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BRIEF SUMMARY

These amendments have some clerical changes in that the
phrase "administrative law judge" 1s substituted for "hearing
examiner" throughout. Also, they clear up some inconsistencies
in the procedural regulations. The statute and the majority of
the refersnces in the regulations to appeals of no prebable cause
determinations refer te the richt of a complainant to file a
written request for a meeting for administrative review of a no
probable cause determination. The amendments insert the phrase
"right to reguest" in the cone section in which i1t is omitted
(§ 77-2-3.13.3.). Lastly, they put in language consistent with
the statute in regard fTo appeals of no probakle cause

determinations.
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TITLE 77
PROCEDURAL RULES
WEST VIRGINIA HUMAN RIGHTS COMMISSION

o] =
SERIES 2 : s ~t
RULES OF PRACTICE AND PROCEDURE’ BEFORE g;: = 33
THE WEST VIRGINIA HUMAN RIGHTS COMMISSION £+ ——
2= c«© I
=5 o
§77-2-1. General. ' - Z—?« = m
z = T
1.1. Scope -- The following procedural regulatmonszsetggorth

the practlce and procedure established by the West Vlriinlagﬂuman
Rights Commission for carrying out its responsibilities in the
administration and enforcement of the West Virginia Human nghts
Act, W. Va. Code § 5-11-1 et seq., as amended.

1.2, Policy =-- All persons appearing before the West
Virginia Human Rights Commission shall have their rights,
privileges, or duties determined with due regard for fundamental
fairness. Any person may be represented by private legal counsel
at any stage of proceedings before the Commission, except as more
fully set forth in these rules. In any contested case before the
Commission, all parties thereto shall be provided with an
adequate notice of hearing; a fair hearing; and an cbjective
decision support by substantial evidence. - = )

1.2. Authority -- These regulations are issued under
authority of West Virginia Code, Chapter 5, Article 11, Section
8, subsection h, in accordance with the provisicens ¢f Chapter
29A, Article 3 ¢of the West Virginia Code.

1.4. Filing date =-- These regulations were promulgated on 9
May 1990 and filed on 29 May 1990 in the Sscretary of State's

Office.

1.5. Effective date -- These regulaticns become effective on
30 June 19290 and shall apply to all complaints then pending and

those thereafter filed.

1.6. Procedure governed —-- Thess regulations shall govern
all practice and procedure before the West Virginia Human Rights
Commission unless otherwise directed by the Commission.

1.7. Liberal construction ~- These regulations shall be
liberally construed to permit the Commissicn to discharge its
statutory functions and to secure just and expeditious
determination of all matters before the West Virginia Human

Rights Commissiocn.

1.8. Deviation from regulations -- In special cases, where
good cause appears and not contrary te statute, the CommlSSlon cr

its hesring—esemirer gdministrative law judge may permit




deviation from these regulations insofar as it may find
compliance therewith to be impractical cor unnecessary.

1.9. Pracitice where regulations do net govern -- In
situations where these regulations do not apply, the Commission
or 1its heaf&ﬁg—exaﬁ&ﬁef administrative law judge shall exercise
discretion in accordance w1th traditicnal netions of fairness and
justice. -

1.10. Severability -- If any cof these regulations are held
invalid, it shall not be construed to invalidate any of the other
provisions of these regulations not otherwise affected.

1.11. Availakility of regulations -- The regulations of the
Commission shall ke on file in the office of the Secretary of
State.

1.12. 2Additicnal copies —-- Additional copies of the
regulations of Commission shall be available to the general
public at the offices of the Secretary of State.

1.13. Delegation of powers and duties -- Except where
centrary to law, the Commission may delegate any ©f the powers
and duties of the Commission to the executive director, wearing
examipner administrative law judge, or other employees or agents
of the Commission.

1.14. Effect »f amendments to the Act -= In the event that
the Human Rights Act, West Virginia Code, Chapter 5, Article 11,
is amended by the_Leglslature, these rules and regulatlons will
automatically be amended tec conform to such amendments.

§77-2-2. Definitions.

A1l words defined in Chapter 5, Article 11, Section 8 of the
Act shall have the meanings therein ascribed to them for the
purposes of these regulaticons. All other words shall have the
meanings herein ascribed to them.- '

2.1. The term ”Act“ shall mean the West Virginia Human
Rights Act.

2.2. The term "answer" means that response reguired in Rule
6.1. ' ) :

2.3. The term "chairperson' shall mean the chairperson of
the West Virginia Human Rights Commission elected by the
Commission.

2.4. The term "Commissioner" shall mean one of the duly
appointed members of the Human Rights Commission.




2.5. The term "Commission's attorney" shall mean an attorney
on the staff of the Commission or from the Office of the Attorney
General who renders legal services to the Commission.

2.6. The term "complaint" shall mean a written statement
alleging that an unlawful discriminatory practice has been
committed and which shall be signed under oath and filed with the
Commission in conformity with Rule 3.

2.7. The term "complainant" may mean any individual, any
organization which has an individual member claiming to be
aggrieved by unlawful discrimination, the Commission or the
Attorney General, who has filed a complaint with the Commission.

2.8. The term "compliance director" shall mean any Tember(s)
of the staff designated by the executive director as having
responsibility in overseelng the activities of compliance
functions.

2.9. The term "hearing examiner" shall mean that statutory
officer referred to in W. Va. Cecde § 5-11-6 or an attorney
assigned by the Commissicon or its executive directcor te conduct a
public hearing or perform other functicns authorized by the Act
or the Commission's rules and regulations.

2.10. The term "party" or "parties" shall mean the
complainant, the respondent, the Commission, if approprlate, and
any person authorized by the Commission to 1ntervene in any
proceeding.

2.11. The term "reply" means that response required by Rule
4.2.

2.12. The term "respondent" shall mean any person against
whom a complaint has been filed alleging an unlawful
discriminatory practice within the meaning of the Act.

2.13. The term "service" when reguired by these rules shall
be that service as i1s described in Rule 4 of the West Virginia
Rules of Civil Procedure.

§77~2~3. Complaint: Content, Filing Time, Amendment,
Withdrawal and Dismissal; Preservation of Records.

3.1. Any individual claiming to be aggrieved by an alleged
unlawful discriminatory practice may make, sign and file with the
Commission a written, verified complaint.

3.2. Any employer whose enployees, or some of them, hinder
or threaten to hinder compliance with the provisions of the act
may make, sign and file with the Commission a written, verified




complalint requesting assistance by conciliaticn or other remedial
action. : -

3.3. The Commission or the Attorney General may make, sign
and file a complaint whenever either has reason to believe that
any person has engaged, or 1ls engaging, or proposes to engage in
an unlawful discriminatory practice.

3.4. Any organization which has an individual member
claiming tec ke aggrieved by an alleged unlawful discriminatory
practice may make, sign and file with the Commission a writiten,
verified complaint.

3.5. A complaint deferred/referred to the Commission by the
United States Egqual Employment Opportunity Commission pursuant to
the Civil Rights Act of 1964 or the Age Discrimination in
Empleyment Act or by the United States Department of Housing and
Urban Development pursuant to the Civil Rights Act of 1968 shall
ke deemed filed with the Commission as of the date such complaint
was recelived by the Equal Employment Opportunity Commission or
the Department of Housing and Urban Development.

3.6. Assistance in drafting and filing complaints shall be
available to complainants through the Commission and its staff.

3.7. The complaint shall ke in writing, the original being
signed and verified before a notary public or other person duly
authorized to administer caths and take acknowledgements. The
complaint shall be filed with the commission and where feasible,
shall be upon forms prepared by the Commission, blanks of which
shall be supplied by the Commission upon request. Notarial
service shall be furnished without charge by the Commission.

3.8. Each complalint shall contain the follcowing to the best
information of the complainant:

3.8.1. The name and address of the complainant.
3.8.2. The name and address of the respondent.

3.8.3. A concise statement setting forth the facts .
deemed to constitute the alleged discrimination.

3.8.4. The date or dates of the alleged unlawful
discriminatory practice, or if the alleged unlawful
discriminatory practice is of a continuous nature, the date on
which the unlawful practice began and the last day on which it
occurred.

3.8.5. The verified signature of the complainant.

3.9. Manner of filing a complaint:
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3.9.1. A complaint may be filed at any Commission
office either by perscnal delivery or by mail.

3.9.2. The complaint shall be deened filed as of the
date it is received at any Commission cffice.

3.9.3. When a complaint i1s received at a Commission
cffice, the person accepting the complaint shall stamp the
complaint with the date it was so received. Docketing of all
cemplaints shall be completed promptly.

3.9.4. Timeliness of complaint:

3.%9.4.a. A complazint shall be filed within
ene—hundred—and-eighty {31806+ three hundred and sigxty-five (365)
days after the occurrence of the alleged unlawful discriminatory
practice cr act. :

3.9.4.b. If the alleged unlawful discriminatory
practice or act is of a continuing nature, the date of the
occurrence of the said alleged unlawful practice shall be deemed
to be any date subsequent to the commencement of the alleged
unlawful practice up to and including the date upon which the
unlawful practice has ceased.

3.9.4.c. Where the Commission is informed by an
individual, who is claiming to ke aggrieved and who has given
sufficient information as set forth below prior to the expiration
of the erehundred—and eighty—day {(386+— three hundred and sixty-
five—-day (36%5) limitation period, the Commission may institute a
memorandum of complalnt. Such memorandum of complaint shall
contain the essential elements of a complaint as required by
these regulations, excepting signature and vexification by the
complainant, and shall be signed, dated and verified before a
notary public or other person duly authorized to administer oaths
and take acknowledgements by the persecn drafting such memorandum
cf complaint. A complaint received by the Commissicon subseguent
to and based upon said memcrandum of complaint shall be deened
filed as of the date that the said memorandum of complaint has
been signed and verified.

3.9.4.d. Any complaint alleging acts which are
unlawful under the West Virginia Human Rights Act which is filed
with federal agencieszs having deferral/referral "arrangements with
the Commission, shall be deemed filed with the Commission on the
same day as the complaint was received by such federal agency.

3.9.4.e. In computing any periocd of time prescriked or
allowed by these rules or by any appiicable statute, the date of
the act, event or default from which the designated period of
time begins to run shall not be included. The last day of the
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pericd so computed shall be included, unless it i1s a Saturday, a
Sunday, or a legal holiday, in which event the period runs until
the end of the next day which is net a Saturday, a Sunday or a
legal holiday. When the period of time prescribed or allowed is
less than seven (7) days, intermedlate Saturdays, Sundays, and
legal holidays shall be excluded in the computation period.

2.10. Aamending the complaint:

3.10.1. The Commission or the complainant may amend a
complaint or any part thereof to cure technical defects or
omissions, including but not limited to, failure to verify the
complaint, or tec clarify and amplify allegations made therein,
when such amendments relate back to the original filing date;
provided, however, an amendment alleging additicnal acts
constituting unlawful discriminatory practices which are not
related to or growing out of the subject matter of the original
complaint will be permitted only when, as of the date of the
amendment, the allegations could have been timely filed as a
separate charge. _ . - i

3.10.2. A complaint may be amended any time prior to a
finding of probkable cause, and thereafter £or good cause shown at
the discretion of the hearing exawminer administrative law Jjudge.

3.11. Upon the filing of a complaint or amended ccmplaint,
the Commission shall promptly serve the respondent with a copy
thereof together with a notice setting forth the requirements of
Rule 4.Z. B

3.12. . Withdrawal of a complaint:

3.12.1. Upon written notice to the Commissicn, or
: administrative law Jjudge if the case has been
noticed for public hearing, a complainant may withdraw the
complaint. A ccocmplainant may withdraw a complaint at any time.

3.12.2. Upon such wilithdrawal of complaint, the
Commission, by its executive director or chairperson, may
initiate its own complaint based on the allegations of the
withdrawn complaint. The £iling date of such Commission-
initiated complaint shall relate back to the original filing date
of the withdrawn complaint.

3.13. Dismissal cf complaint:

3.13.1. Whenever 1t appears upon investigation of a
complaint that the Commission lacks Jjurisdiction over the parties
or the subject matter of the complaint, the Commission shall
dismiss the complaint without further action, except such as 1is
provided by Rule 4.14.




3.13.2. The Commissicn may, upcn its own initiative,
dismiss a complaint for the following reascns:

3.13.2.a2. A showing of dischargs in bankruptcy of the
respondent or that the complainant no longer has a right to file
as a crediter or that such filing would be unprecductive.

3.13.2.b. Failure to locate the complainant; provided,
that reasonakle effort has been made by the Commission's staff to
locate the ceomplainant. Reasonable effort shall be deemed to
have been made 1if there has been a return of certified or regular
mail stating that the complalinant has moved and left no
forwarding address and an unproductive inguiry inte cemplainant's
whereabouts has been made from the contact person listed in the
background infcrmation form submitted by the complainant.

3.13.2.¢. Refusal by complainant to cooperate with the
processing of the complaint or otherwise to cooperate with the
Commission's staff or the Commission's attorney, provided that
the complainant shall first be notified and warned via certified
mail that continued fallure or refusal to cooperate shall result
in the dismissal of the complaint.

2,13,.2.4. Death of the complainant, provided that
next~-cf-kin has indicated wverbally or in writing to the
Commisgion that zhe ¢or he does not wish to proceed in the matter.

3.13.2.e. Mootness of the allegations of the
complaint. ) ]

3.13.2.f. Failure of the complaint, when construed in
& light most favorable to complainant, and after reasonable
investigation, to state facts upon which relief can be granted
under thz Act. Whether a reascnable investigation has been
conducted shall be determined cn a case-by-case basis.

3.13.2.9. Such other reascn, for which there is clear
and convincing support in the record, indicating that to proceed
on the complaint would be contrary or inimical to the purposes of
the Act..

3.13.3. When a complaint has been dismissed, the
complainant, and respondent when the complaint has been served,
shall be notified in writing of the disposition cf the complaint
together with the reasons therefor and the complainant shall be
notified of the right e£f to reguest an administrative review as
provided in Rule 4.14.

3.14. Respondents shall have the duty to preserve the
following recocrds: N




3.14.3i. When a complaint has been served on an
employer, lakor organization cr employment agency, the respondent
shall preserve all personnel records relevant To the
investigation until such complaint is finally adjudicated and the
respondent shall be so advised in the notice menticned in Rule
3.11. The term '"relevant to the investigation" shall include,
but not be limited to, personnel, smployment or membership
records relating to the complainant and to all other emplovees,
applicants or members holding or seeking poesiticns similar to
that held or sought by the complainant, and application forms or
test papers completed by any unsuccessful applicant and by all
other applicants or candidates for “the same positicn or
membership as that for which the complainant applied and was not
accepted and any records which are relevant to the scope of the
investigation as defined in the notice or complaint.

3.14.2. Where a complaint or notice of investigation
has been served on a membership c¢clud, respondent in a housing
complaint, or respondent in a public accommodation complaint, the
respondent shall preserve all records relevant to the
investigation until such complalnt is finally adjudlcated and the
respondent shall be sc advised in the ncotice mentioned in Rule
3.117. The fterm "relevant tec the investigation" shall include,
but not be limited to, applicaticns con f£ile at the time the
complaint was filed and those received following service of the
complaint whether or not they have been accepted or rejected,
membership lists, records cf payment of initiation fees or
regular dues, together with the minutes ¢f meetings of the club
conducted in conformity with the constitution or by-laws adopted
by the membership.

3.14.3. Any other books, papers, documenits, or records
of any form which are relevant to the scope of any investigation
as defined in the notice or complalnt shall be preserved during
the pendency of any proceedings by all parties to the proceedings
unless the Commission specifically orders otherwise.

3.14.4. Violation of this rule may result in
prosscution as in W. Va. Code § 5-11-14.

§77-2-4. Investigation; Determination; Conciliation; Request
for Review; and Mediatioen.

4.1. After a complaint has been filed, the compliance
director shall within seventy-Ifive (75) days but not to exceed
one hundred and fifty (150) days conduct a prompt investigation
of the allegations of the complaint.

4.2. Any person against whom a complaint has been filed
shall serve upon the Commission and the complainant a written
reply to the complaint within ten (10) days of receipt of the
complaint. Such reply shall contain a statement of the facts and
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circumstances surrounding the allegations contained in the
complaint and may include any decuments or other evidence related
to the subject matter ©of the complaint.

4.3. The Commissicn may by interview cr deposition take the
testimony of any person, including a party, relating to the
subject matter of a complaint. Any perscn making a statement may
obtain a copy of that statement.

4.4. The Commission may order any persocn, including a party,
to produce and permit the inspection and copying ¢r photographing
of any designated documents, papers, books, accounts, letters,
photographs, or other tangible things, not privileged, which may
constitute or contalin evidence relating to the subject matter of
a complaint.

4.5. The Commissien may order any party te conplete a
guestionnaire or interrogatories relating to the subject matter
of a complaint. Such guestionnalire or interrogatories shall be
completed and returned to the Commission within ten (10) days of
receipt thereof. For gcod cause, the compliance director may
grant an extension of time for its conmpletion and return of up to
seven (7) calendar days at his/her discretion.

éd.68. To effectuate the purposes of the Act, whenever
possible the Commissicon will seek tc cbtain documentary evidence,
gtatements, and testimony from witnesses by voluntary compliance
with the reguest of the Commissicn for such discovery. However,
if there is non-compliance with such voluntary requests for
discovery, such actions shall, at the discretlon of the executive
director, result in the applicaticn of an adverse inference
against the party to whom the reguest for discovery is propounded
regarding all unanswered inguiries. If it is decided to apply
such adverse inference against a party, such party must be
notified of this action in writing.

4.7. In addition to the adverse inference mentiocned in Rule
4.6,.,, 1f there has been non-compliance with the reguest of the
Commission for such discovery, the executive director or the
chairperson may issue subpoenas and subposnas duces tecum in the
name of the Commissicon for the purpose of obtaining any ,
information relevant teo any lawful activity of the Commission.
Such subpoenas may be signed by the chalrperson, cr her/his
representative in her/his absence, and/or the executive director.

4.8. If the Commission conducts an interview of any person
at the place of work c¢f that person, the Commission shall conduct
the interview so as not to interfere with the party's duties and
regponsibilities to his employer. Where the Commissicn conducts
such interview, the empleoyer shall be given reasonable ncotice.
Failure of the employer to cooperate subjects the employer to the
renalties described in W. Va. Ccde § 5-11-14. '

S




4.9, If during the investigation cf a complaint, terms of
settlement are agreed to between complainant and respondent, the
same shall be reduced to writing, signed by the parties and
attached to a withdrawal executed by the complainant, whereupon
the case shall be closed unless the Commissicon has determined
that it has a contlnulnq interest in the case independent cf that
of the complainant.

4.10. The executive director, or the compliance director,
or the Commission's attorney, as designated by the executive
directer, shall autherize a ruling dismissing a complaint when it
has been determined after & reasonable investigation cf the
allegations of such cemplaint that there 1s no probable cause to
believe that respondent has engaged in an unlawful discriminatory
practice. A copy of a ruling dismissing a complaint shall be
served upon the complainant and respondent within fifteen (15)
dayvs of such determination. The ruling shall contain a notice of
the complainant's right to review under Rule 4.14. Sveh—wuding

holl cinal deoic: - o : ) ] . 3

4.11., If it is decided that there is no probakle cause to
credit the allegations of an individual complainant as such
allegations pertalin to that individual, but it appears that there
is probable cause to credit allegations or findings of a pattern
and practice cof discrimination by the respondent, no matter
whether such pattern and practice was alleged by cecmplainant or
discovered through investigation, in such case the individual
complalnant gshall be dismissed from further proceedings by the
Commissicon, pending appeal pursuant to Rule 4.14., and the
Commissicn shall proceed te prossecute the complaint, as amended,
in its own name.

4.12. If the executive directecr, or compliance director, or
the Commission's attorney, as designated by the executive
director, finds that probable cause exists feor crediting the
allegaticns of the complaint, the Commission shall promptly
notice the case for public hearing.

4.13. The Commission encourages settlement efforts during
all phases of its procedures. When engaging in conciliation
endeavors, the Comm1551on shall adhere to the follow1ng
guidelines: : : . 7

4.13.1. Nething that is said or done during and as a
part of the endeavors of the Commission to eliminate unlawful
discriminatory practices by methods of conference, conciliation,
and persuasion may be made a matter of public information by the
Commissicn, its officers or employees, or used as evidence in a
subseguent proceeding without the written consent of the parties
concerned: provided, that the Commission may publish the terms
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of a cénciliation agreement when the complaint has been settled
without disclesing the identities of the parties involved.

4.13.2. This subsection does not apply to such
disclosures to the representatives of federal, state, and local
agencies as may be appropriate or necessary to the carrying out
of the Commissicon's functions under the Act: provided, that the
Commisgion may refuse to make disclosures to any such agency
which does not maintain the confidentiality of such endeavors in
accord with this section or in any circumstance where the
disclosures will not serve the purposes of the effective

4.13.3. The reguirements of this subsection shall not
be construed to limit the power of the Commission te conduct
further investigations in preparation for a hearing or for other
purposes in connection with its statutory duties while it is
engaging in conciliation endeavors, nor shall they be construed
tc prohibit the use of evidence obtained through such
investigations. )

4.13.4. If the Commission or its executive director
determines that either party or its agents, assigns, or
successors has violated or is violating the terms of settlement
and adjustment, the Commission or any party may initiate action
in the circuit court of the county where the respondent resides
or transacts business, as set forth in W. Va. Code § 5-11-8(4) (5)
or may take any actilon consistent with the 2ct which it deenms
appropriate. B

4,13.5. 1In appropriate circumstances to be determined
by the executive director or her/his designee, the Commission may
exercise its statutory authority to conciliate a complaint
without the approval or agreement of the complainant. In such
circumstances, the following gulidelines shall apply:

4.13.5.a. If, after a reasonable investigaticn, the
respeondent and the Commission, but not the complainant, agree
upen conciliation terms consistent with the reguirements of the
complaint, the Commission shall serve upon the complainant a copy
of the proposed conciliation agreement. -If the complainant now
agrees to the terms cof the agreement, "or fails to ckject to such
terms in writing within fifteen (15) days after its service upon
her/him, the Commission shall issue an order embodying such
conciliation agreement.

4.13.5.b. If complainant deoes file written obkijections,
unless they are met or withdrawn within ten (10) days after
service thereof, the Commission shall either end its conciliation
efforts and notice the complaint for hearing or, upon a written
finding by the Commission or its executive director that the
terms of the proposed conciliation agreement are in the public
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interest and the specific reason(s) therefor, execute the
agreement regardless cf complainant's ckjections and nctice the
parties for hearing sclely as to the merits of the complainant's
objections to the agreement. The agreemeni may be executed on
behalf &f the Commissicn by its executive director or her/his
designee.

4.13.5.c. FEach ceonciliation agreement shall include
provisions reguiring the respondent to refrain from the
commission of unlawful discriminatory practices in the future and
shall contain such further provisicns as may e agreed upcn by
the Commission and the respondent.

4.123.5.4. Not later than one year frcm the date of a
conciliatiecn agreement, the Commissicn shall investigate whether
the respondent is complying with the terms of such agreement.
Upon a findings of non-compliance, the Commissicon shall take
appropriate action to assure compliance.

4.13.5.e. If, after a hearing regarding the merits of
the complainant's objections to the conciliaticn agreement, the
heoripg—exanminer administrative law judge finds that the
agreement, when compared to the merits of the complainant's
underlying case, is arbiltrary, capricious, an abuse of discretion
or based upon incorrect assessments of fact or conclusicons of
law, the kesring eyamirper admninistrative law judge may void the
agreement, in whole or in part, and schedule a pubklic hearing on
the complaint or that portion of the agreement which has been
voided. Otherwise, the hearing examirer gdministrative law juddge
shall affirm the agreement and enter a final decision dismissing
complainant's cbjections and adopting the agreement.

4.14. The following procedures shall apply whenever a
complaint lS dismissed, except when a complaint is dismissed by &
' an administrative law judge or pursuant to a
settlement reached by the parties or pursuant to a conciliation
agreement between the Commission and the respondent in which
cases these procedures do not apply:

4.14.1. A complainant may apply to the Commission,
through its compliance director or such other person as the
executive director may designate, for an administrative review of
the dismissal of her/his ceomplaint. Requests for review shall be
in writing, shall state specifically the grounds relied on, may
contain new evidence not previously ccnsidered by the Commission
and shall be filed at the Commission office within ten (10) days
from the date of complainant's receipt ¢f such copy.

4,14.2. The Commissicon shall forwa¥d a copy of the
request for administrative review of a dismissal and any material
in support thereof to the respcndent, who may respond thereto
within ten (190) days of receipt of such copy.
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4.14.3., Within twenty (20) days after receipt by the
Commission of the request for review, the matter will be referred
to the Commissicn's attorney, or such other person as the
executive director may designate, who will consider any new
evidence and secure new information as may be necessary and
appropriate. The A review shal+ may be scheduled to be heard by
the attorney or other designated person. If a meeting is
granted, it shall be scheduled within forty (40) days after such
referral.

4.14.4. The complainant and respondent shall be given
at least ten (10) days' written notice of the time and place of
the review hearing. The notice shall bes given by persoconal
delivery or by certified mall, return receipt requested, and
shall advise the complainant that she/he must be present at the
review hearing and may be accompanied by counsel.

4.14.5. If after having received proper notice, the
complainant does not appear at the review hearing, the
complainant shall be deemed to have waived all rights to
administrative review unless it is shown to the satisfaction of
the executive director or the chairperson that the failure to
appear was due to circumstances beyond the complainant's control.

4.14.86. The review process shall be conducted as
fellows: , S .

4.14.6.a. All decisions and actions grocwing cut of or
upen any such review shall be reserved for determination by the
chairperson or the executive director.

4.14.58.b. The Commission's attorney or other
designated perscon shall preside at the review and shall be
provided with all information in the Commission file pertaining
to the complaint under review. 1In the discretion of the
presiding person, testimony taken at such review hearing may be
transcribed or taken under ocath or affirmation. The complainant
shall have the burden of showing that the dismissal of the
complaint is arbitrary, capricious, or not in accordance with
law. The presiding person, after considering the evidence, shall
file a report and recommendation with the executive director
which shall recommend that the dismissal of the complaint be
upheld, reversed, or modified or that the complaint ke remanded
for further investigation. The report shall be filed within
fifteen (15) days after the review.

4.14.6.c. If, upon administrative review of a
complaint dismissed upon a finding of no probable cause, 1t is
determined that prokable cause exists to credit the allegations
of the complaint, a recommended finding of probable cause will be
made and reported to the chairperson or executive director. The

13




chairperson or executive director may reopen the case cr may make
such other disposition as she/he deems appropriate.

4.14.6.4. If, upon administrative review of a
complaint dismissed upon a finding ¢f neo jurisdiction, it is
determined that jurisdiction exists te investigate the complaint,
a finding of jurisdiction shall be made and reported to the
chairpersen or executive directecr. Thereafter, upon agreement of
the chairperscn or executive directer, the case will proceed as
if it had not been dismissed.

4.14.6.e. If, upon administrative review of a
complaint dismissed upon a f£finding of no probkakle cause, it is
determined that probable cause does not exist te credit the
allegations of the complaint, a recommended finding of no
prcbable cause will be made and reported tc the chairperson or
executive director. If the executive director determines that
the criginal finding of no probable cause should be upheld, the
complaint shall be dismissed and the complainant and respondent
shall be sent notice of such finding by certified mail, return
receipt requested. o

4.14.6.f. The determination of the Commission or
executlve dlrector regardlng an admlnlstratlve review skali—be

eé-appea%— Upon a flndlng of ne probable cause: 2 dlsmlssal

order, accompanied by a "right to sue' letter, shall be provided

to the complainant.

4.15. The Commission may cocperate with the West Virginia
State Bar or other organizations or individuals in the
development and maintenance of a voluntary or mandatory mediation
process as one means of resolving complaints alleglng a violation
of the Act.

§77-2-5. ©Nocitice of Hearing; Continuances.

5.1. After a finding of probable cause toc credit the
allegations cf the complaint, the Commission shall cause to be
issued and served in the name of the Commission, a written notice
of hearing, together with a copy of the verified complaint, as
the same may have been amended. Service of said notice and
complaint upon the respondent shall be in the manner provided by
law for the service of summons in civil actions and shall be
served at least thirty (30) days prior to the time set fcor the
hearing. Service upon cother parties shall be by perscnal
delivery or certified mail, return receipt recuested.

5.2. Notice of the hearing shall ke issued no later than the
76th day after docketing if probable cause has been determined,
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but in any event, a notice of hearing shall be. issued no later
than the 150th day after decketing.

5.2. The notice of hearing shall state the time and place of
the hearing, infeorm the respondent that she/he must file a
written, verified answer to the complaint and that a fallure to
answer may be deemed an admission of the allegatlons cf the
complaint.

5.4. The respecndent and complainant shall be advised in
writing of the right to appear at such hearing in perscn and be
represented by an attorney. If an attorney has previocusly
appeared in this action on behalf of a party, a copy cf the
notice of hearing and complaint, as the same may have keen
amended, shall be furnished to said attorney.

5.,5. The notice of hearing shall contain a statement that
the public hearing will be conducted by a—hearing—examTher an
administrative law judge whose name will be designated or will be
subsequently designated by the Commission’s chairperson or
executive director. The executive director shall have the
authority to appoint qualified attorneys as hearingewaminer
administrative law Judges pro tempore to hear any and all matters
that may be heard by a—heaf&ﬂg—ekam&ﬁef an administrative law

judge.

5.6. The following rules shall govern the granting or denial
of a continuance once a date and time for a public hearing has
been set:

5.6.1. The grant or denial of continuances lies within
the sound discretion of the heaf&ﬁq—eﬁa%%ﬁef administrative law
iudge, balancing the inconvenience and unfairness to others and
the public interest of the State of West Virginia against the
asserted hardship tc the requesting party should the continuance
be denied.

5.6.2. For good cause shown, the hearirg examiner
administrative law judge may grant a continuance on the
application of any party. If a continuance is granted, costs .
incurred on account of the continuance may be assessed against - -
the party moving for the continuance at the discretion of the

hearing—examines administrative law judge.

5.6.3. Motiocns for coentinuances shall be filed without
delay with the hearingewaminer administrative law judge after
the grounds therefor become known to the party.

5.6.4. All such motions for continuance shall ke in
writing and must be supported by a showing of good cause why the
requast should be granted.




5.6.5. It 1s the responsikility ¢f the party
regquesting a continuance to duly serve con all other parties the
motion for cecntinuance. Objectlons raised to the filing of such

motion shall bhe submitted in writing to the BRearing—examiner .
administrative law judge within five (5) days of receipt of said

motion for continuance.

5.6.6. Oral motions for continuance will only be
allowed when the opp051ng party, or the agent for the opposing
party, or the opposing party's attorney has been notified, and
when the heafiﬁg—exaﬁ&ﬁef administrative law Judge is satlsfled
that there is no time for a written moticn and the lateness of
the motion was not caused by undue delay or lack cf diligence by
the moving party. If the motion for continuance is oral, the
resistance may ke oral, but the hearirg—eamimer administrative
law judge shall make and submit a written memcrandum reflecting
the event.

5.6.7. Written notice of the grant cr denial of a
continuance request shall be provided to all parties by the

bearingexwaminer administrative law judge.

5.6.8. Within five (5) davs of the notice of a grant
of continuance, the heaxing-ewxamirer administrative law judge
will cause to be served on all parties an order setting forth the
alternative date for said hearing to convene.

5.7. Copies of all pleadings and papers filed in connection
with a public hearing shall be served on all parties, and/or
their attorneys, and the.kearipgexamirer administrative law
Judeae by the party filing such pleadings or papers.

§77-2-6. Answer.

6.1. The respondent against whom a verified ccmplaint, as
the same may have keen amended, is filed and upon whem a notice
of hearing and a copy of such conplaint has been served, shall
file a writteén, verified answer within ten (1C) days from the
service of such complaint and notice of hearing. Uron
application in writing made to the hesring examiner
administrative law judge prior to the end of said ten-day period,
the heaf&ﬁgﬂek&ﬁrﬂef administrative law judge may, for good cause
shown, extend the time in which the answer shall be filed. This
answer is 1In addition to the reply required to be filed by Rule
4.2.

6.2. The filing shall be made by personal delivery cr by
certified mail, return recelipt reguested, to the kearimg—examiner
administrative law judge, and by persocnal delivery or first class
mail toc all parties.

6.3. The answer shall ke in the following form:
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$.3.1. The answer shall be in writing, the criginal
being signed and verified by the respondent or respondent's
attorney. The answer shall contain the post office address of
the respeondent and, 1if represented by an attorney, the name,
mailing address, and telephcne number of said attorney.

6.3.2. The answer shall contain a general or specific
denial of eacth and every allsgaticn of the complaint controverted
by the respondent or a denial cof any knowledge cor information
thereof sufficient to form a belief as tc the truth or falsity,
and a statement of any matter constituting a defense.

6.3.3. Any allegaticn in the complaint which is not
denied or admitted in the answer, unless the respondent shall
state in the answer that it is without knowledge or information
sufficient to form a belief, may be, in the discreticn of the
heoaring-eoamines admlnlstrative law judge, deemed admitted.

6.3.4. Any allegation of new matter contained in the
answer shall be deemed denied by the complainant without the
necessity of a reply being filed, unless otherwise crdered by the

hearingerxaminer administrative law Jjudge.

6.4. The answer or any part therecf may be amended at the
discretion of the kesking eyaminer administrative law judge on
motlon duly made.

£€.5. In any case where a ccmplaint has been amended, the
respondant shall have the opportunity to amend its answer within

such pericd as may be fixed by the Bearimg—erdaminex

administrative law -judge. .

£.6. The hesrirg-examiner administrative law dudge may
proceed to held a2 hearing and may make findings of fact and enter

an appropriate order upon the testimony taken at the hearing,
notwithstanding any failure of the respondent tc appear or to
file an answer within the time provided hersin.

§77=~2~7. Hearings: Txamdmer Administrative Iaw Judde:;
Appearances; Subpoenas; Discovery; and Procedure.

7.1. ALl hearings shall be open to the public except in

extracrdinary circumstances when the hearingeyaminesr
adninistrative law Jjudge determines, with the consent of the
parties, that substantial Jjustice would not be effectuated

thereby.
7.2. Hearings shall be held in the ccunty where the

respondent resides or transacts business, or, when agreed to by
the parties, where the acts complained cf occcurred or any other
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mutually agreeable place. The place of the hearing will be
designated by the kearing—ewamimer administrative law judge.

7.3. In the discretion of the hesgring-examiner

administrative law judge twco or mere proceedings against the same
respondent arising out of the same set of circumstances, or two
or more proceedings by the same complainant against two or more
respondents arising ocut of the same set cf cilircumstances, may be
consolidated for the purpose cf hearing.

7.4. A gualified keoring—examiner administrative law judge
designated by the chairperson or the executive director shall

preside over . the hearing.

7.4.1. The conduct of the
administrative law judge shall, where applicabkle, be guided by
the Judicial Code of Ethics. _

7.4.2. Any party may file with the krearing examiner
administrative law judge a motion, made in good faith, alleging
that the beasimg—examiner administrative law judge should not be
allowed tc hear the caze. . The motion shall be determined by the
beasing—eyxaminer administrative law judge prior to the taklng of
cther evidence. If the motion is denied by the hearing examiner
administrative law Judge, the moving party may file an appeal
within ten (10) days after receipt of such written denial to the
executive director, whose decision to affirm, reverse or modify
the decision of the he&f&ﬁg"6¥aﬁ&ﬁef administrative law Jjudge
shall e final. If the motion is granted by the hearing examiner
administrative law judge, any party may appeal to the executive
director who may affirm, reverse or modify the decision of the
hearing examiner administrative law judge. The decision of the
executive director shall be final.

7.5. The complainant shall be present at the hearing unless
excusad by the hearings examipner administrative law judge because
of extraordinary circumstances, provided, that if the respondent
shows that the complainant's absence will cause undue hardship to
the presentation of 1ts case, the respondent shall be entitled to
a continuance. o , -

7.5.1. In the event that complainant fails to appear

and has not been excused, the hearingewamimer administrative law = .

judge may proceed with the hearing and take evidence or the

beorirg—owaminer adninistrative law judge may take any other
action, including but not limited to, dismissing the complaint

without the taking of testimony.

7.56. The respondent may appear at the hearing with or
without counsel. Fallure of a respondent to appear shall not
prevent presentation of the case or the entering of a final
decision.
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7.7. The case in support of the complaint shall ke presented
by the Commission's attorney or agent. In cases in which the
complainant is represented by private counsel, and with the
consent of the chairperson cr the executlive director or their
designee, and after a determination that the Commission has no
independent interest in the matter, the case In support of the
complaint shall be presented sclely by the complainant's attorney
and the Ccocmmission shall hot itself be represented by counsel at
the hearing.

7.8. Any person not initially jocined in the proceeding shall

be permitted to timely petition the hearing exeminer
administrative law judge for interventicn by counsel upon the

filing of a motion and notice to the parties, which shall set
forth the grounds for said intervention. The hearimg—examines
administrative law Jjudge shall rule upon the motion and set forth
in an order such matters as may be regquired.

7.9, All attornevs intending to appear at a Commission
proceedlng shall file a notice of appearance with the hearine
examiner adnministrative law judge. The filing of an answer
executed or prepared by an attorney shall ccnstitute a notice of
appearance. -An attorney at law who appears for a party to the
proceeding at any stage therein shall be deemed to remain that
party's attorney throughout the proceeding until:

7.9.1. The party represented files with the aearing
esarineyr administretive law judge a written revocation of the
attorney's authecrity; or

7.2.2. The attorney files with the hesring—exeminesr
administrative law judge a written statement of her/his
withdrawal from the case; or

7.92.3. The hearirgewaminer administrative law Judge

receives notice of the attorney's death or disqualification.

7.10. Service of any document or paper (except subpoenas,
subpoenas duces tecum, final decisions, final orders) cn an
attorney for a party shall be deemed service on the party she/he
represents.

7.11. All motions other than those made during a hearing
ghall be in writing and shall state briefly the order or relief
applied for &nd the grounds for such meticon. Any such motion
shall be filed with the bkearingewamine» administrative law
judge. A copy of the moticn shall ke served at the same time
upon the Commission's attorney and other parties to the hearing.
A response, 1f any, shall be filed in writing with the hearing
examiner administrative law judge, within five (5) days after
service of the motion and a copy thereof shall be served within
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the same period upon the Commissicn's attorney and other parties
£0 the hearing. Such motions shall be decided by the hearing
examinex administrative law judge, without cral argument thereon,

unless the hearime—examiner administrative law Jjudge, as
appropriate, shall determine tc hear coral argument, in which case
the parties shall be notified of such fact and of the time and
place for such oral argument. In the discretlon of the kearinyg
examiner administrative law Jjudge, coral argument on a motion may
be heard by telephone.

7.12. Subject e the pertinent provisions of the Act, the
Commission may issue subpoenas and subpoenas duces tecum either
at its own instance or upon written application of a party to the
heasing examiner administrative law Jjudge whenever necessary to
compel the attendance of witnesses and the introduction of books,
records, correspendence, documents, papers or any other evidence
which relates to any matter before the Commission. ~

7.12.1. Where a subpoena i1s lssued at the instance of
a party to the hearing, the cast of service, witness and mileage
fees shall be boerne by the party at whose reguest the subpcena is
issuesd. Where the subpoena is issued at the instance of the
Commission, the cost of such service shall be borne by the
Commission. Such witness and mileage fees shall be the same as
are pald witnesses in the courts of this state. All reguests by
parties for subpcenas and subpoenas duces tecum shall contain a
statement acknowledglng that the regquesting party agrees tc pay
such Zfees.

7.12.2. Subpoenas and subpecenas duces tecum shall be
enforced as provided in W. Va. Code § 2%2a-5-1(b).

7.213. Subject to the provisions of these regulaticns, the
: adminigtrative law judge shall have full
authority and discretion to control the procedure of the hearing,
tc admit or exclude testimony or other evidence, and tc rule upon
all motions and objections. The hearimg-examiner administrative -
law_Jjudge may inguire of any witness presented by any party.
After notice of the hearing 1ls issued and subject to the
provisions of the Act, the hearirg-examiner administrative law
Jjudge, may issue subpoenas duces tecum in furtherance of her/his
duties and respeonsibilities.

7.13.1. ©On any guestion which would be determinative
of the jurisdicticon of the Commisszion, or might otherwise result
in the dismissal of the complalnt the hesrirg examines
administrative law Judge may issue a final decision on the merits
accompanied by findings of fact and conclusions of law, either
before or after the taking of testimony.

7.13.2. The hearing ewaminmer administrative law judge
may continue a hearing from day te day or adjourn it to a later
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date or to a different place by anncuncement thereof at the
hearing or by appropriate notice to all partiles.

7.13.3. Motions made durihg a hearing and objections
with respect to the conduct of a hearing, including objections to
the introduction of evidence, shall ke stated corally and shall,

along with the ruling of the kearing—examiner administrative law
judge, be. included in the transcript of the hearing.

7.14. Subseguent to the issuance and service of notice of
public hearing upon a respendent, the parties may employ the pre-
hearing discovery measurses set forth throughout Rule 7 of these
Rules and Regulations, in addition to cral. interviews and
informal requests for documents or cther materials and
information.

7.14.1. Discovery shall commence upon notice of
hearlng and extend over such time as determined by the hearing
exzniner adninistrative Jaw judge.

7.14.2. The staff of the Commission shall not be
examined either by lnterrogatory or depcsiticn except when leave
te undertake such examination is granted by the mesring examiner
administrative law judge upon moticon alleging that:

7.14.2.a. The staff person has direct personal
knowledge of evidence relevant to the proceeding other than
evidence gathered as a result of investigation:

7.14.2.b. For other reasons, which shall be set forth
with particularity, justice reguires that the petition be
granted; or o - - -

7.14.2.c. Discovery has revealed that the staff person
will be called as a witness. -

7.14.3. Information which is exempt from discovery
includes but is not limited to:

7.14.3.a. Any record, report, memcrandumn, or
conmmunication dealing with the internal practice, policy and
procedure of the Commission.

7.14.3.b. Any record, report, memcrandum, O
communication of gtaff or any staff meeting regarding the
institution, pregress or result of an investigation of &
complaint or regardlng matters prepared in anticipation of a
hearing.

7.14.3.c. Any record, report, memorandum, or
communication regarding any endeavor to eliminate the unlawful
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discriminatory practice complained cof by conference, conciliation
or persuasion.

7.14.3.d. The work product of an investigator or other
staff member made in the course of an investigation of a
complaint or in anticipation of or in preparation for a hearing
on the complaint, or any report, record, memorandum, or
communication made by staff during the investigation of a
complaint or in anticipation of or in preparation for a hearing
on the complaint which is otherwise privileged.

7.14.3.e. Any memorandum, statement or mental
impression prepared or obtained by the Commission's attorney.

7.124.3.f. The identity of confidential informants and
sources, unless they are to be used as witnesses.

7.15. In any action, the hesmeirng ewswdwer administrative
law judge may direct the parties or the attorneys for the parties
and the Commission to appear before her/him for a conference to
consider, or to submit by a pre-hearing memorandum, the

following:

7.1%.1. Stipulations of uncontested facts, which shall
be deemed to be proven facts for purposes of the hearing record.

7.15.2. The necessity or desirability of amendments to
the pleadings.

7.15.3. A list of all exhibits each party is gecing to
offer into evidence at trial, including any objections toc be
raised by the opposing party, or stipulations regarding
admissibility or authenticity.

7.15.4. A 1list of all witnesses who shall be called by
any party. If such witness shall be called as an expert, the
party to call such expert shall briefly describe the topic which
the expert's testimony shall address.

7.15.5. 8Such other matters as may aid in the
disposition of the action.

7.15.6. ..8hould any party fail to comply with the pre-
hearing memorandum reguirement, the i 3
administrative law judge, on motion or sue sponte, may file a
recommendation of dismissal or default or other appropriate order
imposing sanctions as justice may regquire, including those
delineated in rule 7.27.

7.15.7.  The hearing—examiner administrative law Judge

shall make an order which recites the action taken at the
conference, the amendments allowed to the pleadings and the
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agreements made by the parties as to any of the matters
considered, and which limits the issues for trial tc those not
disposed of by stipulations or agreements of counsel. After said
order has been examined by counsel and entered, it controls the
subsequent course of the action, unless modlfled at the hearing
to prevent manifest injustice. The hearingexaminer

administrative law Jjudge may establish by rule a pretrial
calendar on which acticns may be placed for consideration as

above provided. ©Okjections teo the prehearing order may be noted
on the record for appeal purposes.

7.16, Parties may obtain disceovery from one or more of the
following methods:

7.16.1. Depositicns may be cktained only by mction

served upcn the parties and by order of the hearing—esaminer
administrative law Jjudge.

7.16.2. Written interrogatories may be used but are
limited tc a total of forty (40) questicons to be answered by any
person, party, agent, or witness tc whem the interrogatories are
propounded. This numerical limitation of questions applies
whether or not the guestions appear in sets, subsets, sections,
or otherwise.

7.16.3. Requests to produce documents or things or
permission to enter upon land or cther property, for inspection
and other purposes. Unless the keasing examiner administrative
law judge orders otherwise, the freguency cf use cof this method
is not limited, provided, hcwever, in those cases in which a
party is prcceedlng pro se the party reguesting the dlscovery
shall file a written motion with the bhearimgexaminer
administrative law judge requesting leave to perfect the same.
The hearimg—ewaminer administrative law judge shall review said
motion and issue an order either denying the request or providing
the conditions by which the discovery shall ke conducted.

7.17. TUnless otherwise limited by order cf the heaxing
examiner administrative law Judge in accordance with these rules,
the scope of discovery is as follows:

7.17.1. Parties may obtain discovery regarding any
mater, not privileged, which is reievant to the subject mater
involved in the pending action, whether it relates tc the claim
or defense of the party seeking discovery or the claim or defense
of any other party, including the existence, descripticn, nature,
custody, condition and leocation of any books, documents, or other
tangibkle things and the identity and location of perscns having
knowledge of any disceverable matter. It is not a ground for
objection that the information sought will be inadmissibkle if the
information sought appears reascnably calculated to lead to the
discovery of admissible evidentce.
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7.17.2. Subject to the provisicns of subsection
7.17.3. of this rule, a party may cbtain discovery of documents
and tangible things otherwise noct discoverakle under subsection
7.17.1. of this rule and prepared in anticipation of litigation
or for trial by or for ancther party cor by or for that other
party's representative (including an attorney, consultant,
surety, indemnitor, insurer or agent) only upen a showing that
the party seeking discovery has substantial need cf the materials
in the preparation of the case and that she/he is unable without
undue hardship to obtain the substantial egquivalent <f the
materials by other means. In ordering discovery cof such
materials when the required showing has been made, the hearing
examiner administrative law judge shall protect against
disclosure of the mental impressions, conclusions, opinions, or
legal theories of an attorney or other representative cof a party
concerning the litigation.

7.17.3. Discovery of facts known and opinicns held by
experts, otherwise discoverable under the provisions of
subsection 7.17.1. of this rule and acquired or develcped in
ant1c1patlon of litigation cor for trial, may be obtained as
follows:

7.17.3.a. A party may through interrogatories require
any cother party te identify each perscn whom the other party
expects to call as an expert witness at trial, to state the
gsubject matter on which the expert is expected to testify, and to
state the substance of the facts and cpinicns to which the expert
is expected to testify and a summary of the grounds for each
opinion.

7.17.3.b. Upon mction, the
administrative law judge may order further dlscovery by other
means, subject te such restrictions as the hesring eyxaminer
administrative law judge may deem appropriate.

7.18. Protective orders. Upon motion by a party or by the
person from whom discovery is sought, and for good cause shown,
the kesring examiner administrative law judge may make such order
as Jjustice reguires to protect a party or perscon from annoyance,
embarrassment, coppression, or undue burden or expense, lncluding
one or more of the fellowing measures:

7.18.1. That the discovery not be had;
7.18.2. That the discovery may ke had conly on

specified tTerms and condltlons, including a designation <f the
time cor place;
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7.18.3. That the discovery may ke had only by a methed
of discovery other than that selected by the party seeking
discovery:

7.18.4. That certalin matters may not be inguired into,
or that the scope of the discovery be limited to certain matters;

7.18,5. That discovery be ceonducted with no one

present except perscns designated by the hearire——examiner
administrative law judge;

7.18.6. That a deposition after being sealed be opened

only by order of the hearing-ewaminer administrative law Judge or
Commission:

7.18.7. That a trade secret or other confidential
research development, or commercial information nect be disclesed
or be disclosed only in a designated way;

7.18.8. That the parties simultanecusly file specified
documents or information enclosed in sealed envelopes to be
opened as directed by the he&f&ﬁg—Eﬁaﬁiﬁef administrative law

dudge: |

7.18.9. If the motion for a protective order is
denied, in whole or in part, the kessimngewaminer administrative
law judge may, on such terms and conditicns as are just, order
that any party or person provide or permit discovery. The
provisions of Rule 7.27.4. apply to the award of expenses
incurred in relation to a motion for a protective order.

7.19. TUnless the heaf&ﬁq—eﬁaeéﬁef administrative law judge
upon motion, for the convenience c¢f parties and witnesses and in

the interests of justice, orders cotherwise, methods of discovery
may be used in any seguence and the fact that a party is
conducting discovery, whether by deposition or otherwise, shall
not operate to delay any other party's discovery.

7.20. A party whe has responded to a request for discovery
with a response that was complete when made 1s under no duty to
supplement such response te include information thereafter
acquired, except as fcllows:

7.20.1. A party is under a duty seascnably to
supplement a response with respect to any question directly
addressed to the identity and location of persons having
knowledge of discoverable matters, cor the identity of each person
expected to be called as an expert witness at trial, the subject
matter on which she/he is expected to testify, and the substance
of her/his testimcony.
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7.20.2. A party is under a duity seasonably ts amend a
prior response if the party cbtains infcrmation upon the basis of
which she/he knows that the response was incorrect when made, or
she/he knows that the respense, though ceorrect when made, is no
longer true and the circumstances are such that a failure to
amend the response is in substance a knowing concealment.

7.20.3. A duty to supplement responses may be imposed
by order of the hearimg—eywaminer administrative law Judge,
agreement of the parties, or at any time priecr te trial through
new reguests for supplementation of pricr responses.

7.21. The parties may by written stipulation filed with the
hearime—examiner administrative law judge:

7.21.1. Provide that depositions may be taken before
any persons, at any time or place, upon any notice, and in any
manner and when so taken may be used like cther depositions.

7.21.2. Modify the procedures provided by these rules
for other metheds of discovery.

7.22. Depositions of any person may ke reguested upon
motion by any party and the heaf:ﬁgaexam&ﬁef administrative law
judge by order may establish the circumstances under which the
deposltions are to be taken. This rule does not prevent the
hearing—examinex adninistrative law judde from refusing to allow
the taking of any deposition or in any way limit the keaxing
examinerts administrative law judge's discretion as provided in
these rules.

7.23, Physical and mental examinations for discocvery
purpcses will be allowed only for good cause shown upen motion to
the heaféﬁg—eﬁaﬁéﬁef administrative law Judge and only when
medical testimeny 1s o be substantially relied upon in the
acticen. In these circumstances, the hearing examiner
administretive law judge may order the examination of any person,
the c¢ost of which, including reascnakle travel expenses, lcss of
wages, etc., shall ke borne by the requesting party. Under
certain circumstances the requesting party may also be required
to pay the expenses c¢f a necessary traveling companicn and the
examined party's attcrney and/or physician.

7.24. The keawingewaminer administrative law judge shall
take notice of the Commissien's Rules Governing Discrimination

Against the Handicapped and all other pertinent rules duly
promulgated by the Commission.

7.25. Subject to the limitations and provise of Rule
7.16.2. any party or the Ccmmissicn may serve upocon any other
party, their attorney or agent, written interrogatories to be
answered by the party designated or, if the party designated is a
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public or private corporation or a partnership or association or
governmental agency, by any officer cr.agent, who shall furnish
such information as is available to the party.

7.25.1. Each interrogatory shall ke answered
separately and fully in writing, under oath, unless it is
cbjected to, in which event the reasons for objection shall be
stated in lieu of an answer. The answers are to be signed by the
person making them, and the objections signed by the attorney
making them. The party upon whom the interrogatories have been
served shall serve a copy of the answers, and cbjections, if any,
within twenty (20) days after service of the interrogatories.
Upon motion, the hearing—examirer adninistrative law judge may
allow a shorter or longer time or expand the number of questions
limited by Rule 7.16.2. The party submitting the interrogatories
may move for an order under Rule 7.27. with respect to any
cbjection to or other failure to answer an interrocgatory.

7.25.2. . Interrogatories may relate to any matiers
which can be inguired ‘into under rule 7.17., and the answers may
ke used to the extent permitted by the Rules of Evidence as set
forth in Rule 7.30.

7.25.3. An interrogatory otherwise proper is not
necessarily objectionable merely because an answer to the
interrogatory invelves an opinion or contention that relates to
fact or the application of law to fact, but the hearimg—examiner
administrative law_judge may order that such an interrocgatory
need not be answered until after designated discovery has been
completed or until a pretrial conference or other later time.

7.26. Any party, subject to the proviso of Rule 7.16., may
serve on any other party a regquest to produce and permit the
party making the reguest, or somecne acting on his behalf, to
inspect and copy, any designated deocuments (including writings,
drawings, graphs, charts, photographs, phonorecords, and other
data compilations from which informaticon can be obtained,
translated, i1f necessary, by the responding party through
detection devices intc reascnably usabkle form), or to inspect and
copy, test, or- sample any tangible things which constitute or
contain matters within the scope of Rule 7.17. and which are in
the possession, custedy, or centrel of the party upon whem the
reguest is served for the purpcse of inspection and measuring,
surveying, photographing, testing, cr sampling the property of
any designated object or operation thereon, within the scope of
Rule 7.17. -

7.26.1. The request shall set forth the items to be
inspected either by individual item or by category, and describe
each item and category with resascnable particularity. The
regquest shall specify a reasonable time, place, and manner of
making the inspection and performing the related acts.
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7.26,2, The party upcn whem the request is served
shall serve a written response within twenty (20) days after
service of the reguest. The keariwmgewaminer administrative law
iudge may allow a shorter or longer time. The response shall
state, with respect to each item cr category, that inspection and
related activities will be permitted as requested, unless the
regquest is objected te, in which event the reasons for objection
shall be stated. If objecticn is made to part of an item or
category, the part shall be specified. The party submitting the
reguest may move for an order under Rule 7.27. with respect to
any objection to or cther failure tec respond to the reguest or
any part thereof, or any failure tec permit inspection as
requested.

7.26.3. This rule does not preclude an independent
recquest directed tec a person not a party for production of
documents and things and permission tc enter upcon land.

7.27. A party, upen reascnable ncotice to other parties and
all perscns affected thereby, may apply for an order compelling
discovery as follows:

7.27.1. & motion for an order tc compel discovery
shall be made to the kearing—esxaminer adnministrative law judge.

The hearing examirer administrative law judge may set the motion
for hearing or rule upen the moticon withcut a hearing.

7.27.2. TIf a party falls tc answer an interrogatory
submitted under Rule 7.25., or if a party, in response to a
reqgquest for production or inspection submitted under Rule 7.26.
fails to respond or tc permit inspecticn or production as
requested, the discovering party may mcve for an order compelling
an answer, or an order compelling inspecticn in accordance with
the reguest. When taking a deposition on oral examination, the
proponent of the cuestion may complete or adjourn the examination
before applylng for an order as set forth in this rule. If the
h&afiﬁg—e%&ﬁtﬁef adninistrative law judge denies the motion in
whole or in part, she/he may make such protective order as she/he
would have been empowered tc make on a motlon made pursuant to
Rule 7.18. -

7.27.3. For purposes of this subsectiocn an evasive or
incomplete afiswer 1s to be treated as a failure to answer.

7.27.4. If the motion to compel is granted the hearing
exampiner administrative law judge may, after opportunity for
hearing, require as part of his or her final decision that the
party or deponent whose conduct necessitated the motion or the
party or attorney advising such conduct or both cf them pay to
the moving party the reasonable expenses incurred in obtaining
the order, including attorney's fees, unless the kegring—examiner
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administrative law judge finds that the opposition to the motion
was reasonably justified or that other circumstances make an
award of expenses unjust. If the motion is denied, the heaxine
examiner administrative law judge may, after opportunity for
hearlng, require as part of his or her final decision that the
moving party or the attorney advising such conduct or both of
them to pay to the party or deponent who opposed the metion the
reasonable expenses incurred in oppesing the motion, including
attorney's fees, unless the hearing——ewaniner administrative law
judge finds that the making of the motion was reasonable or that
other c1rcumstances make the award ¢of expenses unjust. If the
motion is granted in part and denied in part, the hearing
examirex adnministrative law judge may reccommend apporticning the
reasonable expenses incurred in relation to the moticon ameng the
parties and persons in a just manner.

7.27.5. If_.a party or an officer, director, or
managing agent of a party or a perscn designated to testify on
behalf of a party fails to obey an crder to provide or permit
discovery, the hearing—esawminer administrative law judge may make
such corders in regard to the fallure as are just, and ameng
others, the following:

7.27.3.a. An order that the matters regarding which
the order was made, or any other designated facts, shall be taken
to be established for the purposes of the action in accordance
with the claim of the party obtaining the order.

7.27.5.p. An order refusing to allow the disobedient
party to support or oppose designated claims or defenses, or
prohibiting the party fron introducing designated matters intec
aevidence.

7.27.5.c. An order striking plesadings or parts
thereof, or staying further proceedings until the order is
obeyed, or dismissing the action or proceeding or any part
thereof, or rendering a judgment by default against the
disobedient party.

7.27.5.d. In lieu of any of the foregolng oxders, or
in additien thereto, an order treating as a contempt of the
Commission the failure to cbey any orders,.

7.27.5.e. In lieu of any <©f the foregoing orders, cr
in additicn thereto, the heax=ing—erxaminerx administrative law
judge may require as part of his cr her final decision that the
party and/or attorney failing toc cbey these rules pay the
reasonable expenses, including attorney's fees, caused by the
failure, unless the kesxinmegewaminerx administrative law juddge
finds that the failure was substantially Justified or that other
circumstances make an award of expenses unjust.
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7.28. If a party or an cfficer, directcr, or managing agent
of a party or a person designated to testify on behalf of a party
fails: '

7.28.1. To appear before the officer who is to take
his deposition, after being served with proper notice, and order,
or : :

7.28.2. To serve answers or obijections to
interrogatories submitted under Rule 7.25., after proper service
of the interrogatories, or

7.28.3. To serve a written response to a request for
production or inspection submitted under Rule 7.26., after proper
service of the request, Rule 7.28.4., then the heaf&ﬁq—exam&ﬁef
administrative law judge, on motion, may make such orders in
regard to the failure as are just. In lieu of any order or in
addition thereto, the hearing eswaminer administrative law Judge
may reguire as part of her/his final decision that the party
failing to act or the attorney advising him or beth pay the
reasonable expenses, including attorney's fees, caused by the
failure, unless the hearing—examiner adninistrative law judge
finds that the fallure was reasonable or that other circumstances
make an award of expenses unjust. The failure to act described
in this subsection may not be excused on the ground that the
discovery sought is objectionable unless the party falling to act
has applied for a prstective order as provided by Rule. 7.18.

7.29. Upon notice to the parties and the Commission,
clerical mistakes and inadvertence in crders or other parts of
the record and errors therein arising from oversight or omission
may be corrected by the hesring—examiner administrative law
judge, or the Commission at -any time on its own initiative, or on
the motion of any party and, after such notice, 1f any, as the
hearing ewaminer admlnlstratlve law Judge or the Commission
crders. During the pendency of an appeal, such mistakes may be
so corrected before the appeal is docketed in the court, and
thereafter while the appeal is pending may be so corrected with
leave of the court.

7.30. The established Rules of Evidence shall apply, as
modified by W. Va. Code § 29A-5-2, except when contrary to the
Act or these rules.

7.31. . Evidentiary depositions may be taken upon a motion
and order as provided in Rule 7.21. The extent of use shall be

determined by the hearing—ewxaminerx administrative law judge.

7.32. When issues nct raised in the complaint, as amended,
or answer, as amended, are heard by express or implied consent of
the parties, they shall be treated in all respects as if they had
been raised in the pleadings. Such amendments of the pleadings
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as may be necessary te cause them to conform to the evidence may
be made upon motion of any party at any time, even after a final
decisiocn; but failure to so amend shall not affect the
adjudication of the hearing of these issues. If evidence is
objected to at the hearing on the ground that it is not within
the issued raised by the pleadings, the hearing—elomines
administrative law judge may allcw the pleadings to be amended
and shall do so freely when the presentation of the merits of the
action will be served thereby and the ckjecting party fails to
show that admission cf such evidence would prejudice her/him in
maintaining a defense on the merits. The mearing—examiner
administrative law judge may grant a continuance to enable the

objecting party to meset such evidence.

7.33. The hearing exominex adninistrative law judge may

exclude from the hearing rcom or from further participatisn in
the preceding any perscon whe engages 1in improper conduct,
including a party to the proceeding, attorney cf recerd, a
witness engaged in testifying, or an cbserver.

7.34, Television, newsreel, motion picture, still or other
cameras may be operated in the hesaring room while the public
hearlng is in progress only with the permissicn of the hearing
examiper administrative law judge. Mechanical recording devices
cther than those provided by the Commissicn cor at its direction
may be operated in the hearlng room during the course of the
hearing only with the permission of the hesringerxaminer
administrative law Jjudge.

7.35. The Commission shall cause the hearing to be recorded
by a reporter or by an electronic recording device. If an
electronic recording device is used, the parties shall be given
the ocpportunity to provide a reporter at their cwn expense,
however, the reporter's transcript, 1f one is made, will not be
considered the officlal record of the hearing. At the request of
the parties, coples of the official hearing transcript will be
furnished tc the parties upon their payment, in advance, of the
reascnable costs thereof to the Commission, provided that a copy
of the transcript shall be forwarded to the Commission's attorney
without charge.

7.356, At any time after a hearing has closed, but prior to
rendering a decisicn, the heariag—examimer administrative law
judge upon heryhis own moticn or upon meotlon by any party, may
reopen the hearing for good cause to recelve further evidence or
argument. -Should the hearing examiner administrative law judge
reopen the hearing, nctice shall promptly ke given to all the
parties as to the time and place further proceedings will cccur.

7.37. The hearingexaminer administrative law judge may
permit the parties or their attcrneys tec present oral arguments

at the hearing and may require briefs to be filed within such
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time limit as the hearimg examiper adnministrative law -Judge shall
determine. ©Cral argument shall not be included in the transcript

of testimony unless the Beawringeyxaminper administrative law judge
so directs.

7.37.1. AL the close of the hearing the kearing
examiner administrative law Jjudge may order or may permit the
parties to submit a recommended decision to the hearing—examiner
administrative law judge within a time to be specified by the

hearingexwamineyr administrative law _judge. A recommended
decision shall include suggested findings of fact, conclusions of

law and argunments in support therecf, alceng with the final

decision by the h&&f&ﬁg—eﬁaﬁ%ﬁeﬁ admln;strat;ve law judge which
the party desires.

7.37.2. During the time periecd specified by the
hearing—examiner administrative law judge for submission of the
parties' recommended dacision as set forth above, the parties
shall be permitted to file by affidavit an itemized statement of
reasonable.atiorney fees and costs, clearly setting forth the
hourly rate and total amount, and any argument in support
thereof. A party shall be given fifteen (15) days during which
to file exdeptions to the attorney({s) fee affidavit filed by any

cther party or as recommended by the he&fiﬁg—eﬁ&ﬁiﬁef
administrative law judge.-

§77~2-8. The Record..

8.1. The record of the proceedings before the Ccmmission
shall consist of the complaint and amended complaint, if any,
answer, notices of hearing, written applications, stipulations,
motions, orders, transcript or recording of the record cf the
hearing, exhibits, depositions, briefs, any recommended decision,
the final decisicn of the heaf&ﬁq—e¥aﬁ&ﬁef administrative law
Jjudge, and the final corder the Commissicn.

§77-2-9. TFinal Decision of the BExemirer Administrative lLaw
Judcge.

2.1. Within one year of the filing of the complalnt the
Fearing—examiner administrative law Wudqe shall issue a final
decision on the merits which shall contain all findings of fact
and conclusions of law necessary to support the declision, and, in
the he&f%ﬁq—e%&ﬁ&ﬁ&f¢% administrative law judge's discretion, an
opinion containing the reasons for the decision.

9.2. If upon all the testimeony, evidence and record of the
hearing the kResring emxaminer administrative law judge shall find
that the respendent has engaged in or is engaging in any unlawful
discriminatory practice as defined by the Act, the—hearing
esaminey administrative law judge shall issue an order reguiring
such respondent tec cease and desist from such unlawful
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discriminatory practice and te take such affirmative action as
will effectuate the purpose <f the Act, and to report frcom time
to time on the manner and extent of compliance with the final
decision and which shall include an award reimbursing complainant
for out-of-pocket losses.

9.3. In addition tc the remedies outlined in Rule 9.2.
above, the kearingewamiwer administrative law Judge may:

9.3.1. Assess against a respondent an award of backpay
o the victim or victims of discrimination pursuant to W. Va.
Code § 5-11-10. For: cases involving discriminatery acts which
cccurred after the effective date of the Human Rights Act, July
1, 19567, the period for which backpay may ke awarded shall
commence with the date of the discriminateory act and end when
such backpay is actually tendered by the respondent. TFor cases
invelving discriminatory acts which occurred before the effective
date of the West Virginia Human Rights Act, the effects of such
discriminatory acts continuing to a time after the effective date
of the Human Rights Act, the period for which backpay may be
awarded may commence with the effective date of the Human Rights
Act, July 1, 1967, and end when such backpay is actually tendered
by the respondent. Interest may also be included in such award
of backpay as the kearimaeixeminer admlnlstratlve 1aw judge may
determine.

9.3.2. Award to complainant incidental damages up to
£2566-00 52.95¢.00, or such amount as may be adjusted from time
to time by the Commission in acceord with the standard established
in Bishop Ccal Co. v. Salyers, 280 S.E.2d 238 (W. Va. 1%989).

9.2.3. Award such other eguitable relief as will make
the complainant wheole, including, but net limited to, an award of
attorney's fees and costs.

9.3.4. If dpon all the testimony, evidence and record
of the hearing the hesxineg—esmmimer administrative law judge
shall find that the respondent has not engaged in any unlawful
dlscrlmlnatory practice as defined in the Act, the hearing
exariner administrative law judge shall issue a decision
dismissing the complaint as to such respondent.

9.5. Copies of the hearing eraminperls administrative law

Judee's final decision shall be served by certified mail, return
receipt reguested, on the complainant, the respondent, all
intervenors, and counsel of record, and by personal delivery or
first class mail on the Commission's attorney and all other
persons, offices or agencies deemed appropriate by the hearing
examiner administrative law Judge or the Commission.

2.6. All final decisions rendered by a—hearipg examiner an

administrative law Judge shall be filed at the central office of
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the Commissicn and shall be open to public inspection during
regular office hours of the Commission.

§77-2=-10. Appeal tc the Commission. )

10.1. Within thirty (20) days of receipt of the kearing
exominexts adminigtrative law judge's final decision, any party
aggrieved shall file with the executive director of the
Commissicn, and serve upon all parties or their counsel, a notice
of appeal, and in its discretion, a petition setting forth such
facts showing the appellant to be aggrieved, all matters alleged
to have been erroneously decided by the examiner, the relief to
which the appellant believes she/he is entitled, and any argument
in support of the appeal. ,

1¢.2. The filing of an appeal to the Commission from the
hearingexamime> administrative law Jjudge shall nct operate as a
stay of the decision of the hearingewamipmer administrative law
judge unless a stay is specifically regquested by the appellant in
a gseparate application for the same and approved by the
Commission or its executive director. ,

10.3. The notice and petition of appeal shall be confined
to the record.

10.4. The appellant shall sukmit the original and nine (%)
copies of the notice of appeal and the accompanying petition, if
any.

10.5. Within twenty (20) days after receipt of appellant's
petition, all other parties toc the matter may file such response
as is warranted, including pointing out any alleged omissions or
inaccuracies of the appellant’'s statement of the case or errors
of law in the appellant's argument. The original and nine (9)

" copies of the response shall be served upon the executive
director.

10.56. Within sixty (60) days after the date on which the
notice of appeal was flled, the Commission shall render a final

order affirming the de0151on o the Besripgeyemipesr

administrative law judge, or an crder remanding the matter for
further proceedlngs before s—heaxisg—eramine’> an administrative
law judge, ofF a final crder modifying or setting aside the
decision. Absent unusual circumstances duly noted by the
Commission, neilther the parties nor their counsel may appear
before the Commission in support of their position regarding the
appeal.

10.7. When remanding a matter for further proceedings

befocre a—hearims—examirer an administrative law Judge, the
Commission shall specify the reason(s) for the remand and the
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specific issue(s) to be developed and decided by the examiner on
remand.

10.8. 1In conslderlng a notice cf appeal, the Commission

shall limit its review to whether the kegxring—examinerls

administrative law_ judge's decision is:

10.8.1. In confeormity with the Constitution and laws
of the state and the United States;

10.8.2. Within the Commission's statutory jurisdictiocon
or authority;

10.8.3. Made in accordance with procedures required by
law or established by appropriate rules or regulations cf the
Commission:

10.8.4. Supported by substantlal evidence con the whole
reccrd; or : i
10.8.5. Not arbitrary, capricious or characterized by
abuse of discretion or clearly unwarranted exercise of
discretion.

19.9. In the event that a notice of appeal freom a—heaf%ﬁg
examiner's an administrative law Judge's final decisicon 1s not
filed within thlrty (30) days of receipt of the same, the
Commission shall issue a final order affirming the e¥améﬁefis
administrative law 3udge's final decision; preovided, that the
Commission, on its own, may modify or set aside the decision
insofar as it clearly exceeds the statutory authority or
jurlsdlctlon of the Commission. The final crder of the
Commission shall be served in accordance with Rule 9.5.

§77-2-11. Judicial Appeal.

11.1. Judicial review of a final order of the Commission
may be obtained by the complainant, respondent or -other person
aggrieved by such order. : .

11.2. A party who seeks judicial review must file his/her
appeal within thirty (30) days after receipt o¢f the final order
of the Commission.

11.3. For purposes of judicial appeal, the decision of the
Commission affirming, modlfylng oFr ‘getting aside the final

decision of the hBesring-ewomirer administrative law Judge shall
constitute the final order of the Commissicn.
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§77-2-12. General Investigations.

12.1. The Commission may, at its discreticn and in accord
with the power conferred upon it by the Act, conduct such general
investigaticns and hearings into problems of discrimination as it
deenms necessary or desirable and may study and repoert upon the
procblems of the effect of discrimination on any field of human
relationships. : - '

12.2. 1In pursuing its functiocns autherized by the Act and
by this section, the Commissicn may exercise its full powers of
discovery as set forth in the Act and in these regulations.

§77-2-13. Declaratory Rulings and Guidelines.

13.1. Petitions for declaratory rulings filed with the
Commissicon pursuant to W. Va. Code § 29A-4-1 shall contain the
following: : :

13.1.1. & statement of the guestion on which the
declaratséry fuling is scught.

12.1.2. A full statement of the facts giving rise to
the qguestion.

12.2.3. A statemenit ¢f the basis for the petitiocner's
interest in the guestion.

12.1.4. Any legal argument which petitioner wishes tc
submit. '

13.2. In order teo determine the full facts giving rise to
the guestion the Commission may require the petitioner to submit
additicnal information, and it may make an independent
investigation.

13.3. When the Commissicn is satisfied that it understands
the guestion on which the declaratecry ruling has been scught, it
shall:

13.3.1. Issue a nonbinding declaratory ruling; or

12.3.2. Notify the petiticner that no declaratory
ruling will be issued; cor

13.3.3. Set a time and place for hearing argument cn
the cuestion, notify the petiticner and cther interested parties
of the same, and issue either a binding or nonkinding declaratory
ruling after the hearing, or decide that ne declaratory ruling
will be issued..
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13.4. In order to educate the puklic and insure compliance
with the Human Rights Act, the Commission may from time to time
promulgate guidelines for various areas cf employment, housing,
and public accommodations as are covered by the West Virginia
Human Rights Act. Such guidelines shall be administered by the
Commission staff and shall become a part of these rules and
regulations by reference when adopted by the Commission. All
guidelines in existence at the time of the adopticons of these
rules and requlations shall alsoc be incorporated by reference.

§77-2-14., Certification.

14.1. The chairperson, executive director, or such other
person as may be designated or authorized by the Commission are
authorized to certify all documents or reccrds which are part of
the files and records of the Commission.

§77~2-15. ©Public Information.

15.1. The deocuments listed below shall be available for
inspection upon request. Duplication of materials available for
inspection shall be subject to whatever charges the Commission
may regquire for copying. Upon & showing of economic hardship,
the Commission may waive or reduce normal fees for the copying of
docunments within its control or possession. The documents
available are as follows:

15.1.1. Complaint

15.1.2.. Answer Ce

15.1.3. Consent oOrder

15.1.4. Determinations and final dispositions of the
Commission, any pleadings, briefs, subpoenas, answers, motions,
respenses, and orders filed or lssued

15.1.5. Notice of pubklic hearing

15.1.6. Transcript, exhibits and other evidence of
recoxrd or cf the hearing

15.1.7. Decisions issued by the kearing—eswsminer
administrative law judge or Commission after public hearing

15.1.8. Notice of appeal from decision issued by the
Bearing examimer administrative law judge or the Commission

15.2. . The fellowing materials shall not constitute public
information:

15.2.1. ZInterrogatories and answers of respondent

37




15.2.2. Those materials set ferth in Rule 7.14.2.

15.3. Notwithstanding the provisions of Rule 7.14.2.,
materials cited therein may be made available by order of the
axecutive director or kearimcgemamimer adninistrative law judge
as provided bkelcw:

15.3.1. To counsel retained by the Commission or by
complainant, for the purpose of conciliation, enforcement of a
consent order or predetermination settlement, or presentation of
the cases at puklic hearing.

15.3.2. To the complainant or to counsel retained by
the complainant for the purpose of determining whether the case
shall be removed to ancther forum pursuant to W. Va. Code § 5-11-
13. - ’

15.3.3. To local, state or federal agencles have
concurrent jurisdiction over the case.

18.3.4. In response to an order of any cocurt having
conmpetent jurisdiction.

HRC7H1
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W"" Protecton Division
DARRELL V. McGRAW, JR. STATE OF WEST VIRGINIA 13C4} 338-3585
ATTORNEY GENERAL Civil Righ's Division
OFFICE OF THE ATTORNEY GENERAL (204 5580546
812 Quarrier Street CHARLESTON 25205 Pranesd Funeral Servises
L & S Building, Sixin Floor N {3641 558-0303 )
Charigston, West Virginia 25301 December 15 , 1995 Corsumer Holiing B

FAX (304) 553-0184

(ECO) 258-3803

EAND DELIVERY

Judy Cocoper, Directer
Administrative Law Section
Office of the Secretary of State
Building 1, Suite 157-K

State Capitol Complex
Charleston, West Virginia 25303

Re: PRroposed Amendments to West Virginia Human
Rights Commission's Procedural Regulations
Title 77, Series 2 '

Dear Ms. Cocoper:

In accordance with vour telephone conversation yvesterday
afternoon with my secretary, Jo Moss, enclosed please the
following items with regard to the above-numbered procedural
regulations of the West Virginia Human Rights Commission:

1. Form #5, Notice of Agency Adoption cof a Procedural Rule
Exenpt from Legislative Review; B

2. A letter gigned by Herman H. Jones, Executive Director
of the West Virginia Human Rights Commission, indicating that no
comments were received 1ln response to the Commissicon's proposed
amendments and that nc changes were made Iin the regulations
subseguent to the 1n1t1al filing with yvour office on Cctcker 20,
1¢95; and

3. A copy of the computer disc containing the Commission's
procedural regulations (WordPerfect 5.0) so that they may be
transferrad to your office computer system.

If you have any guUestiocns regarding these regulations, or if
I have. failed to provide any necessary infcrmaticn or documents,
please do not hesitate to contact me. Thank you for your
assistance in this matter.

Sincerely, E;?

.. ch/w./ d O\M}ﬂ
MARY ATHE INE BUCHMELTE
DEFPUTY ATTORNEY GENERAL
CIVIL RIGHTS DIVISION
MCB/Im :
Enclosures — 3




FILED
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STATE OF WEST VIRGINIA HUMAN RIGHTS COMNUS%[QQI we N
1321 Plaza East SECRETAR Y F STATE
Room 104/106
Charleston, WV 25301-1400
TELEPHONE (304) 558-2616

Gaston Caperton FAX (304) 558-0085 Herman H. Jones
Governor TDD - (304} 558-2976 Executive Director

December 14, 1925

Judy Cooper, Director
Administrative Law Division

Office of the Secretary of State .
Building 1, Suite 157-X

State Capitel Complex

Charleston, West Virginia 25305

Re: Proposed Amendments to West Virginia Human
Rights Commissicon's Procedural Regulations

Dear Ms. Cooper:

Please be advised <that the West Virginia Human Rights
Commissicn received no comments in response to the "Notice of a
Comment Period on a Proposed Rule' with regard to the amendments
proposed by the Commission in its Rules of Practice and Procedure
Before the West Virginia Human Rights Conn1ss1on, Title 77, Series
2. Accerdingly, the Commission made neo changes in the regulatlons
which were filed with your coffice on October 20, 1295.

If you have any guestions or need additicnal information,
please do not hesitate to contact me. Thank vou for vyour
agssistance in this matter.

Sincerely,

Executive Director
HEJ/jm
cc: Mary Catherine Buchmelter

Deputy Attorney General
Civil Rights Division




Eﬁggbég-@%ﬁgﬁf IR, . __STATE OF WEST VIRGINIA
OFFICE OF THE ATTORNEY GENERAL

812 Quarrier Street. . -~ :
L & S Building, Sixth Fleor CHARLESTON 25305
Charleston, West Virginia 25301 ’ ’
FAX (204) 558-0184 ——

Octcber 19, 1895

Judy Cooper, Director
Administrative Law Section
Office of the Secretary of State
Building 1, Suite 157-K

State Capitel Complex
Charleston, West Virginia 25305

Re: Proposed Amehdments to West Virginia Human
Rights Commission's Procedural Regulaticns

Title 77, Series 2

Arutrust & Consumer
Pratecton Diusan

(3041 552-585858

Cral Fights Divigicn

{304} 558.05845

Preresd Furera! Servizes
(3C4) £38-0303

Consumer Hatiing

200} 368-85L8

HAND DETIVERY

Dear Ms. Cocper: -

Enclosed for filing with your office please twe copies of
the following documents with regard to the West Virginia Human
Rights Commissicn's proposed amendments to its procedural rules:

1. Form #2, Notice of a Comment Period on a

Proposed Rule;

2. A Brief sSummary of the proposed amendments:

3. ‘Appendix B, Fiscal Note for Proposad Rules;

4. A copy of the Commission's proposed amended

procedural rules.

You will note that in lieu of scheduling a public hearing on
these regulations, I have provided for a thirty-day public
comment perlod ending November 20, 1985, which coincides with the

date of filing of the regulations with your office.

I would

appreciate your causing the notice of the public comment period S
to ke published in the State Register as soon as possible.




Judy Ceooper, Director
Administrative Law Section
Office of the Secretary of State
Qctober 15, 1995

Page 2

I would appreciate vour causing the extra copy of the
regulations and accompanying documents which I have included with
this letter to be stamped as "filed" and/or "recelved" by your
office returned to me at the above address.

If you have any cquestions, or if I have failed tc provide
any necessary documents or information, please do not hesitate to
contact me. Thank vou again for your assistance in this matter.

Sincerely,

-

f
;éz%ézgézgéINE BUCHMELTER

DEPUTY ATTORNEY GENERAL
CIVIL RIGHTS DIVISION

MCB/Jm
Encliosures

cc: Herman Jones, Executive Director
West Virginia Human Rights Commissicn

HRC7H1




KEN HECHLER WILLIAM H. HARRINGTON
Secratary of State Chief of Staff
MARY P. RATLIFF JUDY COOPER

Deputy Secrstary of State Director, Administrative Law

STEPHEN N. REED ) PEMNEY BARKER
Deputy Secratary of State Supervisor, Corperalions
STATE OF WEST VIRGINIA

CATHERINE FRERCTTE o ’ L e R
Exacutive Assistant SECRETARY OF STATE ) (Plus all the volunteer
Building 1, Suite 157-K " help we can get)
ge'ephoga (3?;% 5;55558980800 , - 1800 Kanawha Blvd., East
orporations: 58- _
FAX: (304) 558-0800 - . Charleston, WV 25305-6770 /}

"~

TO:_ MARY K BUCHMELTER

AGENCY: _HUMAN RIGHTS COMMISSION

= Fa

FROM: JUDY COCPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION
DATE: June 10, 19%6 ‘ - B,

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTC OUR

CCMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY e
CORRECTIONS. IF THERE ARE NO CCRRECTIONS, FLEASE SIGN THIS MEMO '

AND RETURN IT TC THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF

THE RULE FOR YOUR RECORDS. -

PLEASE RETURN EITKEER THE CORRECTED“RULE OR THIS FORM WITHIN TITEN
(10) WORKING DAYS OF THE DATE YOU _RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERIES: _2 TITLE: _77 HUMAN RIGHTS CCOMMISSION
* THE ATTACHED RULE HAS,BEEN,REVIEWED AND IS CORRECT.

SIGNED:

TITLE OF PERSON SIGNING:

DATE:

*****‘k*****i—7':‘*'************************* - =

* THE ATTACHED RUﬁE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS HAVE BEEN MARKED.

SIGNED: QD 7 o S
TITLE OF PERSON SIGNING: &&Gé S@Wwﬁcw/\ Crosl R, g/ﬁ\( D 548”\
DATE : %/4/%

NOTE: IF VYOU ARE NOT THE DERSON WHC HANDLES THIS RULE, PLEASE
FORWARD TO THE CORRECT PERSON.




