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NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Division of Highways

RULE: Amendments, Series 7, Transportation of Hazardous Wastes Upon the Roads

and Highways

DATE FILED AS AN EMERGENCY RULE: July 17, 2000

DECISION NO. 10-00

Following review under W. Va. Code §29A-3-15a, it is the decision of the Secretary of
State that the above emergency rule is disapproved. A copy of the complete decision with
required findings is available from this office.
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EMERGENCY RULE DECISION
(ERD 10-00)

AGENCY: Division of Highways
RULE: Amendments, Series 7, Transportation of Hazardous Wastes Upon

the Roads and Highways
FILED AS AN EMERGENCY RULE: July 17, 2000

par. The Division of Highways (DOH) has filed the above amendments to an existing rule
as an emergency rule.

par. 2 W. Va. Code 29A-3-15a requires the Secretary of State to review all emergency
rules filed after March 8, 1986. This review requires the Secretary of State to
determine if the agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the scope of its statutory
authority in promulgating the emergency rute; or 3) can show that an emergency
exists justifying the promulgation of an emergency rule.

par. 3 Following review, the Secretary of State shall issue a decision as to whether or not
such an emergency rule should be disapproved [§29A-3-15a].

par. 4 {(A) Procedural Compliance: W. Va. Code §29A-3-15 permits an agency to
adopt, amend or repeal, without hearing, any legislative rule by filing such
rule, along with a statement of the circumstances constituting the
emergency, with the Secretary of State and forthwith with the Legislative
Rule-Making Review Committee (LRMRC).

par. 5 If an agency has accomplished the above two required filings with the appropriate
supporting documents by the time the emergency rule decision is issued or the
expiration of the forty-two day review period, whichever is sooner, the Secretary of
State shall rule in favor of procedural compliance.

par. 6 The DOH filed this emergency rule with supporting documents with the Secretary
of State July 17, 2000 and with the LRMRC July 17, 2000.




par. 7

par. 8

par. 9

par. 10

par. 11

par. 12

It is the determination of the Secretary of State that the DOH has complied with the
procedural requirements of W. Va. Code §29A-3-15 for adoption of an emergency
rule.

(B) Statutory Authority -- W. Va. Code §21-18-7(a) reads:

The commissioner of the division of highways, in consultation with the director, and
avoiding inconsistencies with and avoiding duplication to the maximum extent practicable
with legislative rules required to be promulgated pursuant to this article by the director or
any other rule-making authority, and in accordance with the provisions of §29A4-1-1 et
seq. of this code, shall promulgate, as necessary, legislative rules governing the
transportation of hazardous wastes by vehicle upon the roads and highways of this state.
Such legislative rules shall be consistent with applicable rules issued by the federal
department of transportation and consistent with this article: Provided, That such
legislative rules apply to the interstate transportation of hazardous waste within the
boundaries of this state, as well as the intrastate transportation of such waste.

It is the determination of the Secretary of State that the DOH has not exceeded its
statutory authority in promulgating this emergency rule.

(C) Emergency -- W. Va. Code §29A-3-15(f) defines "emergency" as follows:

() For the purposes of this section, an emergency exists when the promulgation of arule
is necessary for the immediate preservation of the public peace, health, safety or welfare
or is necessary to comply with a time limitation established by this code or by a federal
statute or regulation or to prevent substantial harm to the public interest.

There are essentially three classes of emergency broadly presented with the above
provision: 1) immediate preservation; 2) time limitation; and 3) substantial harm.
An agency need only document to the satisfaction of the Secretary of State that
there exists a nexus between the proposal and the circumstances creating at least
one of the above three emergency categories.

The facts and circumstances as presented by the DOH are as follows:

This filing is necessary to comply with time limitations established by changes to
federal statute 40 CFR and 49 CFR, effective Julyi, 1999. Subseqguently,
33CSR20, Hazardous Waste Management Rule was changed, effective July 1,
2000.

This rule, as a part of the State's Hazardous Waste Management Program, must
reference current versions of the hazardous waste management statutes and rules
to ensure compliance with program requirements and to ensure authorization of the
State's program by the U.S. Environmental Protection Agency. Non-compliance will
jeopardize full federal funding of the program, which could impact the public health
and safety.




par. 13

par. 14

par. 15

It is the determination of the Secretary of State that this proposal does not qualify
as an emergency under the definition of an emergency as defined in §29A-3-15(f).

Although DOH has documented the need to change the rule to comply with federal
regulations, it failed to show any emergency exists.

This decision shall be cited as Emergency Rule Decision 10-00 or ERD 10-00 and
may be cited as precedent. This decision is available from the Secretary of State
and has been filed with the Division of Highways, the Attorney General and the

Legislative Rule Making Review Committee.
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it is acceptable that the State has excluded the Part 273 export requirements from
its incorporation by reference.

B. TRANSPORTATION REQUIREMENTS

1.

Exclusion of 263.20{g)(4) and 263.20(h) from the State’s Authorization
Package [Comment 32]

40 CFR 263.20(g}(4): The Federal provision at 40 CFR 263.20(g)(4) was added
by Revision Checklist 31. West Virginia is not seeking authorization for this
checklist: therefore, it is acceptable that the State exclude the paragraph from its
incorporation by reference.

40 CFR 263.20(h): This provision, which was added by Revision Checklist 23,
was originally excluded from the authorization application because the State had
problems with its small generator requirements and, therefore, was not seeking
authorization for that checklist. The State is now seeking authorization for this
checklist; therefore, the Consolidated Checklist will be revised to reflect this.

Railroad Transportation Requirements

The Federal transportation provisions are largely Base Program requirements.
Therefore, problems with these requirements affect the State’s Base Program
authorization. If the problems are not resolved, West Virginia would not be able
to receive a recertification of its Base Program authorization. Problems identified
in the ORC comments which must be corrected in the PSC regulations and/or the
OLS Statemnent, include the following:

e Missing effective date of rail regulations [Comment 35]

e Incorrect references to the OWM regulations when addressing conditions under
which a transporter is subject to the generator requirements [Comments 36 and
37]

e Missing PSC analog to 40 CFR 263.20(h) [Comment 32]

. Missing PSC analog to 40 CFR 263.21(2)(4) missing [Comment 39]

The State’s PSC regulations are currently under review. Review comments and

suggestions for cleanup of the State’s PSC regulations will be submitted to EPA
by May 5.




.

3, Denartment of Highways eoulati

As indicated above, the Federal transportation requirements are largely Base
Program requirements; therefore, if the problems identified in the ORC review
are not corrected, the State's Base Program authorization will be jeopardized.
Problems identified on the ORC review include the following:

. The DOH regulations reference obsolete versions of the hazardous waste
management statutes and regulations. If DOH does not amend its
regulations to refer to the correct version of the State’s hazardous waste
statutes and regulations, the State cannot receive a recertification of the
Base Program authorization. [Comment 33] |

. The State's provision at §157-7-5.1 is such that it is not clear (1) whether
the State incorporates by reference 40 CFR Parts 262, 263 and 49 CFR
Part 171, and (2) if so, which version of the Federal regulations the State is
incorporating by reference. The DOH regulations should be amended to
address this issue in order for the DOH requirements to be consistent with
the State’s hazardous waste regulations and equivalent to the Federal code.
[Comment 34]

The State’s DOH regulations are currently under review. The review comments
and suggestions for cleanup of the State’s DOH regulations will be submitted to
EPA by May 5.

.

AN

C. . GROUNDWATER REQUIREMENTS

S
All the problems identified by the ORC review relative to West Virginia's groundwater
provision affect Base Program requirements. Therefore, if the problems are not
resolved, they will affect the recertification of the State’s Base Program authorization.

1. West Virginia's analog to 40 CFR 264.99(g) [Regulations Comment 2]

40 CFR 264.99(g) is a Base Program provision. ORC requires the State to agree
in the MOA that analysis of samples will be required at least annually (rather than
at least once every 5 years, as stated in the State’s hazardous waste regulations).
The OLS Statement should also certify that the State has the authority to agree to
such a commitment. Because 40 CFR 264.99(g) is a Base Program provision, the
problem must be resolved in order for the State to be recertified for its Base
Program authorization.




