WEST VIRGINIA DEPARTMENT OF HIGHWAYS

1900 Washington Street, East

Charleston, West Virginia

ARCH A, MOSRE, JR
GOVERNGR . 25305

WiLLIAM 2. RITCHIE, JR.
COMMIBBIONER

February 25, 7987

NOTICE OF AGENCY APPROVAL

LEGISLATIVE RULE: Transportation of Hazardous Wastes Upon the

Roads and Highways, Series VII

The attached Tegislative rule constitutes the official rule approved by

WEST VIRGINIA DEPARTMENT OF HIGHWAYS -
» 198_7 and filed pursuant to
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law with the West Virginia Secretary of State and the Legislative Rule-
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FISCAL NOTE FOR PROPOSED RULES

Rule Title:

Series VII, Transportation of Hazardous Wastes Upon the

Roads and High

Type of Rule:

X Legislative

Interpretive

Procedural

Agency Department of Highways Address _1900 Washington Street, East.
Charieston, WV 25305
ANNUAL FISCAL YEAR

1. Effect of Proposed Rule| Increase | Decrease | Current Next Thereafter
Personal Services N 79784.91 85000.00 -
Current Expense 11584.00 | 15000.00 -
Repairs & Alterations N/A N/A -
Equipment 3500.00 4500.00 -
Other - - -
Estimated Total Cost 94868.91 |104500.00 -

2. Explanation of above estimates:

This exhibits the budget submitted to the
The Department of Highways
neads to administer the Transportation Section

Natural Rescurces.

Management Act from the EPA.

3. Objectives of this rule:

West Virginta Depariment of
receives 75% of the funding it
of the Hazardous Waste

This emergency rule permits compliance with current revisions to 40 CFR
Parts 262 thru 263 and 49 CFR, Parts 171 thru 173, 177 thru 179 and 390 thru

397.

1986 "Federal Register", respectively.

These requiations were published in the March 24, 1986 and November 21,
These requirements will aid in the

safe transportation of these wastes upon the reoads and highways of this state.




4, Explanation of QOverall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.
There will be no foreseeable increase to the hudget as submitted

for the enforcement of the program.

B. Economic Impact on Political Subdivisions; Specific Industries;
Specific groups of citizens.

There will be no foreseeable economic impact.

C. Economic Impact on Citizens/Public at Large.

N/A

Date February 25, 1987

W. S. Ritchie, 3£., Comgzgkﬁoner
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WEST VIRGINIA LEGISLATIVE RULES
COMMISSIONER OF HIGHWAYS

CHAPTER 20-5E

SERIES VII

Title: Tﬁaﬁﬁéﬁﬁtatiéﬁ/éf!Hazgrééﬁﬁ/Wdﬁtéﬁ/h?/ﬂiﬁhway

WMode

Transportation of Hazardous Wastes Upon the Roads and

Highwazs
Section 1 . General

i : , ’
1.1 . Scope. -- These legislative rules and

regulations apply to all persons offering and/or transporting
hazardous waste by Righwdy¥/Wisdé vehicle upon the roads and
highways of this gState_if the transportation requires a
manifest under Section 6 of the requlations of the Department
of Natural Resources implementing the Hazardous Waste
Management Act. (West Virginia Administrative Regulations,
Department of Natural Resources, Series 35.)///THhegE/rilIgs
AXA/rEgUIAYIONE / A/ oL/ ABPIY/ L8/ PALBILE /ROFEUENLL/ BF
BEAZAYdSvid /WaBLE/ VY /SENBLAY S/ Y /B /BWABLE/ENB /S /SPEXEELYE
PE/NAZAYASVE/WaE g/ TARIYILIAE /LAY /RdWE/ PN/ L1E4Vidd/ pAYRILS

URAEY/LRE/ AP PESPYLALE/BLALE/BY /PEALL AL/ LA/

1.2 ‘Authority. -~ These legislative rules and
regulations are promulgated by the West Virginia Department of
Highways pursuant to the authority of West Virginia Code
8§20-5E-7(a) (Hazardous Waste Management Act of 1%8l). They are

to be administered by the Highway Services Division, 1300
Washington Street, East, Charleston. West Virginia 25305;
Telephone (304) 348-3338.
1.3  Filing Date. -- May 1, 1987
1.4 :Effective Date. -- May 1, 1987
i | - .
1.5 . Enforcement. —- The Commissioner of Highways

delegates the énfo:cement*autho:ity granted to him in the
Hazardous Waste Management Act to the Highway Services Division

as identified in the above section.




EMERGENCY

Department of Highwavs
Leg. Rule, Z0-EBE
Series VII, Sec. 1.6

1.6 Incorporation by Reference. -- Whenever federal
statutes or regulations or state statutes or regulations are
incorporated into these regulations, the reference is to the
statute or regulation in effect on the date of enactment of the
legislation authorizing these regulations.

Section 2 Definitions

2.1 Terms. -- Other than those terms defined in the
following section, the terms used in these regulations shall
have the same meaning ascribed to them in the regulations
promulgated by the Director of the Department of Natural
Resources pursuant to the State Hazardous Waste Management Act.

L1y YERAQILY /A /EXBRINELIGR/BY/E/WBEL/ VI Ginid
PEPAYERMENL /6L /VIgHWAY S/ Y EDY B ERLALLIWE/USLKING/IN/ NI/ 8TT1E 1AL
CAPALLLY /OL/ENE/ANLESY R/ NAZ AL ASVE/WwaAS L/ RANITFES /AR
CONYAINELE/AE/ LIS/ YLIALE/ LS/ NAZBLABAE /WAL L/ LY ANSPSLLALidn
b/ ENIppEra/dANAd/ oY /X LANREPBLELAL S L

12y 2.1.1 "Authorized" - any person and/or
transport vehicle EWd¥ who has received an EPA
..Identification Number from the U.S. Environmental Protection
Agency will/Havé/Avrtreriry which enables that person to
transport or offer hazardous waste for transportation by
highway wgdé vehicle upon the roads and highways of the
state of West Virginia.

[2y 2.1.2 "C.F.R." - .means Code of Federal
Regulations. INesrporareéd/inrs/LREse/ Yules/dAnd/ YegulIdridnd/ vy
réfaréndé/ ' ’

[A) VEPR/IEEAYLITICEALion/MAUBEY Y/ L/ &/ LWElYE
BAGLL/ IAENLETICALioA/ NARKAY / LEBVEA/ BY /LRE/VLEL /ERFLLSRRBENLAL
PrOYACLIion/ REEidy/ LHAL/ AN e/ partigdion/ (AAENOYI2€d) /Lo
GERBrAY S/ /YYBAL! /ELBLRL /ALY OEE,/PL/ LLANEPSLL/ NAZALABUE /WAL EL

[2F VGERELALOYY/L/BRY/BELESN/BY/BLLEL/WHOBE/ ALY
BY/PLOLESR/PrOdcedd / REZALASAL /WABEE/ LARNLITIEA/ B/ LISLEA/ 1N
BELLIOK/ B/ BL/LNE/WEESL /VIXGIRTA/DEPALLRENY /SL/NALUL ALY
RESOVYEd/RARIRLIELPALIVE/RALIEE/ENA/ REGUTI AV IGNE/ IMPLERENL LN
LHE/WEEL/ VI GInid/MEZAYASUe /WAB L&/ MANAGENBRL/REL, /AN / ENE
VIBL/BRF LY OAMERL AL/ PLOLELLIS/ REENEY/ CHAL/ 6L /P EABL AL
REGUIALIONE/TILIE/ RO,/ SEdLib /26811
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EMERGENCY

Department of Highways
Leg. Rule, 20-5E
Series VII, Sec. 2.1.3

L8] FHAZAYASAE/RALYEY/L/A/WESEE/ DY/ EOMBINALINA
SE/WASLEB, /WRIAH/ BEEAAEE/ BT/ LY S/ AMANLILY !/ AOBEENLLALION/ BY
PRYB 1Al / /¢ NENICET /Y /iNEEELids /ERAYALLELigridd  /MAY /(KT
CAUBB /S /B IANITLCBNLLY /EOULLIVALE/ LB/ 8N/ LYidY dd8e/in
MOLLALILY /O / AN/ INCLEABR/IN/ EELIOUE/LLLIEFELEBIVIEL/BY
IVeaPACIVEALING /LN SYSIVIEL/ILIREESL /SY /LB /6088 8/ EABSLENLLAT
PYEdEny/dr /PO e Lidl/ RAZAYd/ Lo/ HARAn/ REAL LR/ BX /L1
ERFLYORRANE /WHEL/ INPYSPELLY /L EREXER! /ELBLRAL /ELERBLOYEEA/
Aigpdedd/BdE/Sr/ o N wige/ Ndrnadad/

7§ 2.1.3 "Hazardous Waste Management" -
the systematic control of the collection, socurce separation,
storage, transportation, processing. treatment, recovery and
disposal of hazardous wastes.

(B8] YULIGEWAY /MEALY/ A/ ANY/UELNEA/ 6E/SEEELING
dﬂd/ét/tt&ﬂéﬁétting/ﬁdzafdﬁﬁﬁ/Wdﬁtélﬁ?itrdﬁﬂpétt/#éhiﬂlé/ﬁéﬁﬁ
LU/ roddd/dnE/ NIghwaAYE/of /LNid/ LAY e,

19y 2.1.4 "Highway Transporter" - Any -
PRLEON/ Y BRSO LING/ NAZAYdSVE /WASYLE! /6 /AUENBELZEA/ LS
LYENEPOLY/ HEZAY AU/ WAL /VPBN/ LB/ L BAdE/ENA/ RigWAYE/ 0/ Lé
Stdtéiﬁf/ﬂé$tl¥1rgiuial a _person engaged or authorized to
engage in off-site transportation of hazardous waste by road
and highway.

- —_—r

2.1.5 "Offer" ~ that moment when the shipper
{generator) certifies the nniform hazardous waste manifest.

(10} 2.1.6 "Person® - any individual, trust,
firm, joint stock company., public, private or goverhment
corporation, partnership, association, state or federal agency.
the United States government, this State or any other state,
municipality., county conmnmission or any other political
subdivision of a state or any interstate body.

LELF§ 2.1.7 "Shipper" -~ any person
preparing/ transporting, and/or offering hazardous waste for
0off-gite management by highway ¥sd#€ transperter.

L1Z2¥ 2.1.8 ~ PTransport Vehicle" - includes an
automobile, van, tractor, traiier or semitrailer, portable
tank, cargo tank, or any combination thereof, propelled or
drawn by mechanical power and used upon the roads and highways
for the transportation of hazardous waste or authorized to
transport hazardous waste. '
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EMERGENCY

Department of Highways
Leg. Rule, Z20-5E
Series VII, Sec. 2.1.9

[12§ 2.1.9 "Transporter" - any person
accepting hazardous waste WY/ MILHWaAY/ FeNicId/ANd/ LYAvgperréd
for transportation on the roads and highways of this state.

LI&) "TELALREALY //A/ANY/RELYgE// LédnidAe/ oy
Procedd/IneINdIng/ e  rALiZa ion /dedignad/ tE/ ¢nange/ thg
PRYSICAL//eNgRItal/ Y/ Vidlogicdl/ cHardcLey /oY /Eonpbdirion/of
ARY/MAZAXASUE /WALLE/SS/AB/ YO/ REVLY AT L2 E/ ENEN/WAALE/ B/ BB/ d 8
LS/ LENAEY /EUEH/ WAL G/ KO RE LAY ASVB L /82T /2L / LLEYEYBLL]
ANENAABIE/ LD/ L AEBHRELY ./ ERBRAABLE/ LB/ BLOLAGA/ S/ L éAvidEd/ In
YOIURE, / /BAER/ L/ IR IMAE 8/ dny /AL LINILY /L /DY DL ing
AeBIgned/ Lo/ eNANdE/ LtRé/ PRYELidAL/Eo0 i/ 0/ ENERILAL / ¢SRPPBILISY
PE/MAZAYASUE /WABYE/ B0/ A8/ L/ YERASY /L / RENRAZAY A g/

fX%7 2.1.10 "Uniform Hazardous Waste
Manifest" - the shipping document EPA form 8700-22 and, if
necessary, EPA form 8700-22A, originated and signed by the
generator in accordance with the instructions ineluded in the
Appendix to 40 C.F.R. Part 262.20(a).

[26F 2.1.11 "Vehicle Inspection®" - inspection
by a Department of Highways representative working in his
official capacity, including inspection of the uniforn
‘hazardous waste _manifest, driver requirements, vehicle safety
tequirements, and/or cargo packaging regquirements.

Section 3 Uniform Hazardous Waste Manifest System
3.1 General Requirements. --
LIF 3.1.1 R/BRIVPEL /6 /LYENEPSrLér Any

person who offers or transports hazardous waste for off-site
treatment, storage, or disposal must prepare a Manifest OMB
control number Z20¢0/A04£P4 2050-003% on EPA form B700-22, and

EPA form 8700-22A 1n accerdance with Sections 3/ 6 and 10 of
the regulations of the Department of Natural Resources
implementing the State Hazardous Waste Management Act or 40 CFR
PAXrL/281/ 262, and 263, as amended.

£2F¥ 3.31.2 Before transporting the hazardous
waste, the highway transperter must sign and date the manifest
acknowledging acceptance of the hazardous waste from the
shipper (generator). The highway transporter must return a
signed copy to the generator before leaving the generator's
pLoperty.
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EMERGENCY

Department of Highways
Leg. Rule, Z0-5E
S8eries VII, Sec. 3.1.3

[3fy 3.1.3 Themgighway_transporter must
ensure that the manifest accompanies the hazardous waste.

(4 3.1l.4 Before accep;ing hazardous wastsa
from a rail transporter, a highway transporter must sign and
date the manifest and provide a copy to the rail transporter,

3.2 Number and Delivery of Copieg. -- A highway
transporter who delivers a hazardous waste to another
transporter or to the designated facility must:

LIy 3.2.1 Obtain the date of delivery and
the handwritten signature of that transporter or of the owner
or operator of the designated facility on the manifest:; and.

{27 3.2.2 Retalin one copy of the manifest in
accordance with Section 4: and,.

(3§ 3.2.3 Give the remaining copies of the
manifest to the accepting transporter or designated facllity.

3.3. Trangporting Waste from Small Quantity
Generators. -- THESE/YESUIALISNE/AS/ ML/ AVPLY
Lo NAZAYASUS /WASL S/ PIBANCEA/ VY /SERErALOLE/ ST/ BECALEY /LAY /1OD
KL/ PUL/ LB/ LAY/ IBOB/ KL/ I/ A/ LAY ERABY /HBRL / Whera/

D transporter transporting
hazardocus waste from a generator who geherates greater that 100
kilograms but less than 1000 kilograms of hazardous waste in a
calendar month need not comply with the requirements of this
section or those of 263.22 provided that:

[ry 3.3.1 THE/wasré/id/redlaingd/Andéxr/4
CORLLACLAAL /G AN/ PUYSUARY./ L6/ WHI YL

The waste 1s belng transported
pursuant to a reclamation agreement as provided for in

262.20(e):

(4] 3.3.2 THE/LYpe/SE /wadte/ And
FEEAUBHEY/SF/ ENLPRENLE /AL E/EPRELELEA/ LA/ LNE/ AL ESMBERY ]

The transporter records, on
a log or shipping paper, the followling information for each

shipment:
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EMERGENCY

Department of Highways
Leg. Rule, 20-5E
Series VII, Sec. 3.3.3

by 3.3.3 THRE/HERLETE/MEEd /Lo
LYAASPOrL/ LHE/WABLE/ LO/LRE/ XY ELing/TACITILY/ AVd/ LS
ARLINBY/YEAENEraYEad / MALEY LAL/ BALK/ LS/ LNE/GEVEY AL BY /18/ dvwned
ANA/SPEYAYEA/ Y/ LS/ LELIAINEL /OL/ L/ WABYE] / dWid

The name, addresgss, and U,S.
BPA identification Number of the generator of the waste:

(21 3.3.4 THE/ ARG ALY /RALNLALINE/ A/ EEBY/ BF
YRE/FESLARAY TSN/ A KEMBRL/ IR/ NIg/FLTEE/ROY /&S BRY 2BA/BE/ AY
IEABE/LEY &/ YEAYE/ AT LA/ LEYRIRALIGR/ Y /SXDLLALLIOH/ S/ LNE
AGY ESUENL L

The guantity of waste accepted:

3.3.5 All DOTrrequired shipping informaticon;
3.3.6 The date the waste is accepted: and
3.3.7 The transporter carries this record

When transporting waste to.the reclamation facility: and

3.3.8 __The transporter retains these records
for a . period of at least three vears after termination or
expiration of the agreement.

3.4 Transfers to Foreign Consignees - Required
Information. -- Transporters who transport
hazardous wastes out of the United States must:

LIy 3.4.1% Indicate on the manifest the date
the hazardous waste left the United States, and, -

12y 3.4.2 Sign the manifest and retain one
copy in accordance with Section 4:; and,

2y 3.4.3 Return a signed copy of the
manifest to the generator. ’ :

3.5 Destination. —--
£y 3.5.1 The highway transporter must

deliver the entire gquantity of hazardous waste which he has
accepted from a geherator or a transporter to:

3.5.1.(a)¥ The designated facility listed
on the manifest:; or, '

Page 6




EMERGENCY

Department of Highways
Leg. Rule, 20-8E
Series VII, Sec. 3.5.1.Db

3.5.1.(bJ The alternate designated
facility, 1f the hazardous waste cannot be delivered to the
designated facility because an emergency prevents delivery: or,

3.5.1.fc¥§ The next designated
transporter; or,

3.5.1.f4F The place outside the United
States designated by the generator.

123 3.5.2 If the hazardous waste cannot be
delivered in accordance with paragrzaph (a) of this section, the
highway transporter must contact the generator for further
direction and must revise the manifest according to the
generator's ilnstructions,

Section 4 Recordkeeping

4.1 Record Retention ~-General Reguirements. -- A
.highway transporter. of hazardous waste must kXeep a copy of the
manifest signed by the generator, himself, and the next
designated transporter or the owner c¢r the operater of the
designated facility for a period of three years from the date
the hazardous waste was accepted by the initial transporter.

4.2 Record Retention - Foreign Shipments -
Requirements. ~- A transporter who transports

hazardous waste out of the United States must keep a copy of
the manifest indicating that the hazardous waste left the
United States for a period of three vears from the date the
hazardous waste was accepted by the initial transporter.

4.3 Automatic Periods of Retention. -- The perilods
of retention referred to in this Section are extended
automatically during the course of any unresolved enforcenent
action regarding the regulated activity or as reguested by the
Administrator and/or the West Virginia Department of Highways.

Section &5 TLaVEPoL L&y /BRI EY
Transportation Requirements

5.1 Requlations. -- No #gripper person will
transport or offer, and no transporter will accept hazardous
waste in this state except in accordance with the requirements
of these regulatiens, the Department of Natrual Resources
regulations implementing the Hazardous Waste Management Act.
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EMERGENCY

Department of Highways
Leg. Rule, Z0-5E
Series VII, Sec. 5.1

all applicable regulations of the Federal Environment
Protection Agency 40 C.F.R. 281/ 262, 263, and the Federal
Highway Administration Pepartment of Transportation as set
forth in 49 C.¥F.R. Parts 171 through 173, 177 through 179 and
49 C.F.R. 3%0 through 397 as amended.

5.2 Qut of Service. —-- Every RidHwaAy/Yrdndporrar
hazardous waste transporter or authorized hazardous waste
transporter operating upon the roads and highways of this state
must be in compliance with all applicable rules and regulations
enforced by the West Virginla Department of Highways. If anv
of these Rules and Regulations are in violatien by a highway
transporter, the Department of Highways representative
WOrKINg/in/nid/d221id1d1/¢8pd¢ity conducting vehicle
inspections may deem the driver, vehicle and cargo
out-of-service untll all said violations are corrected and the
driver, vehicle and/or cargo are deemed to be in compliance
prior to permitting the vehicle to continue its journey.

5.3 U.S. EPA Identification Number Reguired. -- A
transporter must not transport hazardous wastes without having
received an Environmental Protection Agency identification
number from the Administrator, if reguired. by the West Virginia
Department of Natural Resources implementing the Hazardous
Waste Management Act/ENd/dY/LRE/ Ui/ BL/ERFIErRiErirdl
Prorecrion/Kgendy.

5.4 U.S. EPA Identification Number Application —
Procedure. -- A transporter whe has not received an
Environmental Protection Agency identification number may
obtain one by applying to the Adninistrator using EPA Form
8700-12. Upon receiving the reguest, the Administratoer will
assign an EPA identification number to the transporter.

Section 6. Discharqges

6.1 Immediate Procedures. -- In the event of a
discharge of hazardous waste during transportation, the highway
transporter must take appropriate immediate action to protect
human health and the environment (e.g., notify local
authorities, dike the discharge area).

6.2 Removal of Waste — Emergencvy Measures. -- If a
discharge of hazardous waste occurs during transportation and
an official (state, local government, or Federal agency) acting
within the scope of hils official responsibilities determines
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EMERGENCY

Department of Highways
Leg. Rule, ZO0-5E
Series VIiI, Sec. 6.2

that immediate removal of the waste 1s necessary to protect
human health or the environment, that official may authorize
the removal of the waste by transporters who do not have EPA
jdentification numbers and without the preparation of a

manifest.
6.3 Reguired Notices. -- A highway transporter who
has discharged hazardous waste must give notice to:
L1y 6.3.1 The West Virginia Department of
Highwavs '
1900 Washington Street, East
Charleston, West Virginia 25305
Telephone: {304) 348-3028;
twenty-four hours a day:
12y 6.3.2 ~ The West Virginia Department of
Natural Resources
Division of Waste Management
1260 Greenbrier Street
LCharleston, West Virginia 25311 -
L31 6.3.3 The National Response Center
1-800-424-8802 or (202) 4£426-2675,
but only if:
6.3.3.f2a) A person is killed:; or,
6.3.3.fbJ A person receives injuries
requiring hospitalization:
oL,
6.3.2.1c¥ Total property damage from
the spill exceeds $50,000;
orl‘
6.3.3./£47% The discharge involves
radiocactive waste and/or
materials; or,
6.3.3.fe) The discharge inveolves
shipment of eticlogic
agents: or,
6.3.3.LF% The situation, in the

judgment of the carrier,
should be reported.
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BEMERGENCY
Department of Highways

Leg. Rule, 2Z0-5E
Series VII, Sec. 6.3.4

(£ 6.3.4  The notice shall contain the
following information:
6.3.4.[a] Name of reporter;
6.3.4.[b7F Name and address of carrier;

6.3.4.fc¥§ Phone number where reporter
¢an be reached;

6.3.4.r4% Date, time and location of
spilil;

6.3.4.fel _ Bxtent of injuries, if any;

6.3.4.[(fF Type and guantity of
hazardous waste involved, 1if
any;

6.3.4.1qgJ Description of incident and

whether a continuing danger
te life exists at the
scane.

6.4 Written Report. -—-

{1y 6.4.1 Within fifteen (15) calendar days
of the date of discovery of the discharge of any gquantity of
hazardous waste, the highway transporter shall file a written
report, as specified in 49 CFR 171.16, as amended, with the
West Virginia Department of Highways, the West Virginia
Department of Natural Resources, and the United States
Department of Transportation.

(2§ §.4.2 The report shall contain the
following information: o ) '

6.4.2.£al All information required by
Section 6.3(d4d):;

6.4.2.(b¥ The location of the’
discharge in relation to
surface water, public water
supplies, groundwater,
wildlife inhabitants, and
agricultural production:
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EMERGENCY

Department of Highwayvs
Leg. Rule, 20-5E
Series VII, Sec. 6.4.2.cC

6.4.2.1ci - The quantity and description
¢f the hazardous waste
renoved and the dispesition
of that material;

6.4.2.f47 The disposition, quantity
and description of the
unremeved hazardous waste;

6.4.2.fe}] A copy of the hazardous
waste manifest shall be
attached tce the report.

6.5 Clean Up. -- A highway transporter shall cvlean
up any hazardous waste discharge that occurs during
transportation or take such action as may be required or
approved by Federal, State or local officials so that the
hazardouns waste discharge no longer presents a hazard to human
health or the environment.

6.6 Obligation. -- Nothing in this section shaill
relieve a highway transporter of the obligation of complying
with applicable Special Regulations contained in Series II,
Chapter 3, Section 1 of the Administrative Regulations of the
Water Resources Board.
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WEST VIRGINIA DEPARTMENT OF HIGHWAYS

1900 Washington Street, East

Charleston, West Virginia WILLIAM S, RITSHIE, JR.
. COMMISSIONER _

ARCH A. MOORE, 4R

GOVERNOR 25305

February 23, 1987

Honorable Ken Hechler

Secretary of State

State Capitol Building
Charleston, West Virginia 25305

Re: Legislative Rules, Series VII
Department of Highways Commissicner
Filing of Agency Approved Rule
Transportation of Hazardous -HWastes
Upon the Roads and Highways

Dear Secretary Hechler:

The following information is presented to inform you of the results of
the associated Public Hearing of February 4, 1987. This public hearing was
conducted by the Department of Highways (attendance 1ist attached) with only
vne set of comments. submitied. A copy of the comments is .attached.

Of the fourteen comments submitied, five comments addressed duplica-
tive regulations with the Department of Natural Resources and five comments
recommended revising the definitions of “authorized", “C.F.R.", "hazardous
wasie", "highway transporter", and "shipper®. The remaining four comments
identified one definition “vehicle inspection" that was considered unnec-
essary, two comments identified provisions that the Department's legal
authority was questioned and one comment addressed an inconsistency with the
Secretary of State's prescribed format.

A1l comments were thoroughly reviewed and found to he of substance;
therefore, each has been addressed in this submission of the subject

fegislative rules.
Sincerely yourz Z
Iﬁ?yz. Ritchie, Jr.‘ﬁ

Commissioner

WSR:Cj
Attachment
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EMERGENCY RULES

Transportation of Hazardous Wastes by Highway Mode,

Public Hearing Moderator

West Virginia Department of Highways

Pept. of Highways:

Mr.
Mr.
Mr.
Mr.

Ron Shipley .

Jeff Herold .

Reilly Sane .

Bob Foster

-

. Mr. Mal Brennan

. - . Mr. James Youngbiood

ATTENDEES

-

. -

-

-

*

. WV Department of Natural Resources

. WV Department of Natural Resources

. WV Department of Natural Resources

. . Union Carbide Corp.




WEST VIRGINIA DEPARTMENT OF HIGHWAYS

1900 Washington Street, East

ARCH A. MOORE, JR Charieston, West Vlrglnla WILLIAM S, RITECHIE, JR.
COvERNOR 25305 - COMMISSIONER

February 20, 1987

Mr., Robert G. Worden, President

West Virginia Manufacturers Associatien
405 Capltol Street, #4414

Charleston, West Virginia 25301

Dear Mr. Worden:

We want te thank you for the comments you submitted
concerning the West Virginia Department of Highways proposed
legislative rules. Your comments were very beneficial and were
reviewed by both the Department of Highways and Ron Shipley,
who is in charge of regulatory affairs for the Department of
Natural Resources. We have adopted many of your comments.

We have enclosed a copy of the legislative rules. We
sincerely hope that we can copntinue to work together in order
to satisfy our goals. Again, we would like to thank you and
the Association.

Very truly yours,

W. S. Ritchie,

Deputy Commissioner

"

JCR:LwW

Enclosure




T

) %%7 W wesT vineivia SO srmesr
28 & MavuracTurers ASSOCIATION

TELEPHONE {304) 342-2123

COMMENTS OF THE WEST VIRGINIA MANUFACTURERS ASSOCTIATION
ON PROPOSED LEGISLATIVE RULES OF.
THE WEST VIRGINIA DEPARTMENT OF EIGHWAYS, SERIES VII,
TRANSPORTATION OF EAZARDOUS WASTES BY HIGEWAY MODE

Prepared By

ENVZRONRENTAL CONTROL COMMITTEZEZ OF TEHE
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COMMENTS OF THE WEST VIRGINIA MANUFACTURERS ASSOCIATION
. ON PROPOSED LEGISLATIVE RULES OF THE
THE DEPARTMENT OF HIGHEWAYS, SERIES VII,
TRANSPORTATION OF HAZARDOUS WASTES BY EIGHWAY MODE

Ih

On December 22, 1986, the West Virginia Department o
Bighways {WVDOH) filed with the LSecretary of BState propcsed

IEGlSlat1VE “rules regarding the YTransportation of Hazardous

Wastes by Highway Mode," Series VII. These rules were proposad

pursuant te the rulemaking authority granted to the WVDOE under

the West Virginia Hazardous Waste Management Act, K. Va. Code

§20-5Z-1 et seq. (1985 Repl. Vol.) ('the State Act"). The notice

of public hearlng and comment per_od on these proposed -rules

requested writien comments in or@e;Y,tP facilitate review. Iin

resvonse +to ‘this request, the West Virginia Manufacturers

Association ("WVMA") files .these comments ‘on the proposed

legislative rules of the WVDOH.

The VWest Virginia Manufacturers Assoclation, comprised

of approximately 215 members, has historicall taken an active
. ¥ _ 7 ¥

and supportive xole in the development of the West Virginia

hazardoué waste management program. In addition tq-supporting
the passage of the State Hazardous Wésté Management A&t, the WVMA
haS'filed,numerous and extensive commenté ogifegulations proposed
by the seven agencies Wwith rulemaking power under the State law.
The goal _of,;our organlz;t;on in participating 1in these

‘legislative  and rulemaking activities is to assure that West

Vlrglnla adonts a ratlonal and responszble State bazardous waste

e = Tt

program. We have commented repeatedly that we belﬂeve the State

program snould,m;rror,awhenever;p0551ble, the ?eaeral program for

the management of  Thazardous wastes under the  Resource

. - o - - T L
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B e S T N . [
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Conservation and Recovery Act, as amended, 42 U.S.C.5. §6801 et o
seq. {1982 & 1%86 Cum. Supp.; and regulétions promulgated
thersunder by the U.S. Environmental Protection Agency. It is

our belief +that the competitive position of industry in West

Virginia will-be-enhanced.tosthe=-extent=thatsthe reguirements of
State environmental regulations -closelvs follow the federal
regquirfdments and that provisions more stringent than the federal

reguirements should not be adopted unless special circumstances .- .

iy

exist in this State which regquire some additional level o

protecticn. - 4

With respect to the regulations proposed by the WVDOH,
we offer the follcowing comments:

1. General ;77Thq_proposed-rul§s purport tO'reéulate personé
other than transporters, e.g., all persons offering wasteé for
transport. Previously, the WVDOH rules applied only fo'persons
transporting hazardous waste. The authority of the Commissicner
of Eighwavs under the State Act is limited to the promulgaticn of
rules and regulations "... governing the transpvortation of . =~ .7

hazardous wastes by vehicles upon roads and highwavs of this

State.” W. Va. Code §20-5E-7{a). (1985 Rebl. Vol.). It is the

Director of the Department of Natural Rescurces (DNR) who is
given authority over hazardous waste activities 'prior to

transportation and, in particular, is ‘directed to promulgate

regulations regarding the use of a manifest sjétem:and standards

for generators. See W. Va. Code'§20-5E-6(a}{3)._v(1985'Rep1.

Vol.).. The DNR .Director has responded to this mandate by i

§ e = e oL . N . - A ) . _
T S T e S T ______d




promulgating a full set of regulations governing all activities
associated with the management ¢f hazardous wastes prior to its
transportation off-site. See Legislative Rules, West Virginia
Department of Natural ReSOurces, Series 35,. .In particular, under . -
~the regulaticns applicable to generators of hazardous waste, the
DNR has adopted manifest reguirements (Sec, €.2), pre-transport

requirements (Sec., 6.3) &and recordkeeping requirements . {Sec.

6.4).

Thus, under. the State Act, Jurisdiction to regulate

activitiés “prior=sto ~transportation ..lies ..exclusivelv.with DKR

Director. Perhaps of equal significance 1is the fact that the
State Ac¢t, in delegating rulemaking autherity te the Commissioner —
of Eichways, specifies that any rules promulgated must aveid
"duplication +to the,magimum,extent;practicable‘With'fﬁieé:and
regulations reguired tq be promulgated pursuant to this article

by the [DNR] Director ...." W. Va. Code‘§20—53—7fa). (1985 Repl.

vol.). Clearly, by attempting to regulate the activities of
hazardous waste generators pricr to transpertaticn of the waste,
the WVYDOE has usurped DNR jurisdiction under. the State Act. In
addition, by regulating these activities, the proposed rules
duplicate DNR regulations. The puroose of the prohibition in the
State law is ckvious, With seven agsncies involved in rulemaking

‘associated with one law, there .was a seriocus concern that -

T¥er~regulation®andzduplicative=requirenents woulld resilti =This=

. . ‘ . e e e Ty - —~ - P -
i1s preciselv-the_.resuit®*that wounld ccecur if"the rules proposed®by
W—-—-'—- ~— y . - A 4

the WVDOE were_to.bexadopted”
R == = = e e - = N
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2, Sec. 2.01(2) - The new definition for "authorizedlais more

of a regulation than_a,definition.(tln addi'ion, tnls aefﬂnltlon_

'"shouldfrecognizefthé\authofdtvlof the Wesg Vizr ginia DNR with

recard to ident lcat¢on numb eys.'ﬁI He‘te =i{g =t =be—rega d A
;n ;heaaegulatlons Fersuggesc ngf'beEré—i“édﬁ&oﬁread%éé

e e e A ——

.z:ollows T

. "Authorizesd" - any transporter and/or
transport vehicle that has received an EPA
identification number  through  the West

Virginia Deparitment of Natural Reasources or
he U.8. Environmental Protection Adency.

3. Sec. 7.01(3) = The definition for "G.F.R." suggests that SR

-

the entire Code of Fedsral Regulaticons B is incorporatad by

reference in these ragulaticns. We suggest the following. .....—- ---

revisicn to this definiticon:

"C.F.R."™ ~ the Code of Federal Regulation
porticns of which are incorporated into these
‘rules by referance. -

R: Sec. 2.01(4}, 2. 01(5}, 2.01(14) - Each of_ these terms‘for

which definitions are to be added are aTreaqy defined in the DNR

..!-.J

o

hazardotis waste regulations. The proposed regulations are
i Al

-

unnecessary and dJduplicative and violate +he spirit and the

etter of the West Virginia Eazardous Waste Nanagemenb Act.,Our N

concerns about unneéessarv duplication were revi ousTV dlscussea o
je

e .
2

.in pa rac&apn l of tnese commenus.' We propose at tne def:.n1 cion - e oo

-_.;_,.,—v-'.i‘ -

for "gene:a;or" be deleted . enti rely, 1pas*nuc“:. as uhe WVDOH has 10 -

.

j di tion over hazaréous waste .gen efators, :-or tqe reasons ;;'f
- =t

p*EV1OLs7y dlscussec.;””lf,ithe ‘other cef1n1510ps .are to be




retained, they should be made identical with the Department of -
Natural Resources definitions. S mmmm m e
5. - B8ec. 2.01(6) - The definition of "hazardcus waste” 1is

_inapprepriate ~in these regulations. ' Under the State Act, the-

péraqraph.A;;;:f"above;sf consi stent ‘ with_r:ﬁﬁé “delineation of [

-

Department of . Natural Rescurces has exclusive authority to

desi ate by regulation what constitutes g hazardous waste under

“he definition contained in the statutes. See ¥W. Va, Code :
§20-5E-6(2) (2). (1985 Repl. Vol). The statutory delinition in

the proposed rules mav not be substituted for the regulatory )

definition adopted by the DNR.

6. Sec.. 2.01(9) - The proposed definition for "~ "highway
transporter™  is -not 'c0351sgent “with ' thé TDNR “definition Tof T T TIT
transpeorter" which refers to the movement of wastes ° FT"S”te

Because the . scecpe of the WVDOH reguletions .is limited by statute

to the transp rtaticn of hezardous wastes by highwav, the term

[Fals

“hlgnway transporter” should define =z ¢lass of persons who fall . e

wit hln the DNR définiticn of "transporter.” For these reasons,

we urge that the definition be revised to read as follows:
vy
"Highway <transporter" - a2 perscen engagad ,
the off-site +transportation ~of hazardous
wastes by highway. :

7. Sec. 2.0%(11) - The proposed aefi;itiohlfor_"shipper“, if

afop ted Would lnclude any person prepaVlnc ‘or off ering hazardous - . . _-. -

-~ .

wastes  Lor o;f site management., 2As discussed in our comments in

- - :

(51}




respongibilities under the State Act, the DNR regulations alrsady

cover the activities of "preparing" and Moffering" wastes for

fme —ie

transportaticn under the generator standards., While the WVDOE

,may have jurisdiction over ~the agtivities of "shippers™ under
"of State law, the WVDOE is . without Ilegal

sther  provisions
authority to regulate these activities under the Stzte Act and,

L

for that reascon, this definition and all reference o

ghow

=
[a ]

be celeted from the Series VII regulaztlions.

g. Sec. 2.01(13) - The term "transporter" is already defined in

the DNR regulations and should not be repeated here unless the
definition provided is identical to that contzined in the DNR
regulations.

inspection™ appears unnecessary as +the phrase is not used

anywhere in the regulztions. For this reason, we recommend its

deletior from the final version of these rules.

ad I

10. Sec. . 3.01 - This vprovision ©places. requirements upon

w . T = = N S P . = ~E .
shippers and persons who offer hazardous 'waste  for off=site

tfeatment storags or disposal. As discussed in paragraph I,

above, the WVDOH 1is without legal authority to regulate these
activities. -Therefore, this subsection 3.01(1) should be delated

-_;from_the’reguiatéons,rfWe also by way of informationiﬁhat.the

durreﬁt CME contrel number for +the EPA form 8700-2ZR is

1

— ——— . —————— e

2050-0039, rather than 2000-0404. . - . i e n




11. Sec. 3.03 - MNew language is prorcsed to be added to this

section which purports to regulate .géneraio¥rs of more than 100,
7 but less-than 1,000 kilograms of hazardous-waste in a calendar
""month. . See 40 C.F.R. §262.20(e) (1988)  (corresponding EPA .

regulation for generators). As discussed in paragraph 1, zbove,

(KD
I

vities o©

e

the WVDCH has no legal authority to regulate the act

these _generxdtors. As a practical matter, the DNR has alread

o

proposed +to include the appropriate lancuage for c¢enerators in
Sectiof 10.I.1 of its_hazardous waste regulations. . See, Proposed

Legislative Rules, West Virginiz Department of Natural Rescurcses,

Series 23 (£iled with the Secretarv of State on January 7, 1987).

rl

We do belileve, however, that i1t would be =pproprizte for the

WVDOHE to é&opﬁ regulations corresponding to 40 C.F.R, §263.20{h}

et ———————— i T e—— - -

—

.~ - .. and- thereby regulaze the activities of transporters transporting
hazardous waste Zfrom éméll guantity generators, -rather than
attempting to regulate the zectivities «f. the - generators
%hemselves. Thersfore, we recommend that Section 3.03 be revised

o read as follows:

3.3 - Transporting wastes from’  small
quanitity gsneraztors. ‘

. 7 o
3.3.1 - A transporter transportind hazardous
waste from & generator who ¢generates greater
than 100 kilograms, but less than 1,000 kilo-

. grams of hazardous waste in a calendar month, - .
nesd net complv with the reguirements of :
these regqulations provided that:

T¥73.3.1l.a - " The waste is being
transported pursuant ftc a reclamation
agreement as provided for in Section 10 L L

. 0of the hazardous waste regulations of ‘

. —the Department of Naturzl Resources

(Series 35): ) - : _‘L, R

i et T T e e A, o r— . o




3.3.1.p - =~ The  highwav transporter
records, on 2_log or shipping paperx, the

foillowing Information for each shipment:

3.3.1.p.1 - The name,- address and
US EPR identification number of the
genarator ¢ the wastey

3.3.1.b.ii = The quazntify of waste
accepted;

3.3.1.p.14i1 - a1l DOT-reguired
shipping information;:

3.32,1.b.iv - The date the waste is
ccepted; and,

3.3.1.c - The hicghwav %transporter
; carries this racord When
transportin waste . to the

reclamation facilitv; and,

3.3.1.4d - - The highway <ransporter
retains these reccrds for a period
of at least +three vyears -after

. termination or explraticon of fthe

agresement. ) - c

Sec. 5.01 - This provision purports to regulate "shippers"
.as well as "transporters." For reasons previcusly stated, the

WVDQE has no legal authoriity over such activities under the State

13. BSec. 5.02 -~ This provision seeks to force compliance with
. 4 -

all DOH regulations. While the WVDCH may have authority under
‘other laws to enforce other regulations, their authority under
the State Hazardous Waste Management Act is not so bread. These

regulations may address only the .enforcement of regulations

promulgated und er the State Act. Furthermore, any c¢ease and

desist order iIssued by the Commissioner under these requlations

must conform to the authority granted in W. Va. Code §20-52-14.




. The proposed provisicn would be broader than the authority that

has been._dé&legated under the State law.

14, Format - We note that the numbering system in these proposed
rules deoces not conform with the regulations of the Secretary of
State with regard to administrative rules. See Sacticn 8, Series

€, Legislative Rules of the Secretary of Stats.

CONCLUSTION
The West Virginia Manufactursrs Association appreciates
the oppeortunity to £file comments on these propesed regulations.
We ask t£hzat these comments be given due and deliberate

consideration in the £inalization of these proposed rules.

WEST VIRGINIA MANU?ACTURERS ASSOCIATION

By Ccounsel
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M. Ann Bradlev

RCBINSCN & McELWEE
Post QCffice Box 1791 .
Charleston, Weést Virginia 25326

{(304) 344-35800 B ' : .




