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NOTICE

Legislative Rule:"Exemptions From Certificate of Need Review"

Please be advised that at its August 31, 1987, meeting, the board of
direetors of the West Virginia Health Care Cost Review Authority approved the
above designated legislative rule as a proposed rule and directed it to be filed
with the Legislative Rule-Making Review Committee and the Office of the
Secretary of State.

The above titled legislative rule is hereby submitted to the Legislative

Rule-Making Review Committee.

Wl 9 b,
WALTER J. DALE
Chairman

Entered




Arch A. Moors, Jr. STATE OF EST VIRGINIA Waiter J, Dale
Governor HEALTH CARE COST REVIEW AUTHORITY Chairman

Board Members
Larry C. Fizer
Don M. Reesling

July 7, 1987

CERTIFIED MAIL

Dr. Otis R. Bowen

Searetary

United States Department of
Health and Human Services

200 Independence Avenue, S.W.

Washington, D.C. 20201

Dear Dr. Bowen:

Re: West Virginia Legislative Rule: Exemptions
From Certificate of Need Review

Pursuant o West Virginia Code, § 16-2D-8(b)(3), we are required to send to
you any proposed regulations for the West Virginia Certificate of Need Program.
Eneclosed herewith, please find a copy of the above noted rules which we are
distributing for public comment.

We have a public hearing scheduled for August 10, 1987, on these
legislative rules and comments may be given to us in either oral form at the
public hearing or by mailing copies of written comments to us by the date of the
hearing.

We invite you and your agency to make such comments on these rules as
you believe appropriate.

Sincerely,
WALTER J. DALE
Chairman

WJID/JHK/jmh

Enclosure

100 Dee Drive Charleston, West Virginia 256311 Telsphons: (304) 343-3701
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FISCAL NOTE FOR PRCPOSED RWLES [ ED
, CEALSEP -3 PN i A
fule Title: Exemmtions From Certificate of Need Revisw
. S SEeRL LA v ik
ype of Rule: X Legislative _nuerpre**ﬁé Procedural
Eealth Care Cost
Agency Review Autheority Address Suite 201, 100 Dee Drive,
Charleston, TV 25311
ANNUAL PISCAL YEAR
1. EZffect ¢f Troposed Rule| Incraszse Decreasa| Current Next Thereafter
|
Estimated Total Cost $ _o- $ $ _0- $ s

Perscnal Services

Carrent E{pense

Repairs and 2l=eraticns f

- A B '

Touloment :
Crther
2. . Explanation of apove estimates:

In the absence of this rule, the agency WDle continue with its former
procedures of subjecting projects covered bv the rule to certificate of neec
review. The procedures set forth by the rule mey eventually decrease the
overall workload of the agency; but, that decrease camot be projected at.
this time.

2. Objectives of these rules:

To implement certain amendments to Chapter 16, Article 2D, made by the
1987 Legislature. Specificaily, Enrolled CQWMltLEG Substitute for House Bill
0342 amended section & of the Certificate of Need Act by adding to it fowr (&)
new subsections. Those naw subsections authorized the agency to establish
three (3). new exerptions from certificate of need review for certain types of
projects and for the partizl or total review of certain cother twvpes of projects.

The four (4) new subsections are not operative wmtil these rules are prowulgated.

ﬁ'l'




4. ExXplanaction of OQvarall Econamic Inpact of Proposed Rule,

A. Econanic Impact on State Government.

The rule may eventually decrease the overall worklcad of the agency
by replacing the current full review procedures with a more!expedlted.
notice system for certain types of projects. The decrease in workload
may lead to a decrease In costs to the agency.

3. Economic Impact on Political Subdivisicns; Specific Industries;
Specific groups of citizens.
Hezlth care facilities which would be subject to a full certificate

of need review for certain projects in the gbsenceTgf_thig rule will save
funds by not having to go through those reviews. 'ine notice DIOCeSs
eleoyeg by the rule should be less expensive anG more gwift than 2 comlete

reviaw, :

C. Econamic Inpact on Citizens/Public at Large.
Tt is hoped that the health care facilities will.pass along to thelr
patients the savings projected in 4.B. above. _

Dace: Septarber 3, 1987

Signature of Acency Head or Authorized Represenzative
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WEST VIRGINIA LEGISLATIVE RULE -
HEALTH CARE COST REVIEW AUTHORITY AL L

CHAPTER 16-2D

SERIES XI

EXEMPTIONS FROM CERTIFICATE OF NEED REVIEW

Seetion 1.

1.1.

General

Scope - This legislative rule establishes the standards for the

exemptions from certificate of need review provided for by the 1987

amendments to the Certificate of Need Act, West Virginia Code, § 16-2D-1 et

seq. Pursuant to West Virginia Code, § 16-29B-11, the Health Care Cost Review

Authority is designated to be the state agency charged with administering the

certificate of need program.

1.2,

§ 16—29B-11-

1.3.

1.4,

Authority - West Virginia Code, § 16-2D-8, § 16-2D-4(f)-(i), and

Filing Date - September , 1987.

Effective Date - .




HCCRA o
Leg. Rule, 16-2D
Series XI, Sec., 2

Seetion 2. Introduction

This legislative rule implements certain of the provisions of Enrolled
Committee Substitute For House Bill 2342 which was signed by the Governor.
That bill amended West Virginia Code, § 16-2D-4, by adding to it four (4) new
subsections. Those new subsections suthorize the state agency to promulgate
rules to exempt from certificate of need review certain activities of health care

facilities.

Section 3. Replacement Major Medieal Equipment

3.1. Any legal entity which wishes to acquire, either by purchase,
legse, or other comparable arrangement, major medical equipment which merely
replaces medical equipment already owned by the entity and which has become
outdated, worn-out, o> ohsolete may do so without undergoing certificate of need
review but must first notify the state ageney of its intention to do so and obtain
an exemétion from review. This exemption is not available to any entity which
previously utilized mobile equipment and who now wishes to replace the mobile
equipment with non-mobile equipment. In order to qualify for this exemption,
the old equipment must have been defined as major medical equipment when it
wag initially obtained by the applicanrt and the applieant must have obtained

either certificate of need spproval or an exemption for its sequisition. In
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addition, in order for the exemption to be obtained, the applicant must divest

itself of the old equipment and not utilize it in the future.

3.2, The verified notice shall identify the legal entity involved, the
location or loecations of the present medical equipment, the location or locations
where the new major medical equipment will be placed, the cost inecluding
installation of the eguipment, the fair market value of the new equipment, the
cost of any renovations needed for the installation of the new equipment, a
desecription of the functions and uses of the old and of the new equipment, and
utilization rates for the old equipment for the immediate past three (3) calendar

years.

3.3, Upon receipt of the notice, the state ageney shall within fifteen
(15) days determine whether the new equipment aequisition is eligible for the
exemption. In the event the state agency needs more information to make its
determination, it shall request that information in writing. Sueh request shall
terminate the applicable fifteen (15) day review period and a new fifteen (15)
day review p’é’:",i:d shall begin upon receipt by the state agency of the requested

information. Submission of incomplete or inasdequate additional information

shall not cause the new fifteen (15) day review period to begin.

3.4, Upon determining that the major mediecal equipment that is

proposed to be acquired will merely replace equipment which is already owned by
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the entity and which has become outdated, worn-cut, or obsolete, the state

agenecy shall grant the entity an exemption from certificate of need review.

3.8, The state agency's ruling upon the applieability of the exemption
shall be in writing and shall be a fina! deecision for purposes of West Virginia
Code, § 16-2D-7(r) and § 16-2D-10. The legal entity wishing to acquire the new

major medical equipment may not do so until the entry of a final deeision.

Seection 4. Capital Expenditures Not For Health Services.

4.1. Any legal entity otherwise subject to the certificate of need
program may obtain an exemption for capital expenditures in excesg of the
expenditure minimum for the purpose of making emergency repairs to the

entity's physical facility or equipment.

4.2. An "emergeney repair’ refers to 2 sudden and unforeseen
breakdown or failure in the physical plant or equipment of 2 health care
provider. The breakdown or failure must result in an imminent threat to the
safety and well-being of the entity's patients or result in the inability of the
entity to render health care services to its patients. Examples of such failures
or breakdowns include the coliapse of & wall of a building' or the failure of a
faeility's boiler if that boiler is the primary source of heat or electrieity for the

faeility.
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4.3. The exemption may be obtained by the filing of a verified notice.
The verified notice shall identify the legal entity involved, the amount of the
capital expenditure involved, a description of the breakdown or failure involved,

and a description of why that breakdown or failure constitutes an emergency as

required by subsection 4.2.

4.4, Upon receipt of the verified notice, the state ageney shall
determine whether the proposal I3 eligible for the exemption. This
determination shall be made as soon as possible and is not to exceed three (3)
working days. In the event that additional or more complete information is
needed, the state agency may first request and receive that information before a
decision is made.

.::v
4,

5. The state ageney's ruling upon the applicability of the exemption

-~ shall be in writing and shall be a final decision for purposes of West Virginia

Ccde, § 16-2D-7(r) and § 16-2D-10. The legal entity wishing to make the capital

expenditure may not do so until after the entry of a final decision.

Section 5. Shared Services.

5.1. Any acute care facility otherwise subject to the certificate of
need review program may obtain an exemption from certificate of need review

for shared services between two or more scute care facilities. The shared
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services must be those provided by major medical equipment and which through
new or existing technology can reascnably be made mobile. Examples of such
"shared services" are mobile computerized tomography (CT) scanners, magnetie
resonance imaging (MRI) devices, and extra-corporeal lithotripters. Other
technologies which are similar in mobility may be included in this exemption. In
order to qualify as a "shared service," the equipment must be on site at each
geute care facility at least four {4} days out of each month unless good cause is

established by the aecute care facilities for waiving or meodifying this

requirement.

5.2. In order to obtain the exemption, the acute care facilities must
file g verified notice with the state agency. The verified notice shall identify
the hospitals and all other entities invoived in the proposal, identify the
equipment to be acqguired and the services to be provided, the fair market value
of the _L',éfc;illipment to be provided, the capital expenditures to be made by each
hosmtal‘j each hospital's annual operating expenses for the each of the first three
(3) years of operation of the shared services, and the proposed sehedule for the

equipment's use at each hospital,
5.3, This exemption is not available if any non-acute care faecility or

entity will utilize the major medical equipment for the provision of health

services to that facility's or entity's patients. However, the equipment may be
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owned by a non-acute care facility or entity which in turn contraects, leases, or

rents it exciuéiveiy for uge by acute care faeilities.

5.4. Upon receipt of the verified notice, the state agency shall within
fifteen (15) days determine whether the proposal is eligible for the exemption.
In the event the state agency needs more informeation to make its determingtion,
it shall request that information in writing. Such request shall terminate the
applieable fifteen (15} day review period and a new fifteen (15) day review period
shall begin upon receipt by the state agency of the requested information.
Submission of incomplete or inadequate additional information shall not cause

the new fifteen (15) day review period to begin.

5.9. Upon determining that the equipment to be acquired to provide
the shared services meets the conditions stated above in subsection 5.1. and in
5.3., the state ageney shall grant the entities involved an exemption from

certificate of need review.

5.8. The state ageney's ruling upon the applicability of the exemp:t—m:n
shall be in writing and shall be a final decision for purposes of West Virginia
Code, § 16-2D-7(r} and § 16-2D-10. The meajor medical equipment affected by
this exemption shall not be acquired or contracted for until after the entry of a

final decision.
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Section 6. QOther Claims Of Exemption.

8.1. Any health care facility which is otherwise subject to the
certificate of need program that intends to enter into a capital expenditure in an
amount less than the expenditure minimum but not by more than $100,000.00
shall file a verified notice in the form prescribed by subsection 6.3 of this rule
with the state agency. For example, if the expenditure minimum Iis
$1,000,000.00 and the faecility intends to make a capital expenditure of
$900,000.00, then a notice is required. But, if the intended capital expenditure is
$899,999.00, then a notice Is not required. Of course, as the expenditure

minimum changes, this requirement will change with it.

6.2. If any health care facility proposes to add health services to
those offered by the health care facility and if such services were not offered on
a regular basis by or on behalf of that facility within the twelve-month period
prior to the time such services would now be offered, then that proposal may be
exempt from certificate of need review if it meets both of the requirements
stated below in this subsection. Otherwise, the proposal is subjeet to certificate

of need review.
6.2,1. If the proposed addition to health services meets the
requirements of subsection 4.3. of the Legislative Rule for the Certificate of

Need Program, Series 7, Title 65 {(1983); and

Page 8




HCCRA _
Leg. Rule, 16-2D
Series XI, Sec. 6

6.2.2. 1If a health care facility propeoses to develop or to aequire a new
physical location separate and apart from ifs existing physicsal site upon which
the additional health service will be offered or provided, the proposal may be
exempt from certificate of need review unless the state agency determines that
subsection 6.3. of this legislative rule bars such an exemption. If no new physieal
site is involved in the proposal, then this subsection 6.2.2. is not applicable to the
proposal and only subsectfion 6.2.1, shall be considered. In the event that it is
determined that the proposal actually constitutes the development of an
ambulatory health care facility as defined at section 2(b) of the Act, then the
proposal shall be subject to certificate of need review under section 3(g) of the
Act as being for the -construetion, development, aequisition, or other

establishment of g new health care facility.

6.3. In the case of either subseetion 8.1. or 6.2., the verified notice
shall identify the health care faecility involved, shall deseribe the proposal, shall
state the amount of ecapital expenditure involved ineluding all acquisition or
lease costs, renovation costs, and installation costs, and shall state the znnual

operating expenses for each of the first three (3) years of operation.

6.4. In those instances where the health care ?facility wishes to
institute a new health service, the verified notice shall also identify all of the
existing health care facilities in the geographiec area which are similar to the

applicant or to the proposed faeility and shall explain why those health care
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faecilities which provide the same or similar services to those proposed by the
claimant would not be in competition with those proposed by the claimant. The
applicant must alse provide the state agency with projections for its first three
{3) years of operations of each county in or out of the state from whieh it

expects the proposal to generate at least 10% of its patients or 10% of its gross

revenues.

6.5. If the state sagency determines based upon economie and
geographic factors within the geographie area of the proposed health serviece
that such proposed additional health serviee will be offered in competition with
other health care facilities providing the same or similar services, then the
exemption shall be denied and the health care faeility shall file the appropriate
application for certificate of need approval. This determination shall be made
within ten (10) days of the receipt by the state agency of the verified notice. In
making this determination, the state agency may obtain additional information
from the claimant, other health care facilities, and its own files. The decision
on the applicability of the exemption shall identify all of the information
obtained by the state ageney and the claimant shall be informed of the

information obtained and the sources thereof.
6.6. In determining whether or not economic and geographie factors
within the geographic area of the propcsed health service would result in the

proposed health service being offered in competition with other health care
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facilities providing the same or similar services, the following criteria shall be

used.

6.6.1. In determining what the "geographic area" is of the proposed
health service, reference shsll first be made to the service area desecribed for
that heaith service by the state health plan. If ‘;he state health plan designates g
"service area" for that service, then that service ares shall form the basis of the
geographic area of the proposed hesalth service. To that service area shall be
added each county -- in or out of the state -- from which the applicant projects

obtaining at least 10% of its clients or 10% of its gross revenue.

6.6.2. Any health cere facility that provides the same or similar
services to that proposed to be offered by the applicant that is located in the
geographic area determined under subsection 6.6.1. shall be determined to be in
competition with the proposal. In addition, if a health care faeility that is not
located in the geographic area determined pursuant to subsection 6.58.1. for the
proposal but that does itself derive 10% of its patients or 10% of its gross
revenue from within that same geographic area shall be determined to be in

competition with the proposal,
6.7. For those instances other than those proposals which are denied
pursuant to subsection 6.5., the state ageney shall within ten (10) days of its

receipt of the verified notice make one of the following responses:
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6.7.1. Accept the elaim of exemption;

6.7.2. Require the health care faecility to furnish the state agency with
additional information in which event a new ten (10) day review period shall

begin upon receipt of the additional information;
6.7.3. Reject the claim of exemption; or

6.7.4. Determine that a certificate of need application is necessary for
the proposal in order to determine if the claim of exemption may be upheld. The
application required by this section shall be an expedited application and the

review period for it shall be the same as for any other expedited application.

6.8. For an application arising under subsection 6.1,, the state agency
shall determine the proposed capital expenditure to be exempt from review if
the entire expenditure is found to be less than the then applicable expenditure

minimum.

6.9, The state agency's ruling upon the applicability of the exemption
shall be in writing and shall be a final decision for purposes of West Virginia
Code, § 16-2D-7(r) and § 16-2D-10. The health care facility wishing to make the
capital expenditure or to add the health service shall not do so until the proposal

is determined to be exempt.
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Section 7. Requests For Hearings And Reconsideration Hearings.
7.1. In the event that an affeected person requests a hearing or a

reconsideration hearing on any exemption provided for by this rule, the
exemption review period shall be terminated. A hearing shall then be held within
thirty (30} days of the request for a hearing unless the state agency sets a later

date upon a showing of good cause therefor.

7.2, The state agency may conduet a prehearing conference in
accordance with Rule 16 of the West Virginia Rules of Civil Procedure. The
parties may engage in discovery as provided by the West Virginia Rules of Civil
Procedure if an order is first obtained from the state agency or a hearing

examiner appointed by it.

7.3. At the coneclusion of the hearing, the parties may submit
proposed findings of faet, conelusions of law, and legal briefs. The state agenecy
shall then have twenty (20) days from the receipt of those items or the closure of

the record if those items are not tendered to make its determination in writing.

T4 Upon receipt of any verified elaim for an exemption other than
one under section 4 of this rule, the state agency shall cause a notice to the
public to be issued of that claim. The notice shall identify the applicant and

shall deseribe the proposal. The notice shall be published as part of the state
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agency's legal advertisement in the Saturday Charleston newspapers and shall be

included in the state ageney's weekly newsletter and in the publication in the

State Register.

7.5. Notice of a section 4 verified claim shall be in such form and
manper as the state agency ean reasonably provide and may inelude a post-

decision notice as described in subseetion 7.4. of this rule.

Section 8. Definitions

As used in this Legislative Rule, all terms that are defined in the Aet at
section 2 thereof have those same mesanings whieh are in some cases further
clarified herein. All terms not defined in the Act have the following meanings

unless the context expressly requires otherwise.

8.1. "Act" means the Certificate of Need Act, West Virginia Code,

§ 16-2D-1 et seq.

8.2. "Capital expenditure™ has the meaning ascribed to it by section
2(f) of the Act. In particular, the state agency calls attention to fact that the
term "eapital expenditure" includes expenditures for studies, surveys, designs,
plans, working drawings, specifications, and other activities, including staff

effort and consulting and other services, essential to the propesal. Also, as
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section 2(f) of the Aect.notes, a series of expenditures, each less than the
axpenditure minimum, rrié.y be taken together If the state agency determines the
expenditures should be combined as provided for by the Aet.

!

8.3 "Merely replaces":;{s{ﬁs‘ed in seetion 3 of this rule means that the
new major medieal equipmentrgdés not differ in esgential purpose or function
from the equipment that is being replaced. Examples of a "mere replacement"” is
a second generation CT scanner by a fourth generation CT scanner. However,
replacement of a CT scanner with a CT scanner that also provides radiation
therapy is not 2 "mere replacement.," Also, replacement of a CT scanner with a

magnetic resonance imaging device is not 2 mere replacement since the essentisl

purpose and function of the two types of imaging devices are dissimilar,

8.4. The term '"not offered on a regulsr basis" mesans that the
applicant has not held itself out to the public as offering the health service in
igsue or has not actually provided the service to any patient during the requisite
twelve (12) months. It does not mean merely maintaining the capability of

providing the heszlth service.

8.5. "Obsolete™ means no longer used or useful because of outmoded
design or construetion. This term is subjective and varies from user to user.
What is obsolete to one facility may be quite useful to another facility because

of varying needs between faecilities. Hence, in determining whether or not an
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item of major medical equipment is "obéolete," the needs of the possesser of the

equipment must be taken into account,

3.8, "Outdated" means that the major medieal equipment has become

obsolete and has been replaced in common usage by other equipment.

8.7. "State sagency" means the West Virginia Health Care Cost
Review Authority which is designated to administer the certificate of need

program by West Virginia Code, § 16-29B-11,

8.8 "Verified notice" means a notice containing the facts required by
the varicus subsections of these rules and which has attached to it a statement
made under cath before a notary publiec or other official entitled to administer
oaths by the chief executive officer of the entity applying for the exemption
that the faets and eircumstances set forth in the notice are true or are believed

to be true by the chief executive officer.
8.9. "Worn-out" means that the maintenance and repair costs

together with lost revenue resulting from excessive downtime exceeds the annual

depreciation expense of the major medical equipment.
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. Le]
Seetion 9. Severability

If any provision of these rules or the application thereof to any person or
circumstance shall be held invelid, such invalidity shall not affect the provisions
or the applications of these rules which ¢an be given effect without the involved
provisions or application and to this end the provisions of these rules are .

declared to be severable.
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Acch A. Moore, Jr. STATE OF WEST VIRGINIA Waiter J. Date

Govemer HEALTH CARE COST REVIEW AUTHORITY | Sraimer
E::rylcé:?\:rrs
Don M. Keesling

MEMORANDUM

DATE: September 3, 1987
TO: Secretary of State's Office
FROM: Walter J. Dale, Chairman

RE: - Responses To Publie Comments Regarding Proposed Legislative
Rule: "Exemptions From Certificate Of Need Review"
and Explanation of Amendments.

At its August 31, 1987, meeting, the board of directors of the West Virginia
Health Care Cost Review Authority approved this proposed rule for final
adoption. In accordance with the Administrative Procedure Act, West Virginia
Code, §29A-1-1 et sed., the Authority convened a public hearing on this
proposed rule on August 10, 1987. A copy of the transeript of that hearing and
of the written comments concerning the proposed rule are enclosed herewith.
This memorandum sets forth the reasons for the changes that were made to.the
original draft of the proposed rule and also responds to the comments received
on the proposed rule. With the exception of one spegker at the publie hearing,
the oral comments made were slso presented in more detailed written form.
Hence, the written comments will be addressed in lieu of addressing the
duplicative oral comments as well. Finally, two hospitals submitted written
comments by mail which were received on August 11, 1987, after the formal cut-
off date of August 10, 1987, for the receipt of writien comments. However, the
Authority has elected to consider those comments and they are addressed below.

(A) HCA - Raleigh General Hospital — by Kenneth M. Hoit.

(1) Initially Mr. Holt comments that the rules are vague due to the lack
of specifie criteria for determining when an exemption is applicable. The
Authority disagrees that the proposed rule lacked criteria for decision-making.
However, in order to make even clearer the basis for allowing an exemption, the
Authority has reworded the statements of the conditions for each exemption and
in several instances has repeated the criteria later in a given section.

(2) Mr. Holt also ecomments that the provisions of section 4 as originally
written should not arbitrarily limit the exemption to $2,000,000.00 and should
not diseriminate against hospitals by denying the exemption where the expenses
related to the capital expenditure would be ineluded in the hospital's rate base.

100 Dee Drive Charleston, Wast Virginia 25311 Telaphone: (304} 343-3701
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The Authority dissgrees that the former provision of section 4 was either
arbitrary or diseriminatory in an unlawful fashion. However, the various
comments received on section 4 convinced the board that the section would
prove problematie in application especially with regard to accounting
difficulties. Hence, the beard has elected to narrow the scope of the section 4
exemption to emergeney situations requiring a capital expenditure in excess of
the expenditure minimum to keep the health care faecility operational. This will
allow the Authority to respond quickly to emergency situations. However, no
other eapital expenditures in excess of the expenditure minimum are exempted.

(3) Mr. Holt complains that section 5 would prevent two hospitals from
obtaining an exemption for certain shared services if they formed a joint venture
or company which would actually own the major medical equipment involved.
Because of this complaint and because of the other comments received on this
point, the Authority has amended section 5 to eliminate the complained of
limitation. Thus, it no longer matters who actually owns the equipment so long
as only hospitals utilize the equipment for the provision of services to patients.

(4) Finally, Mr. Holt comments that section 8 would subjeet any and all
capital expenditures by any health care facility to potential review. The
Authority acknowledges that the scope of section 6 was that broad. It is the
opinion of the Authority that seetion 4(i) of the Act is written that broadly.
However, the Authority has elected to exercise its diseretion and te substantially
narrow the scope of this requirement. As rewritten, section 6 will serve as a
check on those capital expenditures which are close to the expenditure minimum
but whieh the faecility contends remain less than that minimum. Thus, the
Authority will be able to scerutinize borderline cases and ensure that only those
caepital expenditures that are truly less than the expenditure minimum are
exempt.

(B) West Virginia University Hospitals, Ine. (WVUH)

(1) WVUH initially complains that section 4 is arbitrary and that there is
no basis for putting a ceiling on capital expenditures that do not relate to health
services. WVUH also complains of the requirement that the expenditure not be
reflected in the hospitals rate base. This comment was addressed above.

(2) WVUH requests additional elarification of the criteria for the
exemption relating to replacement of certain major medical equipment.
Clarification has been supplied by the addition of definitions of certain key
terms as well as the addition of specific criteria for the review of this type of
exemption request. The addition of requirements relating to the length of prior
use of the equipment and requiring that the old equipment have itself been major
medical equipment for which either approval or an exemption was cbtained will
avoid situations where a facility could manipulate the exemption beyond its
original purpose.
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(3) WVUH also complains of section 5's limitation of the exemption to
only hospital participants. This limitation has been removed as explained above.

(C) St. Mary's Hospital -- by James E. Spencer.

(1) Mr. Spencer first complains that the rules lack criteria. This has
been addressed above.

(2) Mr. Spencer complains that the rule increases costs to the hospitals
in several instances. He cites section 3's provisions for the replacement of major
medical equipment, section 4's treatment of capital expenditure's not related to
health services, and the prohibition of non-hospitals from being & part of a
shared services relationship. The Authority disagrees with Mr. Spencer's
conclusions. It should be remembered that in the absence of seection 3, all
acquisitions of major medical equipment would be subject to a complete
certificate of need review. By designating ecriteria under which certain
acquisitions are not reviewable, the costs of & complete review are saved.
Section 4 has been rewritten to apply to only emergency situations and thus
avoids the ecriticism made by Mr. Spencer. Of course, the scope of the
exemption is considerably narrower than that desired by the commentor.
Finally, Mr. Spencer's concern over the partieipants in a shared services scheme
has been addressed above.

(D) Princeton Community Hospitalt — by Allen Meadows.

(1) Mpr. Meadows first criticizes section 4's exelusion of exempted capital
expenditures from the rate base of a hospital. As noted above, this section has
been rewritten and now is limited to emergency situations.

(2) Mr. Meadows complains of the requirement that all participants in a
shared services scheme be hospitals. This concern has been addressed above.

{3) Regarding the provision for a hearing in section 7.1, Mr. Meadows
suggests that the hearing be held within a specific time-period and should be not
left to be scheduled =t the "earliest opportunity" of the parties. Section 7.1 has
been rewritten to require a hearing "within thirty (30) days of the request for a
hearing unless the state ageney sets a later date upon a showing of good cause
therefor." Thus, the amended provision sets the requested specific time-period
for the hearing yet allows the Authority flexibility in handling unusual situations,
Mr. Meadows' suggestion of fourteen (14) days is deemed to be unrealistically
short for the majority of cases.

(E} HCA - Putnam General Hospital - by Dennis P. Bridgeman.

(1) Mr. Bridgeman first addresses section 4's limitation of the capital
expenditure exemption., He ériticizes both the $2,000,000.00 limit and the
exclusion of related expenses from the hospital's rate base. This criticism has
been discussed above.
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(2) Mr. Bridgeman next complains of section 5's limitation of the shared
services exemption to hospitals. As addressed above, this limitation has been
removed when the exemption was restructured.

(3) Finally, Mr. Bridgeman requests greater specificity in eriteria to be
used. The new draft of the rule clarifies the criteria in a number of instances
and furnishes definitions of certain key terms.

(F) St. Joseph's Hospital of Parkersburg — by Arthur A. Maher.

(1) Mr. Maher requests that the rule define the terms "merely replaces,"
"outdated," "worn-out," and "obsolete." Definitions have been provided.

(2) Mr. Maher requests a direet statement in seetion 3 that the
"exemption procedure is not required for equipment purchases under
$750,000.00". By its terms, section 3 relates only to major medical equipment.
The Act's definition of that term specifies the requisite dollar amount (currently
$750,000.00) as part of the definition of that term. Hence, the statement
requested by Mr. Maher is not needed.

(3) Mr. Maher compiains of former section 4's limitation of the capital
expenditure exemption to $2,000,300.00 and to the exelusion of related expenses
from the hospital's rate base, This eriticism has been addressed above.

(4) Mr. Maher complains of seetion 5's limitation of the shared services
exemption where the equipment Is not owned by a hospital and where other
 entities will also use the equipment. The ownership limitation, as noted above,
has been eliminated. However, it is the Authority's understanding of seetion 4 of
the Act that the shared services exemption was to be available only to hospitals
who use the major medical equipment involved and not to other providers.

(5) Mr. Maher suggests a sixty (60) day review period for situations
where a hearing has been requested. By setting & thirty (30) day period for the
holding of & hearing, the Authority believes it has shortened the hearing process
considerably and that it can maintain control over the period of time following a
hearing for the issuance of a deecision.

(G) United Hospital Center -- by David Bailey

(1} Mr. Bailey first comments that section 3 conecerning the replacement
of worn-out, out-dated, or obsolete equipment requires too muech data to be filed
to justify the exemption. He also comments that once a particular item of
equipment is determined to be obsolete, it should be automatically deemed
obsolete in all future instances. The information requested by the board is
deemed to be necessary to determine whether the equipment to be replaced
really is out-dated, worn-out, or obsolete. The Authority has a mandatory duty
to explore the factual basis for a claim of exemption and cannot rely blindly
upon a facility's assertion of that fact. In addition, prior determinations that a
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specific model or type of equipment is obsolete may vary from user to user
depending upon the facility's needs. Such prior decisions can be relied upon as
precedent by any other facility. However, such findings are not binding on other
parties or in other factual eircumstances.

(2) Mr. Bailey also comments that section 4 prevents hospitals from
having access to the exemption by the imposition of the requirement that
expenses related to the exempt capital expenditure not be ineluded in the
hospital's rate base. Mr. Bailey also believes that the $2,000,000.00 limit is
arbitrary. As discussed above, both of these elements that Mr. Bailey complains
of have been eliminated when this exception was rewritten to apply solely to
emergency situations.

(3) Mr. Bailey complains of section 5's requirement that the shared
equipment be owned by the hospitals involved. As discussed above, this
requirement hag been eliminated.

(4) Mr. Bailey also contends that in section § of the rule the requirement
for a verified notice to obtain the exemptions discussed there actually defeats
the availability of an exemption. He argues that section 6 is mueh too broad in
scope and that an exemption request ought not be denied merely becsuse a
hearing has been requested by an affected party. The Authority has substantially
limited the scope of the matters which must be submitted for a determination of
non-reviewability. Only two limited areas are now subject to the determination.
Also, the commentor misunderstands the intent behind the statement in former
subsection 6.5.4. concerning the effeet of a request for a hearing. Such a
request was not intended to automatically indiecate that an application would
have to be submitted. Rather, it was one circumstance that appeared to be
likely to sometimes result in the necessity for a full application to be filed. To
eliminate this confusion, however, the Authority has eliminated the statement
and will decide whether an applieation must be filed on the facts as they exist as
a given time. Finally, the commentor fails to understand that all of the
exemptions must be obtained by the applicant; that is, the burden of proof that
an exemption is applicable always remains with the faeility involved. The
verified notices are intended to inform applicants of what information they must
provide in order to carry their burden of proof. As such, the Authority believes
the verified notices are necessary and essential.

(H) Charleston Area Medieal Center, St. Francis Hospital, and Thomas
Memorial Hospital -- by Jack Canfield.

(1) Mr. Canfield first notes that under section 3 the obsolescence of
equipment is a subjeetive term which varies from provider to provider depending
upon the uses and needs of that provider. The Authority agrees with this
concept. Accordingly, the definition of "obsolete" reflects this subjective
feature.
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(2} Mr. Canfield also believes that the thirty (30) day review period
provided by section 3 is too long. He suggests a ten (10) day period. The
Authority has shortened the review period to fifteen (15) days which is the same
length of time as for a determination of completeness. Since the verified notice
will not only have to be reviewed for completeness but will aiso require that a
determination on the merits be made and a written deeision issued, the Authority
believes ten (10) days would be too short.

(3) Mr. Canfield also suggests that the rule should provide for a hospital
to request s hearing, The rule states that any affected party can request a
hearing. Under seetion 2 of the Act, the term "affected party" is defined to
include the applicant.

(4) Mpr. Canfield also suggests that after a decision is made that the
applicant be afforded an opportunity to present additional information through
the hearing process. The Authority does not agree. As an example, subsection
3.5. of the amended rule provides that a decision on an exemption request is a
final decision for purposes of sections 7(r) and 10 of the Aect. Seetion 7(r)
concerns requests for reconsideration. In the Act, criteria are provided for when
a reconsideration can be had and also provision is made for a hearing. Section 10
collcerns appesls.

{5) Mr. Canfield comments that section 4 of the original draft should not
be limited to a $2,000,000.00 ceiling and that expenses related to the exempt
expenditure should not be execluded from a hospital's rate base. This objection
has been addressed above.

(6) Mr. Canfield again suggests a ten (10) day review period for section
4, Thne Authority, for the reasons given above, believes a fifteen (15) day period
is more appropriate.

(T) As to section 5, Mr. Canfield first objects to the limitation of the
exemption if the shared equipment is not owned by the hespitals. This coneern
has been eliminated as noted above.

(8) Mr. Canfield repeats his concern for a ten (18) day review period and
for a reconsideration process. These points have been addressed above.

(9) As to section 8, Mr. Canfield disputes the requirement that proof of
competition with another provider should not bar a proposal from the exemption.
He also states that the burden of proof regarding competition should be on the
other, non-appiicant facility. The Authority's reading of section 4(i) of the Aect
leaves no doubt that the Legislature intended for competition between faecilities
to be a basis for denying a requested exemption and for requiring the filing of an
application., The Authority cannot change that requirement. Also, under
certificate of need the burden of prcof is always on the applicant for obtaining
approval or for obtaining an exemption. The burden of coming forth with
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avidence does shift from side to side during a case. This will be true as claims of
competition arige.

(10) Mr. Canfield also suggests that a mechanism for avoiding frivelous
challenges be developed. The statute gives any affected party an absolute right
to a hearing if one is requested. No method of sorting meritorious from frivolous
challenges is provided. The Authority questions its jurisdietion and power to
create such a mechanism and also questions whether any such mechanism will
actually result in a saving of resources. Rather, it appears to the Authority that
such & mechanism will merely lead to contested situations over whether or not a
challenge is frivolous.

(11) Mr. Canfield suggests that subsection 7.1. be amended to inelude a
specific time for the holding of a requested hearing. This point has been
addressed above.

(12) Finally, Mr. Canfield suggests that this rule be amended to allow for
modifications to the expenditure minimum thresholds for both capital
expenditures and for annual operating costs. The Authority deeclines this
suggestion. We do not believe that this rule is an appropriate vehiecle for that
task, Also, we believe that those thresholds can be amended when the Authority
elects to do so by the use of the rule-making process at that time.

(). Wheeling Hospital — by Gary Gould.

(1) Mr. Gould's oral comments at the public hearing began with his
eriticism of former section 4's treatment of capital expenditures. He objected
to eliminating the expenses associated with those expenditures from the
hospital's rate base. This point has been addressed above.

(2) Mr. Gould also suggested that the review periods for the exemption
determinations be shortened including using a tight framework for requests for
additional information. As noted above, the review periods, save when & hearing
is requested, have been reduced to fifteen (15) days.

(J) West Virginia Hospital Association -- by Ken Rutledge.

(1) WVHA begins its critique of the proposed rule by stating four "areas
of concern." First, is a complaint that the "rules as written reguire HCCRA to
meake a determination of the eligibility of exzemption of a projeet.” This
eriticism displays a fundamental misunderstending of the workings of an
administrative system and of fundamental statutory construction. In addition,
this eritieism, as do many of those that follow, are indicative of WVHA's attempt
to use the rule-making process to gain territory it lost during the 1987 legislative
session. It is axiomatie that if an exemption from review does not exist, then
review is required for a proposal covered by the program. The exemptions
permitted by the statute and committed to the diseretion of the Authority do not
establish an entitlement to health care facilities unless and until the exemption
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is deemed applicable. WVHA would usurp that function and give it to the
individual facilities. In the words of the cliche, the fox would be guarding the
hen-house. Secondly, statutory construction requires ome to take notice of
subsections 4(d) and 4(e) of the Act. Those subsections create two exemptions —-
one mandatory and one discretionary. Both subsections were implemented by
rule. See section 4, Leglslatlve Rules, Certificate of Need, 65-7 (1983). Both of
those exemptions require ageney approval of the claims for the exemptions. The
new subsections of section 4 of the Act are modeled in their purpose, funection,
language, and intent after the two older exemptions. It is a fundamental
prineiple of statutory construection that where an agency adopts a practice which
is left standing by the Legislature and when the Legislature subsequently acts in
8 way consistent with the ageney's prior practlce, then it is coneluded that the
Legislature not only endorsed the agency's actions but also intended the same
result. If not, the Legislature would have changed the prior formula. Thus, it
can be seen that this eriticism is wrong as a matter of law and of practiecal
administration of the program.

(2) WVHA's second "ares of concern" involves the eriteria by which
decisions will be made. As noted above, the Authority is of the opinion that the
initial version of this rule did set forth adequate criteria. However, the rule was
amended to make the criteria even clearer.

(3) WVHA next states that the '"rules require information via
inappropriate formal agency notification which could be used and misconstrued
to require review under other sections of the statute." WVHA fails to recognize
that in many places the Aet overlaps itself in its requirement of review. Thus, it
is often the case that two or more requirements for review under section 3 of
the Act apply to a given proposal. Politically, WVHA desires to eliminate the
certificate of need program or to at least restriet review to as narrow a scope as
is possible. This latter view fails to comport with the breadth of the review
requirements. It is a usual rule of law that exemptions from any general
regulatory requirement are to be treated narrowly unless the Legislature
expressly indicates otherwise. Here, there is no such express statement of
intent. [t is quite consistent with the Legislative purpose of these exemptions to
find that while a given proposal is exempt from one review requirement, that a
second review requirement applies. The Authority is mandated to carry-out the
purposes of the Aet. [t is not mandated to ignore provisions of the law that
apply to a given proposal. Merely because an opponent of the program believes
that the other requirements of the Aet should not be applied to a proposal that
qualifies for an exemption from a different requirement does not justify such a
dereliction of duty by the Authority. The rule requires information from an
applicant that the Authority believes to be needed to both determine whether an
exemption does apply and to fully understand what is proposed. We do not agree
that the rule requires excessive or mappropmate information. Also, as described
above, a formal exemption process is contemplated by the Aet and not a
situation where the incustry polices itself.
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(4) The last general area of concern by WVHA is that the rules "as
written misconstrue the statute." No explanation is given. The Authority
coneludes that this non-specifiec allegation merely reflects WVHA's opposition to
the Authority and the Certificate of Need program rather than any reascned
critigue.

{(5) WVHA criticizes the introduction to the rules because it does not
comport with their notion that the exemptions creste a self-policing mechenism
to avoid the program. As explained above, the exemptions require an
administrative decision that they are applicable. Hence, the criticism that the
rule expands the program is inapposite beeause in those situations where full
review is found to be not necessary, then the burden of full review would be
avoided,

(6) WVHA's next critique is of section 3 of the rule. Initially, WVHA
continues its objection to the requirement for filing a formal notice and
obtaining approval. These points have been responded to above. Also, as has
been noted above, the review period for these exemptions has been shortened to
fifteen (15) days. The burden is properly placed upon an applicant to prove its
qualification for an exemption. Henece, it is up to the spplicant to make sure it
provides the necessary information for that review. To the extent it fails to
perform that task, then it follows that the exemption review will be prolonged.
WVHA also mistakenly attempts to apply seection 4(i) of the Aet to the section 3
exemption. Subsection 4(i) of the Act creates an altogether separate process for
the possible review of proposals which would otherwise not be reviewable under
the Act. Hence, comparison of subsection 4(i) to the three exemptions is not

.. only inappropriate, it is illogical. The suggested version of the exemption that is

offered by WVHA is flawed because it illegeily substitutes the term "mainly
replaces"” for the term used by the Legislature — "merely replaces.”

(T} WVHA next critiques section 4 of the rule. WVHA first argues that a
formal exemption process i3 not contemplated by subsection 4(g). WVHA
characteristically ignores the full language of the subsection and only quotes
that portion it wishes to emphasize and then does so out of context. The
subsection states: "The state agency may adopt regulations pursuant to section
eight of this article to specify the circumstances under which and the procedures
by which a certificate of need may not be required for the obligation of a capital
expenditure in excess of the expenditure minimum for certain items not directly
related to the provision of health services." To be noted is that the state agency
is to define not only the eriteria of the exemption — that is, when it even exists
— but =also, the procedures for obtaining the exemption, Of particular
importance is the subseection's explicit recognition that full ecertificate of need
review i3 what is being avoided and replaced by the exemption process.
Comparison of this language should be made with subsection 4{e) of the Act
which states: "The state agency shall adopt regulations, pursuant to section eight
of this article, wherein criteria are established to exempt from review the
addition of certain health services, not associated with a capital expenditure,
that are projected to entail annusal operating costs of less than the expenditure
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minimum for annual operating costs.” First to be noted is that subsection 4(e) is
mandatory while subsection 4(g) is diseretionary. Secondly, subsection 4.3. of
the Legislative Rule, Certificate of Need, 65-7 (1983), relies upon the subsection
4(e) language to require an expedited application from the applicant. This is an
even heavier burden on the applicant than seetion 4 of this proposed rule
requires. It should be noted that the 1983 rule is a legislative rule which has
been approved by the Legislature. Next WVHA criticizes former section 4 of the
proposed rule for the eriteria it stated. Those ecriteria — a $2,000,000.00 limit
and an exclusion of expenses from a hospital's rate base — have been eliminated.
The Authority has elected fo reduce this exemption to emergency situations
because of the impact of capital expenditures on the rates to be charged a
faeility's patients and because of the accounting problems that would be caused
by the original version. Thus, WVHA's criticism of former section 4 is abrogated.

(8) Initially, WVHA repeats its philosophical concern over the wording of
seetion 5 of the proposed rule. Those concerns have been dealt with above.
WVHA also objects to restricting the ownership of the proposed shared major
medical equipment to hospitals. That requirement has been dropped as noted
above, ‘

(8) WVHA claims that as originally proposed, section 6 of the rule
exceeds the Authority's statutory power and jurisdietion. The Authority has
rewritten section 6 as explained above. The discretion vested in the Authority
under subsection 4(i) of the Act appears to allow for a very wide scope of inquiry
inorder to determine if a proposal is not covered (i.e., not reviewable) under the
Act. The original section § was written with that wide seope in mind. In
revising the rule, however, the Authority is of the opinion that a narrower scope
will more adequately carry-out the purpose of subsection 4(i). Those purposes
appear to be twofold. First, to serutinize capital expenditures by health care
facilities; and, second, to force certificate of need review where a proposed new
health service or a change in a health service by an existing faecility is proposed
for a new location that will also be in competition with existing faecilities. This
latter purpose largely duplicates existing provisions under section 3 of the Act;
however, there may be areas that previously escaped certificate of need review
under subsections 3 and 4(e) that will now be subject to review if competition is
present.

WVHA presents a tortured construction of subsection 4(i). An examination
of the language of subsection 4(i) reveals the following:

{(a) There is a general statement of non-reviewability and, therefore, no
requirement for an application for proposals not covered by the Aet. This
requires that the eontents of subsection 4(i} be construed narrowly in favor of
the applicant.

(b) The agency is then given the discretionary power to adopt rules to
require the filing of a notice when a health care facility proposes to make a
capital expenditure, to initiate a new health serviece, or to change a health
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service -- even though the facility claims that the proposal is not required by the
Aet £o be reviewed.

(¢) The agency is then given four (4) optional responses: acceptance of
the exemption; requiring more information; rejection of the exemption; or
requiring an "application” in order "to determine if the claim of exemption may
be upheld...."

(d) In addition, the subsection ampiifies the fourth option noted above by
stating that in some cases of a proposal for a new health service that are found
to be in competition with another faeility, then applications are required. This
latter point is mandatory.

The Authority initially notes that employment of the subsection 4(i)
process is totally diseretionary with the ageney. In reviewing the requirements
of the subsection, the Authority believes the Legislature intended to subject
eapital expenditures, even if below the capital expenditure minimum, to some
review. The Authority has eleeted to utilize this provision to examine proposed
expenditures that approach the minimum level In order to assure itself that the
proposal really is below the minimum. In addition, the latter part of the
subsection focuses upon competition. It is the Authority's understanding that the
Legislature's intent in this subsection was to provide for proposals where a new
loeation is involved for the offering of a new health care service. Thus, in the
rule the aspect of competition is highlighted as required while leaving facilities
free, within normal certificate of need requirements, to continue using their
existing facilities without regard to subsection 4(i}. Thus, subsection 4.3. of the
1983 certificate of need rules remains in effect to cover most proposals for new
services without a capital expenditure, Additionally, section 3 of the Act will
still require full review for new services involving a capital expenditure or for
new sites that constitute a new ambulatory heslth care faeility., Only where
none of these alternatives exist will subsection 4(i) of the Aet and section 6 of
the proposed rule be applicable to proposed new health services at new sites.
WVHA's final point for section 6 that a definition is needed for "geographic area"
has been dealt with by providing such a definition.

(10) WVHA claims that section 7 is redundant of section 10 of the Aet and
of Chapter 29A of the Code. The Authority does not agree that pointing out the
rights of other parties than hospitals and other faeilities is "unneecessary and
redundant." The publie, which is often less educated in the certificate of need
program than the faecilities, is highly deserving of knowing what its appeals and
reconsideration rights are in a given case. In addition, section seven provides for
prehearing conferences and arrenges a schedule for the conclusion of a case
following a hearing. Both of these matters are not fully set forth in the sources
described by WVHA.,

(11) WVHA concludes with a summary which reiterates its earlier points
which will not be responded to again here. The Authority remains convinced that
properly interpreted and administered, the exemption rules will provide a cost
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savings to the public while not at the same time permitting the program to be
ripped to shreds as is the apparent purpose of WVHA. WVHA's proposed rule
which it includes with its comments is rejected for the reasons given throughout
this memorandum.

{E) Other Amendments.

The rule has also been amended at the recommendation of the Authority's
staff. Subsection 7.2. has been added to allow for limited discovery during
preparation for a hearing. This question arises repeatedly during regular reviews
and we thought it advisable to desal with it here. Subsaction 7.4. was also added
to expressly deal with the question of notice to the publiec of exemption requests
and rulings thereon. This will allow the publie to better assert its position on
various matters,

Finally, despite all of the changes made to this proposed rule, it is the
opinion of the Authority that the main purpose of the rule has not been changed
and that no further public hearing is necessary or needed.

WJID/JHK/jmh
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September 3, 1987

Honorable Larry A. Tucker
Honorable Thomas A. Knight
Co-Chairmen, Legislative
Rule-Making Review Committee
Room M-438, State Capitol Building
Charleston, West Virginia 25305

Gentlemens:

Re: Proposed Legislative Rule:
Exemptions From Certificate of Nead Review

Enclosed herewith plesse find fifteen (15) copies of the above noted rule
and supporting documentation.

We request that the Committee waive the August 17, 1987, filing deadline
for legislative rules in this instance, In support of this request, please note that
Chapter 16, Artiele 2D of the Code, the Certificate of Need Program, was
amended by the Legislature during the 1987 session. See Enrolled Committee
Substitute for House Bill 2342, That bill was passed on March 14, 1987, and was

. made effective ninety days from passage; that is, June 14, 1987, This proposed
‘rule was developed by the Authority during that time-pericd and was formally
proposed by the Authority at its July 7, 1987, public meeting. A public hearing
was scheduled for August 10, 1987, comments were received, modifications made
to the rule, and it was finally formally approved on August 31, 1387.

We believe that we have moved with all deliberate speed in developing this
rule in the time available to us while still complying with all of the time
requirements of the rule-making process. Also, if the Legislature does not
consider this proposed rule during its 1988 session, then the new exemptions
permitted by section 4 of the Aect will not be available to the health care
industry until after the 1989 session. For these ressons, we believe the
Committee should permit the late filing of this rule.

100 Dee Drive Charleston, West Virginia 25311 Telephone: (304) 343-3701
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Honorable Larry A, Tucker
Honorable Thomas A. Knight
September 3, 1987

Page Two

You will also note that in addition to the usual required documents to
support a proposed rule, we have also enclosed the additional doeumentation
required by seetion 8 of the certificate of need law. Thus, you will find a copy
of our letter of July 7, 1987, to Dr. Otis R. Bowen, Secretary, United States
Department of Health and Human Services, and a response letter dated
August 17, 1987, from Robert E. Windom, M.D., Assistant Secretary of Health.
You will also note that we caused publication of a legal notice of this proposed
rule in at least one newspaper in every health planning and development region
of the state and that we issued public notice of this propesed rule through the
news media, the State Register, and through our newsletter which is sent to our
interested persons list.

Sincerely,
e—

C Gl

WALTER J. DALE
Chairman

DON M, KEEESING
Board Member
DFX/JHE/{mh

ee:  Secretary of State
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/\?-A— w7 ‘\om‘r/":f fér_r-’vﬁ/"igo County
Ly Ccmm ssfcn Eupires August 20, 1532

My Commission expires

TOTUET CBASSIYS L e T 3*%
- LEEal ROTCE .
10 WHONW T MAY COXCER:

Haiter i Dsde. Shammas, Wog Yirgnia Heghl C.un
¢ Recanx ’.ﬁw—-; heredy s Wose plrusent to
Y: At Vrpiam Oage 208204, 5 162533, e §

B5AIE, thad the reih Care Loms Revew Auth ity 3t
s July 7, 37 mestng sremilzatee & groocted
xc-g_.utm i foe the CariBoste of Mewd Progmame
bles “Examption From Jartiicads ¢f Maeg Zovew” -

A putiic besdng oo tha rzoaor of ors 3o wiitan
caTTant ot ruleg will ba Reld at 230 o,
Fondpe, Myguel 18 1387, o the dutherriy s oifices
‘-;:e:e-::ts-'e"m Das Drrer, Charleson, West
yirgima 25211, Comemens miy be miisd to the
Autntaty w1 e of gtmnding tha subiic hearmg The
comments must be recsived af e Authonty s offioss
by Ragust i0, 1527, i be ingiudad i the record.

for & 2agy of the e, :m sonisst e Sacretary
of State's Offica,

For saditional mfarm ion contact Sa'm.re‘ B Fﬁ!-c,
Exszutirs Durscinr, a2 the Authonty's dddress & by
tawpheting 13043 4313701,

WALTER J. DALE
Charman
7:43
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" T
TO WHOM IT AAY CONCERN: - Rt

water J, Cale, Cralrman, Wea? Virginia Health
carg Cost Roview Aumority, RCtby 2ives ratice
purtuant fo Wast virginia Cade, TEID-VBL
o8, and T9A-1-5, 1hal the Fealth Care cost
Raview Authority at 115 July 7. 1747 mear Ny pro-
mulgated 8 prowosec legisiativa rule for e Car
1ilcate ¢ Nesd Program—tiried HExzmpTien
From Cartificeio of Need Review.'"

A putlle haaring for ine recsipt of oral and wrlt
rery B ents O Ihete ruirs Wil e Rerd ar 7%
p.m., Nonasy. August 10, 1787, at the Authoritrd
oifices locates 3l Suite 201, 10 Dee Drive,
Charieston, West Yirginla @211 Lamments may
be ma.ied 10 the Authority in ileu of atencing tre
sutlic nearirg. The commaents mual b raceives ar
the Autiaerity's offices by Auguat 14, 1937, to 5@ e
cluged In tharecped. .

For a cooy oF Ine rule, pleass conlect the
acrgtary of STate’s GHfice,

Far asgitiony information. contact Samuel 8.
Ealla, Exscutive Direcier, 2! e Agmnonty’s ad-
creas or by tuleprons (30413433701,

WALTER J. CALE
Lrarman

713

Subseribed and sworn 1o keforz m

I. Charlas R. Olscn, Publisher of THE INTER-MOUNTAIN, a news-
papet published a2t Elking, in sald county, do hereby certify that the

annexed adveriisement was published on the {ollaowing dates:

) i3

&

’/‘
19--&_/_ as required by law,

Printer's Fee: S oo T een )
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@ TEF R T maa S 144
e Waﬁu .th%m;m;rmm; West
;&’h*gmin_ﬂlet!z Cars Coat Raview
u&mr!z‘"? - Rdrely gived > notice

. pursuEnEster West! Virginte~ Codall

© Seeron18-8D-8(1), Sertion 18238 8.9
~and Bertion 265 3 tharibe Heelthay
~are CostoReview - Aiihirity - at s 2
Julyn 774587, meoting rrociuicated & &
propesed legim'ative tube tfor the |
- Certificate of Neod Program - hL’red
-'_”f'.biu:pma;f‘mm Certzma . oi
‘xwiRhwzw“ : -

A puhlie Besrifg for e rucs.'g;t ci
orﬁandwﬁa@m%tsonm:fev
nidsg wili be tma T ey pam.,
Monday, Augrit 19,7 iBF7, &t e
Agineriy's - tﬂlaﬁ Iocanied at Suits 4
561, 133 D Drive, izm, West .
Viyres: 2584 Commenis may be
niniiad I the Aythority In lew of -
atmdng the pobdic hesting. The -
coupanis mul ke rotefred et ‘rha .1
Autizeity’y oifices “by‘,,.‘:‘;:gm;_‘_

AEte Lo Telidad I the fetord [0
SR 8 cony of tmzm}a, m3

" meWest Virginia Daily News .

N,
. 2 N
P.O. Box 471 %, b T
Lewisburg, WV 24901 '(”E"a} < p ~&
Phione 645-1206 JJ&J;Q a}zé‘
gy, P
t"&?}

Certificate Gf Publication

STATE OF WEST YiRGINIA,
COUNTY OF GREENBRIER, ss:

— éﬂ ‘ .
/{743/“/7-/ i) WMZC one of

(%4
the Editors of THE WEST VIRGINIA DAILY NEWS, a daily newspaper ¢f

general circulation published at Lewisburg, in the County of Greenbrier, Siate
of West Virginiz, do certify that publication of the adveriisement or ad-

7 R
vertisements attactied heretowas made in -///)"4-/ CIJ

iscues of said newspaper, dated

cc::ﬁ::rﬂ’ 11?* "‘""et&;y—- B _,t."s‘;? N —
Trs 8 R _ﬂ - — o :
TFoT § el S5 ST 4
'fm:t“ﬁam;w‘ B. Fcé.gg E:.zc .*r:.} e .7
i.uﬁv-m, at iy Authoriiy's eddeavs g -
oW tai@&xxﬁng(ms_s&.-m G:?g
PR
e
-~
Given under my hand this T Z’/ duay of
J . p o7
Pl ey AL 19 5/ 4
7
Lz
A S 5 “ a :;7‘
/{1,3 { _ PrAr ,/é‘_/zf/%«,/ . :
Publication Fee £ / Editor or Publisher
BN
/_-} w.;/; .f ,-‘ : / !‘-.i"—:-‘
Subseribed and Sworn 1o before me this A dav of A - _ 1% r;"{ :
! ; o o l/ .. L g /; , /’/
N e S/ /j
/ ‘ -‘/[L’\ AR r/ -/]-'f" 7

/‘ A
My commission expires N /.

Notary Public




Certificate of Publiication

Weleh, W. Va, .......J00LY 16, . ... ...,19.87. ...

Ordered by....STATE .OF. WV........ T
HEALTYH CARE COST REVIEW .

co  CHARLESTON, Wi 25311 vverrennn.

To publishing annexed... . NOTICE . .. ...... e

ONE..... e vev.o..Times § \bwg

I, B H, Corcoran, Editor and Publisher of the Welch Daily
News, a newspaper published at Welch, McDowell County, W,

Va. do certily that the annexed notice was published in said

™
paper for.,...SNE TIME ... ... ...... R e
TSRS N ENREEY beginning on the. ... ... f2L8 ... day of

cee ALY L. 190 87 . uad ending on the (29T Hday of

SopericrWeaign xT7i%s 2

TOFRY pdd £ facTieen )

ﬁ?a:!? f;‘hjs?: o 3, &y D e actad L
P 3 acf of % ol B

o m;_, (:1.! t‘_!?ﬂ rﬂ..wpx_?jﬂt_%amw
‘ TieTaTive, oFiz £

B. Foils, Eotypey mfe,-u'?iﬂ.ﬁ'“ﬁf

TS AR W G WIGhLNRY (T54)
TALTEN 1 DALY .
i OAR <

et L TINIK




CERTIFICATE OF PUBLICATION
THE WEIRTON DAILY TIMD
PUBLISHED BY
THOMSON NEWSPAPER, INC,

STATE OF WEST VIRGINIA
COUFTY Or }WQTO“K

\‘* .
T, dobmes iﬁJk%EE:%u......, for the publisher of the

5 4 &8 3 & 8

+]

WEIRTON DAILY TIMES, a ncwspaper in the CITY of Veirton,

State of West Virginia, hereby certify that the annexed
publication was inscried in said newspaper on the following
datessy .
; ! ~ =
hao, VR ASET
. 4 w @ ‘g‘\\? A T e T & & e & & 8 & 3 8 e a4 €t & & & 3 & & q
v PN
* L . . & v LI ] ] (] - . L] . . . . . [] - . * . . ] ] . * ; LI J
- I .
VTS g“7~
CO.....NHCiI"g cn thes o 'y"e « Jday of, . . L;v\zv}- . = .’_9, 5 a
- K-\« ™ o
s H,.'-Cx" A - f\\ \4{ g4
Clven under my harnd this, '@ {_Wday of 4 o iy ¢ 0 )19, T
\ . L -
R \ \\‘_._\ -
AT L RN
Q - 1 E L ~ 1 AL T o
eworn Lo and subscribed befors ma this. . W04 o o day of
-y ° N
7 Iy,
[ s [ b -o{-v f’a’fn - [ 3 193 {;"o ']
Ry L7 .
a_/‘ - N
- — P T
T st e L
TOTARY TUSTID .
of'y In and fer HANOOCK CCUNTY, VWRST VIRGINIA
My Commissicn expiree Fabruary 5, 1096 et
OFFICiAL SEAL i
. NDTARY PUELIC
S STATE ©F WEST VIHOINIA
b & q
cuTments on these rulss LINDA L, P.‘ .:\TT
woll be heid at 2.00 oo, R.O, #1, 8> 242
;:grﬁgv.&ugi{sf A 1%?’ at . Faicton, Wué Vi"ﬁr"n; 24052 .
. winagrity’s  offices My Crommimion Eafent Fei 3, 1575
— —— - = loeated at Sulte 201, ‘
LESALRCTIE.S Seie Ch;”ﬁ_m’ Dcw“’a-s- i, oot v
TT _WHOM (T MAY | Yirginia 15311 Commenrs
CONCERN: may be mailed to e
. Waler J. Dals, Chalr. f\UTn_Df‘PL N lfey of .
. MEn, West Virpinia_lienny | LENCING Yhe cubiie  earimy,
Cars cast Roview :hepcm-ne«-*s mL3t e
Aptharity, hored fvis Feczivied &7 THe AUTNOrity g

[+
notlce  plrsusat to wesr | G17'Ceas Dy Aczust 1G, 1517,

5
Vz'% nla CU‘QE- 15-:5-3:5; ta ce Ingty. ad inthe Facard
5.3 f “ﬂcwvof“'erte,

the Healfn Car: Cost Cose ac tna
ey ety p £ | Segiiry of it o
r s ]
cr‘cr"‘ut';'ahs.. 3 prepeted 3 ;*frr.Faf fon, contegt Sarayer
2glsiarive role for tha ""*"ex.ﬁ-lo' - E’ LCUtive
Certificate c.f [ A1 voﬂfh & Authorily g
Program tit!e.: 3daress cr by telephoning

“Exematlen  From Ceen § (504) 343 ‘

Hcateo! Mred Pay a0, NALTEQ ! DALE ‘
A CYtijc nesring for the C'h!ff

rIceict of orzl ang werlitten | 7034 J




APFFIDAYIT OF PUBLICATICN

Staie of West Hirginia
Gounty of Aarion, to-wit.

NY 1696

1, Carolyn 5, Hatting being first duly sworn upen my cath,

do depose and say thetl am Advertising Manager of THE TIMES-WEST VIRGINIAN
¢ corporation, publisher of the newspaper entitled THE TIMES-WEST VIRGINIAN an Indspendent news-
paper;

thatl heve been duly autherized by the beard of dirsztors of such corporation to execute this gifidavit of publication:
that such newspoper has'been published for more than one year prior 1o publication of the ennexed notize described
below; thet such newspeper is reguiarly published daily except Saturdey cnd Sunday. for at least fifty weeks during
the celendar year, in the Municicality of Fairment, Marion County, West Virginia: that such newspaper is & rews-
peper of "general cirzulation.” as that term is defined in articie three, chapter fifty-nine of the Code of West Wirginia,
1931, as omended, within the publication area or arzas ¢f the aferementioned mynicipality and Marion County; that
such newspaper averages in length four or mare pages, exclusive of any cover, per issue; that such newspeper is cir-
culated to the generc! public at g definite price or consideration; that such newspager is @ newspaper to which the
general pubiic resoris for possing events of o palitical, religious, commercial ond sozial natyre, ard for currens hes-
perings, announcements, miscellaneous recding matter, advertisements and other netices:

T K] n .
that the ennexed notice of wotice was duly published 1n said
newspaper cnce g 287 for L suczessive Car {Class _LI__), commencing with

in . T 7 . s . -
theissue of the _ £~ dayof cUiy 19_&7  and ending with the issue of the 13
Tar7 =y ~ H
day of el 15 E7 cnd was posted at the front door of the Marion County Court
. i3 Juty g7 .. . ; . TR
House onthe =~ day of 15 : thot sald ennexed notice was publishad ¢n

the following datas:

12 oz
anrd the czst of publishing said annexead notice as cfaresaid wCSs B kb Ve :
4 / R e—
sl 2 Nl T

T 3
o fo
: % ; ; L 13 Julvy —

Taken, subscribed and sworn 1o before me in said county this day of ~

19 57

Jan., 24, 1550
My . smimission expires .
W\ f 3
. ;
\ ; ;
o Ao NS Sdp !
MNotary Pubiic '?é Marion County, West Yirginia
e e, s o R - -
\ B b " -
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State of West Virginia, County of Upshur, ss:

e e e e e v e e e e T
Record Dels .. .REunter.long
a, a new - . P A R ] . P
; ewspaper published at Buckhannen in the '_‘;‘d‘vcrt:smg Manager
e said county, do hereb
v

certify that the annexed

N Class I..0
......-r.....-‘,.-eﬁr.‘ +1 =
¢ egal . Nokice, for . Weskt Vired

) T-Is:a': =7 .
veo.....Heaith Care i =
h, Care Cost Raview uzhority e

was published once a wesk for . . crz (1)
e A L

said Record Del
H a clta newspa 1hli . ; :
wspaper published as aforesaid, com - uccessive weeks i
b , mencing on th
L IR

e A3th oE . July ...
crasennassae.a.. daysof 15, .. 87

Civenptider Hy hand r‘é . /?Z?cx cf.Jul

e 4:3:" ; _ ; Freesee LY .. ... dayof 19 -

S (AL C yof19.. 87...........
e .¢3xd¥'crti5ing Ma.na.ger

Printers fee § . S.E2 '

WEST VIRGINIA, U
' NI UPSHLR INTY
s -i y COUNTY, TO-WIT:
Ll.‘DS.C. hgl\ardﬂ sworn tg before e this ;l RN Y ’U Dy 5. —
X - B e I R e (P ol gl e
WS .4 \n:"fj'a:r_y of19.£'.'7..,,,

e

-\’I . . . . r i ‘
y Commission expires .. .. T b J

B e T W S0 > oo

il S USRI { C’ i

> L e o adh AL
RS

Ry ‘._:A.CTI AR S . & SL e ol j P! ' '5—& -
] i A A R s S 2 K"(
. W rl -v: Y * + 4. J

; "L amet et
£ PRy,

.1 RLALSY ' IR
LEGAL NOTIZES
O e 1T MAT CONCARMT !’

weyter Jo Q2ie cngirman, Wes
ipg-min FeR'in Care G357 REVICH
Auner B, MRy givts noied oL
sugnt i@ vigsl 'Mir3Inte =22
a0, BB ans wAH-TE nal
(na Heanm Care roal RtvEW
Agrrerity at it Jury 7, THIT, Mieeting
promuisates & Lracenst Wghaiiee
rule toe 0 Cartilicain o Meta FUO
gram - hrteg TEXTMRTA Fram S0
nfieate ot Heed TR
A DTG -garing for ML regwiaf &f
oy and weittan cameanents hese
ryims Wil e a2 2l § A BN Aoy
Auguer 10 907, a1 he
AgTRErity' otfid s ecated @t Sy
201, 0E Dee Drovk Smarigyion, West
Wirgited 158351 amements mar .
Tgried 1e e 3w Oy N 16 o av
eazig T DT rearing Theca™
remts mwst O rpoe ved at e
ATt Y piLrs B PUACA RS
o7, fo e nLhueed 0 the reatrd.
Fer a copy Gf T ., plesse a8
ragt Thet SEErelIry of ety QUhier.
Ear acditiondl iniormation, <om
vact Sameel @, Faiid T opcutive -’
Dureator, at Ine auinanhy’s sagress
tor oy "eiEpren.Td Tt WEF L
’ wWALTER S DALE
Charmin
LT




Effidavit of Publication

STATE OF WEST VIRGINIA,
BIASON COUNTY, To-wit:

Personally appearsd before the undersigned authority In and for the said

. . 1 s
County of Mason, this = 3 day July
g ’.-’-", .o, ) ]
of 1987 [ilry = izel, who being be me first duly sworn,
did depose and say that he is empigved

of The Regisier, a daily newspaper of general circulation, printad, published

and circulated in sald County; that the Class 1

cost. review

hereto annexed, was published in sald newspaper for
one da B GRS e

first publication theres! having besn made as aforesald in the Issue

T 1 " 7 L] by
of __ 13 dayof JULY 3957 and the last issus of the ——day
of — 1
e T . -
s . s e
o
Taken, subseribed and swern to before me in my said County,
this 13 _ day ofJulv 1287
e . -
L. ‘ — A I Notary Public.
‘i/ /iﬁd >, . A el S M :
e = — ‘ﬂf‘/zf?
My commission expires i) / = A

e -

Puhlication faos, §

ClACT | LEQAL MOTICE

TO WHOM [T MAY
CGNCERMN: . | ‘
Vahor J. Daola, Chairmen,
West Virginde Hoachth Care
Cost Review Luihonity, her-
oy grees noles punsent ta
Vet Virginia Code, § 16-2D-
Ein), § 16-258.8,. ond §
29A-3-5, that tha el Cars
Coet Revigw Authority 2t ks
July 7 1887, msxtng promut-

~ gmnd a propossd legisbetive

rule for the Certifcets of Maad
Program -- titlad “Exzamption
From Certificeia of Naed
Raviaw.'”

A public hearing for the
receipt of orai and writtea
comymenrs on thasg riss will
ke hzid ot 2:00 pom., Maonday,
Avguzt 10, 1887, 2t tha
Au’dﬂorl‘bf’s cffices locatad =t
Suma 201, 100 Dse Drhve,
Chorfeston,  West  Virgini
25311, Commonts maey be
maiiod 16 tha Authordyy in e
of stmading ine public hagr-
ing, The cuomments must bx
recetved BT e Authortv's
offices by Avoust 10, 1827,
to bo ncluded in the record.

Foer & copy of the rds,
plecoe comact the Secreiacy
of Stotn’s Offics,

For adaiionsl infommation.
coitaet Samud B, Follo,
Expoutiva  Chrecior, 2t tha
Authorty’s acdrass or by
telapnoning (304) 343-3701.

Waitar J. Ozlg
Chermran

74311




STATE OF WEST VIRGINIA,
COUNTY OF OHIO..

I Marjoris A. Strauss

for the publisher of the
WEEBLINGOB SR OIELER g
; WLESLING I"'"E;.LIG.C\C}:R newspapers published in the CITY OF

WHEELING, STATE OF WEST VIRGINIA, hereby certify that the annexed publication
was inserted in said newspaper on the following dates:

July 13, 1887

commencing on the 13th day of July , 1% a7
Given under my hard this 1750 dav of July , 19827
]

L/} J-O»ME"-»‘U——'L, M@_W)

g/

Swormn to and subseribed before me this / 7}“'}/7./ day of
| o~ i
it 19 & 7 _ ot WwHEELING, OHIO COUNTY, WEST
VIRGINIA ¢ 4

/
7/ . /:/"/*f/z::_—'%‘ Y 4/43///_//&’//

g PN MJM#.JM'*“""‘"‘HWO "‘.‘.Pu-’JHC
£ o A .

- i

- . r r":'f.~‘ :=
of, in and for OHIC COUNTY, WEST 1TRGE SRR !
HIRS . M
My Commission expires e z
et ey . -5-'5;
it

w“m\ T TR e d —

PN T e S

J
olee L, Dukr :}uﬁ-mh' ?ﬁ:n‘.’e&{etmm
gt o -

g _’Mnda‘wﬁ.f!deétﬂadﬂ:.m
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Sty 2T, 190 € :.u Duviwe, Chocimnion, Foset Viegieas .
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sn‘wc.‘.q‘d'.a!«w of % by At 10, 1RIT, 0

u.of-s. .

a&.rka-.d Ibzemation, ot foon B Fola,

a@nh?.ﬂﬂ:mmhlmorw
oy (20d) 4335

a - . waTEz)DNE

. , Chalrman
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(304} 845-24¢0

e FOBOX 365
IR ANT T 4 MOUNDSVILLE
‘.:::'-'l_.:f!:;-\'::f EH{ ; 1 ] }ﬁ i WV 26043

RNk

) AFFIDAVYIY OF PUBLICATION )
STATEOF WEST VIRGINIA,
COUNTY OF MARSHALL, to wit:

[ Allean Fahey

vpon my oath, co depose and say:

—*that | am Legal Advertising Manager of tha AACUNDSVILLE
DAILY ECHO, an independent Damocratic DEWSLAREE)

— thet | have teen duly suthorlzed by the publlsher, Samuel
Shaw, to executs this aHidavit;

— that such newspapar hys £oen published for over 93 years, s
reguiariy published afternoons daily except Sundays, for & least
fifty weeks during the calondar year, in the municipality of
Moundeviila, Marshall county, Wast Virginia;

= that such newspaper 15 a newspapar of “‘gerearal ¢circulntion’
2t dofined In Art. 3, Chap., 50 of the Code of Wost Yirginia 1731 as
amended, within Moundsviile and Marshall county;

— that such newspapar averages in lengih four or mare pages,
exclusiva of any cover, per [ssue;

— that such newspsper is circulated to the genarzl cudlic at &
cafinite orice or consicaration:

— that such newspaper 15 a newspzper to which e general
pulilc resorts for passlng events of & political, religicus, com-
mercisl and sccial nature and for current hoppenings, ane
rouncements, mizcalianacys reading matters, ¢ dvertsements snd
¢ther netless;

—andthat the annaxad notlco describad 25 follows:

WV Health Ceare Cosf Review
Authority

; Being first duly sworn

PARTY (ies)

MATURE (ard agency i heard ceforg onal
Fublic Hearing
CERTIF-BILL TO

Attn: Ms. Terah Jaco
100 Dees Drive
Charleston, WV

0S

25311

WAS PUBLISHED IN SAID HEVWSPAFER AS FOLLOYYS:

TIFAES l CATES
1 July 13, 1687
By OR By  LRUBLICATION oo
WORDS INCHES CHARGES
g ﬁ £10.80
e
(sigrad)

NOTARIZATION

! a5
Tekan, *worn to £nd subseribed before me this ==
day of /C,L *5:;,’ T ke
. e — o - 2
{ o CFFICIAL SEAL -
‘ NOTARY FUBLIC Zf/fz_.‘/
STATE OF WEST VIRGIHLA Notary
EILEEN CLARK
815 Tantn Streey e

Mooecella, Tor virgnm Tt
Wy Coamision Explras One, 15, 1001

e .

- FED. ID NGC. 55-0385-0172
—Attach clipping of ad here, permanentiy—

- PR R

FregTTrTT -
W T

O CLASB - Fd%L @ L o ' i
LEGAL NOTICE . - ‘ '
TO WHOM .IT MAY CONCERN:-- - .. R
© 'Waltsr 1.° Dale.  Chairman.. West. Virginia Health
Cere  Cost 'Roaview: Autherity,.. hersby gives notice
purscant-© to's ‘Wegt T Virginia  Code.  +18-2D-8{b}.
+1G-23B-B.ond > +29A.3-5,7 that:- the Health Care Cost
Review . Authority  at fits-:oJuly.'7, 1887, meecting
prooulgated a  proposed  logislative rule  for  the

Certificata of Need Program .- titled "Exemstion From
Certificate of MNeed Review.” .

A rpoblic hearing [for the receipt of oral and
written comments-on~these rules will be held at 2:00
p.n., Monday,. August 10, 1837: "at the Authority's

" offices lodated at Suite* 201, 100 Dse Drive. Charleston. -

West Virginis 25311.Comments may be mailed to  the
Authority ip Hew:of attesnding the paiblic hearing. THe
comments 13Ut Be received at the Authoritys offices by
August 10, 1987, to be included in’the record,
" Por & copy of ‘the rule, -please contact
Seeretary of Btate's Office.

For =déitional information, contact Samuel B. Foiio.
Executive Dlractor, st the Authority's address or by
telephoning {3041 343.3701. :

WALTER J. DALE -

Chairman

PUZLISH: July 13, 1287, .

the

LEGAL ADVERTISING RATES
{(W.Ya, officiai rata)

ONETIME, per word 5¢
TwWO TI!MES, par word
THREE TLWES, par word 12.5¢

8.75¢¢

{Cr, figured By space, accorging to of.
flclal conversion fabis for reguiar Echo
text tyoaslzes):

CHE TIME, per inch, $£2.12

- TWOTIMES, per inch, $3.72

THREE TIMES, peringh $4.48

FCOUR TIMES, par inch $5.95

it #n adis printed protographicaliy Ina
size differant from reguiar Echo text typa,
w2 will caicuiate Inch measurement to
o /,equal the size ad would have takan If we
Z{_ ,_4_@,& had set It In osur reguiar type.
Pubife When ramitting pay ment, pisase sither:
/ , 1 dc 1—Enclose a duplicate of this cartificate;

I—Note on your check WHAT ad is being
paid for, 1o be sure you get proper cradit,

M”Wm’rmmh
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COPY

i NOTIEE

3 CLAgs T

; LEGALnOTICE
1

TS WHOM IT MmAY .
LERN: COoN

[

Walter 1. Cate, Chairman, ‘j

Was) Virgita Health Care Cost |

Review Kutnarity, herety gives

Poflce pursuant fo West Yiegine
1 Code, §14-20-8(0), 416296
b and §244.3.4, 1hat ke Health

Care Cost Reviaw Autharity at
i's July 7, 3982, meefing promul.
Sated 3 proposed legitialive |
L Fale dfar (ke Cernficate ¢f Neeg |
Program - tilled “TExemption
From Gertiledte of Msed Ro-
Yidw **

‘A pubtie hodring far Ihe re
C8ipt of oral and weittern cam.
ments on fhese rules will te
Relg at & o o, Manday, Aug.
vit 13, 1947, af the Authariby's
oflices Iacated at sude 161, 163
Cee Drive, Cnariestom, west
Wirqined 13311, Qomments may |
¢ maited ‘o *he autharity n !

ity of attending the public

A2aring, The cammenis muss
] be recoved 31 the Autharily'y
Afficms By August 18, 1117, %o be
mneivded m the reaprd,

For x cscy of the evle, pleasa
contact e Secratary af Siate'y
P Qlfiew,

H For addrhignal niormation,

[ contact Samuet B, Fang, Erec: |

[ 4hive Orrecior, at the Aurmori. |

Y's adregd or by teiepharing i
]
i

WALTER § DALE |

{3347 1452790,
Chairman

| tHan rane

BFFIDAVIT OF PUBLICATICN

STATE OF WEST VIRGINIA,
COUNTY OF CABELL, TO-WIT:

{ Fay Lovediow being first duly sworn, depose and say

that | am Legal Clerk for Huntingten Publishing Company, a corporation, who publishes
at Huniington, Cabell County, West Virginia, the newspaper: The Herald-Dispatch, a in-

dependent newspaper, in the morning sevan days each week, Monday through Sunday in-
cluding MNew Year's Day, Memcrial Day, the Fourth of July, Labor Day, Thanksgiving
and Christmas: that | have been duly auihorized by the Board of Diractors of such
sorporation to exscutz this aftidavit of publication for and on behalf of such corpora-
ticn and the newspapsr menticned herein; that the legal adveriisement attar;hgg}in the

ieft margin of this affidavit and made a parti nereof and bearing number _LO~%Y
was duly published in

The Herald-Dispeich

one iime, IR R AN s T as e aeken commencing with s issue of ths

L3th__ day of Tl y , 1987, and ending with the issue of the L3iL day
of Judut ,19_E7 | and wes posted at the _Eisf deor of Cobell Cogndo-

> [
Counifhouse

on the lifiday of fuly , 1887 _: that said legal advertisement was published
on the foliowing detes: Juty 13, 7987 -

; that the cosi of publishing said annexed advertisement as aforesald was

h newspzper in which such legal advertisgment was published
sbiished regulardy, at ieast as frequenily as cnce a waek for a2t
iring the caiendar year as prescriced by its meilling permit. and has

24 in the municipzality of Huniington, Cabsll County, West Virginia, for

lezst one year immediately preceding tha date on which the legal adveriisement se!
iorth herein was deliverad o such newspeper for publication: that such newspapsr is 2
newscaper. of “general clroculation” as defined in Ariicle 3, Chaplar 59, of tha West
Virginla Code, within the publication arsa or zreas of the municipality of Huntingwen,
Cakell and Wayne Counlies, Wast Virginia, and

fel such newspapar is circulated to the genera!l public at a definite price or considers-
jon; that such newspaper con each date published consists of not less than four pages
withcut & cover; and that it is 2 newspapsr o which the general| public resorts for pass-
ing evenis of a coliticai. religicus, commercial and social nature, and for current hap-

penings. anncuncemenis, miscelizneous reading matiers, advertisements and other
notices. \757 Vj .
~— S ;57!;)-:'5)
. . . [ L 1
Taken, subscriced and sworn to before me in my said county this _13&n day of

Tl 19_37

My commission expires

Nctary Public
Cabell County,
West Virginis -

10M Form A - 125 /3735 7




Certificate of Publication

This is to certify the annexed
acvertisemant

WV HEALTH CART COST REVIEY
'rl‘-AA.-»c.quTHORITZ.-r‘-q-.-'ﬁq..---..._..

LEGAL NOTICE - CERT

RULE.
appearad for ..L1... consecutive vees
im EVENING JOURNAL PUELISEING CO.
o newspaper published in the City
of Martinsburg, W. Va,, in i*s issle
beginning '

JULY 13, 1837

cnd endirg
JULY 13, 18g7

Bt i e s b e B r st patbors bbebbrartmmetdsnbosetoon ity ns

HE EVENINGJOURNAL

RTIFI £
CF NEZED FROGRAM, LEGTETATIVE

TO VO 1T AT EORC RS
Wolter J. Dele, Chairrmans,
Wast Jirginia Heaith Care
Reviaw Authority, hersby glvre
nolice Dursvant to YWest Virginie

cCode, *14 2D VDL, S WB A ang

T294, 35, rhat the Mealtn Care
Cosr Review Authordy at ity
duiy 7. 1937, meeting promuigat
ed 3 procased legislatve ruie for
Ine Certificate of Need Program
titles “"Exermption From Cer-
tificate of Nood Review.'!

A public hearing for {he
receipr of Oraf ang weritten com:
rmenis on Inese rulss will be held
3 2.00 p.m. Menday, August 1D,
1987, 3t the Avihority’s offices
focsted at Suite 201, 100 Dee
Crive, Charleston, West Virgin:a
75311 Commenis mav ba mailsg
to the agtherity in liew of altend
irg the pusiic hearnq. The com
men!s tust be receved at the
Autmarity's affices by August 10,
1987. 1o be inclyded m ihe
record,

For a copy of the rule,
pleass zontact fhe Sesretary of
Stara’s Cffiee, .

For adahtional information,
contast Samuel 8 Folio. Exazy
tive Director. at e Autherity's
godresa or oy telephcrmng (34)
323 3701,

WALTER J. DALE
Charrman
73




PUBLISHER/SCERTIFICATE

Pasadasasesinieres it tasatan Ik I r ettt st e AR e R ARt
¥,

P N T T N PN TR SRR N N R R I I I

'STATE GF WEST VIRGINIA,
'COUNTY GF MONOMNGALIA
Classitied

Mickav.Garlecgk Advertising

| PR NN S 4 RIS - 1 P

Manager of THE

‘ DOMINION-POST, o newspeper of general circulation pubklished in
the City of Morgantown, County and Stote aferesald, do haraby car-

" tify that the annexed

LPublic Hearing

......... R B I R I R R R R T R
R R R R L R I R R I R N R N I R I A R

LR N R R R R Y]

' wos published in the szid DOMINION.FOST onse o wook for

vevreres s SUCERSSIVE weeks,

July 7 1
Of viviveriiiies, 12400, and ending on the j day &

19....57

commeneing on ths L3.... day

July

i3
1 ciso corti{y that tha same weos duly posted on the ..
Juty g7
ef tivieann, 1900, at the front door of the Court House of szid coun-

. day

ty, as provided by law.
23.50

The pubiisher’'s fea {orsaid publication s § .oivviiiniiiiniienaninn
) ]
A i . Jady 87
Civenunder mz;' hond this waeanday ef il
Py v VL A N
k (o W BEAL)
} SEoBMINTON-POST

i

37

Foiviiiisrsionnncens 1 Puuen
Mrrnrere TIL D

; /—N"»l / i ”

i ; {7y ‘ Vo

- LTI y h?"({“""{-
\\___;./Ffotary Public ef Monongaiio Cnunf‘?@,w.‘f\:.

July

e 22 v

My commission expires on the B U evsea. day of

Mz rci 46

ceeirsraeiessannasinnanranas | Faaas

w2sTe
_ LEGAL NOTICE
TO WHOM IT MAY CONCERN:

VWalter J. Dale, Chaeirman, West Virginia Eealth Care |

Cost Review Authority, hereby gives rotice RUrsuani ©

West Virginig Code, $818-2D.8/h), S16-28B8. and 5303a. -

3-8, that the Health Care Cost Review Autnority at iis

July 7, 1987, meeting promulgated a proposed legislatve o

rula for the Ceruficate of Nged Program - niled
“Examption From Certificarte of Nead Raview.

A public hearing for the receipr of oral and writtan _‘
cornnents on shese rules will pe neld at 2:00 p.m., Men- -

dav, August 19, 1887, at the Autharity’s offices lecared ar

Suite 201, 100 Dee Dmive, Charleston, West Virznia, .

02311, Comments may te mailed to the Authority mn det
of attending the public heamng. The comments must te
recelved at the Autheonry's offices by Augus: 10, 1987, 1o
be included m the record.

For a copy of the rule, piease conact the Sseretary of

State's O

Tor additignal information, contact Samust B, Folic,
Executive Director, at the Authority address or by tais

phoning (304} 343-370L.
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I, W. D. Terick, publisher of

the NEWS-TRIBUNE, a daily

newspaper putilished at Hegser,
Wast Virginig,

Public

rereby cenify that the

Mineral County,

?:Lear:.‘fl_&‘ in e case
dealth Cost Revies

cf

v3.

a copy wereof s rerso annaxed has
teen rublished for
FiMes

conseautive

in said NEWS-TRIBUNE, the first
i iots!

F.‘E' wradon Dea"E on Ge

Zay of THY 19 8T
Given under my hand ar Kevser
this 130 day of
Ty~ G 7
l\m L7 <~w_< 7 (3 1
\,) AFXTL L
Pubiisher
Publishers Fes §_23.22

» oy LU IRGALNOTICE .
%G WE“M T MAY GO’\CE“ZN 1
Weiter J. Dale, Chairman, West |
Virginia Health Care Cost Review
Authority, hereby glves nalice pur-
suant to West Virginia Code, §
158-203-8(b), S 16-2B-8, and 8 2435,

-that the Hezith Care Cost Review

f Authority gf lts July 7, 1807, muzeting

:promuligated 8 proposed legizlative
: ride for the Certifionts of Weed Dro--

cgrety = ttlad. “Exempilod From
Certificate of Nesd Heviaw”

. A publie hearing for tha regelpt of
oral and written comments on these

" rulss will be held 2t 8:00 pam., Mone

dav, Auzust 10, 1967, at the Auvthords’

173 cfiices lorated ef Suite 203, 108
Dee Drive, Cau.!u'leaf;n:nnt West
Virginig 23011, Commenis may be
maziled ¢ t.he Anthority in leu of at-
tapding tha publie hearing. The comn-
mants rmust be received ot the
Autherity's officeg by August 10,
1737, o be incloded inn the record.

For o copy of the rle, pleace come
tael the Secreizry of Siste's Oilce,

For sdditional informmation, cone
tact Sarmpal B, Folin, Erxcoutive
Durectar, at the Authority's addrass
or ‘-y tzlephoning (251) 343-3701.

- WelarJ, Dale
Chaimman

7:11

T:13




LESAL NOTIZE

TO WEOMAT AT CANCERN:

Walter J. Dale  Crawssn ives
Vigod Hean Cars Cast Sewvew
Aumiorty, hgremy F1+B5 ncron oo
Suant o Wesl Vigint Cioe 15.30.
&35, 182583, anc 234 23, ina:
e Heuth Care Cost Rerew Aulnge
WYoal ds o July 7, o1esT, s
STEMLGIleT o moasen Ke;

fum2 for the Cemileate of Neod ;”C‘-
der Frem Cacfe

2am Ldod "Evamry

FuRs wHl De Red
honday  Acqust tQ)
AUIPSr v £ Ofh
PR
WestVirging 28311 Comnesis may
be raied o e Autrar
anadng My pushe fcting Yhe
A5 LSt Be refeves 2 e
steis By Acg
G DE rowged m he cezora

3 copy, e rap seige
eantact A Terretary o Stag'y Sk
fice.

Bl azditeny vlomanes, contant
S3TuLe B, Floe, Bxeoutiva Swgctar,
&7 Ne Aumronly s asotess o Ty lgwe

ERCraag 1204 3-13 ST s
WALTER D Q&L o
Crarman 7

st A R N bl

PUBLISHER'S CERTIFICATE

STATE OF WEST varﬂA
COUNTY OF HARRISON
I Debeorah S. Veltri
Classified Office Manawer of CLARKSBURG TELEGRAM,
ol

a2 newspaper of peners! cireuliation pubhshed in the City

Clarksburg, County and State aforesaid, do here

by cortify that the

annexed
CLESS T
LEGAL NOTICE

was publ

v—-ib.j 1T RE=m ga}-(L

ished in sald CLARIFSBURG TELEGRAM cne time,
Julw 19__ 87 -

The publisher’s fee for said publication is 3
E

]

; a
C1 ”tsmnao ﬁce JI&, of Clarksburg Telegram. ',E SE‘A‘“"‘ é
Subseribed and sworn to be.ore me this___13th day

s T oer ’ s
GE “‘“f*v 218 817

<7
WWQ/ W*«-’W‘

" /Notary Public ff and Lo? Harmson Cw" v, W Va,

o
2d e Doctaber
<= T day af__ Jdctobe

Iy commission expires on the

19
Form CA14 T




Arfidavit of Publication
. "-f{_'f;Jh {T\{]’:“\'
STATE OF WEST VIRGINIA, A, <7

- \:‘:"‘:“ oo
Kanavha County, to-wit: T/Zoes O
£ /'; ’”C;/*
\‘SJ'-

I, Kim Tvier of the

(] Sunday Gazette-thail [x] Chorleston Gazette, a daily Democratic

newspaper [x] Doily Mail, e daily Republican newspaper, pub!isheci in
the City of Charleston, Kanawha County, West Virginia, do solemnly

swear that the ennexed notice of  Legislative Rule

was duly published in said paper crice a___G&Y for__©cne

- 3 - . . 1 X
successive dav. commencing with the fssue of ihe 13eh
day of July , 19 87 , and ending with the issue of the

lithday ef July , 1987 | and was posted

ct the froent door of the Court House of said Kanawhe County, West

[

Virginia, on the

Dates Published: 7-13-87

_— Ty L

Subscribed and sworn to before me this_13 day of ___Julv 1 87

Netary Public of Kanawha County, West Virginia

My Commission expires October 28, 1991

Printar's Fee $ _ 32.04

TO WHOM IT MAY COM-
CERM:

Yalter J. Dxle, Chatrman,
West virginia Health Care Cont
Review Authority, herebdy
cglves nolicy pursuant s West
Yirginia Cade, 415.20-§(b},

162588, end y29A35, tha! the

eaith Care Cos? Reviww Ayth=
ority &t lts July 7, 1987, meeating
promuigaled a oroposed legls-
lative rule for the Certtficais cf
Need Program—=*itiad *Ex-
ampticn From Cartificate of
feed Review. ™

A pubile hearing for the re

eorpt of aral and writlen com- |
ments on thess rulss witl be |

hat gt 2:00 p.m., Monday, Au-
guc 10, 1947, at the Authorlty’s
aifices tocated at Suite 200, 100
Cee Drive, Charlestan, Wasl
Virginis 75317, Commants may
be mailed ta the Authacity in
lteu of attanding the sutlic
hearing, The comments must
te received at the Autharity's
offices by Auvaust 10, 1987, 12 De
Inctfuded I the record.

For @ Sopy of the rule, plaaie
coatact ihe Secretary of Srate's
Cfiice,

Far acciional intermaticn,

cantagt Semuel B, Felte, Egec-

utive Cirector, at the Lythacl-

ty's aadress or by lafepnaning

{304) 32337010,
WALTER J. DALE
Chairman

(1583}

;
!
1
|
I




LEGAL.NOTICE
TOWHOM 't MAY CONCERN:
Walter J, Dale, Chnirman, Weat, Vir.
ginia Health Care Cost Review Authori-
i1y, hereby gives notice Puvauant to Wegt
Virginia ~ Code, £16-2D-8(b),616-20B-8,
nnd $29A.3-5, that the Hoalth Caro Cout,
Reviow Authority at jiw July 7, 1987,
meeling promulgated n Proposed Tegin-
lative rule for Lhe Certilicate of Neod
Program-tithod “Exemplion From Certi.
s ficaleof Neod loview,”
A pulilie heoring for Uhe receipl of ornl
nad writlen commente on these ruloy
s will he held ot 2:00 p.n., Mondny, Au-
pust 10, 1987, at the Autharity's uifices
located 0t Suite 201, 100 Dee Drive,
Charleston, Weat Virginin 25111, Com.

miuts snmy be maited to Lho Authorily in

“licu of altanding thy public hearing, The

EUnents musl bo recrived ag (he Au.
Lhoriy's alflican by Augual 10, 1987, o be
includedin the revord.

For a copy of the rule, plengo contact,
the Seeretary ol State’s Qffic,

For additional informntion, contact
Sarnuel B, Fulio, Bxecutive Director, ai
the Authority's nddress or by telephon-
_.:nr.wc..:,.x..w...‘v.ch. .

WALTERJ, DALL
Chairman

A we ai

CERTIFICATE OF PUBLICATION

State of West Virginia, oot e

County of Mercer,

f the
Charlotte Beckner — RN o
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hereto under the caption;

sad____Blueli gld Daily Telegraph. .

was publishied e the : -;.1 -
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@.\
o the year 19 . )
[ : 18. @m\u / - e ‘e
Publiavon Fee 700 7 e R L
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AFFIDAVIT CF PUBLICATION
BECKLEY NEWSPAPERS INC.

BECKLEY, WEST VIRGINIA 25201

COPY OF PUBLICATION

culy 13 1987

STATE OF WEST VIRGINIA,
COUNTY GF RALEIGH, to wit:

1, Frank D, Wood being first duly sworn upon my cath, do depose and say
that I am Director Of Sales of Beckley Newspapers Inc., a corporation,
pubiisiier of the nawspaper entitied The Register/Herald, an Independent
newspaper; that [ have been duly authorized by the board of directors of
such corporation to execute this affldavit of publication; that such
newspaper has been published for more than one year prior to pubiicatisn of
the annexed notice described below; that such newspaper is regusariy
published daily, far at least filty weeks during the calendar year, in the
municipality of Beckley, Raleigh County, West Virginia: thar suach
newspaper 15 a newspaper of “‘general circuiation,” as that term is defined
in article three, chanter fifty-nine of the Code of West Virginis, 1331, as
amended, within the pablicalion area or areas of the afereszid rnuricipality
and county: that such newspaper averages in length four or mora pages, ex-
clasive of any cover, per issue; that such newspaper is cireunlated to the
general pubiic at a definite price of consideration; that such newspaperisa
newspaner to which the general public resorts for passing events of a

litical, religious, commercial and socisl natere, and for current happen-
ngs, announcements, miscellaneous reading matters, advertisemmeants and
other potices; that the anrexed notice

of Legal Notice
(Description of notice)

wask

was duly published in said newspaper cneea for
one success! e _Ek_ {Class ___I_.J. commencing
with the issue of the L9cn day of July

13_87 ang ending with the issue of the i3th i day
of July e 39__8_”7(.“:& was prited at the

on the ___day of 13 y; that sald an-

nexed netjce was publizhed on the following dates:
SRR By

and that the cost of publishing said annexed notice as aferesaid was

1181 . :
h—/’ “" . 0
Frack D, Wood, Rirector Of sales
Beckicy Newspapers

Talen, subscribed and sworn to kefere me in my sald county this
13th July 87
T dayof i ©

My commission expires _, Bugust &, 1596
T
N eV SR e WO SO
Notary pudlie of Raleigh g?{my.
Ylest Virginia




CLASSI
LEGAL NOTICE

TO WHOM IT MAY CONCERN:

Walter J. Dale, Chairman, West Virginia Health Care Cost Review
Authority, hereby glves notice pursuant to West Virginia Code,.S 16-2D-8(b},
§ 16-29B-8, and § 29A-3-5, that the Health Care Cost Review Authority at its
July 7, 1987, meeting promuigated a proposed legislative rule for the Certificate

of Need Program — titled "Exemption From Certificate of Need Review."

A publie hearing for the receipt of oral and written comments on these
rules will be held at 2:00 p.m., Monday, August 10, 1987, at the Authority’s
offices located at Suite 201, 100 Dee Drive, Charleston, West Virginia 25311.
Comments may be mailed to the Authority in lieu of attending the publie
hearing. The comments must be received at the Authority's offices by

August 10, 1987, to be included in the record.
For a copy of the rule, please contact the Secretary of State's Office.

Por additional information, contaet Samuel B. Folio, Executive Director,

at the Authority's address or by telephoning (304) 343-3701.

Wil Yt

WALTER J. DALE/
Chairmean
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NEWS RELEASE

July 7, 1987

Walter J. Daie, Chairman, Wesi Virginia Health Care Cost Review
Authority, announced today that the Authority had begun the process for
adopting a new legisiative rule for the Certificate of Need Program. The rule is
required by the 1987 amendments adopted by the Legislature. The rule for the
Certificate of Need Program sets forth the procedures for three (3) new
exemptions from complete certificate of need review for projects involving the
replacement of major medical equipment, capital expenditures not related to
hesalth services, and certain mobile technology that can be shared by hospitals,
The rule also provides for the review of certain new services which are already
offered in the proposed service area.

A publie hearing will be held on the rule at the Authority's offices located
at Suite 201, 100 Dee Drive, Charleston, West Virginia 25311, on
August 10, 1987, The publie i3 invited to attend and to l:nake oral or written
comments on the rules. In lieu of attending, written comments may be mailed to
the Authority's offices.

For for further information, contact should be made with Samuel B. Folio,
Executive Director, at the Authority's offices or by telephoning (304) 343-3701.

For a copy of the rule, please contact the Secretary of State's Office.

%

WALTER J. DM_.E
Chairman




DEPARTMENT OF HEALTH & HUMAN SERVICES Public

AB | 7 1967

Mr, Walter J. Dale

Chairman, West Virginia Health Care
Cost Review Authority

100 Dee Drive

Charleston, West Yirginia 25311

Dear Mr, Dale:

This is 1n response to your letter of July 7 to Secretary Bowen
requesting comments on West Virginia Legislative Rule: Exemption from
Certificate of Need (CON) Review.

It is no longer necessary for the Department of Health and Human
Services to comment on the above proposed regulations for West
Yirginia's CON program, Title XV of the Public Health Service Act, the
health planning legislation that required States to develop their CON
programs to meet minimum federal requirements, was repealed January 1,
1987 by P.L. 99-660, Accordingly, regulations governing the Federal
health planning program, including CON were rescinded under the final
rule published in the March 30, 1987 Federal Register. In the absence
of authorization, the Department ceased the operation of its health
planning program and CON functions.

Sincerely yours,

WMM—\.

Robert E, Windom, M,D.
Assistant Secretary for Health
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Board Meeting

CHAIRMAN DALE: It is 2:04 and we will come to
ordar. First, we will have the approval of the minutes of

the July 24th mesting.

MR. FIZER: Mr. Chairman, I move the approval of
the minutes as they are printed and distributed within our
notebooks.

MR. KEESLING: I second that metion.

CHAIRMAN DALE: A1l in favor.

MR, FIZER: Aysa,

MR, KEESLING: Ave,

CHAIRMAN DALE: New business: The approval of the
"Fee Schedule for Certificate of Need Matters”. At this
time, I will turn the mesting over to John Kozak, who will
axplain the issue basfore you.

MR, KQOZAK: Thank you, Mr., Chairman. You shouid

all have in ycur notebcoks, which are available on the table

ovar there by Margi, copies of the Fee Schedule as they have

i

bean amended following the raceipt of public comments.
As part of the filing regquirements with the
Secretary of State’s Office, the staff and I will have to

respend in writing to all of the comments that have btesen
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made, and that will be done in detail later this week. At
the moment, I will just go over the changes that were made
in the ruiles themselves, and deal with the suggested changes
that we rejected at a later time.

As you will notice from Tooking at the rules
in Section 3 on Page 2, almost towards the end, they are
substantially different in format than the prior rules were,
Rather than setting a scheme based upon specifically who the
applicant was, we went to a scheme that locked more towards
what type of proposal was involved, the estimate of the
amount of staff time and resources that would be available
and needed to be sxpended upon that type of proposal, and
then secondarily, who will be making the diffarant
proposals.

The changes themsslves, as far as the
amounts that will paid, begin on Pags 3. You will note by
Section 3.1 that cne of the comments that the staff has
suggested that the Board accept is that no fee be charged
for regquest for declaratory rulings or for any reguest on
the reviewability of a matter.

wWe thought the comment that was made itThat
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wae should encourage people to ask us questions as to
reviewability or non raeviewability in other technical
matters was correct and should be encouragad. So 3.1 would
drop any fee requirement for such inguiries,

Basically, what has bean left is a fee for
applications and a fae for certain of the exemptions under
Section 4 of the Statute itself.

3.2 begins the fees for the applications.
As you run down through, vou will note that there wasgs set a
dollar 1imit for esach of the types of applications. Hospice
Proposals, no matter who they are from, to be $25, The
Group Homa Proposal is an example of a format that we use in
a number of places where the fes is geared to the number of
beds proposed. So in this situation if a Group Home
Proposal came in for & beds, then you would have a fee of
$400 being proposed. A similar situation is suggested for
nurging homes later on.

The different types of ambulatory health
centers is set up for a $500 fee. Ambulatory surgical
facilities are a bit more compliicated. We anticipate that

those kind of projects as they are proposed will be

L.
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generally somewhat controversial, at least to the hospitals
that they are going intoc the service area of, so we
anticipate a bit more of a contested case surrounding those.

So that if anybody does suggest an
ambulatory surgical facility, there is a base fese of $1500
for that type of appliication, assuming that the base type of
ambulatory surgical canter would have two surgical rooms,
and then an additional $500 for each third and above surgery
rooms.

As the example shows there, if you come in
with a base ambuiatory surgical facility that would be
$1500, but if vour surgical facility wanted thrse rooms,
that would be upped by $500 tc %$2008. In other words, 4
would be $2500.

At the top of Page 4, acguisiticns. As you
all know, the acquisition exemption at the moment provides
that any health care facility which is to be prepesed for
£1,000,000 or itess 1is not reviewable and can go througn an
axempt process under Section 405 of the current regulations.

In Section 3.2.8 we have a $1000 fee for

thosa acguisitions in excess of that $1,000,000, so it is to
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cover the highar cost of the acquisitions for the $100C.

3.2.7 is the nursing home situation I |
mentioned garliisr, as wall as mantal health facilities that
would offer alcohol and substance abuse centers. Again, the
staff suggests that you concentrata on the number of
proposed beds with the fee of $100 per preoposed bed. The
standard 60 bed nursing home then would be $6000, and if
they had the extra two respite care beds, then it would be
$8200, The additicn of perscnal care bads by any existing
healith care facility, which again would primarily be
nursing homes, would also be 3100 proposed bhed Jevel,

A1l major medical equipment, except for the
new Section 4 exemption, would ccme in at $500. The
addition of health services, or a change in health service
not covered by an exempticn, would be $500. Those will
primarily be the cnes that involve some sort of a large
capital expenditure themselves and would not be covered by
the existing 4.02 exemption for new health services.

The devalopment of any new acute cars
facility will be a fee cof $200 per proposed bed. An example |

of that would be the Greenbrier Psychiatric facility, which
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you are all familiar with in Beckley whers they are
proposing to build a new psychiatric hospital, that being
220~some odd beds at this point. The fee for that would be
2z20-some times 200C.

We next break down into a situation where
just a capital expenditure itself is being proposed, rather
than any of the specific type of items that we got before.
The amount of the fee for those kind of applications varies
with the dollar range cf the propcsal itself. Initially,
for the $1,000,000 to $10,000,000 range for an acute carse
facility, a fee of $500 is being proposed, unless this
gualifies for an exemption.

If you recall, under the exemptions regs
that we will be discussing later today during the public
hearing, there is an exemption for up tc $2,000,000 if you
are a non acute care hospital, or if ycu are an acute care
hospital, $2,000,000 and nc affect on your rates. That kind
of a situaticn would not be covered by this, as is explained
tater. But a $1,000,000 expenditurs by a hospital, say for
a health service, modernizing beds, or whatever, then there

would be a $500 Tea,
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The fee scheduls then slides up in
increments of $10,000,000. Ag is noted, it tops out at
$2000 for anything above $30,000,000. That is to take care
of the novelist situations that were discussed before cf the
new WVU Hospital cor the new Greenbrier facility to begin.

You will note that thare is a difference |
there between that fee schedule and the fae schedule for non
acute care facilities, which is similar in that it 1is based
on units cof $1,000,000 initially, then every $10,000,000
thereafter,

The fees are somewhat higher, depending upon

the categery, but basically, go up in incraments of halves, i
So that for a non acute facility wanting to make an

expenditure of $10,000,000, the fee would be $1000, whereas

for a hospital it would be %$500.
On exempticon requests, an exemption

request, specifically under Section 4.1 on Page 5, tied to

all of the exemptichs given by Section 4 of the Statute, 1f

anybody makes a requast for an exemption determination under

any cof those sub parts, there will be a 3100 fee.

4.2 then creates an immediate exception to
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that. That is for the 4.1 exemption, which is the very
lengthy and complicated cne that I'm sure we will be hearing
about later this afterncon. It tries to make the
distinction between just the inguiries, or the reviewabiiity
quaestion again, is this capital expenditure reviewable, is
this health service reviewable,.

If it can remain at that level, there will
ba no fee for that. If, however, 4{i)(4) is necessary to
raquire an application, then the secticon goes onto say then,
depending upon the type of applicatien involved, the fea
would then be ascertainsd.

Thera was a lot of discussicn during the
public hearing concerning the weakened cendition financially
of a number of hospitals in the state. In addition to this
slight difference in the amount of some cf the fees tc be
paid, Section 5 on Page 8 also creates a waiver cf any fee
for any hospital which has had a three-year average of
earning lass than $130,000. That is their afier everything
net income.

wWa used the language from the Rats Review

Statute, which is what we picked up there, it is the net
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revanue over expenditures. So if as a very bottom Tine the
hospital has had less than $150,00C on the avarage for threes
years, there will be a waiver completely.

Section 8, which is new, specifies that
there will be no refunds under any circumstances of any fees
that were paid, unless at the very initial moment when they
are paid it is detsermined that the fee shouldn’t have been
paid in the first place, or if it was too high.

If we determine that as it ccmes in, then
there could be a refund in that situation., But a refund in
the situation where, say, initially a 400 bed facility,
which is Tater cut to a 200 bed facility, there would be no
refund cn that.

The guestion of a credit arose Trom a number
of comments. Section 6.2 would deal with that by noting
that if somebody applies for an sxsmption, pays the fes for
an exemption and the exemption is ruled negatively, they do
not get the exemption and they didn’t come back and fils an
application, the fee paid for the exemption would be
credited against what is owed for the application.

Section 7, Adjustments tc Fees Paid, is
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contained in the former rules that has been rsarranged to
fit bettar. what this basically does is it prevents
situations from somebody coming in initially and either

undervaluing an application or proposing a smaller

application, paying a fee on it, and then increasing it
later. This indicates that any of those kind of increases
in midstream would cause the review to stop and the
collaction of the required fee, based upon what the thing
looks like. Conversely, as I mentioned earlier, there would

be no refund if the application gets smallar.

Secticon 8, on Page 7, Conflicts in the
Applicable Fea. We raccognize that categories, to some
axtent, may overlap, and that mare than one category may
apply to a given proposal. What Section & indicates is that
in those situations only one faes will be charged, aven if
three or four are applicable, and it will be the highest of
the ones that are applicable, but vou would not total up the
whole group of them.

Section 9 bhasically remains the same, except
that I did try, particularly in 8.3, to clarify the meaning

of why 9.3 is there. 9.3 was objected to on the basis that

N e e e f m 2 & e e ——— —— —— —— s — it —  ——— e ——iny ——
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soma folks thought we were trying to impose criminal
Tiability on the basis of procedural rules. That wasn't the
intantion, and is neot the intention of 9.2.

The intention is merely tc notify people
that those penalty provisions are out thers on the
substantive basis, and that if you run into any of the
probiems that might trigger any of those penalties, then you
are geing tc have difficulty dealing with them. But these
rules in and of themselves do not impose the liability, it
is still the Statute itself. We thought that it would just
ba useful to have a specific notice provisicn so that foiks
would have something to Jjog their memories to remind
themselves they are under some duress to make sure all of
this is donre accurately.

That highlights the changes, tut does not,
of course, deal with the comments that were rejected, which
will be addressed in writing later on and filed with the
Secretary of State'’'s Office. We did consider thoroughly the

question of just how much money the staff thought would be

raised by these gquestions and how much money was needed to

keep the program going. {
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In short, according to our calculations, the
current budget for HCCRA does not make provision for five
people, that there are five people whose positions are
axpected to be paid for by these rules and from the fees
that they generate., That will be detailed in the written
response that will come later.

Mr. Chairman, unless there are any
gquastions, that is my synopsis. I would suggest that the
Roard adopt a motion accepting thase changes and directing
that they be fTiled as permanent prcocedural rules.

CHAIRMAN DALE: Thank ycou, Mr. Kozak., At this
Lime we have a motion and we will discuss the...

MR. KEESLING: Of course, I as a Board Member make
the moticon that we approve this new fee schedule that has
beean set out by Mr. Kozak.

MR. FIZER: I have a guestion of the ccunsel,
With the substantial change that we made within these
regulations, Mr. Kozak, should they not go back cut for
public hearing?

MR, KCZAK: I think they have been changed, as I

said there in my 1ittle monoicgue, substartially in Tormat,
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fbut I don’t think that the impact of them has been changed
in terms of the overall amount of money that they are
intended to generate. It has just been spread around a bit
different. So I think as a result of that, that they don’'t
reach the ievel of the Statute requiring a second public
hearing. I think legally we can make a debate on that, but
my own opinion, I den’t think that it would ba necessary to
have a second hearing con these.

MR. XKEESLING: Mr. Chairman, I feel like this new
fee scheduls adeqguately addresses the concearns and the
comments of all the people who attended the public hearing
originally. I think down the road if there is any further
concerns by anyone or comments, and all, I think that wa
could again address them at that particular time. But I
feel like our going over these, the spesech given, and
everything like that, we have bsen very careful to try to
address curself to the concerns and the comments that were
made. I think in its present form it has done a substantial
job of trying to placate everybedy's concarn.

MR, FIZER: Mr. Chairman, I don’t disagree with

what Mr. Keesling was saying, that we have addrsssed thcse
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comments that wa received before. But as I sit here and I
1isten to the review from the counsel, and so forth, and
considering the time that these regs have baen out, I
personally consider them to be substantially changed from
where we started from and where we sclicited comments.

Therefore, I would suggest that we file them
with the appropriate agency, but alsc set ancther public
hearing date on them.

CHAIRMAN DALE: Well, I agree with both, but I
think there has bean adeguate time for anybocdy tTo appear up
here or things toc be in writing, so I have to go along with
Mr, Keesling. Would you care to vote at this time?

MR, KEESLING: Yes, I vote in favor of accepting
the fee schedule as it presently stands.

MR, FIZER: I support the filing of them, but
maybe 1in crder to clear this up, that it would be more
proper to make an amendment To Mr. Kessling’s amsndmant, and
then deal with that amendment as to whether we should or
should not go for the public hearing, and then vote on the
filing of the regs,

Wwith that, I would make the moticn that we
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file the regs with the appropriate entities, and we alsc
put them back out for public hearing. That would be my
amendmant to Mr. Keesling’s amendment.

MR. FOLIO: Deal! with the amendment now.

MR. KEESLING: I vota opposed to the amendment
that Mr. Fizer has suggested.

CHAIRMAN DALE: Again, I state that there has baen
plenty of discussion and everybody has had ample time, in my
estimation. If they would want to offer any epposition,
they have had every opportunity to te up here and express
themselves,

MR, FIZER: I vote for the amendment.

MR. KEESLING: I vote against the amendment.

CHAIRMAN DALE: I vofe against the amendment.
There is a two to cne vote against the amendment.

Now on the main motion.

MR. KEESLING: As I stated, on the main motion I
vote to accept the fee scheduls as it presently stands.

CHAIRMAN DALE: Mr. Fizer?

MR, FIZER: I approve the main motion.

CHAIRMAN DALE: That i1s three for the main mction.
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At this time wa will go on to the Procedural Rule for
Requests for Hospital Rate Changes. Mr. Kozak.

MR. KOZAK: Thank you, Mr, Chairman. Again, those
are in your books, and there is a pile of them on the table
there. We used the same format for these with tha strike
through and underline that a lot of folks are used to using
in the legislature, except, of course, for caption headings.

The first change shows up on Paga 4 of the
Procedural Rule for Reguests for Hospital Rate Changes. It
was suggested in ones comment that we should make available
as to the specific allowance for a pre-appliication
confarence between the staff and any heospital that wishes to
meet with the staff in putting together a rate application.
That is similar to what is already done with the Certificate
of Nsed.

We have held that out on an infecrmal basis
as a possibility to anybody that wanted £o reqguest it in the
past., The staff believes that puitting it in writing as a
formal offer is probably a good idea. 8o at the bottom of
Page 4 and ontc Page 5, there is an allowance now for a pre-

application conferance speciftically,
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The next change shows on Page 7, relating to
Section 4.4. There was a comment that the hospital bs
notified in advance of the news media and community of what
a decision is on & particular application. Historicaliy, we
have attampted to do that by mailing the decision to the
hospital first, a day in advance, and then followed by news
releases later. Again, as the underlining shows, the staff
is suggesting that we formalize that procass and put that in
as a requirement. At the time that a decision is written,
as well, the staff could call the hespital. If it were a3

hespital, say in the eastern panhandie, or elsewhere, that

may nct get mail delivery within 24 hours, they could

arrange that with the individual hospital during the course |
of the review to let them know what the decisicn is going to |
be after the decision is rsady.

Page 8, in Section 4.7. There was some
criticism of where the application paper should be for ths
public to review them. The section before only mentioned !
that they would be available at the hospital if anybody
wanted to wander into the hospital from the community to

lTook at that. We had assumed that everybody would L
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understand that under the State Freedem Information Act,
that those papers will also be available here at the Agency.

wWe suggested an amendment to 4.7 that would
include the offices of the Bcard as a place they could come
to look at it. We rejected the noticn that the hospital
should not have those available as well, basically in the
interest of those communities that are a far distance from
Chariseston and would have to travel four or six hours to
come here to look at the gapers, rather than being able to
go to the hospital during regular business hours. So we
Teft that reguirement as it is, and we suggest that the
Board merely change that by adding the language indicated
there in the middie of the page.

A number of criticisms, cor a criticism that
appears a number of times, relates tc scme confusion between
the use in some places of interested person and other places
of interested party. For the sake of clarity, we have
switched to just using interested party at all times.

Inserted intc Secticn 4.7 aisc the phrase
"or entity", indicating that somebody cther than a natural

person can be an interested perscn in a proceeding, that
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being, say another nospital, perhaps, or some local union,
soma local citizen's group, Jjust some non natural person

also has a right to be an interested party. So that is,

again, by way of clarification, and that continues ontc Fage !
9.

Also, on Page 9 in Section 4.8, we accepted
the criticism of the rulas that the 20-day reconsideraticn
procass should begin upon receipt By the hospital of the
order, rather than the date of its entiry. As you will
racall, wa sent cut tha orders to the hospital by certifiad
mail, so we do have a date certain by which to judge when
the 20 days would begin, as shown by the certifised mail
receipt. The staff suggested that we acquiescent that.

Tharse was a criticism made that in the case

of a reguest for reconsideration that was denied, that ths
reascons be stated. Again, under ths Administrative
Proccedures Act any decisicon by the Board is suppcesed to te ;
in writing, with reasons given for their decision.

The staff is suggesting that we put that in
as clarification of what existing policy is Jjust so it will

be formally noted, s¢ that whethar granting cor denying the
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reconsideration, the decision has to be in writing and has
to state the reascns for it.

On Section 5 we clarified the title a 1ittle
bit by inserting the word “automatic” in front of rate teo
show that there is a difference there between the rate
applicaticn reguests that come through in the usual course
of matters and thcsa that are available as a result of any
change tc the section this past term.

Secticn 5.1, thera was some criticism as to
whether or not this automatic rate increase should apply
only to the average rates per discharge for inpatients, or
whether or not the lsegisliature was intending for the
automatic rate of increase at the inflation level weculd also
apply to such things as ocutpatients, and presumably, non
operating and other cperating revenue.

Mainly because of a decision that I wil]
discuss later, the staff would suggest that we acguiescent
that criticism. As a result, I struck cut the word "only”
there in the first 1ine of 5.1, so that that change with a
change that appears later would indicate that besides

discharge averages, alsc cutpatient charges and other
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incoming can alsc raise with the rate of inflation.

5.5, at the bottom of Page 10, is probably
the most controversial item. As you wiill recall, the

structure language uses the Data Resources index. The

staff has suggested that the regulation be amended to use L
the "hospital and related services” item off of the Consumer
Price Index for all urban consumers as reported by the
United States Bureau of Labor Statistics.

That component, in looking at it, we notad

that it is made up of a number of items, such as room rates,

other hospital servicaes, as well as ocutpatient servicss.
S8ince the outpatient services is a specific component of
that number, that is what led us to make the change that I |
menticoned earlier in 5.1, i
At the and of 5.5, on Page 11, the Board has
suggestad to point out specifically to the hospitals
something that the staff beijeves is implicit within the
automatic rate increase as it is provided. That is, that

within the autcomatic rate increase of inflation it is

expacted to be all increases for new technology, for non

supervisory wages, malpractice premiums, new services, or ;
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the other individual adjustments that the Board in the past
has made to the DRI factor.

So that as a result of that, as it would
work as an examples, if the inflation rate is running at 7.1
percant, the hospital would be expscted Lo take a 7.1
percent increase and not have any additional adjustments for j
any of these cther items. If what they want is a 7.1
percent, then they have got to live within that for all

these other increases. If they need additicnal funds for

these other increases, then they have got to come back
through a regular rate application. Regular rate
applications, of course, will continue using the DRI, as
opposed to the CPI Index. |
5.8, on Page 12, again no specific -- the
section is available to outpatient revenues and othsr non
patient sources of revenues. There was consideraile
confusion over what the second sentence in 5.8 meant.

Hopefully, the language there clarifies it and deesn’'t make

it worse.

What it was intended to do was that since ‘

this whole thing is based upon an average charge per
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discharge, the staff is concernad about situations where the

utilization is laess than what the hospital is sxpectiing to
maka, so that the hospital’s gross patient revenue would be
lower.,

A1l this sentence is attempting to sav is

that the hospital cannot expect to increase its average
charge per discharge on tha laessar number of patientis to get
to the same level of gross patient revenus. Hopefully, it
is understood that that is what that is trying to say.
Again, in 5.8, on Page 12 and carrying on

ovar to 13, is another notice provision which indicates that

the hospitals which apply for the automatic rate of
inflation increase are expected to live within that increase
and not to aexceed it, and that if they do exceed it, they
are notified that they are subject to the variocus penalty i
provisions of the Act. As the last sentence that has been
added indicatses, such liability will be determined by
raferaence +o those ssctions and not oy these rules.

Again, procedural rules cannot impese
substantive requirements inscfar as penaities go, but we

thought that a specific statement, placing everybody on
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notice that those penalty type provisions did exist in the
Statute, was in order so that everybody is aware of what
they are doing.

5.10: There was a guesticn concerning the
hearings as to whether or not somebody besides the Authority
or an interested party could regquest the hearing. Some
folks thought that the hospital sheould specifically be
mentioned., We, agreeing that they should be specifically
mentioned, have done so in 5.10.

5.11: There was some criticism as to when
monitaring would take gplace, which it appears again later in
the Regulation back on Page 18 on what is now Section 12,
the Compliance Reports. In 5.11, in particular, there was
concern raised by the staff with the way the automatic rate I
increases would appiy, that if what 1is being allowed is an
automatic increass on top of what is actuailly being earned,
then what we are running intc with the number of hospitals
in this current rate cycle, a number of the hospitals are
coming in with actual earning rates higher than their

immediate succeading order would allow them, and in fact,

ware over the revenue l1imits. The staff was concerned that
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the automatic rate of inflation increase not be allowed to
legitimatize what may be a past violation by granting an
increase on what is, in effect, an overage.

Rather than trying to sort out all of those
issuas during the course of what the legislature seemed to
intend a fairly rapid process, the rate of inflation
increasse will still remain upon what the hospital actually
earnad.

However, 5.11 indicates that the Board still
has the authority under the Statute itself to note pricr
excesses in the revenue limits, make adjiustments for thoss
in terms of reducing the amount that was actually earned,
and then applying that relief prospectively.

Sc, in effect, there may be a situation
where a hospital weuld exceed its past revenue limit, come
in and put their automatic rate of inflation increase into
effact and go up to that level, te then followed by a
determination by the Board that the excess did occcur and was
not justified, that there should be scme penalty in that
year, and then a roliing forward of that effect into the

following year, which would then have the effect of lowering
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the automatic rate of inflation increase.

That whole scenario involves pulling
togethear a number of diffarent sections of the Statute, and
not merely the automatic rate of inflation increase. But we
thought, as concisely as we could, that we should have
scmething in the rules pointing out that that was a
possibility.

Szction 6.1, on Page 14, the non lawyers in
the crowd, hopefully alone, didn't understand the buzz words
that I was using where I stated that the appiication must
state the fact with specificity and not in a conclusory
fashion. A1l that that meant was that they have to describe
them in detail, they Jjust can’t say "We are having financial
hardship, give us an increase.”

They have got to give us the reasons why
they are having difficulty, the boilers bhlew up, we Tost
half of a wing, three-fourths of cur nurses quit, or
whatever, details of what is needed there for the temporary
rate changes, not Jjust something in a conclusory fashion,

Saction 6.8 again inciudes that a hospital

specifically can request a hearing on the temporary rate
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increasa, if it wants to, or in effect call a hearing on its
own .,

Page 17, Sectiocn 8. This puts intoc formal
oeffect something that folks who watch us have probably
noticed that we have been doing for thae 1ast six months,
which is tying the rate review process down with the old
Health Care Facility Financial Disclosure Act, Article &F-
t6. If you have been following our recent orders, we have
been rejecting a number of applications in part, at lsast,
because they are ocut of compiiance with the Financial
Disclosurs Act, which we use a 1ot of the information in it
to evaluate the application.

Section 8 formally states that is something
that we are going to be doing, and indicates that an
application will not ba accepted unless the faciiity is in

compliance with the Financial Disclosure Act. That is

similar to what thne regulations for CON presently state, and '

will tia both of the regular arms of HCCRA to our third
responsibility of implementing the Financial Disclosure Act.
Other than that, the changas are mainiy

renumbering. At the very end of the change of regulations,

|
|
|
|

|
|

|
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thare is a form that was devised for how the automatic rate

of inflation could be affected. It didn’t seem to us that

any changes were needad in that form, other than in Line 4
there at the bottom where instead of saying DRI, the mos£
recent hospital related saervices component is CPI, which we
abbreviated at CPI, should be used. The hospital couid
aither have that by referring themselves to the most recent
publication, or by calling us and we would be happy to tell
them what that is.

It is still referred to as Hospital Marxset
Basket Cocmpcnent, since that is what the Statute itself
usas. If you recall the 1ist of Statutes, which is the
problem we’ve had in understanding this section in the past,
wa refer to the Hospital Market Baskei Component or the
Consumer Price Index. What we ars using is something called
the Hospital and Related Services component or line item,
actually.

It was thought that Hospital Market Basket
Component was the mcore readily understandable to the public

term of trying to get across what was being intended here.

Rather than use the technical term in the title, we thought
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that using the commonly understcood term would probably be
best for communication purposes,

If there are no further questions, I would
suggest that the Board entaertain a motion adopting the
changes in the procedural rules and permitting me fo file
them as permanent procedural rules for the rate reviaw
program,

CHAIRMAN DALE: Could I have a motion on this?

MR. KEESLING: I make a moticn that we adopt the
Procedural Rules for Requests for Hospital Rate Changes as
presented by Mr. Kozak.

MR. FIZER: Mr. Chairman, I would move to offer an
amandment to those ragulations pricr te the adoption of the
main motion. That amendment would be to strike Section 5
within those preposed ruies, and I weuld 1ikKe to speak to my
motion, sir.

MR. KEESLING: 8Section 5 as it refers to the

Automatic Rate of Inflation?

MR. FIZER: Yes, sir.

CHATRMAN DALE: The whcole section or Jjust one?

MR, FIZER: I think the whole section is relevant
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to it,

MR. KEESLING: Wwhat sort of reasons do you have,

Larry?

MR, FIZER: Primarily, the reasons being that we
have discussed those, as the comments alluded to, awhile
back. We had initially inserted the index of the DRI. I
would be one of the first to resadily admit that that was not
the intent of the legisiature.

However, one of the things that is clear
within this, while the legislature intended something beyond
the DRI, it is not clear that it meant the Hospital Related
Component of the Consumer Price Index. The figures that
ware prasent and were usad within the legislature, as thay
pertain to the word Market Basket Component of the CPI, was
somewhat lass than the 7.7 that was produced last year as
that measurs.

I am suggesting to vyou today, even as we sit

here, and bty the industry themselves, as I Took at Mr,
|
|
Rutiedga’s comments from the last public hearing btefors this
hody, the word Market Basket, or the words Markeit Basket,

ware inserted hbetween hospital and component of the CPI, :
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thus creating some confusion, and in fact, defining an index
which does not exist.

I am of the opinion that since we do not
know, and the legisiature failed to make clearly what their
intent was, I don’t think that I want to second guess them.
I would prefar seeing it go back to them to define since
therea 1is no such index.

MR. KEESLING: We have various alternatives that
wa have discussed regarding this matter. 1 feel that the
alternative that we have chosen here more closely follows
the intent of the legisiature than any of the cother
alternatives. It was pretty cbvious that the legislature
did intend to usse the Consumer Price Index because they
spell that out in hare.

I think what the legislature did was maybe a
poor choice of words. They inserted Hospital Market Basket
as a subtitle to Consumer Price Index, rather than the
Hogpital and Related Services. But I feel very clearly that
they intended to use a haspital component or the Consumer
Price Index. 3o for that reason, I think that these new

rules and regulations do follow the intent of the

——— e e —m—— i e
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legisiature,

MR. FIZER: 1In closing, Mr. Chairman, beafore ths
motion is put to a vote, I would only point out tc you today
that I don’t disagree with what Mr. Keesling was saying,
that it was the intent toc allow an increase at some rate of
inflation.

The Statute doss not clearly define that.
As a matter of faét, it defines an index that is not in
existence, one at the present that is 7.1 and is projected
tc cause something like an 11 percent increase for this
year, which means that within the State of West Virginia cur
hospitals can increase their charges to the consumers of
this state up to 11 percent without any review. I dcn't
think that was the intent of the legisiature toc give such an
snormous rate of increase without any type of review.
Therefore, I would urge the adoption of ths amendment.

CHAIRMAN DALE: As far as I'm concerned, in part
and essence I agree with both members, but I strongly agree
with Mr. Keesling. Number one, because I think the only
fair barometer in there is the DRG, which gives the hospital

componant the complete CRI. So I think that is the only
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fair way, and that’s the way I would have it go at this
time.
MR. KEESLING: Do you want to call for a vote on
Mr. Fizer’'s amendment? \
CHAIRMAN DALE: Yes, \
MR. KEESLING: I oppose Mr. Fizer’'s amendment.
CHAIRMAN DALE: I oppose it.
MR. FIZER: I vote for it. Mr. Chairman, I would
offer one more amsndment. That amendment would be that
since thers has been such a substantial change from the
original regulations that called for the DRI, which was
around 4 percent as proposed in those regs., Lo be sxempt
from review we now have an auytomatic increase of up to 7 |

percent. I woculd suggest to you that that is definitely a

i
L

substantial change within the proposed regs and request that

we file those for a public hearing.

MR. KEESLING: I oppose Mr. Fizer’'s amendment.

CHAIRMAN DALE: I oppose the amendment. At this
time wa will go onto to vote on the approval of these rules
and regulations.

MR. KEESLING: I think I have alresady propesed to
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adopt the Procedural Rule for Requests for Hospital Rate
Changes as they have baen presented by Mr. Kozak.

CHAIRMAN DALE: I vote for them.

MR. FIZER: I vote nay.

CHAIRMAN DALE: Two for and cne against. Now we
will go to conducting the public hearing on the legislative
matters concerning the Certificate of Need Review.

MR. KOZAK: Thank you, Mr. Chairman. Ladies and
gentlemsn, wa will follow basically the same format that I
belisve most of you are familiar with from the public
hearing that we conducted a couple of days ago. Briefly,
under the Administrative Procedures Act we are required to
hold a public hearing for the receaipt of comments from
anybody who wishas to comment on propesed regulations.

The set that we have before us is a bit
unusual in that they are legistative rulss, which msans that
they ultimately have to be approved by the legisiature, but
they are alsc prasently in effect as Emergency Legisliative
Rules, so that they are, in affect, the laws that exist as
wa meet hasre today.

As a rasult of the comments that we hear

|
'
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today, the Board will hold a meeting, that at this point is
schaduled for August 31, at two o’c¢lock in this rocm, for
gocing through a similar process that we Jjust did with two
procedural steps for making changes. Such changes as are
adopted at that time, if any, would have the affect of
changing both the smergency set, as wall as ultimately the
permanent proposed legislative rules.

From hara, the legislative rules would have
to be filed with the legislature’s Rule Making Committes,
and I would suspect that they will be taking comments at
that time, as well as possibly conducting their own pubiic
hearing, so you all can be assured that you will get another
shot at whatever happens as a resuit ¢of what the Beard deoes.

As I mantioned at the beginning of the
meeting, actually before we got started, we are reguired
under the APA to file with the rulss and with the
iegislature a copy of a list showing everybody who was 1in
attandance and their organization that they are
representing. Thare is a sheet remaining outside at the
door there. If you have not signed 1it, I will again ask

that you do so, please. 1 have one sheet in front of me
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which indicates some names that wish to speak, and I will
call for other persons after I have exhausted this list.
Before I go on to do that I would just like
the record to note that I have received written comments
teday. Prior to today I had not received any written
commants. Initially, we received comments from the west
Virginia Hospital Association, from United Hospital Center,

from West Virginia University Hospitals, Inc., from HCA

Raleigh Genesral Hespital, and also from S$t. Mary's Hospital.

In addition to those written findings we can

take verbal or oral comments at this time. As vou will
again note, there is a Court Reporter present to make a
transcript of what is said today so that we and others can
make reference to the comments that are made. To begin
with, I would tike to recognize Mr. Rutledge of the West

Yirginia Hespital Asscciation.

MR. RUTLEDGE: This may take a l1ittle bit of time.

I think we have an 11 page legislative rule. I noted just
bafcre I came up here that we prepared 256 pages of comments
on that rule. I will let you know right now that I don't

plan on going through all 26 pages of comments, but rather
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try and hit the major points.

First of ail, we are pleased to have an
opportunity to submit written comments ralating to the
Emargency Legislative Rules filed by HCCRA on July 7, 1987.

Primary concerns 1is the first category we
address. A reviaw of the Emergency Lagislative Rules have
resulted in the identification of several broad and
significant areas of concarn,

Number 1. The rules as written reguire
HCCRA to make a determination of tha eligibility of
axemption of a project. As we will discuss later in these
comments, it is only under certain well defined .
circumstances, as articulated by the legisiature, that such
Agency determination should be made.

Number 2. The rules as written do not
provida the criteria by which the Agency will be making
determination on the exempticn of any given project. 1In
this respect, the Emergency Legislative Rules are seriously
deficient. One function of the administrative rule making
process centers upon cconduct of the State Agency,

The regulatory authority has an obligation
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to clearly cutline the criteria by which decisions will be
made. This identification of standards to be utilized in
the Agency decision making is impocrtant for two reascns.
First, it allows the entities regulated to have soma
reasconable predictability of resuits., The Health Care
providers affected by these regulations should know in
advance what substantive factors will influence and guidse
Agency decision making.

Secondly, clisarly articulataed standards
announced bty the Agency insure that Health Care proevidars
who are similarly situated are treated in a similar manner,
The objective is to ensure a fair decision making process,

not an arbitrary one.

Number 2. The rules raquire information via

inappropriate formal Agency notification which could te used

and misconstrued to require review under other sections of
the Statute.

Number 4. The rules as written misconstrue
the Statute. We feel this is particulariy obvious when we
compare Secticn 16-2D-4(1)(4) of the West Virginia Code Lo

Section 6 of the Agency Rule, which is expiained in some
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detail later on.

Moving on to the introduction. In this
saction of the Emergency Lagislative Rule HCCRA renders its
parception of legisliative intent in anacting the enrclled
committea substitute for House Bill 2342 by stating, number
one, that it is to alleviate the financial burden cn Health
Care facilities, and thereby prevent passage of sucnh burden
onto Health Care consumers; number two, Lo accelerate the
Certificate of Need process for certain activities.

We maintain that there is a third and morse
parvasive intent of the legislature which can be saen
through the 1987 statutory modification. That 1egisTative
intent is to grant health care providers in West Virginia
relief from the regulatory process of the Certificate of
Need Program, provided that certain criteria or threshold
circumstances are met,

It is praecisely whan the basig criteria
axists that thae legislature has decreed that health care
providers shall be exempt from the regulatory process. The
intent of the Statute is not to increase the decision making

authority of the Agency.
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Upon study of the 1387 Statutory
modificaticns, which are contained in House Bil11 2342, it is
respectfully suggested that the title of these Emergency
Legislative Rules be changed from "Exemptions from
Certificate of Need Review” to "Activities which are not
subject to the Certificate of Need Review Program.”

Accordingly, the language contained in the
fifth line of the introducticn, which states in part,
“Promulgate rules to exempt from Certificate of Need Raview
certain activities of health care facilities"” should be
changed toc read, “Promulgate rules which indicate when
nospital, health care providers, and legal entities are nct
subject to the Certificate of Need Program.” Similar
changes in language should alsc be made where appropriate in
cther sections to the Rules.

Section 3, dealing with replacement cof major
medical equipment. Section 3 and rejated subsections as
written contain provisions for the filing of notice and
subseguent Agency action. These provisions wiil be
discussed later in this comment, they won’t be discussed in

detai] as written in the comment,
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Howaver, the same provision as they relate

to Section 3 will cause an unnecessary delay in the delivery

of appropriate patient care. This delay, especially as
ratating to the replacement of worn cut equipment which may
not be functioning properly, experiencing excessive down
time, or not functioning at ail, has the potential of
causing substantial harm to the public interest by impeding
the accessibility of needed services and adeguate paiient
care.

It is therefore suggested that Subssecticn
3.1 be rewritten in its entirety. Ws have provided ycu,
both in the text of cur comments, and in a revision of your
rule, suggested language for that rewriting. These
suggested changes are made because cartain portions of the
State Health FPlan which identify specialized acute care
services, if utilized, would make Secticn 3 cof the rules
meaningless relating toc replacement of obsolete equipment
which has been and will be substituted by eguipment in that
sheilter,

1t is also respactfully suggested that

Subsection 3.2 of the existing Rule be rewritten. This
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section deais primarily with the information required in the
requirement of notice. Subsection 3.2 as originally written
by the Agency contains a requirement of notice to the State
Agency. This reguirement has no statutory basis and should
not be included as part of the Emergency Rules,

Subsaction 3.4 as written by the Agency
should be sliminated because there is nothing for the Health
Care Cost Review Authority to rule upon. There is no
requirement for the Agency to make any determination, either
in the Statute, or the rule as rawritten.

Section 4 dealing with capital expenditures
not Tor health services. It is suggested that Subsecticn
4.1 and 4.2 be written. Statutory autheority for this
section, as contained in the Wast Virgirnia Code,
“Significantiy, the legislature deliberately does nct
raquire Health Care facilities or legal entities to apply
for an exsmption from obtaining a Certificate of Need.”

The ianguage of the Statute is deliberate in
nature, particularly when compared with cother languags
corntained in the Statute. If the legislature had intended

that the State Agency issue exemptions for capital
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expenditures and not for health services, jt would have
clearly so stated.

To provide an example, in the Statute it
states that a health maintenance organization is not exempt
from obtaining a Certificate of Need unless it has submitted
an application for such exemption to the State Agency, and
the State Agency approves such application. In the
subsection that is under present consideration the
legislature omitted that type of an sxemption language, thus
the legislature again indicated that hospitals should not
have to apply for an exemption. Rather, the deliberate
language of the Statute says, "The State Agency may adopt
ragulations by which a Certificate of Nesed may not be
regquired., "

We argue that a determinaticn by the State
Agency of exemption should not be required, except as
clearly defined by the Statute. Indeed, Section 16-2D-4 is
the very sectiocn of the article which instructs the State
Agency to refrain from including certain activities in tha
Certificate of Need Program. Therefore, we bslieve that

Saction 4 of the rule should be rewritten as we have
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outlinad in our testimony.

In addition, the provisions of Subsection
4.3, as written, indicate that only those capital
expanditures equal to or lass than $2,000,000 shall be
exempt from CON activity. No Statutory authority,
whatsocever, exists for this arbitrary limitation. By
declining tc determine a maximum dollar amount the
legislature has indicated that there should be nc maximum
amount. If the lawmakers determine otherwise, they wouild
have included a monetary standard as it did in cther
sections of the 1387 Statutory modification.

We also neta that acute care health care
facilities are singlied out for discriminatory treatment in
that no capital expenditure which will result in an increase
in rates charged to the entity’s patients will be eligible
for this exempticon.

Ltegislatively created dispensation is
effectively obliiterated by disallowing the cost for any

expenditure to be considered as part of an acute care

facilities expense base. Taking this subsection in its |

totality it is obvious that the effect is to completely

 ——— e e ————————— e e e e e e — e ————— =
- - '




. 47
Board Meating

negate that portion of the 1987 Tegislative modificatien.

Further, taking subsaction 4.3 as it is
written from a practical viewpoint it is unworkable.

Capital cost tec include depreciation has 1ong been
racognized as a legitimate expense incident to all
industries and businesses. The Federal Medicare and the
State Medicaid Programs, as well as third-party payors, havs
been advocates, and in the instance of Medicare proponents
are in concept with funded depreciation.

To deny capital cost as a part of a
facilities expense base, irrespective of the level of
capital expenditure, will prevent a hospital from recovering
nacessary funds for replacement, rencvation, and initial
invastment.

Madicare and Medicaid Program reimburse
providers for their share of capital costs only. The non
Madicare and non Medicaid payors tc avade paying their share
could prevent providaers, especially our smaller and more
rural providers, from acguiring needed new capital and/or
replacemsnt items., No prudent business would attempt to

market his product below cost, and this section arbitrarily
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sats a laval of capital expenditure for which the full cost
would not be recoverable.

To state that such expenditures shouid not
be included in the hospital’s axpense base denies ths
legitimacy of the expenditure -itself. The Agency tharefors
takes the position that such items as telephones, computer
hardware and scftware, and other items listad, are really
not essantial for hospitals.,

For all of the above reascns, it is

respectfully suggested that Subsection 4.3 be deleted in its

entirety. Accordingly, also Subsections 4.4 and 4.5 become
unnecessary and should be eliminated in their entirety for
the reascns that I have lTisted above,

Section 5, dealing with shared services.
Subsection 5.1 and related Subsections should be rewritten
to reflect the understanding that no exemption is needed
from the Agency for the reasons that were indicated saritier
in our testimony and our comments.

Subsection 5.3, as written by the Agency,
should be deleted in its entirety. Nothing in the Statute

restricts ownership of egquipment. In reality, any third
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party may acquire or own the equipment. The Tegislature did
not restrict such ownership to an acute health facility.
Inclusion of this provision arbitrarily restricts hospitails
from obtaining a legislatively created benefit of the
Statute.

Further, it pravents two or more hospitals
that wish to joint venture from forming a third entity in
order to acguire the eqguipment. The formation of a third
entity can eliminate conflicts with regard to scheduling and
provides joint accountability. It also obviates probiems
that could arise if the hospitals involved have different
organizational structures. 8Single providers changse,
religious orders, profit makars varsus non profit makers,

Subsection 5.4 should pbe deleted in its
entirety. The laegislature clearly intended heospitals, and
therefore, the patient community served, relief from the
regulatory process in the provision of shared services
between two or more acuts care facilities.

Additionally, this Subsection, as well as
Subsection 5.5, as written, serve only to delay the

affectuation of new provisions, in effect, would defeat the

e e e g . L e S e . . — —— — e A~ —a — — — ———— —
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lagislative intent of moderaticn through a regutatory

process.

Section 8, dealing with other claims of

exemption. This section is premised upon & notice to the
State Agency, as contained in West Virginia Code 16-20-4,
for thcse situaticns and circumstances in which notice is
required by the Statute. As such, in Section 8 other claims
of exemption was a misnomer. The Section, as written,
clearly exceeds the Statutory authority and jurisdiction of
the State Agency.

16-2D~4 is concerned with relief from both
the CON process, as well as from obtaining a formal

axemption determinaticn from CON by the Agency, exceapt in

those instances such as health maintenance organizations,
prejects undertaken for rasearch, ang acguisition of health
care facilities. These activities are the exclusive and
only circumstances under which notice to the Agency and an
Agency determination must be reached. Therefore, the notice 1
raguiraments only pertain to the above narrow but important
situations.

To read the Statute as the Agency does in
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raquiring notice whera no notice requirement statutorily
exists is exempiified by Subsection 6.1. Adhering to the
requirement of this Subsection as written will render two
results. First, it will require a health care facility that
wishes to make any capital expenditure, institute a new
health service, or to effect any change in an existing
health service for reasons other than replacement of major i
and medical equipment, share services or obligations of a
capital expenditure for services not directly related to

clinical health services that require them to be reviewed,

In these situations the health care Tacility will have to
file a verifTied notice with thas Agency.

Secondly, once HCCRA receijves any verified
notice the provisions of 16-2D-4(1) will be activated. This
means that irrespective of any clear intantion on the part
of the legislature to declare those activities which are not |
subject to CON Program, such legislative intent is again
ignored by the Agency in these Rules,

This disregard for legislative intent
results in precisely the opposite effact of what the

tegislature has decresed. That is, under this Section ‘
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virtually any activity undertaken by a health care facility
is now made subject to the CON Program.

Additionally significant, the Agency has
included Subsection 8.4 and 6.54, as these sactions clearly
demcnstrate, in our opinion, an inadvertent
misinterpratation of the Statute which cannot be justified.
Wa go into some detail, by the way, in clarifying exactly
what we mean there,

we would alsc veice cur concern regarding
the Agency’'s failure to define by Rule the term “"geographic
area” as used in Subsection 8.3 and 6.4. Nothing in the
Statute provides a definiticn of this term. In the absence
of a definiticon the term itsalf is open Lo extremely broad
interpretation.

Failure teo provide some direction or
limitation to this term will unacceptably result in placing
tartiary facilities in competition with virtually everyone
in the State, and alsc could impede the development of new
services in West Virginia if they are found to be in
competition with health care Tacilities in the bordering

states of Kentucky, Maryland, Ohioc, Pennsylvania and
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virginia.

Having completed a review of the 6 sections,
we also have a comment on the 7th section in our written
comments that I would like to summarize. The intent of the

tegisiature in enacting House Bill 2342 was to grant relief

to health care providers frem the reguilatory process through

the addition of Statutory provisions which moderate that
process.

The Health Care Cost Review Authority has
construad the language of the Statute in such a way that,
Number 1, health care facilities and hospitals, in
particular, are denied the benefit of that relief. Number
2, the Agency regulatory process will dramatically incrsase
resulting in, A) Increased cost to health care facilities;
B) Unnecassary and untimely delays in the provision cof
needed services to patients; C) Increased opportunities for
litigaticn and associated costs; and 4) Increased cost to
consumers. The Rules as written will therefore cause
substantial harm in the public intersst.

In several instances the Agenéy nas, albeit

unintenticnatlly, abused its discretionary authority to

|
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promulgate rules by, 1) Migconstruing the language of the
Statute., Neither the ragulatory authority nor the entities
raguiated are free to disregard, ignore, or obliterate thea

intent of the legislature. Number 2} Failing to provide

criteria by which exemption will be judged, thereby awarding
toc themselves extraordinary discretions in making such
determination. Number 3) By promulgating rulesg ctearly in
axcess of Statutory authority.

For all of the above reasons the Agency is
raspectfully requested to rescind by modification the
present Emergency Legislative Rules and to issue revised
rules which we have attached to these comments and
identified as Attachment Number 1.

Health care providers are willing to inform

the Agency of their activities, which is evidenced by the

rules as rewritten. The suggested rules achieve the i
Statutorily permitted balance incurraed by the 1887
modifications bastween Agency regulation and the ability of
health care providers to expediticusiy provide appropriate
sarvices to the citizens of West Virginia.

The revised criteria alsc provide a clear
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direction to both the regulatcer and the reguiated for
activities which are not subject to the Certificate of Need
Program and make the 1987 modifications consistant and
coherent.
I appreciate your indulgence.

MR. KOZAK: Thank you, Mr. Rutledge. Next would
be David Bailey from the United Hospital Centar.

MR. GOULD: Mr, Kozak, I have an appointment

conflict. My remarks are brief and I was wondering if I

might be permitted to

MR. KOZAK: Theaere being nce objection, Mr. Gould.

MR. GOULD: My name is Gary Gould. I am the
Asgssistant Administrator of wWheeling Hospital, and I
appreciate the opportunity to speak bafore you., I will be
very concise. Spacifically, there is really only one aresa
in particular that I would like to address to you and it has
already been mentioned, as have several others.

I share some of the concerns that Mr.

Rutledge has ocutlined. ©One in particular deals with Section
4.3, and that is the one on the exempt projects for non

health cars related services and their impact upon rate

|

{
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setting. The proposad rules indicate that the provider may
obtain an exemption for a capital expenditure which is not
directly relatad to the provision of health services, and
which is lass than %$2,000,000.

Howevar, Saction 4.3 further states that
capital expenditures and cperating expenses related to such
an exempt project would not be included in an acute care
facility’s expanse base, and that further, the exempt
expenditure cannot result in an increase in the rates
charged by the facility.

As a result of those two restrictions, in
essence, all acute care facilities will be required to file
Cartificate of Need applications for otherwise exempt
projects in order to assure that there will be no negative
impact on that facility’s rate review preocess in the future,

Since the reasonabieness of expenses and
rates of acute care facilities is subject to rate review,
Section 4.2 of the proposed rules should provide that
capital and operating expenses shall be included as part of
the acute care facility's expense base and may serve as a

legitimate reason for increases in rates.
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I sit back and I kind of think of a few
projects that we have had back over the vears., As I

understand the way the rules are written at this time, a

piece of digital angiograpnhy equipment, which is extramely

sophisticated and expensive, if it was indeed a replacement,

would be exempt from this process. Presumably, although it
is not written in here specifically, the axpenses asscciated
with that piece of repiacement medical equipment would be
included in my expense basis and could, in fact, ba a
justifiable reascon for a rate increase.

But on the other hand, 1if I implement a new
telephone system or repair existing heating systems, that,

in turn, as I read thig, unless I misconstrue it, would not

be acceptable as part of my axpenss base unless I went for a
CON. That does not seem to me to make a lot of sense, and
doesn’t saeem tc be particularly consistent.

I would urge that you adopt that if it is
truly going to be an exemption for those services, that, in
assence, those expenses and rates should be in there and

their reascnableness reviewed as part of the rate review

process, the overall rate review process.
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The only cther item that I would comment
upcn would be that in the proposed rules there are severa]
places when it tailks about the detesrmination of the
examption. I balieve it indicates that there is 30 days
that there would be a determination of exempticn. That
determination would be deiaved if there was a request for
additional informaticn.

I think that it would be very, very =-- at
least from our perspactive, I guess, 1%t would be very
helpful if that time pericd for detaermining those
axemptions, if the remaining portion of the rules were
nailed down a 1ittle tighter. It would be preferable that
we @ithar get a response on the exemption being there within
10 working days, or that we get a very timely notice for
additional information, shorten up the time period. Thoss
are the only two comments that I would like to address
specifically. Thank you,

MR. KOZAK: Thank you, Mr. Gould. David Bailey,
United Hespital Center.
MR. BAILEY: Mr. Chairman, Members of the Board,

others of The Authority, United Hospital Center appreciates
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the opportunity to respond to your proposed Emergsncy Rules
on Exemptions from the CON review process as fiied with the
Sacraetary of State on July the 7th of this vear.

Unitad Hospital Center concurs with the

analysis of the West Virginia Hospital Association, which
has identified and discussed in detail sevaral significant
areas of concern related to the proposed Emergency Rules.
Because of ths in-depth critique already provided by Mr,
Rutledge, my comments will emphasize those areas of the
rules which impact United Hospital Center.

First, Section 3. This provision effecting
a replacement of major medical equipment is of particular
interest at United Hospital Center, which not too many years
ago went through a drawn out and expensive Certificate of
Need process, which included a reconsidsration hearing to
replace an outdated and cobsclete Ceobalt 60 Unit Linear
Accelerator,

In its decision on that replacement HCCRA
spacifically found that the Linear Accelerator would be
providing a more affective and safer method of radiation

therapy for cancer patients. Despite this, as we interpret
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these Legislative Rules, other hospitals seeking to replace
Cobalt units would still be required to undergo a full blown
Certificate of Need review. We think this defies
legisliative intent to impose CON raview in these
circumstances.

We are also concerned that the notice
reguiremant contained in Subsection 3.2, which can trigger a
full blown Certificate of Need review, directly contradicts
the intent of 16-2D-4 to make replacement of major medica)
equipment non reviewable. We balieve that the filing of
information about the equipment should be sufficient.

Second, capital sxpenditures not for health
services. The West Vvirginia Legislature, in drafting
16-20-4, deliberately did not reaguire health cars facilities
or legal entifies to cbtain an sxemption fTor capital
expanditures not related to health services. In other
words, the legislature intended that hospitals and other
entities could acquire iteams such as telephone systems,
computer software and hardwars, and medical office builidings
without being subject to the Caertificate of Need Program.

Section 4 of the rules, as presently
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drafted, attempis to circumvent thig dispensation and to
single out hospitals by forbidding hospitals which maks such
purchases from including them in their expense base for
purposes of rate review.

As tha Authority surely realizes, from a
practical peoint of viaw such a reguiremant precludes
hospitals from taking advantage of the exemption since it
prevants them from recovering necessary funds for
replacement, rancvation, and initial investment, thus,
despite lagislative intent otherwise, this reguiation will
force hospitals to undergo a CON review if thay want to
recover their cost.

We alsc questicn the arbitrary limitation of
those exempt capital expenditures at $2,000,000. How was
that number selected? What criteria were relisd upon? Did
the Authority review the average cost of telephons or
computer gsystems to determine whether $2,000,000 is a
reasonable cap?

Third, shared sarvices. Section 5 of the
rules pertaining to shared services imposes an unwarranted

ownarship restricticn which affectively eliminates the
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benefit of the axemption. As this Autherity is well aware,
many hospitalis who are presently participating in a2 sharecd
mobile service, such as MRI or Lithotripsy, do not own the

equipmaent. Thea usual reasons for this relates to the

financing of the service or the utilizaticon of the
facility’'s parent organization venture.

Nevertheless, the acute facility is the
entity which utilizes the equipment and provides the service
to the community. Why has HCCRA chosen to focus on
ownership, an aspect on which the Statute is silent, uniess
to trigger a review which the legislature did not intend.

Tha situation invelving United Hospital
Centsr’s mobile CT Scanner illustratas this point. As the
Authority will recall, during the late 197¢'s and early
18980's, United Hespital Center shared mcbije CT services
with Fairmont General, Davis Mamorial, and Memorial Genaral
Hospital. During this time, for rsasons ralated primarily
te the financing, the Union National Bank of Clarksburg
actually owned the CT, Ssarvices, however, were provided by
the acute care facilities.

From our own experience, we frankly fail to
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sae the relevance of ownership in this scheme of review

whera, in fact, acute care facilities are sharing the
saervices and thareby meating the federal requirements of the
Statute.

Finally, other claims of exemptions. By
requiring verified notices which may result in CON review,
saction & of the reguiations clearly excesds the statutory

intent of limiting the applicability of the Certificate of

Need Program.

To us, this secticen particularliy conflicts |
with HCCRA'’s statement in the preamble of the ruies, that 5
their purpose is to alleviate the financial burden on hea?th;
care facilities and to accelerate the Certificate of Need
process for certain activitiaes,

The many concerns we have with the

provisions of Section & are iillustrated by the provision

granting the Autheority unbridied discreticn toc order a CON |
applicaticon merely because an affected party requested a
hearing on a claim of exemption. Under this provision
reguest for sxemption, which the legislature explicitly

removed from the Certificate of Need application process,
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now by raegulation becomes subject to a full application.

In summary, Secticn & ignores legislative
intent to 1imit the impact of the Certificate of Need
process by attempting to subject every activity undertaken
by a heaith care facility to revisw.

In concliusion, our review of these Emargency
tagisiative Rules demonstrates that rather than reducing the
scope of Certificate of Need coverage as the legislature

intended, the rules actually impermissibly expand HCCRA's

control over the activities of hospitals and other health
cara facilities. We respectfully submit that such expansion
viclates legislative intent.

If west Virginia hospitals are subjected to

the breader review contemplated by these regulations, the

consumers of West Virginia will pay in terms of increased

Health care cost and government expense, In our view, the
West Virginia Legislature exercised gocd judgment when it
trimmed back the scope of the CON rsview.

United Hospital Center respectfully urges
HCCRA to abide by that legislative intent and reduce the

break of these legislative rules. Thank you, very much,.
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MR. KOZAK: Thank you, Mr., Bailey. Jack Canfield,

Charleston Area Medical Center.
MR. CANFIELD: Thank you, very much, Mr.

Chairman, and members off the Authority. I am Jack
Canfield, Senior Vice President for Corporate Develcpment at
CAMC., I testify today on behalf of Charleston Area medical
Center, St. Francis Heospital and Thomas Memcrial Hospital.
A1l three concur in the comments which I shall be making.

Mr. Chairman, we again appreciate the
opportunity tec appear before the Authority and tc comment on
regulations relating tc exemptions from Certificate of Need
raview. We feel that the general thrust of the recently
snacted law is beneficial, both for the hospitals, and also
for the Health Care Cost Review Authority. I wish to
comment on just a few of the provisions in the Emergency
Rules.

Our first cobservation relates to the

provision in Secticn 3.1 concerning the replacement of major

madical eguipment. WwWe fully understand that the Code
provides a definiticn of major medical equipment and

establishes a cap of $750,000 before formal approval by
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HCCRA 18 required.

Further, Saction 3.1 specifias that a
Certificate of Need may not be required in those instancas
in which an applicant proposes to acquire major medical
aquipment which merely replaces medical eguipment which is
already owned by the facility and which has bacome ocutdated,
worn out or obsolete.

One issue we would raise hers relates to
what HCCRA would consider to be ocutdated, worn out or
cbsoiets. As an example, Hospital A might be interested in
purchasing a piece of replacement egquipment in order to take
advantage of the new generation of technelogy. Buft the used
siece of eguipment might not be technically obsolete by =
dictionary definition, that is to say, no lohger in use.
Hospital B might be perfectly willing to purchase that used
piece of equipment. Sc what is obsolete for one hospital is
not necessarily cbsolete for another.

A second example would involve equipment
which may not technically be considered worn out or
outdated, but which might have a great deal of down town,

So with technology in medical equipment as dynamic as it is,
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tremendous changes are occurring practicalily overnight.
While we do not at this time have specific language to
offer, we do recommend that this regulation be liberaliy
construed in such a way that the hospitals would not be
pracluded from acgquiring new genaration equipment,

Wa do have a specific suggesticn in regard
to the timetable in the 3.3. A 30-day review of notices
filed by health care facilities to purchase routine medical
eguipment seems excessive. For such purchases, Section 3.2
specifically defines the information which 1is reguired.
HCCRA, in fact, reguires extansive supporting Jjustification,
as drafted. With all of that information on hand, it doces
not seem unreasonable that such reviews be complieted within
10 days after receipt of the nctice.

Qur specific recommendation would be that
you consider operating this section in t10-day increments,
rather than in 30-day increments, because, as currentiy
written, not a great deal of time is saved.

For example, and this has been touched upon
by some of the previous speakers, but HCCRA has a 30-day

review period., If more information is desired at the end of
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the 30~day period, then another 30-day review period begins
upon receipt of the requested information. That amounts to
at least a 60~day review for replacement equipment.

Wa suggest that you consider 10-day review
periods instead. That would net be unprecedented in that,
under axisting law, HCCRA is required to act in some cases
within 10 days. This would provide you with the information
you need, It retains the opportunity feor you to regquest

more itnformation, but it meets the intent of the law, which

is to speed up the process.

Also, 1n Section 3.4, we would urge you, as
wa have in previcus testimony, to specifically a1lowl
hospitals to regquest a hearing on matters which nave been

decided upon by HCCRA. In this section it is indicated that

the decision by HCCRA will be final. We suggest the
opportunity to present additional information should be made
availabla through the hearing process. [
We, too, would like to comment on procedures {
for exemptions from capital expenditures as cutlined or
referenced in Section 4. These are for expenditures not

directly related to health services.
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The Coda in 18-2D-2(g) defines expenditure

minimum as $1,000,000, defines majior medical equipmant as
$750,000 or higher, and defines expenditure minimum for

annual operating costs as $500,000,

Howavar, we find no statutory provision
which establishes a $2,000,000 threshold for non health care
ralated services. We undarstand the thinking of the
Authority behind a dollar cap. I think this was touchsd
upon at the seminar that was held here in Charleston a few

weeks ago. That was to put such a cap in place cf having to

spell out every conceivable exemption that might come up.

Howaver, we feel the language presently ;
drafted in the regulations, minus a cap, 1is sufficient, in
that vou list some expenditures as examples, and then add
the words "among others.” That would appear to me to
provide HCCRA with both the guidance and the flexibility it
needs to make its decisions. Spo we respectfully suggest
that, with the retenticn of such language, a dollar cap is
unnecessary and cartainly it was not intended in the
Tegislation.

Wa do note that the cost of providing nen
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health care sarvicaes, whether more than $2,000,000 or less
than $2,000,000, constitutes overhead. Ons cannot
afficientiy operate a heospital without such fundamental

services as computer systems, parking areasg, or telephones,

for example. As such, there should not be a prohibition
against the patient rate structure reflacting such overhead
costs as capital and depreciation.

Without reiterating our earlier comments, we
wouild recommend again that the 30-day review procedure in
Section 4 be replaced with a procedure in 10-day incraments,
and a hearing process to be included for hospitals.

Turning to Section 5, we again call
attention to the West Virginia Code. In the Code HCCRA is
given the option to promuigate regulations for shared
services between acute care facilities. The Code provides
that the eguipment must reascnably be mobile, and that HCCRA
shall spacify the items axempt from raeview. |

We nots again, as some @ariisr have, tThat
the law dosas not require that acute care facilities own that |
equipment. Yet the proposed rule requires ownership. As wa

mentioned eariiar, rapidly changing technology in medica?
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aquipment is a fact of 1ife. Indeed, in scme instances, it
may be more cost efficient for a hospital to rent equipment
or te lease it, rather than to purchass it.

In other cases, equipment might even be

acquired under a lease/purchase arrangament. It does not

seem in the best interest of our hospitals, particularly ocur

teaching and referral hospitals, to regquire ownership of
mobile equipment in order to qualify for this exemption
provision,

The preopesal in Section & provides the
process by which health care facilities are to regquest a
detarmination of axemption from review. The basic problem
here is that almost any nhew service can be <cnsidared
competitive with services provided by other faciiities,
depending on the definition of competiticon, geographic area
or economic factors, which is referred to in the rules.
Furthaermore, even if one facility does not provide a given
sarvice, the initiation of that service by another facility
could very sasily be viewed as competiticn.

Should you, however, choose to leave In

Tanguage about competition, it would appear that the burden
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of proof is on the wrong party, that is to say, the
applicant. If there is a ciaim that a service is
wnraeasonably competitive, it should be the burden of the
challenger to provide that documentation.

Again, to repeat mysalf, we would request
that hearing procedures be specifically provided for
hospitals as they have besn for any affected perscn. This
was addressed in the regulations we went over earlier. As
wa requested in esarlier taestimony, we urge that the term
"affected person” be clearly defined, and that procedural

reguirements for such intervention be established in order

that the application process not be tied up by frivolous
challenges. i
In Section 7.1, the language states, "A
hearing shall then be held at the earliest opportunity of
the parties and the state agency.’ We suggest a specific
time period be established for the hearing to be scheculed.
This is not inconsistent with your earlier propcsals for

hearing procedures. For examplae, in the proposed rules for

Reguests for Hospital Rate Changes, hearings are required to

be scheduled within 45 days. A requirement such as this

|
|
.
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would prevent unnecessary delays in the review process.

Qur final point, Mr. Chairman, we would nots
that the regulations are absent any procedure or timetable
with respect to increasing the expenditure minimums
established by the Legisltature. As you know, the statutory
thresholds on capital expenditures and major medical
aquipment are affectiva October i1st of this year, and they
remain in effect until September 30, 1988.

HCCRA has the authority to establish
regulations to adjust the expenditure minimum tc reflect the
impact of inflation. The manner in which such a review
would be carried out logically fits in these regulations and
would snablie hospitals and the Authority to better plan far
future activities. S0 we would ltiks to suggest including
the procadure for that inflation adjustment as well in these
regulations.

Mr. Chairman, that concludes my comments,
and let me again thank the Authority.

MR. KOZAK: Thank you, Mr. Canfieid. Allen
Meadows from Princeton Community Hospital.

MR, MEADOWS: Thank you, Mr. Koczak. Mr. Chairman,
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Board Members, ladies and gentlemen. My name is Allan
Meadows. I am the Diractor of Marketing at the Princeton
Community Hospital.

With regard to your new proposed reguliations
ragarding examptions from Certificate of Need, let me first
say that Princeton Community Hospital is pleassd with the
various threshold increases for capital expenditures, major
madical eguipment purchases, and annual operating expenses,

We arg also pleasad to see tha change in the

definition of substantial change to health services to
axclude hospices, wellness centers, adult day care, and
ampulance services from review. DUDropping the review
requirement for changss in the use of beds is also a welcome
change.

Princeton Community Hospital thinks all of
these changas will allow us to more guickly react to
changing health care consumer demands in Mercer County and
the surrounding region. However, we do have three
suggestions regarding your proposed regulations.

Our first suggestion concerns Section 4.3, t

"Capital Expenditures Not For Health Services." We feel the
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tast sentence, “Any item obtained by an acute care facility
pursuant to this exemption and the expenditure and expenses
related thereto shall not be considared a part of the acute

care facility’'s expense base," does not reflect ganerally 1
accepted accounting principles or standard accounting
methods approved by Medicare,

For axample, if we decide to build a
$2,000,000 medical office building, what do we do with cur
dapreciation expense in the vears to come. Lat’s say wa
depreciate the $2,000,000 over the next 230 vears. Using
straight 1ine depreciation wa would have to include
approxXximately $67,000 depreciation expense in our expense

base each year, according to generalily accspted accounting

principals.

wWhat if we had borrowed the $2,000,0007 Why |
wouldn't the interest expense be inciuded in the expsnse
basa? We respectfully suggest that you simply dalets the
last sentence in Section 4.3,

Qur second suggestion is with regards to
Section 5.2 where vou have, we believe, inadvertently

axcluded from the exemption acute care facilities who
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participate in a shared service but who do not technically
own the service.

Cur hospital is a member of Voluntary
Hospitals of America, VHA. Thae primary reason that we
joined ¥YHA was to be able to develop shared services with
other member hospitals in order to maintain our lower costs
to patients. But VHA is not an acute care facility,
tharefore, it is our understanding of Secticn 5.3 of your
new proposed regulations that, if VHA owned a mobile
iithotripter and VHA member hecspitals wanted to share that
service, your shared sarvices sxemption would not apply.

wWa respectfully suggest that you amend
Section 5.2 by simply taking out the phrase, "or if the
ownarship," so that the secticn reads, "This exemption is
not available if any participant in the shared sservices is
not an acute care facility.”

Qur third suggestion deals with Secticen 7.1,
"Requests for Hearing and Reconsideration Hearings." The
last sentence reads, "A hearing shall than be held at the
sarliest oppoertunity of the parties and the state agency.’

We feel the phrase "earliest cpportunity” is too vague a

—
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time frame. This may lead to individuals unnecessarily
delaying the CON process to the detriment of patients
needing a new service.

Therafore, wa respectfully suggest that a
definite but short time period be set, for example, "within
14 days."”

Thank you, gentleman, for this opportunity
to express Princeton Community Hospital's suggested changes
Lo what we otherwise feael are some very positive steps
towards helping hospitals more sasily meet health care
consumar demands.,

MR. KCZAK: Thank youw, Mr. Meadows. That
complates the names on my list. Is there anybody slse
present who would wish to address these regulations?

(No response.)

MR, KOZAK: Seeing and hearing none, Mr. Chairman,
I would return the course of the meeting to you and declare
the public comment period énded.

CHAIRMAN DALE: Any other business thnat needs to
come before the Beoard?

(No responsa. )
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CHAIRMAN DALE: If not, on behalf of the Board, I
cartainly appreciate the participation and attendance of
avarybody today and appreciate your patience and input. As
in the past, we will be striving in the future toc see what
we can possibly be doing to help all of the consumers and
averybedy concerned in the State of West Virginia.

(WHEREUPON, the Board Meeting

was adjourned at 3:41 p.m.)
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cA Ralelgh General
H Hospital

August 1@, 1S87

M., Walter Dale, Chairman

WY Health Care Cost Review Authority
122 Dee Drive

Charleston, West Virginia 25311

RE: HCCRA Emergency Rules on Exemptions
From CON Review

Dear Mr, Dale:

A review of emergency legislative rule filed by the
Health Care Cost Review Authority has resulted in the
following concerns by Raleigh General Hospital.

The written rules do not provide specific criteria
by which the Health Care Cost Review Author1ty will be
making its determination on the exemption of any given
project. By not T4sting such criteria or factors which
the Authority will take 4nto account in 1its decision
making capacity, bospitals and other health care
providers are not aware of the decision making factors
considered by the Authority and therefore may consider
some of the determinations by the Authority to be
arbitrary. Due to the vagueness of these rules as to
the criteria to be used, this could -Hdncrease the number
of public hearings and appeals of the Authority’s
decisions.

The rule as written in Section 4 Capital Expendqi-
tures Not For Health Services contains significant pro-
blems for health care providers. The exemption allowed
under Section 4 is Timited in Section 4.3 to expendi-
tures egqual to or less than %2,000,909. The legisliation
does not -include any reference to this type of Timit and
therefore this appears to be an arbitrary amount with no
basis set by the Authority. Alsc acute health care
facilities are discriminated against 1n that no capital
expenditure which will result in an dincrease in rates
either directly or indirectliy (1.e. depreciation) will
be 2ligible for the exemption. The Jegislatdive intent
was to create reiief for health care providers on these
types of expenditures and not to place add-itional
burdens on them. Any acute health care facility would
be remiss 4in dts dutdies to +dits Borad or shareholders +4iFf
it elected to go for an exemption in this manner
and therefore not have its expense bhase cons-idered for
1710 Harper Road
Beckley, WV 28801-3387

(304) 256-41Q00
A Sunsdiary ¢f HCA, The Hea'tnzare Campary




rate review purposes. This wiill mean that the acute
health care facility would be paying for the CON fee of
.18% of the total expenditure for this type ¢f project
Jjust to have the associated expenses inciuded in 1ts
base for rate review purposes. The obviocus effect that
+the autherity wants by the inclusion of this subsection
in the rules is to eliminate the avaiiability of this
exemption to hospitais.

The rule as written in Section S5 Shared Serwvices
also contains a significant problem For hospitals.
Subsection 5.3 states that "This exemption is not
available 1if any participant in the shared services
or if the cwnership of the equipment to be obtained
is not by an acute care fFacility." This statement
prevents twe hospitais form forming a separate entity
to own and cperate any type of shared service. This
98 a typical type of an arrangement for these shared
services arnd would [infringe upon the entrepreneurship
of the State’s hespitals. Again, by not having this
exemption available to heospitalis with this type of an
arrangement for ownership it will mnecessitate the hospi-
tais going through the full review process and alsc for
paying for the .178% Certificate of Need application fee.

Subsection €.71 as written weould require a hospital
or any other health care facility that wishes to make
any capital expenditure, regardless of the amount of
that expenditure to file a verified notice of such
action with the Authority. This means that 1f Raledigh
General Hospital rneeded tc make an expenditure for a
file cabinmet that meets the internael criter+ia for a
capital expenditure then we would have to File a
verified notice of this action with the asuthority and
submit along with that the appropriate fees related to
this expenditure. As ycu can see as this section 1is
taken literally, virtually any activity undertaken by a
hospital s now made subject to the CON program.

Respectfully Submitted,

WM. W&r"""

Kenneth M, Holt
administrator




West Virginia University Hospitals, Inc.
Office of the President

West Virginia University Hospitals, Inc.
Statement
HCCRA CON Exemption

August 10, 1987

West Virginia University Hospitals, Inc., wishes to express its
concern cover the proposed emergency legislative rules for the Heazlth
Care Cost Review duthority. It is our view that the legislature, in
authorizing expanded exemptions from CON, intended to provide scme
relief to hospitals from the burdensome and costly CON process,.
However, we believe that the proposed rules do not offer that intended
relief.

In particular, the proposed exempticen rules for capital
expenditures will have 2 major negative impact on hospitals,
particularly upcn hospitals like WVUH, that are in the midst of major
replacement activities. The two million dollar limit on exemptions is
arbitrary, and there is nc basis in the legislation for placing a
doliar ceiling on exemptions. Particularly detrimental is the
requirement for expenditures under two million dollars be excluded from
the hospital's expense base, Given these rules, there is in effect no
exemption available to hospitals that need to replace or build computer
systems, telecommunlcatlons sysLems, parking areas, or other needed
facilities, : N

The proposed rules for theée replacement of equipment are unclear,
although the rules apparently do not apply to egquipment upgrades. hlth
health care technology constantly changing, and many pieces of equip-
ment not replaceable without an upgrade, the rules are indefinite
encugh to make a determination of exempfion entirely at HCCRA's
discretion, We strongly suggest additional clarification in these
rules to make clear what constitutes replacement and what constitutes
upgrading.

The proposad rules on exemptions for shared services appear to
directly contradict HCCRA's mission of cost contzinment. By only
allowing shared-service exemptions when all parties are acute-care
hospitals, the rules eliminate the dincentive to work with other
institutions (e.g. hospital slliances, physician groups, equipment
companies) to share or reduce the capital cost of the service, We
believe that the parties to shared-service agreements should not be
limited for purposes of CON exemption.

We appreciate the opportunity to comment oa the preposed rules.

We hope that gur views will be used to make positive changes in those
rules.

Medical Center Box 6401®Morgantown, WV 26506-64010304-293-7075




St. Mary’s Hospital

2006 First Avenue / Huntington, West Virginia 25701 / (304) B26-1234

August 10, 1987

Mr, Walter 3. Dale, Chairmean

Mr. Larry C. Fizer, Becard Member

Mr, Don M. Keesling, Board Member

West Virginia Health Care Cost Review Authority
100 Dee Drive

Charleston, West Virginia 25311

RE: HCCRA EMERGENCY RULES ON EXEMPTIONS FROM CON REVIEW

Dear Gentlemen:

It appears o us, following our detailed review of the HCCRA emergency
rules, thet HCCRA has expanded thelr control over the CCN process rather
than reducing the scope of CON coverage as we thought the Legislature intended.
Qur concerns include:

(1) the fact that the rules do not contain the criteria that HCCRA will
use in making CON determinations on the exemption of a project. Since the
rides do not list the criteria which will be used by HCCRA in making the
determination, it places the hospital at a disadvantage in attempting to comply
with the rules.

(2) the rules increase the cost to the hospita®l in complying with the
CON process and could cause untimely delays to us in providing the services.
Examples inciude the "replacement major movable eguipment" which most likely
will have tc be reviewed if the hospital intends to increase their charges to
compensate for the increaged cost of the replacament unit (Section 3); the rule
at Section 4.3 which exempts capitel expenditures costing twe million dellars
or less from CON activity, without any statutory authority for that rule; IT
APPEARS THAT HCCRA IS ATTEMPTING TO ELIMINATE THE AVAILABILITY OF THIS
EXEMPTION 70O HOSPITALS; in the subsection 4.3, HCCRA excludes capital costs,
including annual depreciation from being a part of a facility's expense base
and thereby prohibits recovering the necessary funds for replacement, rencvation
and initial investment of capital assets. It iIs very interesting fo note that
HCCRA is the only geovernmental agency that has taken this backwards approach
in denying the hospital the possibility of recovering their full cost; and pro- -
hibition of two hospitals forming a joint venture through a third company,
prevents hospitals from exercising good financial judgement and will prevent
competition by increasing the cost (Section 5.3).

On behalf of St. Mary's Hospital, I am respectivelvy reguesting your
consideration of ocur opinions and encourage you to modify your emergency
rules for the CCN process.

cc: Steve J. Solbis, Executive Directer
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Thank vou Mr. Kozak., Mr, Chairman, board members, my name Is Allen
Meadows, Director of Marketing at Princeton Community Hospital,

With regard to your new proposed regulatlons regarding exemptions
from certificate of need, let me first say that Princeton Community
Hospital is opleased with the wvarious threshhold iIncreases for
capital expenditures, major medical equipment purchases and annual
operating expenses. We are also pleased to see the change in the
definition of substantial change to health services to exclude
hospices, wellness centers, adult day care, and ambulance services
from review. Dropping the review requirement for changes in the use
of beds is also a welcome change.

Princeton Community Hospital thinks all of these changes will allow
it to more quickly react to changing health care consumer demands in
Mercer County and the surrounding region.

However, we have three suggestions regarding your proposed
regulations.

Qur first suggestion concerns section 4.3 "Capital Expenditures Not
For Hezlth Services." We feel the last sentence "Any item obtained
by an acute care facility pursuant to this exemption andé the
expenditure and expenses related thereto shall not be considered a
part of the acute care facllity's erpense base,”" does not reflect
generally accepted accounting principles or standard accounting
methods approved by Medicare.

For example, if we decide to build a $2 wmillion medical office

building, what do we do with our depreciation expense in the years

to come, Let's say we depreciate the $2 million over the unext 30
years, Using straight line depreciation we would have to i1neclude
approximately $67,000 depreciation expense in our expense base each
vear, according to generally accepted accounting prineipals.

snd what 1f we had borrowed the $2 wmillion? Why wouldn't the
interest expense be included in the expense base?

We respectfully suggest that vou simply delete the last sentence in
section 4.3.

Qur second suggestion is with regards to section 3.3 where you have,
we Dbelieve, inadvertently excluded from the exemption acute care
facilities who participate in a shared service but who do not
technically own the service.




OQur hospital is a member of Voluntary Hospitals of America, Inec.
(VHA). The primary reason that we joined VHA was to be able to
develop shared services with other member hospitals in order to
maintain our lower costs to patients. But VHA is not an acute care
facility, therefore it is our undersrtanding of section 5.3 of your
new propogsed regulations that, if VHA owned a mobile lithotripter
and VHA member hosplitals wanted to share that service, vour shared
services exemption would not apply.

We respectfully suggest that you amend section 5.3 by simply taking
out the phrase "or if the ownership,” so that section reads '"This
exemption iIs not available 1f any participant in the shared services
is not an acute care facility."

Our third suggestion deals with section 7.1 "Requests for Hearings
and Reconsideration Hearings." The last sentence reads "A Thearing
shall then be held at the eariiest opportunity of the parties and
the state agency." We feel the phrase "earliest opportunity" is too
vague a time frame. This may lead to individuals unnecessarilly
delaying the CON process to the detriment of patients needing a new
service.

Therefore, we respectiully suggest that a definite but shert time
period be set, for example, "within 14 days.”

Thank you gentleman for this opportunity to express Princeton
Community Hospital's suggested changes to what we otherwise feel are
some very positive steps towards helping hospitals more easily meet
health care consumer demands.
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H Putnam General
Hospital
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Walter J. Dale, Chairman Z,E =
West Virginia Health Care = = T
Cost Review Authority gf—;‘ o
100 Dee Drive, Suite 201 =&~ T
Charleston, WV 25311 == =
== =
Dear Mr. Dale: B o— 2

E '

Subject: Emergency Rules, 16-2D, Series XI = @

Exemptions From Certificate Of Need Review

I am writing to offer my comments on the above referenced
emergency rules and would like them to be made part of the

record for the public hearing scheduled for Monday,
August 10. :

Section 3. Capital Expenditures Not For Health Services

In Subesection 4.3, the proposed legislative rules would cap
the exception generally at $2 million and, in the case of
acute care facilities, allow it onlv if the hospital were
willing not to include it as part of its expense base for
the purposes of establishing rates. Neither one of these
limitations are mandated or even suggested by the language
in the revised certificate of need law authorizing this
exemption {(S. 16-2b-4{g}). That Section states only, "The
State Agency shall specify the types of items in the
regulations which may be sc exempted from review." As a
hospital administrator I take particular excepticn to the
specific limitation imposed upon acute care facillities.
Clearly, if a hospital was planning to spend between $1-352
million on any capital expenditure, it would reascnably
aexpect to be able to include the associated costs cf capital
in its expense base. In fact, it would be irresponsible

for any health care administrator to do otherwise. 1In effect,
this provision makes this exemption unavailable to hospitals.
Clearly this was not the intent of the Legislature, and this

digcriminatory provision should be deleted from the rules
before their promulgation.

1200 Hesphal Drive

Past Jffice 2ox 300

Hurneane, West Virgnia 25828-0800
Telephore 1304) 757-3300

Asodasy o =CA The Mearthcare Compary




Walter J. Dale, Chairman
August 7, 1987
Page 2 )

Section 5. Shared Services

Subsection 5.3 states, "This exemption is not available if any
participant in the shared services or if the ownership of the
eguipment to be obtained is not by an acute care facility."
This limitation appears to be based on the phrase "shared
services between two or more acute care facilities providing
services" found in 8. 16-2D-4{(h). This extremely strict
application or interpretation ¢f this phrase would preclude
two hospitals from developing a separate legal entity to
provide the shared services in guesticon or from contracting
with an unrelated third party. More flexibility is needed

on the part of hospitals seeking to share services; Subsection
5.3 should be dropped from these emergency rules.

Criteria .

The regulationsg generally suffer from delineation of the.
criteria which will be used to consider the merits of a
regquast for exemption., A provider seeking an exemption will
have no idea of what issues need to be addressad.

I wish to close my comments by urging the Health Care Cost )
Review Authority to approach the emergency rules to implement
the newly allowed exemptions with more flexibility and in a
spirit of cooperation with hospitals. Thank vou for your
consideration.

Sincerelv,

’;;zinls P. Brlégggftz‘guﬂnﬁ/

Administrator

DPB:glt
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Chairman
Health Care Cost Review Authority

100 Dee Drive

Chazleston, WV 25311

Dear Mr. Dale:
The following comments on the proposed Emergency West Virginia Legislative

Rule titled "Exemptions From Certificate of Need” are hereby submitted by St.
Joseph's Hospital of Parkersburg for inclusion in the record of the Authority.

1) Section 3.1 does not provide any assistance in defining the key terms of
the exemption for replacement of major medical equipment. Those terms are
"merely replaces” and "outdated”, "worn out” and "obsolete”.

It is difficult to understand, as thoss terms are commonly used, why a
Hospital would want to replace "outdated” or "obsolete” equipment whether or
not a certificate of need exemption was avallable. Perhaps the Legislature
intended something more. In addition, it is unclear as to what type of
equipment "merely replaces” equipment already owned by the Hospital. It would
be very helpful to have some understanding of the Authority's interpretation

of the meaning of those terms.

2) It is recommended that it be reiterated somewhere in Section 3 that "The
exenption procedure is not required for equipment purchases under $750,000."

3) Subsection 4.3 states that "Only those capital exzpenditures equal to or
less than Two Million Dollare ($2,000,000) and, if the entity 18 an acute care
facility which will not result in an increase iu rates charged to the entity's

patients shall be eligible for this exemption” (Capital Expenditures Not For
It 1s our contentiom that $2,000,000 is an inadequate

Health Services).
ceiling and that many buliding projects, even those not directly related to
the provision of health services, cost more than $2,000,000, such as
In addition, the

physicians' office builidiangs, parking garages, ete..

19th Street and Murdoch Ave. Parkersburg, WV 26101 1-304-424-4111 Partnar—VHA Mid-Atlantic
Affittate of the Voduntary
Hoapitals of Amarica System.




Statute does not provide for discriminating between acute care facilitlies and
other faciiities. Although the Statute gives HCCRA wide authority to
promulgate regulations, it seems that if the Legislature intended to exempt
such capital expenditures from a Certificate of Need, they must have also
envigioned that the Hosplital would have to recoup the cost of such
expenditures through its rate structure to the extent that they were not geif

supporting.

4) Although the Statute states that the state agency "may adopt regulations
to specify the circumstarnces under which and the procedures by which a
Certificate of Need may not be required for shared services between two or
more acute care facilities...", it does not prohibit shared services between
acute care facilities and other entities. Furthermore, the Statute does not
require that the equipment be owmned by a participating acute care facility.
Subsection 5.1 effectively eliminates the Shared Services Exemption for those
acute care facllities wishing to share services with other entitles.

It i3 our contention that the sharing of services between acute care
facilities and other entities is comsistent with the Legislature's intent to
encourage the development of cost—effective health care services. Therefore,
it is our recommendation that acute care facilitles sharing services with
other entities be eligible for the Shared Services Exemption.

5) While we recognize the importance of Subsectlon 7.1 in providing a
mechanism whereby an affected person may request a hearing on any exemption
provided for by the rule in question, it is our opinion that the affected
person requesting the hearing should not be givean an opportunity to delay, any
nore than necessary, the decision regarding the exemption process. Therefore,
we would suggest a sizty day time period which could be extended for
reasonable cause.

Thank you for your consideration of these comments.

Sincerely,

Arthur A
President & Chief Executive Cfficer




COMMENTS WITH RESPECT TO PRCPOSED HCCRA EMERGENCY RULES ON
EXEMPTIONS FROM C.0.N. REVIEW

United Hospital Center concursg with the analysis of the West
Virginia Hospital Association which has identified and discussed
in detail several significant areas of concern related to the
emergency rules. Because of the indepth critique already provid-

ed by , My comments will amphasize

those areas of the rules which impact our hospital.

First, Saction 3.

This provision affecting the replacement of major medical
equipment is of particular interest at United Hospital Center,
which, not to¢ many years age, went through a drawn out and
expensive Certificate of Need procdéess, including a reconsidera-
tion hearing, to replace an outdated, worn out, and obsolete
Cobalt 60 Unit with a Linear Accelerator. In its decision on
that replacement, HCCRA specifically found that the Linear Accel-
erator would be providing a more effective and safer method of
radiation therapy for cancer patients. Despite this, as we inter-
pret these legislative rules, other hospitals seeking to replace
cobalt units weould still be regquired to undergo a £full blown Cer-
tificate of Need review. We think this defies legislative intent
to impose CON review in these circumstances.

We are also concerned that the notice reguirement contailned
in Subsection 3.2, which can trigger full blown Certificate of
Need review, directly contradicts the intent of 1l6-2D-4 to make

replacement of maijor medical eguipment non-~reviewable. We




believe that the filing of informaticn about the equipment should

be sufficient.

Second, capital expenditures not for health services.

The West Virginia Legislature, in drafting 16-2D-4 (g),
deliberately did not reguire health care facilities or legal
entities to obtain an exemption for capital expenditures not
related to health services, In other words, the legisiature
intended that hospitals and other entitlies could acgquire items
such as telephone systems, computer software and hardware and
medical office buildings without being subject to the Certificate
cf Need preogram. Section 4 of the rules, as presently drafted,
attempts to circumvent this dispensation, and to single out hosp-
itals, by forbidding hospitals which make such purchases from
including them in their expense base for purposes of rate review.
As the Authority surely realizes, from a practical peoint of view
guch a regquirement precludes hospitals from taking advantage of
the exemption since it prevents them from recovering necessary
funds for replacement, renovation and initial investment. Thus,
despite legislative intent otherwise, this regulation will force
hospitals to underge Certificate of Need review if they want to
recover their costs.

We also question the arbitrary limitation of those exempt
capital expenditures at $2,000,000.00 {(Two Million Dollars). How
was that number selected? What criteria were relied upon? Did
the Authority review the average cost of telephone or computer
systems to determine whether two miilion dollars is a reasonable

cap?




Third - Shared Services.

Section 5 of the rules pertaining to shared services imposes
an unwarranted ownership restriction which effectively eliminates
the benefit of the exempticn. As this Authority is well aware,
many hospitals who are presently participating in a shared mobkile
service, such as MRI or lithotripsy, do not own the egquipment.
The usual reasons for this relates to f£inancing the service or
the uwutilization ¢f the facility's parent organization as the
venturer. Nevertheless, the acute facility is the entity which
utilizes the eguipment and provides the service to the community.
Why has HCCRA chosen to focus on ownership, an aspect on which
the statute is silent, unless to trigger a review which the Legis-
lature 4id nct intend?

The situaticn invelving United Hospital Center's mobile CT
scanner illustrates the point., As the authority will recall,
during the late 1970's and early 1980's, United Hospitai Center
shared mohkile CT servicas with TFTairmont General Hospital, Davis
Memorial Hospital and Memcorial General Hospital. During this
time, for reasons related to financing and generally accepted
accounting practice, the Union Naticnal Bank of Clarksburg actual-
ly owned the CT; services, however, were provided by the acute
care facllities. TFrom our own experience, we frankly fall to see
the relevance ¢f ownership in the scheme of review where, in
fact, acute care facilities are sharing the service and thersby
meeting the literal reguirements of the statute.

FPinally - Qther claims cf exemptions.




By reqguiring verified notices which may result in CON
review, Section 6 of the regulations clearly exceeds thes statu-
tory intent of limiting the applicability of the Certificate of
Need program. To us, this secticon particularly conflicts with
HCCRA's statement in the preamble of the rules that their purpcse
is to alleviate the financial burden on health care facilities
and to accelerate the Certificate of Need process for certain
activities.

The many concerns we have with the breadth of the provisions
of Section & are illustrated by the provision granting the Author-
ity unbridled discretion to order a Certificate of Need applica-
tion merely because an affected party requests a hearing on a
claim of exemption. Under this provision, regquests for
exemption, which the Legislature explicitly remocved from the
Certificate of Need applicaticn process, now by regulation become
subject te a full application.

In summary, Section 6 ignores legiszlative intent to limit
the impact of the Certificate of Need process by attempting to
subject every activity undertaken by a health care facility to
review.

In conclusion, our review of these emergency legislatiwve
rules demonstrates that, rather than reducing the scope of Certif-
icate of Need coverage, as the Legislature intended, the rulss
actually impermissibly expand HCCRA's contrel over the activities
of hospitals and other health care facilities. We respectfully
submit that such expansion violates legislative intent. We also

deon't think it will save the consumers of health care services in




West Virginia any money, and we concur with the conclusion of the
Federal Trade Commission, the watchdog of consumer interests for
the federal government, that the Certificate cf Need process
historically has not prevented unnecessary duplication of
services or saved American consumers any money. If West Virginia
hospitals are subjected to the broader review contemplated by
these regulaticns, the consumers of West Virginia will pay in
terms of increased health care costs and government expense. In
our view, the West Virginia Legislature exercised good judgment
when 1t trimmed back the scope of CON review, UHC respectfully
urges HCCRA to abide by that leglslative intent and reduce the

breadth of these legislative rules.
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Mr. Chairman, members of.the Authority, ladies and

géntlemen:

I am Jack Canfield, Senior Vice President for Corporate
Development at Charleston Area Medical Center.

I testify today on behalf of_Charleston Area Medical Center,
St. Francis Hospital and Thomas Memorial Hospital. All three

hospitals join in the observations I am about to make.

Mr. Chairman, we appreciate this opportunity to appear
before the Authority and te comment on regulations relating to
exemptions from certificate of need review. We feel this change
in the recently-enacted law is beneficial, for both hospitals of

our state and for the Health Care Cost Review Authority.

In response to your invitation, we wish to comment on just a

few of the provisions in the Emergency Rules.

Our first observation relates to the provision in Section
3.1 concerning the replacement of "major medical equipment."

We fully understand that the Ccde proyides a definition of
major medical equipment (16-2D-2(q)) and establishes a cap of

$§750,000 before formal approval by HCCRA is regquired.
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Further, Section 3.1, as provided -by the Code (16-2D-4(f)),

‘épecifies that a certificate bf néed may not be ﬁequired in those.

instances in which an applicant proposes to acquire major meéical
equipment which "merely replaceé medical eqﬁipment wﬁich is
already owned by the health care facility-and which has become
outdated, worn-out or chsolete.™

One issue we would raise here relates to what HCCRA would
consider "outdated, worn-out or obsolete."

As an example, Hospital A might be interested in purchasing
a plece of replacement equipment in order to take advantage of a
new generation of technology. The used piece of equipment might
not be technically "obsclete" by definition --that is to say, t_'rao
longer in use." Hospital B might be perfectly willing to
purchase that used piece of equipment. What 1s obsolete for one

hospital is not necessarily obsolete for another. A second

example would involve equipment which may not technically be

considered as "worn out™ or "outdated," but which might have a
great deal of down time.

With technolegy in medical equipment as dynamic as it is,
tremendous changes occur practically overnight. While we do not
have specific language to offer, we do recommend that this
regulation be liberally construed so hospltals will_not be

precluded from acquiring new generation eguipment.

We do have a specific suggestion in regard to the timetable

in Section 3.3. A 3C-day review of notices filed by health care




facilities to purchase routine medical equipment seems

excessive, For 'such purcﬁases, Section 3.2 specifically‘defines'
the informafion requi?éd. THCCRA requires extensive supporting
justification. With all of that information on hand, it does not
appear unreasonable tﬁat such reviews be completed within ten
davs after receipt éf the notice.

Our specific recommendation is that you consider operating
this section of the regulations in ten day increments, rather
than in 230~ day increments. Because, as currently #ritten, not a
great deal of time is saved.

For example: HCCRA has a 30-day review period. If more
information is desired at the end of that 30-day pericd, another
30-day review period begins upon receipt of the reguested
information. That amounts to at least a 60-day review for
replacement eguipment. We suggest that you consider ten day
review periods instead. This would not be unprecedented .in that,
under existing law (16-2D-4(i)) HCCRA is required to act within
10 days in some cases. This would provide you the information
yvou need. It retains the opportunity to regquest more
information., And, it meets the intent of the law, which is to
sreed up the process.

Also, in Section 3.4, we would urge you, as we have in
previous testimony, to specifically allow hospitals to request a
hearing on matters which have been decided upon by HECCRA. In
this section, it is indicated that the decision by HCCRA will be
final. We suggest the opportunity to present additiocnal

information should be made availabhle through the hearing process.




We would also like to comment on prodedures for éxémpt{dn;:
for capital expenditu;es as:outlined in Séctioﬁ 4. These are for °
expenditures not directly related to health éérvices.ﬁ
The Coée in 16-2D-2(qg) defines “expendituré minimum® as one

million dollars, defines "major medical egquipment" as $730,000 or

higher anduaééines "ex?enditure minimum for annual opérating
costs™ as $500,000.

However, we find no statutcery provision which establishes a
two million dollar threshold for non-health care related
services. We understand the thinking of the Authority behind a
dollar cap. That was put forth in place of having to spell out
every conceivable exemption that might come up. However, we feel
the language presently drafted in the regulations, minus a cap,
is sufficient, in that you list some expenditures as examples,
and then add the words "among cthers.” That-would appear to
provide HCCRA with both the guidance and the flexibility it needs
to make its decisions, 8o we respectfully suggest that, with the
retention of such language, a dollar cap is unnecessary and was
not intended in the regulations.

We do, however, note that the cost of providing non-
healthcare services -- whether more than $2 million or less than
$2 million -~ constitutes overhead. One cannot efficiently
operate a hospital without such fundamental services as computer
systems, parking areas and telephones, for example. As such,
there sheould not be a prohibition against the patient rate
structure reflecting such overhead costs as capital and

depreciation.




And without reiﬁergﬁiﬁ@;our_earlier comments, we would
recommend -again that the 30-day review procedure in Section 4 be
replaced with a review procedure in ten-day increments, and a

hearing process for hospitals be included,

Turning to. Section 5, we again call attention to the West
Viﬁginia Code. In 16-2D-4(h), HCCRA is given the option to
promulgate regulations for shared services between acute care

facilities. The Code provides that the equipment must reasonably

he mobile and that HCCRA shall specify the items exempt from
review.

We note that the law dces not require that acute care
facilities own the equipment. Yet the proposed rule, in Section
5.2, requires ownership. As we mentioned earlier, rapidly-
changing technology in medical equipment is a fact of life for
hospitals. Indeed, in some instances, it may be more cost
efficient for hospitals to rent equipment, or lease it, rather
than to purchase it. 1In other cases, equipment might even be
acquired under a lease/purchase arrangement. It does not seem in
the best interests of our hospitals, particularlf our teaching
and referral hospitals, to require ownership of mobile eguipment
in order to gualify for this exemption provision.

And again, we would reguest changes in Section 5 in the time

pericds for review, and the additicn of a hearing procedure.




RE,

The proposal.in;gecﬁion 6 provideé thérérocess‘ﬁy whica
‘healthcare facilitieé ;re to request a determination of exemgtiodr
froﬁ review. The basic problem here is that almost any new
service can be considered competitive wiﬁh services provided by
other facilities, depending on the definition of "cémpetitioh,
geographic area or economic factors.® 7Fq;thermore, even if ocne
facility does not provide a given service, the initiation of that
service by another facility might be viewed as competition.

Should you, however, choose to leave in the language about
competition, it would appear that the burden of proof is on the
wrong party, that is to say, the applicant. If there is a claim
that a service is unreasonably competitive, it should be the
burden of the challenger to provide such documentation.

And again, to repeat myself, we would request that hearing
procedures be specifically provided for hospitals as they have
been for any "affected person."™ And, as we reguested in earlier
testimony, we urge that the term "affected person" be clearly
defined, and that procedural requirements for such intervention
be established in order that the application process not be tied

up by frivolous challenges.

-In Section 7.1, the language states, "A hearing shall then
be held at the earliest opportunity of the parties and the state
agency.” We suggest a specific time period be establishea for
the hearing to be scheduled. This is not inconsistent with your
earlier proposals for hearing procedures. For example, in your

proposed rules for Reguests for Hospital Rate Changes, hearings
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are required to be scheduled within 45 ddys. A requirefent -such
as this would prevent unnecessary delays in therqeéiéw progess,

and finally, we would note that the regulations are absent
any procedure or timetable with :espect'tc increésing the i
expenditure minimums established by the Leéislature; As you
know, the statutory thresholds on capital expenditures and major
medical equipment are effective October 1, 1987 and remain in
effect until September 30, 1988. HCCRA has authority to
establish regulations to adjust the expenditure minimum to
reflect the impact of inflation. The manner in which such a
review would be carried out logically fits in these regulations
and would enable hospitals and the Authority to better plan for

future activities. We reccmmend including the procedure for that

inflation adjustment process in these regulations.

Mr. Chairman, we appreciate the oppertunity afforded us by

‘the Authority and pledge our assistance in any way we can to a

successful conclusion to this process.




CAMDEN-CLARK
MEMORIAL HOSPITAL

800 Garfield Avenue
P.O. Box 718
Parkersburg, West Virginia 26102
(304)424-2111

LEOD. CARSNER. ADMINISTRATOR

July 15, 1987

Mr, Wzlter J. Dale, Chairman
Health Care Cost Review Authority
100 Dee Drive, Suite 207
Charleston, WV 25311

Dear Mr. Dale:

May I express my appreciation for your willingness to listen to me
concerning the provisicns in the emergency West Virginia Legislative Rule for
Exemptions from Certificate of Need Review, As I explained to you, 5.3 which
delineates the fact that an exemption is not availzsble for shared services if
the ocwnersiip of the equipment to be obtained is not by an acute care
facility 1is, in my opinicn, detrimentzl to the concept of shared services and
should bz very carefully considered. ‘

In general, there are definite advantages te having a third party which is
not an acute care facility involved in shared services.

fIRST: To provide the capital for the equipment. Thus, the hospitals
are not under ths necessity to borrew meney. This not only lowers the cost to
the hospital, but avoids the detriment fc the balance sheet which might, in
some cases, prevent expenditure or borrowing for other needed projects.

SECOND: When a third party is involved as the owner of the equipment,
the risk of the volume and return con investment is on that third party, not the
hospitals involved. '

THIRD: 3t. Joseph Hospital, Camden Clark Hospital and FPrinceton Community
Hospital are involved in a Certificate of Need Review to secure MRI Services.
This never would have come about had the third party, the VHA Mid-Atlantic
Mobile Services, not been able to put together this project by surveying the
needs of the three hospitals and conceiving the plan to bring this needed
service to the communities.

FOURTH: There is a great deal of hesitancy in sharing services and the
initial resistence as well zs werking problems can be medizated by a third non-
hospital party to the benefit of zll.




Mr. Walter J. Dale, Chairman
July 15, 1987
Page 2~ - - — _  _

These are, of course, general zadvantages which can be applied to all
hospitals. We come now to the penalties suffered by hospitals, such as Camden
Clark Memorial Hospital who are governmental entities and prevented by West
Virginia law from entering intc joint ventures. By the very nature of VHA Mid-
Atlantic Mobile Services, owning the equipment, we are able to contract with
them and thus secure MRI SerV1ces which otherwise would be unavailable to cur

patients,

An implementation of this provision, would prove az serious setback in this
and other Iinstances where shared services could enable governmental hospitals
to upgrade services at a greatly reduced cost.

Many thanks to you and your committee for being wllllng to explore the
ramifications inherent in this rule.

Sincerely,

e f. Gy

Frances X, Gracey
Vice-President Clinical Services
Camden Clark Memorial Hospital

FKG/cm

ec: Larry C. Fizer
Don M. Keesling
Samuel B, Felie
Jorn H, Kozak
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SUBMISSION OF COMMENTS
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AUGUST 10, 1887
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The West Virginia Hospital Association is pleased to have this
opportunity to submit written comments relating to Emergency Legislative
Rules filed by the Health Care Cost Review Authority with the office of the

Secretary of State on July 7, 1587.

PRIMARY CONCERNS

A plenary review of the Emergency Legislative Rules has resulted in the

identification of several broad and significant areas of concern:

I: The rules as written reguire HCCRA to make & determinaticen of the
eligibility of exemption of a project. As discussed later in
these comments, it is only under certain well defined
circumstances as articulated by the legislature that such Agency

determination should be made.

IT: The rules as written do not prcvide the criteria by which the
Agency will be making determination on the exemption of any given
project. In this respect, the Emergency Legislative Rules are
sericusly deficient. One function ¢f the administrative rule
making process centers upon conduct of the State Agency. The
regulatory authority has an obligation to clearly cutline the
eriteria by which decisions will be made. This identification of
standards to be utilized in Agency decision meking is important
for two reasons. TFirst, it allows the entities regulated to have
some reascnable predictability of results. The health care

providers affected by these regulations should know in advance
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what substantive factors will influence and guide Agency decision
making. Secondly, clearly articulated standards announced by the
Agency insure that health care providers who are similarly
situated are treated in a similar manner. The objective is to

ensure a fair decision making process, not an arbitrary one.

The rules require information via inappropriate formal Agency
notification which could be used and misceonstrued to require

review under other sections of the statute.

The rules as written misconstrue the statute. As an example,
compare 8 16-2D-4(i-4) of the West Virginia Code and section & of

the Agency rules.

SECTION 2 ~ INTRODUCTION:

In this section of the Emergency Legislative Rule, the Health Care Cost

Review Authority renders its perception of legislative intent in enacting

the Enrolled Committee Substitute for House Bill 2347:

To alleviate the financial burden on health care facilities and
thereby prevent passage of such burden onto health care consumers

and -

To accelerate the certificate of need process for certain

activities,




There is a third and more pervasive intent of the legislature which can

be seen throughbut the 1987 statutory modification, That legislative intent
is to grant health care providers in West Virginia relief from the
regulatory process of the certificate ¢f need program provided that certain
criteria or thresheld circumstances are met. It is precisely when these
basic criteria exist that the legislature has decreed that health care
providers shall be exempt from the regulatory process. The intent of the

gtatute is not to increase the decision making authority of the Agency.

Upon study of the 1987 statutory modifications as contained in the
Committee Substitute for House Bill 2342, it is respectiully suggested that
the title of these Emergency Legislative Rules be changed from "Exemptions
From Certificate of Need Review" to “AEtivities Which Are Not Subject to the

Certificate of Need Program."

Accordingly, the language ceontained in the fifth line of the
introduction which states in part "to promulgate rules to exempt from
certificate of need review certain activities of health care facilities"
should be changed to read 'to promulgate rules which indicate when
hospitals, health care providers, and legal entities are not subject to the
certificate of need program." Similar changes in language should be made

where appropriate in other sections of these rules.

SECTION 3 - REPLACEMENT OF MAJOR MEDICAL EQUIPMENT:

Section 3 and related subsections as written ccntain provisions for the
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filing of notice and subsequent Agency action. These provisions will be
discussed in detail later in this comment., However, these same provisions
as they relate to Section 3 will cause an unnecessary delay in the delivery
of appropriate patient care. This delay, especially as relating to the
replacement of worn-out equipment which may not be functioning properly,
experiencing excessive down-time, or not functioning at all, has the
potential of causing substantial harm to the public interest by impeding the
accessibility of needed services and adequate patient care.

It is suggested that subsection 3.1 be rewritten in its entirety,

substantially as follows:

3.1. Any legal entity which wishes to acquire, either by
purchase, lease, or other comparable arrangement, major medical
equipment which mainly replaces medical equipment alresady cwned by
the entity and which has become outdated, wern out, or obsclete
and which performs the same or substantially the same funetion and
which serves the same cor substantially the same purpose zs the
criginal equipment shall not require a certificate of need or be
subject to the certificate of need program te include the

exclusion of any certificate of need determination.

Accordingly, a new subsection 3.2 should be written as follows:

3.2. Notwithstanding the provisions contained in those portions
of the State Health Plan which identify specialized acute care

services, this section "Replacement of Major Medical Eguipment"

Ny




shall govern such replacement actions for any equipment which has
become outdated, worn out or obsolete. The provisions contained
in these portions of the State Health Plan pertaining to
specialized acute care services and cecllateral provisions are

therefore superseded by this section.

These suggested changes are made because certzain porticns of the State
Health Plan which identify specilalized acute care services if utilized would
make section 2 of these rules meaningless relating to replacement of
obsolete equipment which has been or will be substituted by equipment in
that chapter. As an example, an outdated cobalt radiation unit may be
replaced with a linear accelerator which would perform substantizlly the
same function and purpose as the ccbalt unit. Ezpeditious replacement would
benefit the patient community requiring treatment by such equipment.
However, 1 the replacement action is subject to the $tate Health Plan
provisions, replacement would be indefinitely delayed. Additionally, if
obsolete equipment is being upgraded, it must be assumed that the new
equipment may have technological capacities which result in different

applicatiocns.

It is also respectfully suggested that subsecticn 3.2 of the existing

rules be rewritten as follows (which would now become subsection 3.3):

3.3. Any legal entity which replaces major medical equipment in
conformity with this section shall furnish to the Health Care Ceost

Review Authority the following information:




a. The identification of the equipment to be replaced with a

brief description of the circumstances leading to such

replacement;

k. Identificatlion of the replacement equipment to ke purchased

including:

1. The capital expenditure associated with the lease or
acquisition of such equipment;
2. The fair market value of replacement equipment;

3. The estimated cost of any renovations necessary for the

installation of the replacement egquipment;
4. A general description of the uses of the o0ld and new

equipment.

Subsection 3.2 zs coriginally written by the Agency contains a
requirement of notice to the State Agency. This requirement has no
statutory basis under § 16-2D-4(f) and should not be included as part of the

Emergency Rules.

Additiocnal language should be added tec the above subsection 3.3 (as

rewritten):

The State Agency may retain the above information for such period
of time as it deems advisable. Hewever, nothing in this section
or any subsection related to replacement of major medical

eguipment shall in any way be construed by the Agency to initiate
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a certificate of need review or determination of such review under
any other section or rule. Receipt of the infeormation ceontained
in this subsection shall not cause or permit further action by the
State_Agency, except as provided by West Virginia Code Article 5

of Chapter 29 A, et seg.

It is noted under original subsection 3.3 that the Agency is given 30
days in which to determine whether or not a project is eligible for
exemption. Even if this were permissible under the statute, the process is
anything but expeditious. The original 30 day time period is terminated
upon a raquest by the Agency for additional information. A new 30 day time
period begins upon receipt of the additional information. These time

periods result in a process which could take up te 60 days or more.

This would seem excessive when compared with the 65 days allowed the
Agency to review an entire certificate of need expedited application. In-
additien, with all of the information tc be reviewed in a CON application,
the Agency is allowed only 135 days in which to declare the application
complete or request additional information. It seems inconceivable that the
more limited information required in order to make a determination of
exemption should take twice as long to review. Alse, nothing in the rule
limits the scope of additional information that the Agency may request. 1In
the absence of having established criteria upon which a determination of
exempticn will be made this could result in an unnecessary burden to the

legal entitwv.

Even if the Agency moves with the utmost speed, by the time the process




set forth in this subsection as written is completed, anything but an

expeditious determination has ocecurred.

Netwithstanding our pesition that HCCRA has no such authority to
require notice except under limited circumstances, we also submit that the
propesed time periods misconstrue the language of the statute in § 16-2D-4(4i)
wherein the State Agency is allowed 10 days from the receipt c¢f z notice

claiming exemption in which to make a response.

Subsection 3.4 as written by the Agency should be eliminated because
there isg nothing for the Health Care Cost Review Authority to rule upon.
There is no requirement for the Agency to make any determination either in

the statute §16-2D-{f) or the rule as rewritten.

SECTION 4 - CAPITAL EXPENDITURES NOT FOR HEALTH SERVICES:

1t is suggested that subsections 4.1 and 4.2 be rewritten. The
statutory authority for this section is contained in West Virginia Code §16-
2D-4(g), part of the 1987 legislative modificaticns. Significantly, the
legislature deliberately does not require health care facilitles or legal
entities to apply for an gxemption from obtaining a Certificate of Need.
The language of 3 16-2D-4(g) is deliberate in nature particularly when
compared with the language contained in § 16-2D~4(b). If the legislature
intended that the State Agency issue exemptions for capital expenditures not
for health services, it would have clearly so stated as it did in % 16-2D-

4(b)(2)(A) et seqg. wherein:




(2){(A) A health maintenance organization, combination of health

maintenance organizations, or other health care fTacility is not exempt

under subdivisicn (1), subsection (b) of this section from obtaining a

certificate of need unless:

(1) It has submitted, at such time and in such form and manner as

the State Agency shall describe, an application for such

exemption to. the State Agency;

{(1i) The application contains such information respecting the

organization, combination or facility and the proposed
offering, acquisition or obligation as the State Agency may
require to determine if the organization or combination meets
the requirements of subdivision (1), subsection (b) of this
section cor the facility meets or will meet such requirements;
and

(iii) The State Agency approves such application. (emphasis

supplied).

In the subsection under present censideration, the legislature omitted
such exemption language. Thus the legislature again indicated that
hospitals should not have tec apply for any exemption. Rather, the

deliberate language of the statute is instructive:

"The State Agency may adopt regulations...by which a certificate of

need mavy not be reguired..." {emphasis supplied).

Likewise, health care providers in & 16~2D-4 do not have any

requirements to give nctice for a CON exemption unless such requirement is
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clearly stated within the statute itself., Such language is present as an

example, in §16-2D-4(c)(2) wherein:

(2) Before a health care facility acgquires major medical equipment to
be used sclelv for research, offers a health service solely for
research, or cbligates a capital expenditure solely for research, such
health care facility shall notify in writing the state agency of such
facility's intent and the use to be made of such medical equipment,

health service or capital expenditure.

For all of the above reasons, neither a determination by the State
Agency of exemption nor the filing of a notice should be regquired, except as
clearly defined by statute. Indeed, § 16-2D-4 is the very section of the
article which instructs the State Agency to refrain from including certain

activities in the CON program.

Therefore, saction 4 of the rule should be rewritten as follows:

4.1. The cobligation of the capital expenditure in excess of an
expenditure minimum for certain items not directly related to the
provision of health services shall not require an Agency
determination, a certificate of need or otherwise be subject to

‘the certificate of need program.

4.2. The term "Items Net Directly Related to The Provisions of
Health Services' refers, among other things, to computer hardware

and software, telephone systems, parking lots and buildings,
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medical office buildings, laundry and boiler plants.

4.3. The legal entity will advise the State Agency by informing

the Agency as follows:

{2) The nature and purpose of the project;
{(b) The location cf the project;

{c) The capital ezpenditure or estimated capital expenditure.

4.4, The State Agency may retain the above infeormation for such a
period of time as it deems advisable. However, nothing in this
section or any subsection relating to Capital Expenditures Not For
Health Services shall in any way be construed by the Agency to
initiate a certificate of need review or determination of such
review under any other sectien or rule. Receipt of the
information contained in this subsection shall not cause or permit
further action by the State Agency except as provided in Article 5

of Chapter 29A et seq. of the West Virginia Code.

The provisicons in subsection 4.3 as written indicate that only those

capital expenditures equal to or less than two million dellars shall be

exempt from CON activity. No statutory authority whatsoever exists for this

arbitrary limitation. By declining to determine a maximum dollar amount,

the legislature has indicated that there should be no maximum amount. Had

the law makers determined otherwise, they would have included a monetary

standard as they did in other sections of the 1987 statutory mecdification.

Compare: § 16-2D-2(g), (gq) and $16-2D-4(e) relating to definition of
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expenditure minimum, major medical equipment and the expenditure minimum for

annual operating costs,

Of note, acute health care facilities are again singled ocut for
discriminatory treatment in that no capital expenditure which will result in
an increase in rates charged to the entity's patients will be eligible for
the exemption. This legislatively created dispensation is effectively
obliteratad by disallowing the costs for any such expenditure to be
considered as any part of the acute care facility's expense base for the
purpcses of 16~29B-1 st seg. Taking this Agency subsection as written in

itg totality, it is obvious that the effect upcn hospitals is to completely

negate§l6-2D-4(g) of the 1987 modifications.

Further, subsection 4.3 as written is, from a practical viewpoint,
unworkable, Capital ceosts, to include depreciation, have long been
recognized as a legitimate expense incident to all industries and
businesses. The federal Medicare and state Medicaid program as well as
third party payers have been advocates and, in the instance of Medicare,
proponents of the concept '"funded depreciation’. To deny capital costs as
"a part of a facility's expense base' irrespective of the level of capital
expenditures, would prevent a hospital from recovering necessary funds for
replacement, rencvation and initial investment. Medicare and Medicaid
programs reimburse providers for their '"share" of capital costs only. For
non-Medicare and non-Medicaid payors to evade paying their "share" could
prevent providers, particularly small and/or rural providers, from acquiring
needed nevw capital and/or replacement items. No prudent business would

attempt to market its product below cost. This section arbitrarily sets a
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level of capital expenditures for which the full cost would neot be

racoverable. _

To state that such expenditures should not be included in the
hospital's expense base denies the legitimacy of the expenditure itself.
The Agency therefore takes the positien that sucﬁ items as telephones,
computer hardware and software and other items listed are really not
essential for hospitals. For all of the above reasons, it is respectfully

suggested that subsection 4.3 is deleted in its entirety.

Accordingly, subsections 4.4 and 4.5 become unnecessary and should be

eliminated in their entirety for the reasons given above.

SECTION 5 - SHARED SERVICES:

Subsection 5.1 and related subsections should be rewritten to refiect
the understanding that nc exempticn is needed from the Agency, for the

reasoning indicated earlier in these comments.

Section 5 is changed to read as folleows:

5.1. The provision of services made available through new or
existing technology that can reasonably be mobile and which are
shared by two or more acute care facilities whether owned by the
hospital or a third party shall not require a State Agency
determination, a certificate of nead, or otherwise be subject to

the certificate of need program. The activity described in this
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section shall not be subject to Agency action whether or not the
shared services are in excess of the capital expenditure minimum
as defined in §16-2D-2(g) and (gq) and 4(e) of the West Virginia
Code. Additionally, the shared services as described in this
section shall not be subjected to Agency action under #16-2D-3 of
the code as a new institutional health service, ncr shall they be
determined tc be an ambulatory health care facility as defined in
§16-2D-2(b), nor an ambulatory surgical facility as defined in

§16-2D-2(c).

5.2. Examples of such "shared services" are mobile Computerized
Tomography (CT) Scanners, Magnetic Resonance Imaging (MRI) devices
and Extra-corporsal Lithotripters. Other technologies which are

similar in mobility may be included in this exemption.

5.3, The hospitals involved in such shared services shall furnish

the following information tc the State Agency:

(a) The hospitals sharing the service;

() The equipment to be acquired cr leased;

(¢) Services to be provided;

(d) The fair market value of equipment to be provided, if
known;

(e) The capital expenditures to be made by each hospital;

The State Agency may retain the above information for such a

period of time as it deems advisable. However, nothing in this
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section or any subsection relating to shared services shall in any
way be construed by the Agency to initiate a certificate of need
review or determination of such review under any other section or
rule. Receipt of the information contained in this subsection
shall not cause or permit further action by the State Agency,
except as provided in Artiele 5 in Chapter 29A et seq. of the West

Virginia Code.

Notwithstanding the provisions contained in those portions of the
State Health Plan specifically identified as specialized acute

' shail govern such

care services, this section, ''shared services,'
activity. The provisions contained in these portiens of the State
Health Plan pertaining to specialized acute care services and

collateral provisions are therefore superseded by this section.

Subsection 5.3 as written by the Agency should be deleted in its
entirety. Nothing in the statute restricts ownership of equipment. In
reality, any third party may acquire or own the equipment. The legislature
did not restrict such ownership to an acute health facility. Inclusion of
this provision arbitrarily restricts hospitals from obtaining =z
legislatively created benefit of the statute. Further it prevents two or
more hospitals that wish to joint venture from forming a "third entity" in
order to acquire the equipment., This prevents hospitals from realizing good
accounting practices, which dictate the necessity for accurate cost and
utilization data. The formation of a "third entity" further eliminates
conflicts with regard to scheduling and provides joint accountability. It

also obviates problems that could arise if the hospitals invelved have
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different organizational structures (i.e., single providers, or providers
that are part ¢f a chain or religious order, proprietary and non profit

providers).

Subsection 5.4 should be deleted in its entirety. The legislature
clearly intended hospitals and therefore the patient community served to
relief from the regulatory process in the provision of shared services
betwean two or more acute care facilities. Additionally, this subsection,
as well as subsection 5.5 as written serve only to dslay the effectuation of
new provisicns and in fact would defeat the legislative intent of mederaticn

from the regulatory process.

SECTION 6 ~ OTHER CLAIMS OF EXFMPTION:

This section is premised upon notice tc the State Agency as contained
in West Virginisg Code §16-2D-4 for those situations and circumstances in

which notice is reguired by the statute. As such, secticn 6, "Other Claims

"

of Exemption,” iz a misnomer. The section as written clearly exceeds the

statutory authority and jurisdiction of the State Agency.

§16-2D-4 is concerned with relief from both the CON process as well as
from obtaining a formal axemption determination from CON by the Agency
except in those instances as described in §16-2D-4(b)-Health Maintenance
Organizations, §16-2D-4(c)-Projects Undertaken Sclely for Research, and
£16-2D-4(d)-Acquisition of Health Care Facilities. These activities are the
exclusive and enly circumstances under which notice to the Agency and an

Apency determination must be reached. Therefere, the notice requirements
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only pertain to the above narrow, but important, situations,

To read the statute as the Agency does in requiring notice where no
netice requirements statutorily exist is exemplified by subsection 6.1.
Adhering te the reguirements of this subsection as written will render two

results. First, it will require a health care facilitv as noted in

§16-2D-2(1i) that wishes to make any capital expenditure, institute a new
health service or to affect any change in an existing health service (for
reasons other than replacement of major medical equipment, shared services
or obhligation of a capital expanditure for services not directly related to
the provision of health) to be reviewed. In these situations the health
care facility will have to file a verified notice with the Agency.
Secondly, once the Health Care Cost Review Authority receives any verified
notice, the provisions of § 16-2d-4{1i) will be activated. This means that
irrespective cf any clear intention on the part of the legislature to
declare those activities which are not subject to the CON program,

such legislative intent is again ignored by the Agency.

This disregard for legislative intent results in precisely the opposite
effect of what the legislature has decreed. That is, under this section,

virtually any activity undertaken by a health care facility is now made

subject to the CON program.

Additionally, it is significant that the Agency has included
subsections 6.4 and £.5.4, as these sections clearly demonstrate, in our
opinion, an inadvertent misinterpretation of the statute which cannot be

Justified. Section 6.4 as written states in relevant part:
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"If the State Agency determines based upon econcmic and geographic

factors...that such proposed health service will be offered in

competition with other health care facilities...then the exemption

shall be denied, and...the facility shall file the appropriate

application for certificate of need approval...." (emphasis supplied).

Subsection 6.5 further indicates that if a propesal is neot denied under

subsection 6.4, the Agency is empowered under subsection 6.5.4 to:

"Determine that a certificate of need application is necessary for a
review of...[the activityl]...in order tc determine if the claim of
exempticon may be tupheld. One instance where this...determination may
be necessary is where the...Agency receives a request for a hearing

from an affected person. The applicaticn...shall be an expedited

gpplication and the review period for it shall be the same as for any

other expedited application.!" (emphasis supplied).

It is respectfully submitted that the inciusion of both of the
immediately above subsections is a misinterpretation of the statute. If

« retained, the Agency will operate in excess of rightful autherity.

The only provision for requiring a certificate of need applicatien

under § 16-2D-4(1i) is in subsection &4, which reads as follows:

"Determine that a certificate of need applicaticn is necessary for a

review of the proposed expenditure, new health service, or change in a
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health service in order to determine if the claim of exemption may be
upheld: Previded, That when a new health service is proposed to be
developed, the State Agency shall, within the ten days of receipt of
the required notice, determine whether or not sconcmic and geographic
factors within the geographic area of the proposed additien to service
are such that the proposed new health service will be offered in
competition with other health care facilities providing the same or
similar service. In the event that an affirmative determinaticn is
made on the issue of competition, then the State Agency shall require a

certificate of need application for the propesed new health service."

The above subsection must be read as a whele. It consisis of two
sentences. The first sentence is composed of two independent clauses
separated by a colon. According to rules of acceptable and ordinary
interpretation, the colon is used between twe independent clauses when the

second clause explains or amplifies the first.

The seccnd clause in the sentence therefcre spells out the findings
which must be made by the Agency in order to determine that a CON

application must be filed. These required findings are:

1. A new health service is being proposed, and
2. Circumstances are such that the new service would be offered
in competition with other health care facilitiles providing the

same or similar service.

Only when these two findings are made can the State Agency determine
»
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that & certificate of need application is required as stated in the first

clause.

Of further importance, the application may only then be required by the
Agency to make the finding of whether ¢r not the claim of exemption may ke
upheld. The second sentence merely serves to simplify and reiterate the

context of the first sentence.

The effect of the propesed rule as cited in subsection 6.5.4 and in
combination with subsecticen 6.4 is to create an entirely new finding that
may be made by the State Agency. The rule in substance announces that the
State Agency may require a certificate of need application to determine when

a claim of exemption may be upheld in instances other than those made

pursuant to subsection 6.4. (That is, those instances in which a propcsed a

new health service is found to be in competition.) It is suggested that
there clearly is no statutory language which permits the Agenecv to make what

is, in effect, the equivalent of a fifth finding under $ 16-2D-4(1i).

Additionally, subsection 6.4 as written gives the State Agency the
authority to deny an exemption by merely finding that it will be offered in
competition. There is nothing in the statutory language which gives the

State Agency such autherity.

Thus, under both subsections the Agency has arbitrarily given itself
the power to require a health care provider to file a CON application. The
exemptions mandated by the legislature are being abregated by rule under

both subsections.
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By merely being found to be in competition or receiving a request for a
hearing, the focus on a claim of exemption shifts from whether or not the
claim may be upheld fto scrutinizing the merits of the proposed project
through unnecessary filing of the CON application (standard or expedited)

with collateral review and findings by the State Agency.

As noted, nothing in the statutory language under $16-2D-4(i) permits
the State Agency to make a determination other than finding whether or not a
claim of exemption may be upheid. The plain and literal interpretation of
the statute should be used te ascertain legislative intent, which should be

clear:

"Nothing in this article shall be construed to reguire the filing of a

certificate of need application for any expenditurs, health service cr

change in health service which is exempt from review under this article."

For these reasons secticn 6 as written should abelished in its
entirety. It is respectfully suggested that the section is rewritten

substantially as follows:

SECTICN 6 - REQUIREMENTS FOR FILING OF A NOTICE:

6.1. No legal entity shall be required to file a certificate of
need application for any expenditure, health service, or change in
health service which is exempt from review under this article, nor

shall it be made subject to review periods or required findings
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for such applicatien.

5.2. The State Agency shall not require the filing of a notice by
any legal entity which is exempt under this article except as
provided for by statute under §16-2D-4(b), $16-2D-4(c), and §16-2D-

4(4).

6.3. In those instances whers a legal entity is required teo file
notice pursuant to §16-2D-4(b), {(c), or (d) the nctice shall
provide such information as required by the respective subsection
of the statute for which a claim is being made., The State Agency
shall within ten (10) davs of receipt of the notice make one of

the following respcnses:

6.3.1. Accept the claim of exemption;

6.3.2. Require the legal entity to furnish the State Agency
with additional information in which event a new ten
(10) day review period shall begin upon receipt of the
additicnal information;

6.3.3. Reject the claim of exemption in which event the State
Agency shall preovide the legal entity with written
findings which state the agency's grcunds for rejecting
the claim of exempticn; or

6.3.4. In those instances where a legal entity claiming
exemption pursuant to §16-2D-4{b), (<), or (d), wishes
to develep a new health service, the notice shall aiso

identify the geographic area proposed to be sexved and
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6.3.5.

6.3.5.

shall explain whether economic and gecgraphic factors
are such that the proposed new health service would be
offered in competition with heaith care facilities in
the proposed gecgraphic area which provide the same or

similar service to those proposed.

For purposes of this subsection, the term 'new health
service" shall be defined as the addition of a health
service which is offered by or on behalf of a health
care facility or health maintenance organization which
was not offered on a regular basis by or on behalf of a
health care facility or health maintenance corganization
within the twelve month period prior to the time such

service would be coffered.

If the State Agency determines based upon the
information contained in the nectice or any relevant
information submitted to the Agency in response to such
notice that economic and geographic factors within the
proposed geographic area are such that the propeosed new
health service will be offered in competition with other
health care facilities providing the same or similar
service, the legal entity shall file an exempt
application for purposes of determining if the claim of
exemption may be upheld. This determination shall be
made by he State Agency within ten (10) days of receipt

of the notice. . _
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6.3.7. The State Agency shall make its determination of whether
the claim of exemption may be upheld within thirty (30)

days of the receipt of an exempt applicatioen.

We would alse voice our concern regarding the Agency's failure te
define by rule the term, 'geographic area," as used in subsections 6.3 and
6.4. Nothing in the statute prevides a definition of this term. In the
absence of a definition, the term itself is open to extremely broad
interpretation. Failure to provide some directicn eor limitation to this
term will unacceptably result in placing tertiary facilities in competition
with virtually evervone in the state and alsc could impede the development
of new services in West Virginia if they are found to be in competition with
hezlth care facilities in the bordering states of Kentucky, Maryland, Ohio,

Pennsylvania and Virginia.

SECTION 7 - REQUESTS FOR HEARINGS AND RECONSIDERATION HEARINGS:

It is suggested that this Section 7 in its entirety be deleted because
of the continued existence of % 16-2D-10 and Article 5, Chapter 294 et seq.
of the West Virginia Code. These statutes as cited provide more than ample
opportunity to allow for additionzl administrative or public acticnm. Thus,
the provisions of Section 7 in the rules as written are unnecessary and

redundant.




SUMMARY

The intent of the legislature in enacting the Enrclled Committee

Substitute for House Bill 2342 was to grant relief tec health care providers

from the regulatory process through the addition of statutory provisions

which mederate that precess.

The Health Care Cost Review Authority has construed the language of the

statute in such a way that:

1. Health care facilities and hospitals in particular are denied the

benefit of this relief;

2. The Agency regulatory process will dramatically increase,

resulting in:

a) increased cost to health care facilities;

b) unnacessary and untimely delays in the provisicn of
services to patients;

c) increased opportunity for litigation and associated
and,

d) increasad costs to consumers,

The rules as written will therefore cause substantial harm to

public interest.

In several instances, the Agency has, albeit unintentionally,

its discretionary authority to promulgate rules by:
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1. Misconstruing the language of the statute. Neither the regulatory
authority nor the entities regulated are Iree to disregard, ignore

or obliterate the intent of the legislature.

2. Failing to provide criteria by which exemption will be judged,
then by awarding to themselves extraordinary discretion in making

such determination.

3. Promulgating rules clearly in excess of statutory authority.

For all the zbove reascns, the Agency is respectfully requested to
rescind by modification the present Emergency Legislative Rules and to issue

revised rules attached to these comments and identified as Attachment One.

Health care providers are willing tc inform the Agency of their
activities which is evidenced by the rules as rewritten. The suggested
rules achieve the statutorily permitted balance {encouraged by the 1987
modifications) between Agency regulation and the ability of health care
providers to expeditiously provide appropriate services to the citizens of
West Virginia. The revised criteria also provide a clearer direction to
both the regulator and the regulated for activities which are not subject to
the certificate of need program and make the 1987 modifications consistent

and coherent, particularly as contained in §16-2D-4 et seq. of the statute.
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Title:

Section

EMERGENCY
WEST VIRGINIA LEGISLATIVE RULE
HEALTH CARE COST REVIEW AUTHORITY
CHAPTER 16-2D
SERTES XTI

ACTIVITIES WHICH ARE NOT SUBJECT TO THE
CERTIFICATE OF NEED PROGRAM

1. General

2. Introduction

3. Replacement Major Medical Equipment

4. Capital Expenditures Neot For Health Services
5. Shared Services

6. Requirements For Filing Of A Notice

7. Severability

Attachment #1




EMERGENCY
WEST VIRGINIA LEGISLATIVE RULE
HEALTH CARE COST REVIEW AUTHCRITY
CHAFTER 16-2D

SERIES XTI

Title: ACTIVITIES WHICH ARE NQT SURBJECT TC THE
CERTIFICATE QF NEED PROGRAM

Section 1. General

1.1. Scepe - This emergency legislative rule establishes
standards which indiecate when hespitals, health care providers, and
legal entities are not subject to the certificate of need program
provided by the 1987 amendments tc the Certificate of Need Act, West
Virginia Cede, £ 16-2D-1 et segq. Pursuant to West Virginia Code,
£16-20B-11, the Health Care Cost Review Authority is designated to be
the state agency charged with administering the certificate of need

progran.

1.2. .Authority - West Virginia Code, §16-2D-8, $16-2D-4(£)-

(i), and §16-29B-11.

1.3. Filing Date - August 10, 1937.

1.4, Effective Date - August 10, 1987.
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Emergency

HCCRA ]

Leg. Rule, 16-2D
Series XI, Sec. 2

Section 2. Introduction

This emergency legislative rule implements certain of the
provisions of Enrolled Committee Substitute For House Bill 2342 which
was signed by the Governor. That bill amended West Virginia Code,
£16-2D-4, by adding to it four (4) new subsections. Those new
subsections authorize the state agency to promulgate rules which
indicate when hospitals, health care providers, and legal entities
are not subject to the certificate of need program. In the state
agency's opinion, these new exemptions must be implemented
immediately so as to prevent substantial harm to the public interest.
The state agency concludes that_the Legislature intended to alleviate
the financial burden on health care facilities which wish te engage
in the specified activities. Delays in implementing this rule would
defeat this Legislative purpose by causing the health care facilities
to continue to _bear this financial burden until the rule receives
final legislative approval. This unalleviated financial burden,
which has been deemed unnecessary by the Legislature, would be passed
along to health care consumers in the form of higher costs. Alsc,
delay in effectuating the new provisions would  defeat  the
Legislature's additional purpose of speeding-up the certificate of
need process for certain items. Lastly, a delay in implementing the
rule will defeat the more pervasive intent of the legislature to
grant health care facilities in Wast Virginia vrelief from the

regulatory process of the certificate of need program.
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Emergency

HCCRA B

Leg. Rule, 16-2D
Series ¥I, Sec. 3

Section 3. Replacement Major Medical Eguipment

3.1. Any legal entity which wishes to acquire, either by
purchase, lease, or other comparable arrangement, majoer medical
equipment which mainly replaces medical equipment already owned by
the entity and which has become cutdated, worn-ocut, or obsolete and
which performs the same or substantially the same function and which
serves the same or substantially the same purpose as the original
equipment shall not require a certificate of need or be subject to
the certificate of need program to include the exclusion of any

certificate of need determination.

3.2. Notwithstanding the provisions contained in those
portions of the state health plan which identify specialized acute
care services, this section “"Replacement of Major Medical Equipment"
shall govern such replacement actions for any equipment which has
become outdated, worn-out or ohsolete. The provisions contained in
these portions of the state health plan pertaining to specialized
acute care services and collateral ©provisions are  therefore

superseded by this sectiomn.
3.3. Any iegal entity which replaces major medical

equipment in conformity with this section shall furnish to the Health

Catre Cost Review Authority the following information:
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Emergency
ECCRA
Leg. Rule, 16-2D
Series XI, Sec. 3
a. The didentification of the equipment to be replaced

with a brief descripticon of the circumstances leading

to such replacement;

B. Identification of the replacement equipment to be

purchased including:

1. The capital expenditure associated with the lease
or acquisition of such equipment;

Z. The fair market value of replacement eguipment;

3. The estimated cost of any renovations necessary
for the instzllation of the replacement eguipment;

4. A general description of the uses of the old and

new equipment.

The state Agency may retain the above information for such
period of time as it deems advisable, However, nothing in this
saection or any subsection related to replacement of major medical
equipment shall in any way be censtrued by the Agency to initiate a
certificate of need review or determination of such review under any
other secticn cr rule. Receipt of the information contained in this
subsection shall not cause o¢r permit further acticn by the State
Agency, except as provided by West Virginia Code Article 5 of

Chapter 294, et seq.
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Emergency

HCCRA

Leg. Rule, 16-2D
Series XI, Sec. 4

Section 4. Capital Expenditures Not For Health Services

4.1, The obligation of a capital expenditure in excess of
an expenditure minimum for certain items not directly related to the
provision of health services shall net  require an  Agency
determination, a certificate of need or otherwise be subject to the

certificate of need program.

4.2, The term "Items Not Directly Related to The Provisions
of Health Services" refers, among other things, to computer hardware
ané software, telephene systems, parking lots and buildings, medical

office buildings, laundry and boiler plants.

4.3, The legal entity will advise the State Agency by

informing the Agency as follows:

(a) The nature and purpose of the prcject;
(b) The locatien of the project; and
{c) The capital expenditure or estimated capital

expenditure.

4.4, The State Agency may retain the above information for
such a period of +time as it deems advisable. However, nothipng in
this section or any subsection relating to Capital Expenditures Not

For Health Services shall in any way be construed by the Agency to
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Emergency

HCCRA

Leg. Rule, 16-ZD
Series XI, Sec. 5

initiate a certificate of need review or determination of such review
under any other section or rule, Receipt of the information
contained in this subsection shall not cause or permit further action
by the State Agency except as provided in Article 5 of Chapter 29A st

seg., of the West Virginia Cecde.

Sectien 5. Shared Services

5.1. The provision of services made available through new
or exXisting technology that can reasonably be mobile and which are
shared by two or more acute care facilities whether owned by the
hospital or a third party shall not require a State Agency
determination, a certificate of need, or ctherwise be subject tc the
certificate of need program. The activity described in this section
shall not be subject tec Agency action whether or not the shared
services are in excess of the capital expenditure minimum as defined
in 816-2D-2(g) and (q) and 4(e) of the West Virginia Code.
Additionally, the shared services as described in this section shall
not be subjected to Agency action under §16-2D-3 ¢f the code as a new
institutional health service, nor shall they be determined %o be an
ambulatory health care facility as defined in §16-2D-2(b), nor an

ambulatory surgical facility as defined_in&lé-ZD-Z(c).
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Emergency
HCCRA
Leg. Rule, 16-2D
Series XI, Sec. 5
5.2. Examples of such 'shared services" are mobile
Computerized Tomography (CT) Scanners, Magnetic Resonance Imaging

(MRI) devices and Extra-corporeal Lithotripters. Other technclogies

which are similar in mobility may be irncluded in this exemption.

5.3. The hospitals involved in such shared services shall

furnish the following information to the State Agency:

(a) The hospitals sharing the services;

(b) The equipment to be acquired or leased;

{(e) Services te¢ be provided;

(d) The fair market value of equipment tec be provided, if
knowns

(e) The capital expenditures to be made by each hespital.

The State Agency may retain the above information for such a
period of time as it deems advisable. However, necthing in this
section or any subsection relating te shared ~“services shall in any
way be construed by the Agency to initiate a certificate cf need
review or determination of such review under any other sectlion or
rule. Receipt of the information contained in this subsection shall
not cause or permit further action by the State Agency, except as
provided in Article 5 in Chapter 29A et seq. of the West Virginia

Code.
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Emergency

HCCRA ,
Leg. Rule, 16-2D
Series X1, Sec. &

Notwithstanding the provisions contained in those portions of
the state health plan specifically identified ag specialized acute
care services, this section, ‘shared services'", shall govern such
activity. The provisicns contained in those portions of the state

health plan pertaining to specialized acute care services and

collateral provisions are therefore superseded by this section.

Section 6. Reguirements for Filing of a Nctice

6.1. No 1legal entity shall be required to file a
certificate of need application for any expenditure, health service,
or change in health service which is exempt from revisw under this
article, nor shall it be made subject to review periocds or required

findings for such application.

6.,2.. The State Agency shall not require the filing of a
notice by any legal entity which is exempt under this article except
as provided for by statute under §16-2D-4(b), §16-2D-4(c),

and §16-2D-4(4).

6.3. In those instances where a legal entity is required to
file notice pursuant to £16-2D-4(b), (c), or (d) the notice shall
provide such information as required by the respective subsection of

the statute for which & claim is being made. The State Agency shall
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Emergency

HCCRA

Leg. Rule, 16-2D
Series XI, Sec. 6

within ten (10) days of receipt of the notice make one of the

following responses:

6.3.1. Accept the claim of exempticn;

6.3.2. Reguire the legal entity to <furnish the State Agency
with additional information in which event a new ten (10) day review

period shall begin upon receipt of the additional information;

6.3.3. Reject the claim of exemption in which svent the State
Agency shall provide the legal entity with written findings which

state the agency's grounds for rejecting the claim of exemption; or

6.3.4. In those instances where a legal entity claiming
exemption pursuant zo §16-2D-4(b), (¢), or (&), wishes to develop a
new health service, the notice shall alsc identify the geographic
area preposed to be served and shall explain whether economic and
geographic factors are such that the proposed new health service
would be offered in competition with health care facilities in the
proposed geographic area which provide the same or similar service to

those preoposed,
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Emergency

HCCRA

Leg. Rule, 16-2D
Series XI, Sec. §

6.3.5. For purposes of this subsection, the term ''mew health
service'" shall be defined as the addition of a health service which
is offered by or on Dbehalf of a health care facility or health
maintenance organization which was not offered on a regular basis by
or on behalf of a health care facility or health maintenance
organization within the twelve month period prior to the time such

service would be offered.

6.3.8. If the State Agency determines Dbased upon the
information contained in the notice or any relevant information
submitted te the Agency in rassponse to such notice that econcmic and
geographic factors within the proposed geographic area are such that
the proposed new health service will be offered in competition with
other health care facilities providing the same or similar service,
the legal entity shall file an exempt application for purposes of
determining if the claim of exemption may  be upheld. This
determination shall be made by the State Agency within ten (10) days

of receipt of the notice.

6.3.7. The State Agency shall make its determination of

whether the claim of exemption may be upheld within thirty (30) days

of the receipt of an exempt application.
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Emergency

HCCRA

Leg. Rule, 16-2D
Series XI, Sec. 7

Section 7. Severability

If any provision of these rules or the application thereof to
any person or circumstance shall be held invalid, such invalidity
shall not affect the provisions or the applications of these rules
which can be given effect without the involved provisions or
application and te this end the provisions of these rules are

declared to be severable.
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