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Statement of Facts and Circumstances
Relating to the Emergency Filing of the Proposed New
Drinking Water Treatment Revolving Fund Rule, 64 CSR 49
(Continuation)

The 1997 Legislature passed House Bill 2712 in order to position the State to take
advantage of a new federal program authorized in 1996 in amendments to the federal Safe
Drinking Water Act (42 U.S.C. 300f et seq.) This new federal Drinking Water State Revolving
Fund Program is designed to assist states to provide loans to public water systems to finance the
cost of infrastructure improvements needed to comply with State and federal requirements for safe
drinking water. Under this program, the U.S. Environmental Protection Agency (EPA) will
provide most of the initial funding to start the West Virginia Drinking Water Treatment
Revolving Fund Program and will continue to provide substantial grant funds through the year
2004. The Division expects that the overall federal funds provided for this loan program will
total well over $55 million dollars.

Approximately $12.5 million can be made available to West Virginia in the current fiscal
year if the State receives early approval of its loan program. The Division’s goal is to obtain
federal approval for West Virginia’s program timely to have loan funds available by January
1998. West Virginia has more than 600 small water systems in need of upgrading in order to
provide safe drinking water for their customers. Funding these systems at as early a date as
possible will help prevent water contamination and illness. These systems do not have adequate
financial resources nor do they have the means to secure funding to carry out needed
improvements.  Maximizing the amount of funds available to provide loans to these systems
will be of substantial benefit to the public health and safety. There is already a waiting list of
200 potentially eligible applicants.

This proposed new legislative rule establishes standards and procedures regarding
administration and management of the State’s loan program. Under various federal and State
laws, guidelines, rules and regulations, the loan fund will be administered by the West Virginia
Water Development Authority under the direction of the Division of Health. Additionally, all
projects must be approved by the West Virginia Infrastructure and Jobs Development Council in
order to qualify for a loan under this program.

Under federal guidelines, this rule must be in place in order for the State’s application to

receive federal approval (see attached letter), thereby making it possible for early loan funds
availability.
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October 6, 1997

Donald A. Kuntz, P.E., Director
Environmental Engineering Division
Bureau for Public Health

815 Quarrier Streer, Suite 418§
Charleston, WV 25301

Dear Mr. Kuntz:

We look forward to receiving your Drinking Water State Revolving Fund (DWSRF)
application in the near future. In order to expedite our review and approval of your application,
please be sure 16 closely adhere 10 the requirements as outlined in “Drinking Waler Starte
Revolving Fund Program Guidelines™ dated February 1997.

In particular, the DWSRF Guidelines outline fifteen assurances that must be addressed in
your application. Collectively the assurances demonstrate the State has the necessary authorities,
iechnical capability, and procedures and policies necessary to establish a program that will
comply with Federal requirements. Most of the assurances require supporting documentation
such as authorizing legislation. approved rules or regulations, approved interagency agreements,
commiument letters for the required State match and payment schedules. Without the appropriate
ceruifications and documentation, we cannot complete application review and grant award.

If you have any questions concerning this, please contact me or Cathy McCaffrey. our
DWSRF Regional Coordinator. Thanks for your cooperation.

Sincerely,

B @ Lkl

Don C. Nichus
SRF Team Leader

Customer Service Hotline: 1-800-438-2474

TOTAL P.B2



ABSTRACT - PROPOSED RULE
DEPARTMENT OF HEALTH AND HUMAN RESOURCES
DIVISION OF HEALTH

DRINKING WATER TREATMENT REVOLVING FUND
64 CSR 49

Summary: This proposed new legislative rule, Drinking Water Treatment Revolving Fund,
establishes standards and procedures regarding providing loans to public water systems to finance
the cost of infrastructure improvements needed to comply with State and federal requirements for
safe drinking water. The rule contains the following sections: general; definitions; procedure;
fund establishment; project eligibility; priority ranking; procedure; financial administration;
disadvantaged communities; application procedures and requirements; capacity development;
environmental review; and records.

The 1997 Legislature passed House Bill 2712 in order to position the State to take
advantage of a new federal program authorized in 1996 in amendments to the federal Safe
Drinking Water Act (42 U.S.C. 300f et seq.) This new federal Drinking Water State Revolving
Fund Program is designed to assist states to provide loans to public water systems to finance the
cost of infrastructure improvements needed to comply with State and federal requirements for safe
drinking water. Under this program, the U.S. Environmental Protection Agency (EPA) will
provide most of the initial funding to start the West Virginia drinking water treatment revolving
fund program and will continue to provide substantial grant funds through the year 2004. The
Division expects that the overall federal funds provided for this loan program will total well over
£55 million dollars.

The loan fund will be administered and managed by the West Virginia Water Development
Authority as directed by the Division of Health and as required under federal law. The Division
of Health (Bureau for Public Health) expects the required State matching funds to be provided
by the State West Virginia Jobs and Infrastructure Council. Projects are required to be approved
by the Council in order to obtain loans from the fund.

For further information contact: Katy Mallory, Office of Environmental Health Services,
Bureau for Public Health, Department of Health and Human Resources, 815 Quarrier Street,
Charleston, West Virginia, 25301, telephone (304) 558-2981; or the Office of Regulatory
Development, Bureau of Operations, Department of Health and Human Resources, State Capitol
Complex, Building 3, Room 265, Charleston, West Virginia, 25305, telephone (304) 558-3223.

Copies of the proposed rule may be purchased from the Administrative Law Division of the
Office of the Secretary of State, State Capitol Complex, Building 1, Suite 157K, Charleston, WV
25305-0771, phone (304) 558-6000.

10/3/97



FISCAL NOTE FOR PROPOSED RULES

Rule Title: Drinking Water Treatment Revolving Fund Rule, 64 CSR 49
Type of Rule: _X_Legislative ___ Interpretive __ Procedural

Agency: Bureau for Public Health (For the Division of Health)
Department of Health and Human Resources

Address: Building 3, Capitol Complex
Charleston, W. Va. 25305

1. Effect of the ANNUAL FISCAL YEAR
Proposed Rule Increase Decrease Current Next Thereafter

Estimated Total Cost h3 5 $ 12,770,560 $ 9,245,560 $ 9,245,560
Personal Services 668,000 668,000 668,000
Current Expense 3,198,116 1,373,166 1,373,166
Repairs & Alterations -0- -0- -0-
Equipment 155,600 32,876 32.876
Other 11,748,844 7,171,518 7,171,518
Revenue 12,558,800 7,121,300 7,121,300

2. Explanation of above estimates.

The table above provides an overall summary of the revenue estimated to be received from the
federal government and the costs of administering the State Drinking Water Treatment Revolving Fund
Program. Federal revenue to be received the first year is estimated at $12,558,800. Of this,
$11,748,844 is designated to go directly to local community water systems in the form of loans to be
used to finance the cost of infrastructure improvements needed to comply with State and federal
requirements thereby providing safe drinking water for their customers. The overall State funds match
for the first year is $2,511,800 in construction loan funds and $700,000 for the “set-aside™ accounts (see
pp 3-4). Some of the match funds will be used for State administrative costs; some will be used to
benefit local programs.

The addendum (pp 3-4) supplies additional details.

3. Objectives of this rule:

This proposed new legislative rule establishes standards and procedures regarding providing
loans to public water systems to finance the cost of infrastructure improvements needed to comply with
State and federal requirements for safe drinking water.



4. Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government.

The Department estimates that West Virginia will receive $12,558.,800 in federal
grant money for the State fiscal year 1998 for use in the new drinking water treatment
revolving fund program. The federal grants are expected to continue through at least
FY 2004, with an estimated annual allocation of $7,121,300 totaling over $55 million
in federal grant money during the next seven (7) years.

States are required to provide a twenty percent match for the federal grant
money. The State match for construction loans will be $2,511,760 for the 1998 fiscal
year and $1,424,260 annually for the six (6) years thereafter. This State match 1s
projected to come from the West Virginia Jobs and Infrastructure Council funds. An
additional appropriation of general revenue funds in the amount of $700,000 will serve
as match funds for the activities conducted under the four (4) “set-aside™ accounts.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of Citizens.

The impact on specific groups will be determined by which projects are awarded
loans as laid out in the annual intended use plan, this proposed rule and the requirements
of the Water Development Authority and the West Virginia Jobs and Infrastructure
Council.

C. Economic Impact on Citizens/Public at Large.
The drinking water treatment revolving fund program will assist public water
systems in financing the cost of infrastructure needed to provide State citizens with safe
drinking water. These construction and associated activities will provide both short and

long term job opportunities. The presence of safe drinking water should improve public
health and also facilitate long-range economic development.

Date: November 1, 1997

Signature of Agency Head or Authorized Representative

Do & MY

Joan E. Ohl, Secretary
epartmapt of Health and Human Resources



Addendum to Item 2 of the Fiscal Note for
Drinking Water Treatment Revolving Fund Rule, 64, CSR 49

Details of Estimated Expenditures Under the
State Drinking Water Treatment Revolving Fund Program

Expenditures associated with the State Drinking Water Treatment Revolving Fund
Program are divided among the loan fund account and four (4) “set-aside” accounts. A State
match is required for each of the four (4) set-aside accounts, in addition to the State match for
construction loans.

« The Loan Construction Account will be used solely for loans to local community
water systems to finance the cost of infrastructure improvements needed to comply with State and
federal requirements, thereby providing safe drinking water for their customers. This account
includes only revenue from the federal government.

FY99 &

LOAN CONSTRUCTION ACCOUNT FY 98 THEREAFTER
Positions 0 0
Personal Services 0 0
Current Expenses 0 0
Equipment 0 0
Other $11,540,428 $6,963,102
Total $11,540,428 $6,963,102

+ The Program Oversight Account (Administration of Loan Fund) is used to finance
the cost to the division or its agents of administering the program. A maximum of 4% of the
federal funds may be used for this purpose.

PROGRAM OVERSIGHT (ADMINISTRATION OF LOAN FUND) ACCOUNT

FY 99 &

FY 98 Thereafter

Positions . 5 5
Personal Services $142,000 $142.000
Current Expenses 289,386 90,500
Equipment 26,250 7,676
Other 44,304 44,304
Total $501,940 $284,480



Addendum to Item 2 of the Fiscal Note for

Drinking Water Treatment Revolving Fund Rule, 64, CSR 49

« The Technical Assistance Account is used to provide technical assistance services for

small systems to assist those sy

stems in maintaining compliance with the federal safe drinking

water act. A maximum of 2% of the federal funds may be used for this purpose.

TECHNICAL ASSISTANCE ACCOUNT FY 98
Positions 0
Personal Services 0
Current Expenses $251,176
Equipment 0
Other 0

Total $251,176

FY 99 &
Thereafter
0

0

$142,426

0

0

$142,426

« The Local Assistance Account is used for local assistance including, but not limited
to, delineation and assessment of source water protection areas, loans for source water protection
programs and well-head protection programs, and capacity development assistance. Under federal
guidelines, these services may be accomplished through contractual services. A maximum of
2% of the federal funds may be used for this purpose in the first year of the program and 7%
in the second and succeeding years.

LOCAL ASSISTANCE (SOURCE WATER PROTECTION)

Positions

Personal Services
Current Expenses

Equipment

Other

Total

FY 98

6

$ 189,000
1,207,016
67,000
58,968
$1,521,984

FY 99 &
Thereafter
6

$ 189,000
212,000
10,600
58,968

$ 470,568

« The State Activities Account is used for various State activities including, but not
limited to, the public water supply supervision program, source water protection, capacity
development, and operator certification. A maximum of 10% of the federal funds may be used
for this purpose.

STATE ACTIVITIES ACCOUNT FY 98
Positions 12
Personal Services $ 337,000
Current Expenses 1,450,538
Equipment 62,350
Other 105,144

Total $1,955,032

FY 99 &
Thereafter
12

$ 337,000
928,240
14,600
105,144
$1,384,984



WEST VIRGINIA DIVISION OF HEALTH LEGISLATIVE RULE
TITLE 64, SERIES 49

DRINKING WATER TREATMENT REVOLVING FUND

For a Public Comment Period Ending

[dates to be inserted]



64 CSR 49

WEST VIRGINIA DIVISION OF HEALTH LEGISLATIVE RULE
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§64-49-1. General. =

1.1. Scope. -- The 1996 Safe Drinking Water Act Amendments authorized a drinking water
treatment revolving fund program. The federal government will provide most of the initial funding
to start the West Virginia drinking water treatment revolving fund program. This program allows
the State to provide financial assistance to public water systems to finance the cost of infrastructure
improvements needed to comply with the requirements of the federal Safe Drinking Water Act. The
fund will be administered by the water development authority. This rule establishes State-level
procedures, standards for project eligibility, and gives direction to the State water development
authority.

1.2. Authority. - W. Va. Code §16-13C-2(b).
1.3. Filing Date. --
1.4. Effective Date. --

1.5. Administration. - This rule is administered by the division of health of the department of
health and human resources.'

§64-49-2. Definitions.

2.]1. Capacity Development. -- The technical, managerial and financial capability of a public
water system.

2.2. Capitalization Grant. -- The assistance agreement by which the U. S. Environmental
Protection Agency obligates to award funds allotted to a State for purposes of capitalizing the State’s
revolving fund and funds for other purposes authorized in Section 1452 of the safe drinking water
act.

2.3. Community Water System. — A public water system which serves at least fifteen (15)
service connections used by year-round residents or regularly serves at least twenty-five (25) year-
round residents.

2.4. Compliance. -- Compliance with State and Federal laws, rules and regulations applicable
to public water systems.

" The Department of Health and Human Resources (DHHR) was created by the Legislature's reorganization
of the executive branch of State government in 1989. The Department of Public Health was renamed the Division of
Health and made a part of the DHHR (W. Va. Code § 5F-1-1 et seq.). Administratively within the DHHR the Bureau
for Public Health through its Commissioner carries out the public health function of the Division of Health.

Public Comment Draft: 10/20/97. 1



64 CSR 49

2.5. Cross Cutter Authorities. -- Federal laws and authorities that apply by their own terms to
projects or activities receiving federal assistance.

2.6. Disadvantaged Community. -- The service area of a public water system that meets the
affordability criteria established in the annual intended use plan after public review and comment
by the division and as approved by the U. S. Environmental Protection Agency.

2.7. Division of Health. -- The division of health of the department of health and human
resources.”

2.8. Drinking Water Treatment Revolving Fund. --The fund established by W. Va. Code § 16-
13C-3(a) to be used for financial assistance to the public water systems for eligible project costs.

2.9. Intended Use Plan. -- A document prepared by the division each year which identifies the
intended uses of the funds in the drinking water treatment revolving fund.

2.10. Public Water System. -- Any water system or supply which regularly supplies or offers
to supply, piped water to the public for human consumption, if serving at least an average of twenty-
five (25) individuals per day for at least sixty (60) days per year, or which has at least fifteen (15)
service connections and includes:

(1) Any collection, treatment, storage, and distribution facilities under the control of the owner
or operator of the system and used primarily in connection with the system, and

(2) Any collection or pretreatment storage facilities not under such control which are used
primarily in connection with the system.

A public water system does not include a system which meets all of the following conditions:

(1) which consists only of distribution and storage facilities (and does not have any collection
and treatment facilities);

(2) which obtains all of its water from, but is not owned or operated by a public water system
which otherwise meets the definition;

(3) which does not sell water to any person; and
(4) which is not a carrier conveying passengers in interstate commerce.

2.11. Project Priority List. -- The list of projects that are to be funded which is published in the
intended use plan.

2.12. Safe Dninking Water Act. -- The federal statute commonly known as the “Safe Drinking
Water Act”, 42 U.S.C. 300f et seq., as enacted, amended, and as may be subsequently amended.

* See footnote 1.

Public Comment Draft: 10/20/97. 2



64 CSR 49

2.13. Set-Aside. -- Moneys from the capitalization grant to be used for non-project activities
specific to the Safe Drinking Water Act.

2.14. Small System. — A drinking water system serving ten thousand (10,000) or fewer persons.

2.15. Water development authority. -- The water development authority provided for in W. Va.
Code § 22C-1-4.

§64-49-3. Procedure.

3.1. The division will receive capitalization grants from the U. S. Environmental Protection
Agency for the purpose of establishing a drinking water treatment revolving fund construction fund
to assist public water systems to finance the cost of infrastructure needed to comply with the Safe
Drinking Water Act and to fund non-project activities defined in Section 4 of this rule.

3.2. The division shall develop an annual intended use plan for each year that the drinking
water treatment revolving fund program is in place.

3.2.a. The intended use plan shall contain the proposed set-aside amounts for non-project
activities that the division intends to use. The set-aside accounts are described in Section 4 of this
rule.

3.2.b. The intended use plan shall contain a priority list of eligible projects per Section 5
of this rule that the State intends to fund during the fiscal year covered. The priority ranking
procedure is described in Section 6 of this rule. This list shall contain at a minimum, the public
water system, population served, water supply, project description, project type, estimated project
cost, project priority and the expected financial terms. The financial administration is described in
Section 7 of this rule.

3.2.c. The division shall also maintain a comprehensive priority list of anticipated future
projects as described in Section 6 of this rule. This list shall contain the projects, the estimated
priority and the expected funding schedule for each.

3.2.d. The intended use plan shall include a discussion of the financial status of the
drinking water treatment revolving fund. This discussion shall include the total amount of moneys
in the fund from all sources, the types of projects to be funded, the general types and terms of
financial assistance to be provided, the amounts for non-project activities and the amounts used for
disadvantaged communities. The procedure for disadvantaged communities is described in Section
8 of this rule and shall be included in the annual intended use plan.

3.3. The division shall submit a capitalization grant application to the U. S. Environmental
Protection Agency annually during the years that capitalization grants are available for the federal
dnnking water treatment revolving fund program.

3.4. After the division receives U. S. Environmental Protection Agency approval of the

capitalization grant application which includes the annual intended use plan, financial assistance
may be made to public water systems by the water development authority as specified in Section 7

Public Comment Draft: 10/20/97. 3



64 CSR 49

of this rule and W. Va. Code § 16-13C-1 et seq.

3.5. The applicant’s procedures and requirements for drinking water treatment revolving fund
assistance are described in Section 9 of this rule.

3.6. The division shall submit a biennial report to the U. S. Environmental Protection Agency
regional administrator discussing the State’s activities which receive funding from the federal
capitalization grant.

§64-49-4. Fund Establishment.

4.1. Establishment of the Fund. — The water development authority shall establish a permanent
and perpetual fund to be known as the West Virginia drinking water treatment revolving fund. The
fund shall be kept separate and apart from all other funds or programs of the water development
authority and the division.

4.2. Establishment of Set Aside Accounts. -- There are four (4) allowable set-asides from the
capitalization grant, as described in subdivisions 4.2.a through 4.2.d of this rule.

4.2.a. Program Oversight (Administration of the Fund). -- An amount up to four percent
(4%) of the capitalization grant may be used for to finance the cost to the division or its agents of
administering the program.

42.b. Technical Assistance. -- Two percent (2%) of the federal capitalization grants shall
be utilized to provide technical assistance services for small systems to assist those systems n
maintaining compliance with the federal safe drinking water act. The technical assistance services
for small systems shall be contracted by the division to non-profit organizations that:

4.2.b.1. Have a membership that represents at least twenty-five percent (25%) of the
small systems of this State; and

4.2b.2. Have at least five (5) years of experience in providing on-site technical
assistance to small systems.

4.2.c. Local Assistance. -- An amount up to fifteen percent (15%) of the capitalization
grant may be used for local assistance such as, but not limited to: delineation and assessment of
source water protection areas, loans for source water protection programs and well-head protection
programs and capacity development assistance. Contractual services may be funded from this
account for these services. No more than ten percent (10%) may be used for any one (1) activity.

4.2.d. State Activities. -- An amount up to ten percent (10%) of the capitalization grant
may be used for State activities such as, but not limited to: the public water supply supervision
program, source water protection, capacity development, and operator certification.

4.3. Sources of Money for the Drinking Water Treatment Revolving Fund.-- The drinking water

treatment revolving fund is comprised of moneys appropriated by the legislature, moneys allocated
to the State by the federal government for the purposes of establishing the drinking water treatment

Public Comment Draft: 10/20/97. 4



64 CSR 49

revolving fund, all receipts from loans made from the drinking water treatment revolving fund, all
income from investment of moneys held in the drinking water treatment revolving fund, and all other
sums designated for deposits to the drinking water treatment revolving fund from any source, public
or private.

4.4. Use of Moneys in the Drinking Water Treatment Revolving Fund. - Moneys in the
drinking water treatment revolving fund are to be used solely to make loans and to make other
allowable financial assistance to eligible projects for public water systems, as described in the Safe
Drinking Water Act and in W. Va. Code § 16-3C-1 et seq. Each loan shall be in an amount that
covers those costs of a project for which funds are sought by the applicant from the water
development authority.

4.5. Investment of Moneys in the Drinking Water Treatment Revolving Fund. -- The water
development authority 1s permitted to invest the moneys in the drinking water treatment revolving
fund that are not needed for immediate disbursement or use in obligations or securities that are
lawful investments for public funds of the State.

4.6. Disbursement of Moneys from the Drinking Water Treatment Revolving Fund. -- Moneys

are to be disbursed from the drinking water treatment revolving fund only upon written authorization
from the director of the water development authority or his or her designee.

§64-49-5. Project and System Eligibility.

5.1. Both community and non-community non-transient public water systems are eligible for
drinking water treatment revolving fund funding, with the following exceptions:

5.1.a. For-profit non-community non-transient water systems; and
5.1.b. Federally owned public water systems.

5.2. The eligible system shall not be significantly out of compliance with any national or State
drinking water rules, regulations or variances unless the determines that the proposed project will
enable it to come into compliance. The system shall provide assurances to the division that the
proposed project will enable the system to attain compliance.

5.3. Subdivisions 5.3.a through 5.3.¢g list examples of some of the types of projects that may
be funded by the drinking water treatment revolving fund. The examples listed are not to be
construed as an exhaustive or limiting list of potentially eligible projects.

5.3.a. Examples of eligible public health and compliance projects are projects to:
5.3.a.1. Facilitate compliance;

5.3.a.2. Further health protection objectives;

5.3.a3. Address exceedances of action levels and maximum contaminant levels
(MCL’s) specified in the Division of Health Legislative Rule, Public Water Systems, 64 CSR 3:

Public Comment Draft: 10/20/97. 5



64 CSR 49
5.3.a.4. Prevent future violations; and
5.3.a.5. Maintain compliance.
5.3.b. Examples of eligible restructuring projects are projects to:

5.3.b.1. Upgrade or replace infrastructure to continue to provide the public with safe
drinking water;

5.3.b.2. Replace aging infrastructure, including, but not limited projects to:
5.3.b.2.A. Rehabilitate or develop water sources to replace contaminated sources;

5.3.b.2.B. Install or upgrade treatment facilities, if the installation or upgrading
will improve the quality of drinking water to comply with federal primary or secondary drinking
water standards as adopted in the Division of Health Legislative Rule, Public Water Systems, 64
CSR 3;

5.3.b.2.C. Install or upgrade storage facilities to prevent microbiological
contaminants from entering the water system; and

5.3.b.2.D. Install or replace transmission and distribution pipes to prevent
contamination caused by leaks or breaks in the pipe, or improve water pressure to safe levels.

5.3.c. Projects to consolidate water supplies are eligible when:

5.3.c.1. Individual homes or public water systems have an inadequate quantity
of water;

5.3.c.2. A water supply is contaminated; or

5.3.c.2.A. The system is unable to maintain compliance for financial or
managernial reasons.

5.3.d. The purchase of a portion of another system’s capacity is eligible for a loan, if the
system to be purchased is a small system which is part of a consolidation plan to bring the system
into compliance, and it is the most cost-effective solution for that small system, when considering
the buy-in and user fees.

5.3.e. The costs of project planning, design and other related costs are eligible for drinking
water treatment revolving fund funding. Funding of the design of a project does not guarantee

funding of the project construction. The design loan assistance amounts shall be described in the
annual intended use plan.

5.3.f. Costs of preparing environmental assessment reports (Section 11 of this rule) may

be included as part of costs of planning the project and are eligible costs from the drinking water
treatment revolving fund. The cost for the State to review the environmental assessments is not

Public Comment Draft: 10/20/97, 6



64 CSR 49

eligible under the drinking water treatment revolving fund and is considered administrative costs.

5.3.g. Land is an eligible cost only if it is integral to a project that is needed to meet or
maintain compliance and further public protection. In this instance, land that is integral to a project
is only the land needed to locate eligible treatment or distribution projects.

5.4. The following projects and activities are not eligible for drinking water treatment revolving
fund assistance:

5.4.a. Dams or rehabilitation of dams;

5.4.b. Water nights, except if the water rights are owned by a system that is being
purchased through consolidation as part of a capacity development strategy;

5.4.c. Reservorrs, except for finished water reservoirs that are part of the treatment process
and are located on the property where the treatment facility is located;

5.4.d. Laboratory fees for monitoring;
5.4.e. Operation and maintenance expenses;
5.4.f. Projects needed mainly for fire protection;

5.4.g. Projects for systems in significant non-compliance, unless funding will ensure
compliance; and

5.4.h. Projects primarily intended to serve future growth.

5.5. Projects which are designed solely for growth are not eligible for drinking water treatment
revolving fund assistance, although reasonable growth may be part of an eligible project.

5.6. Current and future monitoring, operation and maintenance expenditures are not eligible
for drinking water treatment revolving fund assistance.

§64-49-6. Priority Ranking Procedure.

6.1. The division shall develop an annual intended use plan indicating how the drinking water
treatment revolving fund will be used. The division shall give the highest priority to projects that:

6.1.a. Address the most serious health risks;
6.1.b. Are necessary to achieve compliance; and
6.1.c. Assist those systems most in need on a per household basis.

6.2. The intended use plan shall include criteria for bypass procedures which identify the
conditions which would allow a project to be bypassed and the way in which the division will
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identify projects to receive the bypassed funds.

6.3. The intended use plan shall undergo public review and shall be submitted to the U. S.
Environmental Protection Agency for approval.

§64-49-7. Financial Administration.

7.1. Evidence and Security for Loans. -- Each loan shall be evidenced by revenue bonds or
notes or other debt instruments issued by the applicant and purchased by the water development
authority, at par or at a discount to reflect the costs of the water development authority and the
division incurred to the financing, in whole or in part, of the costs of a project, and shall be secured
by a pledge of the fees, charges, and all other revenues of the project to be constructed, in whole or
in part, with the proceeds of the loan and any other collateral as may be required by the water
development authority. The water development authority may require a water customer survey or
user agreements to ensure that the proposed new customers will connect to the system.

7.2. Applications for Loans. -- A public water system that has water development authority
under applicable law to undertake a project and has been approved as an eligible recipient by the
division may apply for a loan. An eligible recipient desiring a loan shall make a separate application
to the water development authority, on the forms prescribed by the director of the water
development authority, for each project for which a loan is desired. Following approval by the water
development authority and the division and when moneys are available for loan the water
development authority and the division shall provide the public water system with a commitment
letter setting forth the terms of the loan.

7.3. Determination of Eligible Recipients. - Public water systems projected to be able to
qualify for drinking water treatment revolving fund financial assistance shall be identified in the
annual intended use plan as described in Section 3 of this rule. Only those projects on the State
project priority list for the current fiscal year shall be considered by the water development authority
for financial assistance from the drinking water treatment revolving fund.

7.4. Loan Agreements. -- Prior to providing a loan to an eligible recipient, the water
development authority shall execute and enter into a loan agreement with the applicant which shall
be binding under the laws of the State and which shall contain such provisions as may be required
by the water development authority and the division under the Safe Drinking Water Act including:

7.4.a. The cost of the project, the amount of the loan and the security therefor, which may
include in addition to a pledge of fees, charges and other revenues from the project after a reasonable
allowance for operation, maintenance, renewal and replacement expenses, and a reasonable reserve
fund:

7.4.b. A deed of trust or other appropriate security instrument creating a lien on such
project: Provided, That the annual repayment of principal and payment of interest begins not later
than one (1) year after the project completion and that the final payment shall not exceed twenty (20)

years from said completion date except as provided in Section 8 of this rule;

7.4.c. The specific purposes for which the proceeds of the loan shall be expended, the
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procedures as to the disbursement of the loan proceeds including an estimated monthly draw
schedule, and the duties and obligations imposed upon the applicant in regard to the acquisition or
construction of the project;

7.4.d. If notes or other interim obligations are being 1ssued by the applicant, the agreement
of the applicant to issue the revenue bonds and take such other actions as are required of the
applicant under the loan agreement;

7.4.e. The agreement of the applicant to accept the water development authority’s remedies
in the event of any default under the loan; and

7.4.f. The agreement of the applicant to comply with all applicable federal and State
statutes, rules and regulations, the applicable requirements of all federal cross cutting authorities,
and all applicable local ordinances pertinent to the financing, acquisition, construction, operation,
maintenance, and use of the project.

7.5. Payment of Principal and Interest on Loans. -- Payments of the principal or any interest
on a loan shall be made by the applicant in accordance with the provisions of the loan agreement.

7.6. Computation of Interest on Loans. -- Each loan shall bear interest from the date of the
delivery of the bonds or notes of the applicant evidencing the loan to the applicant at a rate or rates
per annum, either fixed or vanable, as determined by the water development authority and the
division provided that said rate or rates shall be made at or below market rate as stated in the Safe
Drinking Water Act (1452(f)(1)(A) and further provided that, pursuant to the provisions of the loan
agreement, the interest rate or rates shall reflect the costs of the water development authority
incurred in issuing its obligations, if any, and other costs related to the making of the loan.

7.7. Fees and Charges. -- In addition to payments of principal and interest on a loan, each
applicant shall agree in the loan agreement to pay fees and charges to the water development
authority equal to the applicant’s share of the administrative expenses of the water development
authority relating to the loan program. Such fees shall be specifically identified in the loan
agreement. These revenues shall be deposited and maintained in an account separate from the
drinking water treatment revolving fund construction fund.

7.8. Loans Conditioned Upon Availability of Moneys in the Drinking Water Treatment
Revolving Fund. -- The obligation of the water development authority to make any loan shall be
conditioned upon the availability of the moneys in the drinking water treatment revolving fund in
such amounts and on such terms and conditions as, in the sole judgement of the water development
authority, shall enable it to make loans.

7.9. Disbursement of Loan Moneys.
7.9.a. The water development authority shall disburse to each recipient the amount
certified to the water development authority as costs incurred for the project. The certification shall
be made in the form prescribed by the water development authority and shall be accompanied by

a written approval from the division. The director of the water development authority or his or her
authorized representative shall then provide written authorization for the disbursement of the
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approved dollar amount to the recipient.

7.9.b. Each recipient shall comply with all terms and conditions of both the loan agreement
and the resolution or ordinance authorizing the issuances of revenue bonds or notes or other debt
instruments evidencing the loan.

7.10. Audit Requirements.

7.10.a. The programmatic set-aside accounts shall be audited annually in accordance with
federal and State requirements, and shall use generally accepted government accounting standards.

7.10.b. The drinking water treatment revolving fund construction funds shall be audited
annually with separate opinion as required by the federal government generally and as required
specifically by the Safe Drinking Water Act. The audit shall be in accordance with generally
accepted government accounting standards. The annual audit of the drinking water treatment
revolving fund shall include an audit of the fund’s financial statements and an opinion on the
financial statements and additional reports on internal controls and compliance with all federal laws
and regulations.

§64-49-8. Disadvantaged Communities.

8.1. Thirty percent (30%) of the federal capitalization grant shall be dedicated to the funding
of projects for disadvantaged communities.

8.2. The subsidy options for assistance to disadvantaged communities shall be described in the
annual intended use plan. Options include the following:

8.2.a. Principal forgiveness or other incentive agreed upon between the borrower and the
division within the U. S. Environmental Protection Agency guidelines; and

8.2.b. Extended loan terms. The normal loan from the drinking water treatment revolving
fund 1s twenty (20) years, but in the case of a system defined as a disadvantaged community the
State may provide extended loan terms, up to thirty (30) years. The loan terms may not exceed the
expected design life of the project.

§64-49-9. Application Procedures and Requirements.

9.1. Pre-application Process.

9.1.a. The applicant shall complete and submit to the division a preliminary application
package obtained from the division.

9.1.b. The application shall provide documentation that the project has been approved by
the West Virginia infrastructure and jobs development council.

9.2. Pre-Bid Process.
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9.2.a. The applicant shall obtain written permission from the division to bid the project.
The project may be bypassed from the project priority list if the project is bid prior to receiving
approval. The applicant shall meet the uniform bidding procedures of the West Virginia
infrastructure and jobs development council.

9.2.b. The following documents, where applicable, shall be submitted to the division prior
to bidding the project:

9.2.b.1. Updated project costs and financing plan;

0.2.b.2. A copy of the engineering agreement and the public service commission order
which approved such agreement;

9.2.b.3. The public service commission’s schedule for the certificate of convenience and
necessity application;

9.2.b.4. Copies of applicable permits from the division;

9.2.b.5. Evidence of other applicable permits including, but not limited to: permits from
the division of environmental protection; the division of highways; and the U. S. Corps of Engineers;

9.2.b.6. Bid documents and proposed bid advertisement;

9.2.b.7. Evidence that eighty percent (80%) of all necessary easements and rights-of-way
have been obtained and a list of all titles that need to be acquired with an attorney’s list of
exceptions;

9.2.b.8. The project administration agreement; and

9.2.b.9.A. If the project will serve two (2) or more entities, an agreement between
the entities; or

9.2.b.9.B. If the project will serve a municipality, evidence of adoption of a rate
ordinance.

9.3. Pre-Loan Closing Requirements. -- Before loan closing the applicant shall submit the
following documents to the division:

9.3.a. A final order from the public service commission which approves the construction
and financing of the project;

9.3.b. Evidence that all applicable permits have been obtained;
9.3.c. A set of project plans prepared by a registered professional engineer;

9.3.d. An affidavit of publication of advertisement for bids;
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9.3.e. A set of bid documents if changed since the previous submittal;

9.3.f. Bid tabulation certified by a registered professional engineer, indication of which
bid was selected, and if the lowest bidder was not selected, an statement prepared by an attorney
describing why the lowest bidder was not selected;

9.3.g. A statement by a registered professional engineer that the chosen bidder received
any and all addenda to the original bid documents;

9.3.h. A statement by a registered professional engineer that the bid documents reflect the
project as approved by the division, that the chosen bid includes every construction item necessary
to complete the project and that the uniform bidding procedures were followed:;

9.3.. A title opimion signed by an attorney, which identifies the project and contracts and
which indicates that one hundred percent (100%) of the necessary titles, easements and rights-of-
way have been obtained or that the governmental agency has received rights-of-entry for the same;

9.3. Copies of invoices to be paid at closing;

9.3.k. Payment instructions for funds to be received at closing and on a monthly draw basis
thereafter;

9.3.1. All necessary ordinances or resolutions in a form and substance satisfactory to the
water development authority and assurance that the applicant has taken or will take all measures
required by law to enable it to enter into a loan agreement and to issue its revenue bonds or notes
for purchase by the water development authority;

9.3.m. An acceptable schedule for project initiation and completion;

9.3.n. Agreement that the applicant will follow all applicable procurement procedures set
forth by State laws and rules;

9.3.0. Documentation that the applicant has obtained approval of user charges necessary
to finance the project;

9.3.p. Documentation that the applicant has the financial, managerial and technical
capability to complete the project;

9.3.q. Documentation that an environmental review per section 11 of this rule has been
completed; and

9.3.r. Documentation that all federal cross-cutters have been addressed in project planning

and assurances that the applicant will comply with applicable cross-cutters during project
construction,

9.4. Construction and Post Construction.
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9.4.a. The system shall follow all applicable procurement procedures set forth by the West
Virginia Code.

9.4.b. The recipient shall establish and maintain a financial management system to account
for all the costs incurred related to the project. The financial management system shall assure that
generally accepted accounting pnnciples and practices are consistently applied in all financial
matters related to the project. Financial management shall include the following:

9.4.b.1. The establishment of appropriate controls over project funds, property, and
other assets;

9.4.b.2. The maintenance of ledgers containing accurate, current and complete records
of all financial actions related to the project;

9.4.b.3. The maintenance of records that identify the source and amount of all moneys
used for the project and document how such moneys were used;

9.4.b.4. The maintenance of records that allow a comparison of actual project costs
with budgeted costs; and

9.4.b.5. The establishment of procedures that assure a timely resolution of audit
findings and recommendations.

9.5. In maintaining the accounting system, the recipient shall:
9.5.a. Establish a separate account for the project;
9.5.b. Record all transactions in ledgers;
9.5.c. Record all transactions in a timely manner;

9.5.d. Designate one (1) person who is responsible for project operations to account for
all project funds;

9.5.e. Prepare and submit to the division monthly reports of the financial status of the
project; and

9.5.f. Prepare and submit to the division an annual budget for the project.
9.6. The recipient shall maintain records for each loan received that include:

9.6.a. Loan application and loan approval documents;

9.6.b. All contracts and sub-agreements related to the project;

9.6.c. All documents related to the financial management;
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9.6.d. All documents requiring action by the State;

9.6.e. Documentation of compliance with applicable federal and State laws, rules, and
regulations;

9.6.f Documentation of moneys received and expended; and

9.6.g. A statement by a registered professional engineer that the as-built project is in
accordance with the plans and specifications approved by the division and that the as-built project
is in proper working condition.

9.7. All records maintained shall be made available for inspection by the director upon request.

9.8. Prior written approval from the division shall be obtained for any change orders to the
construction contract.

9.9. Explanation of any project budget item overrun shall be submitted with that month’s funds
draw request.

§64-49-10. Capacity Development.

The division shall, by August, 2000, establish a capacity development strategy to define systems
and assist systems in developing and maintaining technical, financial and management capability.
The strategy shall be designed to ensure that all new community water systems and non-community
non-transient water systems demonstrate technical, managerial and financial capability needed to
comply with applicable federal and State laws, rules and regulations for drinking water.

§64-49-11. Environmental Review.

11.1. An environmental review shall be completed for each project that receives funds from
the drinking water treatment revolving fund. Any adverse environmental impacts that may occur
on a project, as determined by the director, shall be mitigated by the local entity.

11.2. The director hereby adopts and incorporates by reference the provisions contained in 40
CFR Part 6 subpart E and related subparts as applicable to drninking water systems.

11.3. The costs of preparing the environmental assessment reports may be included as part of
costs of planning the project and are eligible for drinking water treatment revolving fund assistance.
The cost for the State to review the environmental assessments are not eligible from the drinking
water treatment revolving fund and are considered administrative costs. Environmental reviews
required by other funding agencies participating in the funding of the project may fulfill the
requirements for environmental review. The applicant shall obtain written approval from the
division.

§64-49-12. Records. - The division shall maintain files for each drinking water treatment revolving
fund project.
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§64-49-13. Administrative Due Process

Those persons adversely affected by the enforcement of this rule desiring a contested case
hearing to determine any rights, duties, interests or privileges shall do so in a manner prescribed in
W. Va. Division of Health Administrative Rules, Rules and Procedures for Contested Case Hearings
and Declaratory Rulings, 64 CSR 1.
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