RESPONSE TO COMMENTS
38 CSR2
WEST VIRGINIA SURFACE MINING RECLAMATION RULE

The WV Department of Environmental Protection (DEP), Diviston of Mining and
Reclamation (DMR) commenced the public comment period for proposed legislative rule
38C.S.R. 2 on June 7, 2019. The public comment period concluded on July 9, 2019 after
satisfying the mimimum 30-day period but upon request extended to July 16, 2019, A public
hearing was held at the DEP Headquarters located at 601 57 Street SE, Charleston WV in the
Coopers Rock Conference Room on July 8, 2019 to accept oral and written comments regarding
the proposed revisions to legislative rule 38 C.S.R. 2. Any comments recetved after this time
are considered ex parte communications and cannot be considered in accordance with WV Code
Chapter 29A Article 3.

Written comments were received regarding proposed revisions forule 38 C.S.R. 2.
Some of the attendees present at the public hearing provided verbal comments. The full comment
can be found m the public hearing franscript, also part of the formal rulemaking record.

There were no changes made to 38 C.S.R. 2 as a result of the comments.

Comment 1. Senate Bill 635 contains a clear directive to the Secretary of the WVIDEP fo
review and clarify Ruie 16.2 to address surface owner compensation for structure damage
due to subsidence with consideration to adopting the Federal standard. (Tunnel Ridge, LLC,
Murray Energy Corporation, Mettiki Coal (WV), LLC and West Virginma Coal Associabion)

Agency Response. SB 635 amended §22-3-14 by adding subsection (e) which states “The
secretary shall promulgate for review and consideration by the West Virginia Legislature during
the regular session of the Legislature, 2020, revisions to legislative rules (38 CSR 2} pertaining
to surface awner protection from material damage due to subsidence under this article. The
secretary shall specifically consider adoption of the federal standards codified at 30 CF.R. §
817.121.7

We have concluded our detailed review of the federal standards codified at 30 CFR
§817.121(Attachment A} and we are not proposing to adopt the federal standards.

Summary of the Comparison between State Rule and Federal Regulations

1. CSR 38-2-16.2.c.2.—Surface owner protection. This section provides the provision fo
correct subsidence-related material damage and applies only to subsidence related
damage caused by underground mining activities conducted after October 24, 1992, The
Federal regulations require underground mining operations conducted after October 24,
1992, to: “promptly repair, or compensate the owner for, material damage resulting from
subsidence caused to any non-commercial building or occupied residential dwelling or
structure related thereto that existed at the time of mining.” The Director of OSM found
that CSR 38-2-16.2.¢.2 to be substantively identical to SMCRA section 720 and the
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Federal regulations at 30 CFR 817.121(c)(2) concerning repatr or compensation for
subsidence damage(64 FR 6211 Feb 9,1999).

Both the State Rule and Federal Regulations are ambiguous on how and who selects the
method of repair or compensation. However, in a March 31, 1995 Federal Register, OSM
stated that they believe repair or compensation will be down on a case by case
negotiation with the surface owner.

. CSR 38-2-16.2.c.3.—Presumption of causation. Differs from its federal counterpart at
o817.121(c)(4). Rebuttable presumption of causation by subsidence. However, in 64 FR
71653, Dec. 22, 1999, the following paragraphs in § 817.121, (c)(4)1) through (1v) were
suspended, effective Dec. 22, 1999. To date nothing has been done by OSM relating to
the suspension of its regulation.

. CSR 38-2-16.2.c.4.—Bonding for subsidence damage. To qualify for an extension, the
permittee must demonstrate, in writing with the Secretary’s concurrence, that subsidence
1s not complete, not all probable subsidence related material damage has occurred to
lands or structures, that not all reasonably anticipated changes have occurred affecting the
water supply, and that it would be unreasonable to complete repairs or replacement
within the ninety day abatement period. If the abatement peniod is extended bevond 90
days, as part of the remedial measures. the permittee shall post an escrow bond to cover
the estimated costs of repairs or the estimated cost to replace water supply. The Federal
regulations contain similar requirements regarding bond adjustments for subsidence
related damage. The State provision differs from the counterpart Federal provision in
that, under the State provision, the 90- day abatement period begins with the issuance of a
notice to repair or replace, rather than with the date of occurrence of subsidence related
material damage

The State rule also provides for an extension to the 90-day abatement period requirement
as described previously. The counterpart Federal regulation provides that an extension of
the 90-day abatement period may be granted for the same reasons: that subsidence 1s not
complete; that not all subsidence related material damage has occurred; or that not all
reasonably anticipated changes have occurred affecting the protected water supply and,
therefore 1t would be unreasonable to complete repairs within 90 days.

Subsection 16.2.¢.4. does not specifically require an operator, as does the Federal
provision, to post additional bond “in the amount of the decrease in the value of the
property if the permittee will be compensating the owner”. We explained to OSM that the
term “‘compensation’’ 18 not used in the State provision because *‘compensation’ 15 a
concept that must be adjudicated in West Virginia, and the WVDEP can’t make that
determination before the court does (64 FR 6211 Feb 9,1999).  We further explained that

under the phrase “‘estinated cost of repair’” the rule requires an escrow bond that would
2
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be the equivalent to the “‘compensation’” required by the Federal regulations. The
Director of OSM disagreed with our conclusion that “‘repair’” is equivalent to
“‘compensation.”” Nevertheless, the Director of OSM found that the State provision 18
no less effective than its Federal counterpart, because it requires the posting of an
adequate bond to cover repair costs in all instances, even where the permittee proposes to
compensate, rather than repair or replace. In this respect, the landowner will be assured
of receiving adequate funds to cover the costs of repair or replacement of his or her
structure in the event the permittes defaults on its obligation to repair, replace or
compensate. Since repair, replacement and compensation are all acceptable means of
meeting the permittee’s obligations under the State counterpart to the Energy Policy Act
of 1992, the State requirement to post a repair bond fairly meets the purposes of
the Energy Policy Act (64 FR 6211 Feb 9,1999).

Comment 2. The WVDEP should explain if it agrees that this is the intention of this
change, and why it is taldng this approach to limit surface owner rights to compensation
for material damages. (West Virgima Rivers)

Agency Response.  The agency’s proposed rule does not limit surface owner rights to
compensation for material damages. The following is a synopsis of the procedure carried
out by the agency after receiving a subsidence related complaint.

1. A complaint of damage or water loss 18 received related 1o possible subsidence.

2. Inspection is carried out to determine if the land/structure is within the area as shown
in the permit requiring a pre-subsidence survey.

3. Ifwithin the area requiring a pre-subsidence survey a notice is issued to the permittee
advising them of reported subsidence material damage and of a presumption of
causation of the damage due to subsidence. They are advised to repair or compensate
the owner per 38-2-16.2.¢.2 within 90 days or submit information to rebut the
presumption of causation per 38-2-16.2.¢.3.

4. If determination 1s made that damage 1s the result of subsidence and the presumption of
causation has not been rebutted the permittee 1s advised to reparr or compensate.  If this
has not been accomplished in 90 days, or cannot be accomplished per 38-2-16.2.¢.4, then
a violafion is 1ssued and an escrow bond is required.

The objective of the rule change is for clarification of the agency limitations in

adjudicating property nights disputes related to subsidence damage claims which is in agreement
with §22-3-9(a)(9) which states “ 4 description of the legal documents upon which the
applicant's legal right to enter and conduct surface-mining operations on the proposed permit
area is based and whether that right is the subject of pending court litigation: Provided, That

3
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nothing in this article may be construed as vesting in the director the jurisdiction to adjudicate
property-rights disputes ” and §22-3-18 (b)(5) which states “/n cases where the private mineral
estate has been severed from the private surface estate, the applicant has submitied: (4) The
written consent of the surface owner to the extraction of coal by surface-mining; or (B) a
conveyance that expressly grants or reserves the right to extract the coal by surface-mining; or
(C) if the convevance does not expressly grant the right to extract coal by surface-mining, the
surface subsurface legal relationship shall be determined in accordance with applicable law:
Provided, That nothing in this article shall be construed to authorize the director to adjudicate

property rights disputes.” .



ATTACHMENT A

Comparison to Federal Regulations

16.2.  Surface Owner Profection.

16.2.a. General. FEach person who conducts underground mining activitics shall either
adopt measures consistent with known technology which prevent subsidence from causing material
damage to the extent technologically and economically feasible, maximize mine stabilify, and maintain the
value and reasonably foreseecable use of surface lands; or adopt mining technology which provides for
planned subsidence in a predictable and controlled manner. Nothing in this part shall be construed to
prohibit the standard method of room-and-pillar mining.

16.2.b. Plan Requirements. The operator shall comply with all provisions of the approved
subsidence control plan prepared pursuant to subsection 3.12 of this rule.

Federal Counterpart

817 121 Subsidence control

(a) Measures to prevent or minimize damage. (1) The permittee must either adopt measures
consistent with known technology that prevent subsidence from causing material damage to the extent
technologically and economically feasible, maximize mine stability, and maintain the value and
reasonably foreseeable use of surface lands or adopt mining technology that provides for planned
subsidence in a predictable and controlled manner.

(2) If a permittee employs mining technology that provides for planned subsidence in a predictable
and controlled manner, the permittee must take necessary and prudent measures, consistent with the
mining method employed, to minimize material damage to the extent technologically and economically
Jfeasible te non-commercial buildings and occupied residential dwellings and structures related thereto
except that measures required to minimize material damage to such structures are not required if:

(i) The permittee has the written consent of their owners or

(i1} Unless the anticipated damage would constitute a threat te health or safety, the costs of such
measures exceed the anticipated costs of repair.

(3) Nothing in this part prohibits the standard method of room-and-pillar mining.

(b) The operator shall comply with all provisions of the approved subsidence control plan
prepared pursuant to §784.20 of this chapter.



ATTACHMENT A

Comparison to Federal Regulations

Existing Language

16.2.c. Matertal Damage. Material damage in the context of this section and 3.12 of fhis
rule means: any functional impairment of surface lands, features, structures or facilittes; any physical
change that has a significant adverse impact on the affected land’s capability to support current or
reasonably foreseeable uses or causes significant loss in production or income; or any significant change
in the condition, appearance or utility of any structure from its pre-subsidence condition. The operator
shall:

16.2.¢.1. Correct any matenal damage resulting from subsidence caused to surface lands,
to the extent technologically and economically feasible, by restoring the land to a condition capable of
maintaining the value and reasonably foresecable uses which it was capable of supporting before
subsidence;

Federal Counterpart

817.121 (c) Repair of damage—(1) Repair of damage to surface lands. The permittee
muist correct any material damage resulting from subsidence caused to surface lands, to the extent
technologically and economically feasible, by restoring the land to a condition capable of maintaining
the value and reasonably foreseeable uses that it was capable of supporting before subsidence damage

Existing Language

16.2.¢.2. Either correct matenal damage resulting from subsidence caused to any structures or facilities
by repairing the damage or compensate the owner of such structures or facilities in the full amount of
the diminution in value resulting from the subsidence. Repairof damage includes
rehabilitation, restoration, or replacement of damaged structures or facilities. Compensation may be
accomplished by the purchase prior to mining of a non-cancelable premium-prepaid insurance policy.
The requirements of this paragraph only apply to subsidence related damage caused by underground
mining activitics conducted after October 24, 1992; and

Federal Counterpart

817.121 (c) {2) Repair or compensation for damage to non-cemmercial buildings and dwellings
and related structures. The permittee must promptly repair, or compensate the owner for, material
damage resulting from subsidence caused to any non-commercial building or occupied residential
dwelling or structure related thereto that existed at the time of mining. If repair option is selected, the
permittee must fully rehabilitate, restore or replace the damaged structure. If compensation is selected,
the permittee must compensate the owner of the damaged structure for the full amount of the decrease
in value resulting from the subsidence-related damage. The permittee may provide compensation by the
purchase, before mining, of a non-cancelable premium-prepaid insurance policy. The requirements of
this paragraph apply only to subsidence-related damage caused by underground mining activities
conducted after October 24, 1992.
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Comparison to Federal Regulations

Federal Counterpart

817.121 () (3) Repuir or compensation for damage to other structures. The permittee must, to the
extent required under applicable provisions of State law, either correct material damage resulting from
subsidence caused to any structures or facilities not protected by paragraph (c)(2) of this section by
repairing the damage or compensate the owner of the structures or facilities for the full amount of the
decrease in value resulting from the subsidence. Repair of damage includes rehabilitation, restoration,
or replacement of damaged structures or facilities. Compensation may be accomplished by the
purchase before mining of a non-cancelable premium-prepaid insurance policy.

Existing I anguage

16.2.¢.3. Presumption of Causation. If alleged subsidence damage to any non-commercial
or restdential dwellings and structures related thereto occurs as the result of earth movement within the
area which a pre-subsidence structural survey 1s required, a rebuttable presumption exist that the
underground mining operation caused the damage.

16.2.¢.3.A. If the permittee was denied access to the land or property for the purpose
of conducting the pre-subsidence survey, no presumption of causation will exist.

16.2.¢.3.B. The presumption will be rebutted if, for example, the evidence
establishes that: the damage predated the miming in question; the damage was proximately caused by
some other factors or was not proximately caused by subsidence, or the damage occurred outside the
surface area within which subsidence was actually caused by the mining in question.

16.2.¢.3.C. In anvy determination whether damage to protected structures was caused
by subsidence from underground
mining, all relevant and reasonably available information will be considered by the Secretary.

Federal Counterpart

817.121 (c} 4) Rebuttable presumption of causation by subsidence—(i) Rebuttable presumption of
causation for damage within angle of draw. If damage to any non-commercial building or occupied
residential dwelling or structure related thereto occurs as a result of earth movement within an area
determined by projecting a specified angle of draw from the outermost boundary of any underground
mine workings to the surface of the land, a rebuttable presumption exists that the permittee caused the
damage. The presumption will normally apply to a 30-degree angle of draw. A State regulatory
authority may amend its program to apply the presumption to a different angle of draw if the
regulatory authority shows in writing that the angle has a more reasonable basis than the 30-degree
angle of draw, based on geotechnical analysis of the factors affecting potential surface impacts of
underground coal mining operations in the State.
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Comparison to Federal Regulations

(ii) Approval of site-specific angle of draw. A permittee or permit applicant may request that the
presumption apply to an angle of draw different from that established in the regulatory program. The
regulatory authority may approve application of the presumption to a site-specific angle of draw
different than that contained in the State or Federal program based on a site-specific analysis
submitted by an applicant. To establish a site-specific angle of draw, an applicant must demonstrate
and the regulatory authority must determine in writing that the proposed angle of draw has a more
reasonable basis than the standard set forth in the State or Federal program, based on a site-specific
geotechnical analysis of the potential surface impacts of the mining operation.

(iif) Neo presumption where access for pre-subsidence survey is denied. If the permittee was denied
access to the land or property for the purpose of conducting the pre-subsidence survey in accordance
with §784.20(a)} of this chapter, no rebuttable presumption will exist.

(iv) Rebuttal of presumption. The presumption will be rebutted if, for example, the evidence
establishes that: The damage predated the mining in question; the damage was proximately caused by
some other factor or factors and was not proximately caused by subsidence; or the damage occurred
outside the surface area within which subsidence was actually caused by the mining in question.

(v} Information to be considered in determination of causation. In any determination whether
damage to protected structures was caused by subsidence from underground mining, all relevant and
reasonably available information will be considered by the regulatory authority.
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Existing L.anguage

16.2.c.4. Bonding for Subsidence Damage: The Secretary shall issue a notice to the permittee
when subsidence related material damage has occurred to lands, structures, or when contamination,
diminution or interruption occurs to a domestic or residential water supply, and that the permittec has
ninety (90) days from the date of notice to complete repairs or replacement. The Secretary may extend
the minety (90) day abatement period but such extension shall not exceed one (1) vear from the date of
the notice. Provided, however, the permittee demonstrates in writing, and the Secretary concurs that
subsidence is not complete, that not all probable subsidence related matenal damage has occurred to
lands or structures; or that not all reasonably anticipated changes have occurred affecting the water
supply, and that it would be unreasonable to complete repairs or replacement within the ninety (90) day
abatement period. If extended beyond ninety (90) days, as part of the remedial measures, the
permuttee shall post an escrow bond to cover the estimated costs of repairs to land or structures, or the
estimated cost to replace water supply-

Federal Counterpart

817.121 (c) (5) Adjustment of bond amount for subsidence damage. When subsidence-related
material damage to land, structures or facilities protected under paragraphs (c)(1) through (c)(3) of
this section occurs, or when contamination, diminution, or interruption to a water supply protected

4
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under §817.41 () occurs, the regulatory authority must require the permittee to obtain additional
performance bond in the amount of the estimated cost of the repairs if the permittee will be repairing,
or in the amount of the decrease in value if the permittee will be compensating the owner, or in the
amount of the estimated cost to replace the protected water supply if the permittee will be replacing the
water supply, until the repair, compensation, or replacement is completed. If repair, compensation, or
replacement is completed within 90 days of the occurrence of damage, no additional bond is required.
The regulatory authority may extend the 90-day time frame, but not to exceed one year, if the permittee
demonstrates and the regulatory authority finds in writing that subsidence is not complete, that not all
probable subsidence-related material damage has occurred to lands or protected strictures, or that not
all reasonably anticipated changes have occurred affecting the protected water supply, and that
therefore it would be unreasonable to complete within 90 days the repair of the subsidence-related

Existing .anguage

16.2.d. Protection of Public Buildings and Dams. Underground mining activities shall not be
conducted beneath or adjacent to public buildings and facilities, churches, schools, hospitals, or
impoundments with a storage capacity of, or bodies of water containing, twenty (20) acre-feet or more,
unless the Secretary finds that mining will not cause material damage or reduce the foreseeable use. The
Secretary may, if necessary to minimize the potential for damage, limit the percent of coal extraction
undemeath or adjacent to such features or facilities. If subsidence causes material damage to such features or
facilities, the Secretary mav suspend mining under or adjacent to such features or facilities until the
subsidence controi plan is modified.

Federal Counterpart

817.121 (dj Underground mining activities shall not be conducted beneath or adjacent to (1)
public buildings and facilities; (2) churches, schools, and hespitals; or (3} impoundments with a
storage capacity of 20 acre-feet or more or bodies of water with a volume of 28 acre-feet or more,
unless the subsidence control plan demonstrates that subsidence will not cause material damage fo, or
reduce the reasonably foreseeable use of, such features or facilities. If the regulatory authority
determines that it is necessary in order to minimize the potential for material damage to the features or
Jacilities described above or fo any aquifer or body of water that serves as a significant water source for
any public water supply system, it may limit the percentage of coal extracted under or adjacent thereto.

817.121 (e) If subsidence causes material damage to any of the features or facilities covered by
paragraph (d} of this section, the regulatory authority may suspend mining under or adjacent to such
features or facilities until the subsidence control plan is modified to ensure prevention of further
material damage to such features or facilities.
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Comparison to Federal Regulations

817.121 (f} The regulatory autharity shall suspend underground mining activities under urbanized
areas, cifies, towns, and conmunities, and adjacent to industrial or commercial buildings, major
impoundments, or perennial streams, If imminent danger is found to inhabitants of the urbanized
areas, cities, towns, or communities.

Existing I .anguage

16.2.e. Progress Maps. Updated maps of underground workings as required in W. Va. Code
§22A-2-1 et seq. shall be made available to the Secretary for determining compliance with the subsidence
control plans required in subsection 3.12 of this rule, and projected location of potential subsidence. The
maps and accompanying descriptions, as appropriate, shall identify significant features of
the underground mine, including the size, configuration, and approximate location of pillars and enftries,
extraction ratios, measures taken to prevent or minimize subsidence and related damage, areas of full
extraction, and other information required by the Secretary. Upon request of the operator, information
submitted with the detailed plan may be held as confidential.

Federal Counterpart

817.121 (g) Within a schedule approved by the regulatory authority, the operator shall submit a
detailed plan of the underground workings. The detailed plan shall include maps and descriptions, as
appropriate, of significant features of the underground mine, including the size, configuration, and
approximate location of pillars and entries, extraction ratios, measure taken to prevent or minimize
subsidence and related damage, areas of full extraction, and other information required by the
regulatory authority. Upon request of the operator, information submitted with the detailed plan may
be held as confidential, in accordance with the requirements of §773. 6(d) of this chapter.
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WY Department of Envivenmental Protection
Diviston of Mining & Reclamation
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Farst-daliversd at public hearing on haly 8 30019

RE: Comments on proposed changes o ageney nudes
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¥We have general concems that the proposed change In J8CSRE- 18,302 will Hardt clatios
for recovery ondy nider SMURA, We are aware therg ane some somomon law propesty
dights, sach asthe Hight w lateral support, that are ofion part of subsidencs clalias, |
Howsewer, the affect of the proposed provision may prevent claimants {propaity
pwners) frows belng able to go after the fall repair amount using such common law
claime.

Urler SMURA, the cholee i be pald diminution vt of the property or fo fore
the company to perform repaln, The changs veents 1o be aimed at preventing 8 lvwsult
where the property ewner can compel the company o pay for repaivs. The WVDP
should explain if it agrees that this is the intention of this change, and why itis taldng

this approsch o it susace cwrer vights o compensation for msterial damsgss.
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IRCEREE ~ (oroundwater Hrotection Kides Cosl Mining Doveations

The proposed change fo 38CER2E-3.1 essentially appears to worporate all of the
reguirennents of the Aboveground Storage Act {ASTA) Into the Suface Mining Act -
thaas placing DMR 48 a wede i ASTA oversight. This move condd have henefits for botter

‘proteciing the envivonoent and huoran health H implemented well B secows & sst owt

that authority for ovérsseing complianos with ASTA would be shared bebween DMR
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and DWWM, poterdially providing for additionad capacity snd efficlencies for oversight
and enforeement — but 3 will raquive deliberate and thoughtiud coordination and
aocourdability.

In order for this change o work effectively, at leest these initsl key clemends need tobe
frn plae:

1. A full ivaining prograzn for TIMR fospectors o ASTA requirement and procedures.
3. Effective and dmely commmnication systems beiwee DMR, DWW and the AST
?f&g?&ﬁ’i

Clear pracedures for how vioktions ave docwrmented and addressed whan detected
by DOMN slall for the ABY progeam,

Adeguade oversight of DMR nspectors from the AST program.

Regudar evaluation amwong DME and WM of the all of the poinls listed above.
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We also noted a technical evvor onvthe notice of fling of Susrule to the Secretary of
State; it stated SB 35 amended 2230414, bat S8 638 acheally amended 23-3024
Thark your for your considerstionof these comments, we look forward fo your

TESPOISS,
Sinesrely,
A T

Arngie Rosser
Execntive Direchor



SpErEy

welapd

des
3y
I
ST

R

3

IR W

i sacl vaar
e g

v

AdaF AN

o b

¥

whi

E:

3O

]

i

ik

r s dedent

2y

T

ot

S Y

LR

AN

L
Kot

HIVE

It
tF
o

Ty

s

e

RHSHE @

o

W DL,

5}

P
%3
ey

S 38

N

Y1

SR
P

P

FIME

withy

e

1%

o
b

fy sad

i

a

§

Jopting

L

1D 3

T LSV

pO

[
LA

FEp

PP

[Ao Iy
=
At
5
= %
s
-
&

.

FiEs

o
£RTE

5
nE

fogk

BoE owher pro

ST

% -
P

¥ periatni

PRERGE BRGS

2
e
S

BN

3

SRS i

e

v

ey B

wad B

Lay

Ll




W

" e
. gk i n o T T, ST he W e 2 Bz
g [ L aEEgs B =
oo < E G R b £ g . e
P [z g " e s Ee e #
e 3 s E TR T, o N - L
e sroa B o B H o E g b gt o
% 5 w5 e A mE B w =7 ]
dnd \u 3 Ead = 2 e mn... s . k= e 2 Y
v S > F T = 1 1] I
. - E 2 i P2 % = oh
., sl b " = s} 3% t s
fe 3 oL A o= P o s o
%5 L & E : 4
Es % (S g3 W PP
o i wdi [ o
o8 = g ;% g oo
7R i 2 = i = Ba i
ph L gt o) £ I T, e
4, W s Py P P i 0%
ey P =3 1A
= i st o 2 Tens IR b
P Sirg oS I ] ; -
! = 3 {21
¥ b = =4 N
w o fe e *
o T wd =1 o i
A [ 4 e N
b4 : B ‘g [
7 o 5 3 . A s
Shoe e o B ) Yk -
3 = . o s 3
B ) ot 528 B m - e
5 TG o3 = B by L b =
= . o 1y P T ] e
P 154 Gl s 8 i ~ = 52 Ty e JIE
o4y TR i = % PO o o
1t ol BT L =1 W .l e =y AR o
¢ oo T A y £ ,\ F w2 5 e
it £ oms ED o ¥3 o R P e oM oo o4 b
= G S I B3R o 24 4 & L
iy VR Rt 3 - e £ S L+
R @S T e, = w3 b
-t B I ) w5 . =,
o f FA " i
' i Co e I59] ] :
s 7 w G e : 4
o - [ p - s s s
2 o F o i b ]
& “~ * & = o
- A . e : e T
B £ 2 W H 7 w2
E : P B2 < P
- @ ] g
o e b o oA
e -y et Aeey
= 4y Sx oy
= R P
% |2 [ ] &oE s
P o 4 ey Ry
N L ey "
: s
£ o L 1 k3
o~ ‘o b =
S w ﬁw 3
g N Fo 3
Z: i :
e 3 = . e
FHI = 2l =
(r a L o s i
bAoA G ] b &
Gy . & g =z
. Ky et ‘ -
B4 45 5
e
e ~ " i, r,
2% # o
e Y o ] b
oo ww o o
Mg & b :
& L 5 [T sl 3
b P 3 ;
L ..m.v.t R
T i .
o %2 i
[ ] o :
: e ' :
d o 4 7
5 4 BF
o ¢y
i ) i
4 i ¥
B iz S :
i 5] 3 X
B s . 23
% = fo & .\ &
] 5 e K s 7
o % p % = Z
i3 o2t oo i 25
2 = P :
3 o
b

strucdu

ad
L3l

B

o,

L




n

13

kel

i

T

L2y

exnggeratad

]

. A

=3 P
st Y]
5 -~
e P
o A
B e
! i
ww. pr)
2 3
= i
et ey
y Z
b

=3

E2

L9

ﬁ.

it

I

o3

otiss, A8 &7

N
3

3

daeay,
a

R

OFiE

sttt

¥

s G

gl

YL

g O

ide 2

T

3

X

1 g
Hagy OF SOMpens

a

[

o
s

.'E

A,

o
%

. ¥
EASIAL AL

.
\

)
@

W
16
1 snvizomuent of

e da

Fes

wnly

i

ot

TEVE

»,

H

¥8T

i
i

ari-fa

tod

.y
LN

ML

&

TR TIATION WD

gL

1%
E:

e
b

T4
Al

USHNREQGL

o

?&\

i,

fowesd

3]

B

-

2 T
Gt Rt
wh {5

SR T
t

7
e
i ded
L.t
P gy

+*
. .
G
e
CE

LB .u.m.\;m
e Bnp

]
i

;53«

o

b

i

coae

i

%
=] -
[
g i
%5
v o]
oo
we B
=
o
Z
R3S

o,

G
=
s
e
H®oE
g
R
e Yo
2
oy
E
L =

$5]

k%

§ )

BE GY

e
Sty

5
i

T3

Sy
L33

Y
it



@&URRA‘Y Ei@EQGY QQRPGRM’ES?@E

\\ - ™ \V\‘
R N
46206 NATIONAL ROAD PHONE: {740) 3383100
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VIA EMAIL charles.s.sturey@wy.gov
and FIRST CLASS U.S. MAIL
July 15, 2019

Mr. Charles Sturey
601 57t Street
Charleston, WV 25304

Dear Mr. Sturey:

Please accept the following as the comments of Murray Energy Corporation (“MEC”) which were invited
via the June §, 2019 Notice of Public Comment Period relative to the West Virginia DEP*s proposed amendment
of legislative rules governing remedies of landowners following coal mine subsidence, specifically, Section 38-
2-16.2.¢.2 of the West Virginia Code of State Rules (i.e., West Virginia Surface Mining Reclamation Raule,
hereinafier “Reclamation Rule™).

In short, MEC urges that the West Virginia DEP amend the Reclamation Rule to make clear that in the
event of damage to structures due to longwall mining subsidence, the choice in implementing the altemative
obligations of the mine operator to repair that damage ot to pay the landowner the diminution in value of the
structure rests exclusively with the mine operator.

MEC and its affiliates own and operate six (6) longwalls in five (5) underground coal mines in the state
of West Virginia, and the related facilities to support those mines. These operations provide employment for
néarly 3100 people, over 2300 of them West Virginia citizens. The: nnportance and the effect of legislative rules
relative to MEC’s obligations as an operator of coal mine facilities, and in pacticular, MEC’s duties and
obligations pursuant to the Reclamation Rule, cannot be overstated.

History of the Reclamation Rule

For well over forty (40) years, since the initial passage of the federal Surface Mining Control and
Reclamation Act and the resulting West Virginia. statute and regulations and various amendments thereto,
operators and landowners have largely been able to work together to reach mutually beneficial agreements when
¢oal mining operations have resulted in material subsidence damage to structures.  The reason is simple: there
Tas never been any question that operators must gither repait matérial subsiderice damage to structures or pay the
owner of the structure for the diminution in value, and, until recently, there was never any question that it was the
operator’s choice to cither repair or compensate.
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The federal OSM regulations were first published in 1979 and the West Virginia program, which, by
definition, had to be as restrictive as the federal regulations, was submitted in 1980 and approved effective January
21, 1981, There is no guestion that West Virginia's use of the phrase “surface owner protection”™ wag derived
from the 1979 Federal OSM regulation Section 817,134, As sut forth below, it was a mere clerical change (to
remove excess verbiage) 1o the OSM regulations in 1982 which resulted in a combining of Sections 817.121 and
817.124 and re-tithing of the new: section, remioving the phrase “surface owner protection.” The Federal OSM.
made absolutely clear that this was not a substantive change—the obligations of operators and the protections
afforded landowners remeined the same.

The applicable state rule, W.V. C.8R, §38-2-16{c¥2), mirrors its federal counterparts, 30 US.C.
§130%a(a)(1) and the regulation implementing the same, 30 CFR. §817.121{c}2). The plain language of these
regulations/rules and the federal statute on which they are based make clear that it iz the operafor which decides
whether (o repair a residence or pay compensation in the amount of the duminution in value, The obligation 15
plainly set forth—repair or compensate for material damage—and that obligation is discharged by the operator’s
satisfaction of ane of the alternatives specified.

The federal OSM (which first published the applicable repulations in 1979, providing the blueprint for the
West Virginia program submitted a vear later} has consistently instructed that the selection of the alterative
remaedics set forth in Section 817.121 be piven to the operator.

On March 13, 1979, pursuant to Section 501(b) of the federal SMCRA, the OSM promulgated petmanent
program rules pertaining to, inter alia, subsidence control at underground coal mines, including Sections 817,121
and 817.124 of 30 CF.R. 44 FR. 14902 et seqq (JA-0544-0547). In the 1979 version of the regulations, these

damages fo residential dwellings cavsed by coal mine subsidence,

When first published in 1979, Section 817,121 of the federal regulations was fitled “Subsidence control:
General requirements,” andd addressed the eperstor’s obligation o plan and conduct mining so as {o prevent
subharderice from causing material deémage to the extent technologically and economically feasible.  Section
817.124 was titled “Subsidence control: Surface owner protection,” and addressed the operator’s obligation to
“repair or compensate.” 44 F.R. 15440 (March 13, 1979) (JA-0552) (emphasis added).

In anpouncing the final rules, the OSM made clear that mitigation messures foliowing subsidence are to
be chosen by the operator. With respect to rules governing “Subsidence Control: Surface owner pretection,”
{§817.124) the OSM stated as follows:

Section 817.124 provides protection for the rights of owners of surface lands or structures . . L[]
Operators of mines that causé subsidence-related damage ave reguired to mitigate the damage by
restoration, rehsbilitation, or removal and replacement of structures, purchase of the damaged
structure or feature and restoration of surface 0 pre-mining capability, or by providing surface
owners with prepaid insurance fo vover the amount of diminution in value caused by subsidence or
other similar protection.

L3
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Several suggestions dealt with language of the proposed regulations. Most concerned the concept
of consultation by operators with surface owners as provided in the proposed Section 817.124. As
stated above, the Office’s modification of this Section has incorporated altematives to the
“consultation” concept suggested by commenters by providing options for the operator and
protection for the surface owner. This i$ conisistent with the Act in that it recognizes. that coal is
necessary to-meet our energy needs and also recognizes that the environment must be protected
from the adverse consequences of mining,

See 44 F R. 14902 at 15275.

On April 16, 1982, the OSM published proposed changes to certain regulations implementing SMCRA.
See 47 F.R. 16604. In an effort to avoid excess verbiage, certain sections of the then-existing regulations relating
to subsidence control were eliminated and/or consolidated. This included combining Sections 817.121
{“Subsidence control: Géneral requirements”) and Section 817.124 (“Subsidence controli Surface owner
protection”y into one section, to be titled “Subsidence control.” “The proposed rile would consolidate the
requirements of existing §§817.124 and 817.126 into the requirements of §817.121. This consolidation would
streamline the rules and eliminate excess verbiage. It is not intended as a substantive change.” 47 F.R. 16604, at
Section [I. B.

Following a comment period, the OSM issued its final rule on June 1, 1983. Se¢ 48 F.R. 24638. With
regard to “Subsidence Control Requirements™the newly-consolidated section-the OSM stated as follows:

The provision for surface-owner protection in the proposed rule is changed in final §817.121(c}.
The proposed paragraph contained little change from previous §817.124. The underground mine
operator would have been given several options to remedy all material damage caused by
subsidence. The final rule establishes a distinction between damage to land and damage to
structures or facilities. As discussed below, all subsidence-caused material damage to the land is
required to be repaired.

(emphasis added).

On March 31, 1995, in response to the passage of the Energy Policy Act of 1992, the OSM ence again
revised Section 817.121{(c); removing the reference to “State law™ because the amendment to SMCRA (addition
of 30 U.S.C. §1309a) required operators to repair or compensate residences irrespective of state law, 60 F.R,
16722 at-pp: 16749-16750. That version of Section 817.121{c}, which applies to mining occurring after October
24,1992, is the version in effect today.

The OSM’s most recent proposed changes to these rules (in the 2015 Stream Protection Rule}' made it
absolutely clear that it views the alternative mitigation measures to be options in the hands of the mine operator.
Among the proposed changes were editorial (/. e., non-substantive) changes to Section 817.121 to provide “clarity
and ease of reference.” In addition to removing Section (c)(4) (relating to previously-suspended rules on
presumption), “iwle also propose to restructure this section for clarity and ease of reference and revise it in
accordance with plain-language principles t6 make it more user-friendly. We do not propose any substantive

' The 2015 Stream Protection Rule was ultimately siricken. However, OSM made clear that the propesed “changes” to
Section 817,121 were micrely editorial, not substantive.
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revisions.” Bpecifically, the revised rule would have read in a8 question-and-answer format, divected o coal mine
aPSrAOrS:

§817.121 What measores must { take to prevent; control, or correct damage resulting from
subsidence?
KR

{d) Repair or compensation for damage to non-commercizl buildings and dwellings and related
structures.

{1} You must promptly fepair, or eompensate the owner for, material dange resulting from
sabsidence caused to any non-commercial building or occupied residentinl dwelling or
structure related thereto that existed at the time of mining.

{2) If you select the repair sprion, you must fully rehsbilitate, restore or repiace the damaged
structure,

(3} If you select the coripensation gption, you must compensate the owner of the damaged
structure for the full amount of the decrease in value resulting from the subsidence-related
damage. Youmay provide compensstion by the purchase, before mining, of a non-cancellable,
premium-prepaid insurance policy.

{emphasis added).

Accordingty, the altemative mitigation requirements of Section $17.121 of the federal SMCRA and the
nearly identical mitigation requitements set forth in West Virginia State Rule §38-2-162.61 and ¢2 are
obligations of underground mine operators, and with regard to damage to residential structures, it is the mine
operator which chooses the option.

Since 1981, the West Virginia SMCRA and regulations relative to have gone no further than the
corresponding federal regulations with respect to subsidence damages to a restdence, and they have been
interpreted and applied in the same manper. The state regulations were based on the federal regulations, and
abserit state legislative history to the contrary {which legislative history is absent here}, the state régulations were
interpreted in a manner consistent with the legislative history of the very regulations upon which they were based.

Until recently, the West Virginia program was predictably interpreted and applied in a manmer consisient
with the corresponding federal program, and sever in a manner which is more stringent than the federal program
withr regard to struciure damages. This level of consistency and predictability allowed operators to act responsibly
and structure owners to act reasonably relative to disputes swrounding structure damuages withow! court
intervention,

Schoene v, McElrey Coal Company and Cool Jobs & Safery Act, S8 635

On April 12, 2014, the West Vitginia Supreme Court of Appeals issued an opinion answering certifted
quéstions from the United States Court.of Appeals for the Fanrth Ciecuit in the matter of Sehoene v MeElroy
Coad Company.  Among the issues was whether i is the operator or the landowner who chooses repair or
compensation for diminution in value under West Virginia's Reclamation Rule as to structures damaged by coal
mine subsidence,
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Despite the rule being modeled directly after the federal nile which has been interpreted and applied (by
the very agency which drafted it) to leave the decision with the operator, and without any legislative history
suggesting that West Virginia meant a more stringent rule than its federal counterpast, the Court decided the rule
was “ambiguous™ and went on to conclude that the decision rests with the landowner. Its decision in this regard
was easentially based on the notion that the West Virginia SMCRA is “remedial” in nature,

~ In its opinion, the Court expressly invited the agency and the legislature to -address this supposed
ambiguity. In response, the Coal Jobs and Safety Act, SB 635 amended Section 22-3-14 by adding subsection
{£} and requiring the Secretary to specifically consider adoption of the federal standards codified at 30 CER.
B17.42L, '

On June §, 2019, the Secretary responded ithat the DEP will not adopt the federal standard, and instead
added language to the Reclamation Rule to clarify that the Secretary has no judisdiction to adjudicate property
rights disputes.

Anadisis

The language of the federal Reclamation Rule is already nearly identical to the language of the West
Virginia Reclamation Rule, The federal OSM has expressly indicated, on several occasions, that the choice of
repair or compensation as to structures rests with the operator, The West Vieginia Supreme Court’s decision has
upset forty (40) years of coal mine operator expectations ankd has led to some rather unfortunate resalts:

Upsets stability of prior system and encourages unreasonable demands from landowner;
Encourages litigation;
Under prior system, evervone Knew the pre-mining value and i was eagy to put a fair mumber on
diminution i valug

* Now landowners can obtain bogus, post-mining estimates for repair to leverage settlement amounts far in
excess of the actual value of the struclure

s Creates windfall for landowners and adds several hundred thousand dollars of cost fo operator for each
structure undermined

¢ Remedial or not, the statute should not result in wind&al] to any pasty;

The Secretary has the opportunity and obligation to correct the erroneous interpretation of the Reclamation
Rule by the West Virginia Supreme Court, and MEC joins all other West Virginia coal mine operators in calling
for the Secretaty to recensider its position and make clesr that the operator, and not the landowner, decides
whether to répair or compensate for subsidence damages fo structures.

Respectiully submitied,

e e ——
‘kﬁ‘{w ’ o

Jason ). Wint, Esq.
Aassistant General Counsel and
Director of Land Management
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My Chardes §. Sturey Via email: esrergpiipovdep.org

Dvision of Mindng & Beclamation and first-class mail

WY Depmtment of Environmental Protection
§01 §T Strast A8
Cherleston, WV 2514

Rer  Comments by Tonne! Ridge, LLC
Proposed revisions 1o 38 OS8R 2
West Virginia Swrince Mining & Reclamation Rules

Dear My Starsyr

As you are aware, Tunnel Ridge, LLC (“Tunnel Ridge™ is an underground cosl mine operstar
which has since 2005 been actively engaged in longwall mining thermal cosd in the northers panhandis
of West Virginia, ssoploving hundreds of underground muiners and related emplovees; having expended
many miltivor of dollars in developing the speration; and producing in excess of 7 rullion tons of plean
coal pach vear, Tusnsl Ridge strongly objects e the DEPs proposed revisions o the Ruls, having
fuiled to address the primary izswe identified 1 the Coal Jobs and Safety Act of 2019 (“Senate Bill
8357}, an issve of critival hopartance to the ongwall oumag industey.

These comments are orgamesd in separate parts for your convenience and ease of reference.
KEY IRRUE

Senate Bl 835 containg a cledy divective 10 the Secratary of the WVDER to review and clarify
Rule 16.2 1o sddross surface oowoer compensation for siruciurs damage due o subsidence with
consideration o sdopting the Fedorad slandard. The applivable lroguage from the Adl is as follows!

“The Socretary shall prosudgate for review and consideration by the West Vieginia
Legislature during the regular session of the Legisiature, 2024, revisions to legislative
rojes {38 TSR 2) pertaining to surface owner protection fomt material damage due o
subsidence under this article, The Secretary shall specifically consider adoption of the
feders] standards sofified at 30 CFR. § 817,120 (amphasis sdded)

The DEP slected to reject that leglslative divective and fled an amended Rude on hae §, 2018, fnthe
prefatory language o the revised Rule the DEP wtated that it “elected not o adopt the federal standards™,

) . T .
T Ritdge Rhien Tapacaeatiy Fiopeed BMRS 150 o sudedinysd ‘::‘& Ravigaes Hewabed
M
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Those rules include Rule 16.2.0.2 (the “Hule”), reguiring au operator of an underground mine to)
£ GpR

“Either correct material damage regulting from subsidence caused to any stractures or facilities
by repaining the damsge or compensate the owner of such structures or facilities in the fult
amount of e dininstion g value resulting fom the subsidence” (emphasis added).

Regulations pramuigsied vader the Federal Act, in vitually identical languags, slso provide the coal
operator the option of choosing to repair of 1o compensate oy the diminution in vidus of the struchus
and haz been so construed by the O8M, United States Department of the Interior.

BACKGROUND

The West Virginia regulation has betn congisterstly applied by the WVDEP for nearly 40 veurs
o provide the option fo repair vy compensate to the operator, unal the West Virginia Supreme Court
rendered & contrary ophion on Aprl 12, 2018 in the matter Schoene v, McElros Coal Company? o
Sehoens, the court found the Rule to be ambiguous and, sonirary to the Federsd Regulation, deeided that
the landowner  not the operator — has the choice of repair or compenagiion. As 3 practical matter this
reversal has radically increased the calcolation of setffement payments by incentivizing contingent-fee
attorneys to leverage targe repeir sstimates for sinuctures of modest marke! value, Purther, shonld a
surface owaer elect vemamrs, ad 4 corl operator Commenceas with aotual work o repair, disputes of
wuorkmanship, quality, efficacy, and satisfaction give rise to further Htgation, Unfortunately, the Act
does noi provide any method, absent ltigation, to alldress these dlsputes and the coud operator does not
roceive any redease of the claim aven after the repates are made.

Frior to the Bohosne decision, 8 coal operator held # remnedy 16 choose diminution in vales for
ssttling thess stattory claims. Diminished value way and remaing an offective and simple salculation
and was determined by enlisting Hoensed appraisers to evaluate properties before and aller mining, Any
subsidence effect to a structure could be professionally identified by 2 post-ndning appraisal and
valculated accordingly, thereby providing compensation for sny devaiuation of the residential or
agricultural stracture.  Conversely, repair estimates are sehjestive, commoniy contradict one another,
ard often ave used to inflate compenaation, As s resull, the repair standard has becone 2 beacon of
dispusts to plaintiffs’ attomeys secking contingent foes at the expense of the coal operstors and structurs
QWREYS.

COMMENTS

Ontion Cleardy Belonss 1o the Ooerator: As discussed above, the language of the Rule
virtually identical in the Federal and all State-love! surface miving regulations  Clearly provides the
operator with the option of repairing any damage gr compensating the structire owaer in the amount of
the diminution {reduction in market value resulting from any damage, not excveding the pre-mining
value of the structurs.

! Please see Comesas submitted by the West Vinginia Coal Asscistion; viting 4¢ Fed, Rog. 14003, 13372 (Mach 13,
1O75Y: and 8O FR 44436 {July 27, 20151 ‘ . _
WS, 240 WV, 475, 813 8B4 128 28
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July 18, 2019

#Mr. Charles 8, Sturey

Division of Mining & Reclamation

West Virginia Department of Environmental Protection
601 57" Street SE

Charleston, WY 25304

Submitted via slectronic mail gilursv®wvdensg

Re: Comments on Proposed Revisions to State Surface Mining & Reclamation Rule

{38 CSR 2}
Dear My, Sturay:

Pursuant to the notice published by the West Virginia Department of
Envirgnmental Protection (WV DEP}, the Wast Virginia Coal Association (WVCA} offers
the following comments and observations regarding the agency's proposed revisions to
the state’s Surface Coal Mining & Reclamation Rule {38 CSR 2).

WYVCA is a non-profit state coal trade association representing the interests of
the West Virginia coal industry on policy and regulation issues before various state and
federal agencies that regulate cosl extraction, processing, transportation and
consumption. WVCA's general members account for 98 percent of the Mountain $tate’s
underground and surface production of both thermal and metatlurgical coal, WVCA's
membership accounts for 100 percent of the state's coal production from longwall

mining operations. WVYCA also represents associate members that supply an array of



2

services to the mining industry In West Virginia. WVCA's primary goal is to enhance the
viabitity of the West Virginia coal industry by supporting efficient and environmentally
responsible coal removal and processing through reasonable, equitable and achievable
state and federal policy and regulation. WVCA is the largest state cosl trade association
in the nation.

Section 16.2.¢.2 of WVDEP's rule provides that operators must "either correct
material damage from subsidence caused to any [non-commercial] structures by
repairing the damage or compensate the owner of such structures or facilities inthe full
amount in the diminution in value resulting from the subsidence. The West Virginia
Supreme Court found the rule was ambiguous and resolved the ambiguity in favor of the
landowner by relying on the remedial nature of the West Virginia Surface Coal Mining

and Reclamation Act. WVYCA helieves this interpretation is counter fo the federal

regulotions and the Bistoric imolementotion of the state proarom by WV DEP,

in March 2019 the West Virginia Legislature énacted Senate Bill 635, directing the
agency to examine its rules related to subsidence and surface owner protection and
irstructing the agency to specifically consider the adoption of the corresponding federal
reguletions.” Finding the state and federal regulations to be virtually identical, WV DEP

sroposed the language that is now the subject of the current comment period.




The parallel federal rule appears at 30 CFR § 817.121{c¢} and Includes language
nearly identical to West Virginia’s. The federal Office of Surface Mining {OSM]),
howevar, has long resobved any ambiguity in its rule by declaring that the option to
repair or compensate befongs to the mine operator rather than the landowner, See 44
Fed. Reg. 34902, 15272{March 13, 1879) {construing nearly identical subsidence repair
or compensation provisions then set out in §817.134, OSM stated that the rule
“vrovidled] aptions for the operator and protections for the surfoce owner "},

Later, in 2015, OSM restructured the rule as part of its later rescinded “Stream
Protection Rule.” There, O3M ahnounced that it was making no substantive change to
the rule, but recast the rule In a guestion and answer format that clearly recognized the
choice of remedy as belonging to the mine operator {"If vou select the repair option,
you must fuily rehabilitate, restore or replace the damoged structwre,” and “if you select

the compensation option, you must compensate....”; 80 FR 48438 (July 27, 2015)°

By providing the choice of remedy to the mine operslor, the federal rule

offectively adopted the seneral rules of damages that the measure of compensation is

the lesser of the cost or repgair or the diminution in value —and that injurad party may

never demand a remedy that entails naving more than the fair market value of a

structure as it existed before subsidence, Those rules of damage should spply here,

regardiess of which remeady is chosen or whe chooses it That is, a landowner should not

T OAM noted b it 2015 rulemesking refative 1o the subsidence conird! provisions: "we also progose 1§ restructure
this section for clority ond ease of reference and revise it in goecordonce with plain lgnguage princinles to moke it
more user-friendly. We do not gropose any substantive revisions.” 80 PR 44436 {fuly 27, 2015},



be ables to recover more than a structure was worth before mining and mine operators
should have to pay only the lesser of the cost 1o repalr or the diminution in value.

F WVDEP adopts its current proposal without acknowledging that the State rule
must also be construsd to Hmit recovery of damages as envisionad by the choice of
ramedieas that OSM granted to mine operators, then it will effectively be adepting a rule
that is more stringent than federal law as construed by OSM. While the federal Surface
Mining Control & Reclamation Act does not prohibit such a result, West Virginia law
does. W.Va. Code § 22-1-33 prohibits WVDEP from adopting state rules after 1884 that
are more stringent than are thelr federal counterparts without making the specific
findings and determinations set out in that section—findings that WVDEP has not

offered in its rulemaking. Accordingly, regardless of whether the chofce or remedy is

foft to the onerator or surface owner, WVDEP should acknowledge that the cost of the

remedy mav not exgeed the pre-subsidence value of the damaged siructure,

Respectiully Su%msﬁtted,
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Jasan D, Bostic
Vice-President



