RESPONSE TO PUBLIC COMMENTS
178 CSR'1 THOROUGHBRED RACING

The West Virginia Racing Commission received public comments from Hollywood Casino
at Charles Town Races (HCCTR), the Charles Town Horsemen’s Benevolent and Protective
Association (CTHBPA), the North American Association of Racetrack Veterinarians (NAARYV), the
National HBPA, the Mountaineer Partk HBPA, and the Jockeys’ Guild. The public comments
addressed the following rules/topics, to which the West Virginia Racing Commission responds:

1. Wagering prohibition

The Racing Commission proposes to amend its rule to prohibit permit holders directly
involved in managing racetrack operations from wagering on races under the jurisdiction of the
Commission. See proposed rule § 20.3. Currently, the rule prohibits designated racing officials from
wageting on races under the jurisdiction of the Commission. See § 7.4.d.

The CTHBPA commented in support of prohibiting track management from wagering, but
commented that the Commission should let track management wager on races at another licensed
racetrack in West Virginia, i.e., allow track management at Charles Town to wager on races at
Mountaineer and vice versa. HCCTR commented in support of the track management prohibition,
but commented that it should be expanded to all track employees, Commission members and
Commission employees.

In response to these comments, the Commission determined to expand the wagering
prohibition to Commission members and employees, but to leave the proposed rule as is with regard
to the prohibition on track management permit holders. Therefore, the Commission left the proposed
language in § 20.3. as is, but added additional language at proposed rule § 3.4. to expand the
prohibition to Commission members and employees.

The Commission determined that a broader prohibition to all track employees 1s not
necessary to protect the integrity of racing. Rank and file track employees (other than those who are
banned from wagering as racing officials under § 7.4.d. of the rule), generally have no influence over
the running of races at the racetrack. The Commission also determined to leave the prohibition on
wagering for track management for all races under the jurisdiction of the Commission inasmuch as
many trainers/owners/horses that are West Virginia permit holders travel back and forth and race
horses at both tracks. The Commission determined that it could result in an impropriety or an
appearance thereof, if track management permit holders can wager on West Virginia permit holders
who routinely race at their racetracks on any given day and then turn around and wager on races
involving the same permit holders at a competing West Virginia racetracks.

2. Transfer of horses
The Commission proposed to amend § 26.3.0. of the rule to stop the transfer of horses from

a trainer whose permit is suspended for racing rule violations to certain delineated employees and
family members as a means to address the ongoing problem of “program trainers” on West



Virginia’s racetracks. “Program trainers” are trainers who train and race horses as a “front” for
suspended trainers. The purpose of prohibiting such transfers is to prevent the suspended trainer
from benefitting financially from the horses he/she formerly trained while the trainer is serving a
suspension of his/her permit. The proposed non-transfer language would apply to a logical subset
of people who are most likely to front for a suspended trainer.

HCCTR commented in favor of this amendment, while the CTHBPA commented in
opposition to this amendment. The CTHBPA commented that the rule violates due process. While
the Commission does not believe that the rule has any constitutional infirmities, it nonetheless
decided to take this language out of its proposed rules for this rulemaking cycle. The concept
embodied in this proposal may be revisited in future rulemaking cycles after further consideration
is given.

3. Veterinary Practices

The Commission sought to adopt the Association of Racing Commissioners International
(RCY) Model Rule on Veterinary Practices. See proposed § 48.2. The CTHBPA and NAARV
commented in opposition to the adoption of this Model Rule for various reasons. The Commission
decided that it would refrain from adopting this Model Rule in this rulemaking cycle and to give
further consideration to the matter in future rulemaking cycles. Further consideration and study of
this rule may allow the Commission to address the concerns of the commenting parties.

4., Lasix Administration

HCCTR commented that the Commission should adopt the RCI Model Rule on Lasix
administration. Lasix is a medication that is given to horses to prevent exercise-induced bleeding
in the lungs. Under the Thoroughbred Racing rule, it is allowed to be administered to horses on race
day if certain conditions are met.

The RCI Model Rule, which has been adopted by many racing jurisdictions, dictates that
veterinarians appointed by the Racing Commission are the only persons who can administer Lasix
to horses on race day. Those appointed veterinarians are paid for Lasix administration by fees paid
by the trainers/owners of the horses to whom the drug is administered. However, those appointed
veterinarians cannot have an active practice treating horses who are competing on the racetrack. The
appointed veterinarians’ sole function is to work for the Racing Commission administering Lasix
and to have no financial relationship/business dealings directly with trainers/owners.

The purpose of the Model Rule is to get private practice veterinarians out of the stalls of
horses on race day. While many veterinarians are ethical, some are not. If given the opportunity,
unethical vets will administer drugs that are not permitted onrace day. For purposes of stopping this
opportunity from being available and to avoid the public perception that private veterinarians are
giving impermissible drugs to horses on race day, the RCI and many racing jurisdictions have

adopted this Model Rule.



West Virginia looked at the adoption of this Model Rule several years ago and determined
that practical considerations prevented its adoption. Instead, the Commission adopted a rule that
allows private veterinarians to administer Lasix, but requires a Commission employee to have direct
supervision over the administration to ensure that the veterinarian is only administering Lasix and
is not administering other drugs.

The concerns that caused the Commission to adopt a Lasix administration rule other than the
RCIModel Rule arose out of circumstances at Mountaineer Racetrack. Constituents at Mountaineer
expressed that there are a very limited number of private practice veterinarians available to treat
horses at Mountaineer. Mountaineer constituents advised against adopting the RCI Model Rule
because they indicated that if the private practice veterinarians lost the Lasix treatment business to
veterinarians appointed by the Commission, the private practice veterinarians would fold up and
leave the racetrack. In sum, Mountaineer constituents asserted that Mountaineer would no longer
have private practice veterinarians on its racetrack, if West Virginia adopted the Model Rule.

The Commission decided to refrain from adopting the RCI Model Rule on Lasix
administration this year, but to revisit this rule in future rulemaking cycles. Further discussions
about the adoption of this rule are warranted to determine if the practical considerations at
Mountaineer Racetrack would still serve as an impediment to the adoption of this rule.

5. Trainer eligibility rule

HCCTR commented that West Virginia should adopt the RCI Model Rule on eligibility for
a trainer’s permit. One of the key components to the Model Rule is the requirement for a trainer to
have four hours per year of continuing education in order to keep a trainer’s permit.

At this point, the Racing Commission is not certain that there enough outlets for trainer
continuing education in West Virginia to allow our trainers to obtain four hours training every year.
This is an issue that needs more study and more development. Therefore, the Commission voted not
to adopt this RCI Model Rule this year, but to further examine the feasibility of this rule for possible
adoption in future rulemaking cycles.

6. Medication rules
HCCTR commented in support of the Commission’s adoption of updated RCI Model rules
related to medications in the form of RCI’s Uniform Classification Guidelines for Foreign

Substances, see Table 178-1 D, and RCI’s Controlled Therapeutic Medication Schedule for Horses,
see Table 178-1 F. The Commission appreciates HCCTR’s favorable comments on these rules.

7. Pari-Mutuel Wagering Rule

HCCTR’s comment included a proposal to amend a section of the Commission’s Pari-Mutuel
Wagering rule, 178 CSR 5. However, the Commission is not seeking to amend the Pari-Mutuel



Wagering during this rulemaking cycle and it was not open for public comment. Therefore, this
comment cannot be considered by the Commission at this time,

8. Entry rule

HCCTR and the CTHBPA commented that an amendment is desired to § 39.3.a. of the rule
related to the entry of horses with common ties through ownership and training. After
communicating with the commenting parties on the desired nature of the amendment and possible
language to accomplish the amendment, the Commission voted to amend § 39.3.a. as follows:

39 3.a. Nomore thantwo (2) horses having common rfes through ownership
or rrammg may be enrered in an overmghr race.

SO ot POV
i . . . Hy: Wken horses havmﬂ common ties
rhrou,gh ownership or training are entered in an overnight race, preference by date
onday of entry shall be given. Provided, however, Wwhen making an entry involving
two (2) horses having common ties through ownership or training, a preference for
one (1) of the horses must be made and both of such horses having common ties may
not start to the exclusion of a single entry.

9. Animal cruelty

The Commission seeks to amend § 24.11.q. to allow disciplinary action against permit
holders for cruelty to animals other than horses. The current rule limits action to those who are cruel
to horses. This proposed amendment is sought because state veterinarians have indicated that they
have been confronted with situations wherein permit holders have been cruel to other animals on the
racetrack, i.e. companion goats and cats. General animal welfare, not just equine welfare, is a
legitimate concern of the Racing Commission.

The CTHBPA commented in opposition to extending the rule to “animals” because 1t
believes that the extension is too broad. The CTHBPA proposed an amendment that would strike
some language in the Commission’s proposal and add language related to allowing the Commission
and the stewards to take action against a permit holder if he/she is convicted of animal cruelty in
court. In response to the CTHBPA’s comment, the Commission decided to adopt the proposed
amendment related to conviction for animal cruelty and to narrow the rule related to “animals” to
limit it to livestock or other domestic animals kept on racetrack grounds. The proposed rule
language that the Commission now puts forward in response to the CTHBPA’s concerns 1s as
follows:

24.11.q. The Racing Commission and/or the stewards may, in their
discretion, refuse to issue or renew an occupational permit to an applicant, or may
in their discretion suspend, revoke, or impose other disciplinary measures upon an
occupational permit issued pursuant to this rule, if the applicant or permit holder .



.. has abandoned, mistreated, abused, neglected or engaged in an act of cruelty to
a horse or any other livestock or domestic animals kept on association grounds. or
has been convicted of animal cruelty in a court of competent jurisdiction.

16.  Naming of riders

The CTHBPA commented in support of the Commission’s proposed amendment, see
proposed § 29.3.e., that would require the consent of a trainer before a jockey’s agent can name a
jockey on a horse scheduled to race. The Commission appreciates the CTHBPA’s favorable
comment on this amendment.

11, Universal Veterinarian’s List

The Commission proposes to adopt the RCI Model Rule known as the Universal
Veterinarian’s List. See proposed §§ 41.2.g.,44.14.,44.18.,44.19 and 52.3. This rule governs the
conditions upon which a horse may be put on and may be removed from the Veterinarian’s List.
Placement on the list means that the horse is given a hiatus for a specified time due to injury, illness
or other infirmity that precludes it from being entered to race.

The CTHBPA commented favorably upon various sections of this rule, but remarked that the
established seven day hiatus period in the Model Rule, should be modified by the Commission to
five days. Honoring this comment, the Commission voted to modify the Model Rule to five days.
See proposed §§ 41.2.g. and 52.3.c.

The CTHBPA also commented on proposed § 52.3.a. of the rule which requires State
Veterinarians to maintain the Veterinarians® List of all horses which are determined to be unfit to
compete in a race due to illness, physical distress, unsoundness, injury, infirmity, heat exhaustion,
positive test or overage, administration of a medication invoking a mandatory stand down time,
administration of shock wave therapy, positive out of competition test or any other assessment or
determination by a State Veterinarian that a horse is unfit to race.

Specifically, the CTHBPA takes issue with the word “illness” and suggests that the rule will
require a State Veterinarian to “diagnose” illness. The CTHBPA suggests that all of the possible
conditions which might cause a horse to be unfit should be taken out of the rule. The Commission
responds that the list of conditions is clearly not meant to be all-inclusive, but is meant to be general
descriptors of conditions that a State Veterinarian may determine causes a horse to be unfit to race.
The Commission’s State Veterinarians are in a position to “diagnose” or make judgments about the
medical conditions of horses so that a determination can be made as to whether a horse is fit to race.
The Commission therefore sees no need to change the Model Rule language.



12. Out of Competition Testing

The Commission proposed to adopt the RCI Model Rule on Out of Competition Testing
(OOCT) of horses and trainer responsibility rules related to OOCT. See proposed §§ 49.14, 51.b.
through 51.1.d., proposed Table 178-1 H, RCI Prohibited List, and proposed Table 178-1 I RCI
Restricted Therapeutic Use Requirements. The NHBPA, the CTHBPA, the MPHBPA and NAARV
commented in opposition to the adoption of these rules for various reasons. The Commission
decided that it would refrain from adopting these rules in this rulemaking cycle and to give further
consideration to the matter in future rulemaking cycles. Further consideration and study of this rule
may allow the Commission to address the concerns of the commenting parties. In addition, the
trainer responsibility rules related to OOCT are likely to be further addressed by RCI at the national
level in the future. Consideration of this aspect of QOCT is better delayed until RCT acts.

13. Horse Slaughter

Several years ago, the Racing Commission adopted a rule that allows the stewards and the
Commission to take disciplinary action against a permit holder if he/she “knowingly, or without
conducting proper due diligence, sold a horse for slaughter, directly or indirectly.” See § 24.11.p.

This language was agreed to by all stakeholders and put West Virginia on the map as being
one of the first states to make such conduct a rule violation. Since the rule was adopted, however,
the stewards and the Commission have not had a circumstance in which they have exercised their
authority to take action against a permit holder under this rule. Because the stewards and the
Commission have not yet invoked enforcement of this rule, there is no evidence that they have
construed it or enforced it some manner that is unfair, unjust or an abuse of discretion.

The CTHBPA commented on this rule and takes issue with the word “proper” in the rule.
Generally, the CTHBPA comments that it does not know what “proper due diligence” is. Of course,
not every word or term is specifically defined in a rule or statute. There are many, many words and
terms in rules and in statutes that are not defined, i.e., “arbitrary and capricious,” “unqualified to
perform the duties,” “disturb the peace,” etc., etc., etc. That is the nature of rules and of the law.
In the absence of a specific definition, our courts have consistently held that regulators are required
to give words their common, ordinary and customary meaning. Black’s Law Dictionary defines “due
diligence” as “[s]uch a measure of prudence, activity, or assiduity, as is properly to be expected from,
and ordinarily exercised by, a reasonable prudent man under the particular circumstances, not
measured by any absolute standard, but depending upon the relative facts of the case.”

In sum, there will always be words and terms that have to be construed and applied. Some
regulatory judgment has to be exercised in that construction and application. Whether or not a
particular standard, like “proper due diligence” or “due diligence” has been met will always entail
some fact finding and some judgment to be exercised on behalf of the stewards and the Commission.
That judgment must be exercised whether or not the word “proper” is in the rule. The presence or
absence of that word is not significant.



Accordingly, “proper due diligence” or “due diligence” can never be perfectly or exactly
defined. Nor can it be limited, as the CTHBPA proposes, to whether the seller of a horse gets
something in writing from the buyer in which the buyer “promises” not to sell a horse to slaughter.
Known “slaughter middlemen” or “kill buyers” can put in writing that they won’t sell horses to
slaughter. But, the Commission would submit that it is not reasonable for a horsemen fo expect a
known “kill buyer” to keep that promise when that is the business that the “kill buyer” is in. The
CTHBPA’s amendment in that regard is too simplistic.

In the interests of addressing the CTHBPA’s concerns, however, the Commission decided
to take the words “proper” and “directly” out of the rule. Also, the Commission decided to further
improve the rule by giving a definition of “due diligence.” The Commission believes that these
modifications address the CTHBPA’s concerns, while recognizing that some reasonable
prosecutorial discretion on the part of the stewards and the Commission must be exercised in
enforcing this rule. The following is the Commission’s proposal:

24.11.p. The Racing Commission and/or the stewards may, in their
discretion, refuse to issue or renew an occupational permit to an applicant, or may
in their discretion suspend, revoke, or impose other disciplinary measures upon an
occupational permit issued pursuant to this rule, if the applicant or permit holder

. has knowingly, or without conducting pmper due diligence, sold a horse for
Slaughz‘er directtyor indirectly. “Due diligence” as used in this subdivision, shall
mean the care and prudence that g reasonable racing permit holder should exercise
to_avoid selling a horse to a person or persons who may cause a horse to be
conveved for slaughter.

14. Permit holder drug testing

The Jockeys’ Guild commented to request that the Commission make amendments to 1ts
existing rule related to the drug testing of permit holders on the racetrack. See § 24.3. The Jockeys’
Guild seeks to have the Commission amend its permit holder drug testing rule to preserve safety on
the racetrack, while providing safeguards for individual permit holders.

The Commission decided that the Guild’s proposals were generally well-taken. Therefore,
the Commission decided to adopt the Guild’s suggested rule changes with some modifications. The
resulting proposed amendments are contained in § 24.3. of the rule. The Commission thanks the
Jockeys® Guild for making this proposal to improve West Virginia’s rule.



AT CHARLES TOWN RACES

VIA EMAIL

Mr. Joe Moore

Executive Director

West Virginia Racing Commission
300 Pennsylvania Avenue Suite 533
Charleston, WV 2530

July 14, 2017
Dear Mr. Moore:

Hollywood Casino at Charles Town Races (*HCCTR”) wishes to exercise its right to submit a public
comment regarding the recently filed proposed changes to the West Virginia Thoroughbred Rules of
Racing {the “Rules of Racing”). HCCTR is providing comments that both support language and policy
changes already included in the revised Rules of Racing, as well as some suggested modifications.
While HCCTR will offer some additional suggestions, we will do our best to limit the public comments
herein that go outside of the actual changes proposed to the Rules of Racing versus using this as a stage
to suggest how the Rules of Racing shouild look if we had the opportunity to unilaterally write them.

. Proposed Rule 20.3

We applaud the West Virginia Racing Commission (the “WVRC”) in taking the step of drafting proposed
Rule 20.3 regarding wagering by certain permit holders employed by licensed tracks, but HCCTR does
not believe it goes far enough and should, in actuality, preciude all employees of the association from
placing wagers at the venue of their employment, placing wagers on races taking place at the venue of
their employment or receiving financial remuneration from wagers being made. Likewise, we don't
believe it would be proper for members of the WVRC or its staff from placing wagers in the jurisdiction
they are in charge of overseeing.

Should managers have the ability to place wagers or receive some financial benefit from a wager
placed, it would — of course - likely create a perception issue. However, simply because someone
is a certain leve! on an organizational chart does not mean such a perception issue wouldn't exist
otherwise. You might notice that you won't see poker dealers here at HCCTR playing poker even
when they are not on duty. We don'’t understand why racing should be different. And by way of
background, that is also HCCTR’s current employee policy. In terms of WWVRC members and
staff, we think the perception issues would be obvious.

As such, HCCTR believes the following proposed language to be far better at suiting the aims of making
sure wagering by association employees or the WVRC is prohibited by rule:

Any person holding an occupational permit that is employed by a licensed racetrack shall
not wager on any pari-mutuel race while within the confines of the licensed racetrack that
employs them, receive financial remuneration from any wager on a pari-mutuel race
made within the confines of the licensed racetrack that employs them, wager on the
outcome. of any live race conducted at the licensed racetrack that employs them or
receive financial remuneration from any wager made on the outcome of a race conducted
af the licensed racetrack that empioys them. Any member, employee or staff member of
the West Virginia Racing Commission shall not wager on or receive financial
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remuneration from any wager placed on a pari-mutuel race taking place in West Virginia
or any wager placed at either a licensed racetrack or any other venue licensed to take
pari-mutuel wagers located in West Virginia.

In terms of the change from the language of indirectly placing a wager to receiving remuneration
for a wager made, the problems here would really arise if the individual is receiving some type of
financial benefit. HCCTR is pretty sure that the term “indirectly place a wager” is meant to stop
people from telling others to place wagers on their behalf. We're concerned that should the track
handicapper (or any other employee for that matter) offer their opinion as to who might win a race
and somebody watching our simulcast feed or is here at the track agrees with their analysis and
makes that wager, it might fall under the guide of indirectly placing a wager. That’s obviously a
situation we need not stop unless the person is on the receiving end of some financial benefit.

. Proposed Rule 26.3.0

HCCTR is in full support of proposed Rule 26.3.0 that prohibits the transfer of horses from a suspended
individual to other individuals having defined relationships to the suspended person.

One of the most significant problems we have in the racing industry is the use of program trainers that are
substituted in on paper for individuals suspended or ruled off the racetrack. Having the ability to be
issued a severe suspension yet transfer the horses on paper to a son, daughter or lifelong assistant often
makes a complete mockery of the sport and renders the rules close to meaningless. Unless fines are
exorbitant, there is little motivation to those breaking the rules to cease pushing the envelope knowing
they can simply “transfer” trainership in name only to a different person and carry on in a fashion that
closely mimics business as usual. Likewise, the public has a right to know who is actually training the
horses in question and that transfers to such closely aligned individuals that so rarely pass the proverbial
smell test aren’t going to be allowed.

While HCCTR has and will continue to take action against those we believe to be functionally leasing out
their name and license to someone else, heading off some of these transactions before they are
consummated is a vital step. The proposed rule closely mirrors one the Breeders' Cup has instituted and
does nothing but provide an additional safeguard against a practice that does little outside of undermine

the integrity of our sport,
lli. Changes to Veterinarian Protocois & Medication Guidelines

The changes in the proposed rules dealing with veterinarian protocols and medication guidelines appear
consistent with the ARCI Model Rules, which is what was recommended by the National Thoroughbred
Racing Association’s Safety & Integrity Alliance, HCCTR is pleased that the WVRC has continued to keep
pace with the changing medication rules in our industry to the best of its ability given the procedure by
which administrative regulations must go through to be passed.

IV. Third-party Lasix Administration

On the topic of changes to veterinarian protocols and medication guidelines, HCCTR believes the issue of
third-party Lasix administration should be revisited. While the Rules of Racing were previously altered to
control the administration of Lasix on race day to the point of where such administration must be “under
the supervision of a person employed by the Racing Commission”, it does not conform to the ARCI Model
Rule on Lasix administration. This issue is not addressed in the proposed rewrite of the Rules of Racing
that includes many other. modifications to medications and veterinary procedures.
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Numerous jurisdictions have gone to the approach where Lasix is not provided by private veterinarians
whether under the supervision of a regulatory vet or not and this full, third-party t.asix administration has
been endorsed by such industry groups as the Racing & Medication Testing Consortium (the “RMTC"),
Jockey Club, Breeders’ Cup, National Thoroughbred Racing Association and Thoroughbred Racing
Associations. It has been deemed so important that it's been made one of the pillars of the RMTC’s
Nationa! Uniform Medication Program.

For an example of how it could play out if not altered, Dr. Dionne Benson, the executive director for the
RMTC, indicated in a 2016 Bloodhorse article that there has been evidence of private veterinarians
adding additional supplements to their Lasix administration and stated in part.

"l think the reason third-party Lasix is so important is that there are so many things you
can do on race day that you can't test for. And a lot of them involve manipulation of the
horse's normal system. You add a little more of what the horse already has. It affects the
metabolic processes downstream and it will either get the horse fo calm down or be
excited or any combination of those. There are substances you could give three hours
out that the horse will stay calm for three hours but when they are awake, they really kind
of pop awake. So the idea is that we can avoid that whole issue by not having the
temptation of having a vet in the stall on race day.”

While HCCTR believes West Virginia is lagging behind in terms of how it’s dealing with the administration
of Lasix, following along at this point is a far better alternative with respect 1o third-party Lasix
administration versus refusing to adopt it either way. HCCTR believes the appropriate solution to be
replacing existing rules 49.7.a.through 49.7 e in the Rules of Racing with what is currently contained in
ARCI1-025-020(F) and reads:

F. Furosemide
1) Furosemide may be administered intravenously to a horse, which is entered to compete in a race.
Except under the instructions of the official veterinarian or the racing veterinarian for the purpose
of removing a horse from the Veterinarian's List or to facilitate the collection of a post-race urine
sample, furosemide shall be permitted only after the official veterinarian has placed the horse on
the Furosemide List. In order for a horse to be placed on the Furosemide List the following
process must be followed. |

a} After the horse’s licensed frainer and licensed veterinarian determine that it would be in
the horse’s best interests to race with furosemide the official veterinarian or his/her
designee shall be notified using the prescribed form, that the horse is to be put on the
Furosemide List.

b) The form must be received by the official veterinarian or his/her designee by the proper
time deadlines so as to ensure public notification.

¢) A horse placed on the official Furosemide List must remain on that list unless the
licensed trainer and licensed veterinarian submit a written request to remove the horse
from the list. The request must be made fo the official veterinarian or his/her designee, on
the proper form, no later than the time of entry.

d) After a horse has been removed from the Furosemide List the horse may not be placed
back on the list for a period of 60 calendar days unless it is determined fo be detrimental
fo the welfare of the horse, in consultation with the official veterinarian. If a horse is
removed from the official Furosemide List a second time in a 365-day period, the horse
may not be placed back on the list for a period of 90 calendar days.

e) Furosemide shall only be administered on association grounds.

f)  Furosemide shall be the only authorized bleeder medication
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2) The use of furosemide shall be permitted under the following circumstances on association
grounds where a detention barn is utilized.

a) Furosemide shall be administered by the official veterinarian, the racing veterinarian or
his/her designee no less than four hours prior to post time for the race for which the horse
is enfered.

b) Any velerinarian or vet techs participating in the administration process must be
prohibited from working as private veterinarians or technicians on the race track or with
participating licensees;

¢) A horse qualified for furosemide administration must be brought to the detention barn
within time to comply with the four-hour administration requirement specified above.

d) The dose administered shall not exceed 500 mg. nor be less than 150 mq.

e) Furosemide shall be administered by a single, intravenous infection.

f) After treatment, the horse shall be required by the Commission to remain in the detention
barn in the care, custody and control of its trainer or the trainer's designated
representative under association and/or Commission security supervision until called to
the saddling paddock.

3) The use of furosemide shall be permitted under the following circumstances on association
grounds where a detention barn is not utilized:

a) Furosemide shall be administered by the official veterinarian, the racing veterinarian or
his/her designee no less than four hours prior to post time for the race for which the horse
is entered.

b) Any veterinarian or vet techs participating in the administration process must be
prohibited from working as private veterinarians or technicians on the race track on or
with participating licensees,

c) The furosemide dosage administered shall not exceed 500 mg. nor be fess than 150 mg.

d) Furosemide shall be administered by a single, intravenous injection.

e} After treatment, the horse shall be required by the Commission to remain in the proximity
of its stall in the care, custody and control of its trainer or the trainer's designated
representative under general association andfor Commission security surveillance unti

called to the saddling paddock.
4) Test results must show a detectable concentration of the drug in the post-race serum, plasma or

urine sample. |

a) The specific gravity of post-race urine samples may be measured fo ensure that samples
are sufficiently concentrated for proper chemical analysis. The specific gra vity shall not
be below 1.010, If the specific gravily of the urine is found to be below 1.010 or if a yrine
sample is unavailable for testing, quantitation of furosemide in sertim or plasma shall be
performed;

b) Quantitation of furosemide in serum or plasma shall be performed when the specific
gravity of the corresponding urine sample is not measured or if measured below 1.010.
Concentrations may not exceed 100 nanograms of furosemide per milliliter of serum or
plasma.

5) The administering authority or associalion may assess a fee approved by the commission on
licensed owners of treated horses to recoup the reasonable costs associated with the
administration of furosemide in the manner prescribed in these rules.

V. Existing Rule 26.1.b

Pursuant to the recommendations by the National Thoroughbred Racing Association's Safety & Integrity
Alliance, HCCTR respectfully requests the WVRC to alter Rule 26.1.b in the Rules of Racing to conform

to ARC! Model Rule 008-020(A)(1-4), that reads:
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ARCI-008-020 Trainers
Eligibility
1) An applicant for a license as trainer:
a) be atleast 18 years of age. |
b) shall in the case of not being previously licensed, be qualified, as determined by the
stewards or other commission designee, by reason of.

A, at least 2 years experience as a licensed assistant trainer, or comparable
experience in other equine disciplines, or colfege-level education in equine
science and/or horsemanship.

B. submission of two written statements from trainers currently licensed in that
jurisdiction as to character and qualifications of the applicant, and one written
statement from a currently licensed owner stating intent to place one or more
horses with the applicant, when licensed.

C. shall be required to pass a written examination, oral interviews with the stewards
and regulatory veterinarian; and demonstrate practical skills.

2) A trainer licensed and in good standing in another jurisdiction, having been issued within
a prior period as determined by the commission, may be accepted if evidence of
experience and qualifications are provided. Evidence of qualifications shall require
passing one or more of the following:

a} A written examination;
b) A demonstration of practical skills;
c) An interview with the stewards.

3) Upon timely request to the stewards due fo disability or other factors affecting the
applicant’s ability to effectively complete the trainer’s test (such as illiteracy or language
barriers), reasonable accommodations may be made for the applicant including, but not
limited to oral administration of the examination, use of a preapproved transiator, and aid
from pre-approved assistant where deemed appropriate by the Stewards administering
the examination.

4) Beginning no later than January 31, 2012 in order to maintain a current license, frainers
must complete at least four (4) hours per calendar year of continuing education couwrses
approved by the ARCI or the commission in that jurisdiction.

VI. Existing Rule 39.3.a

As i'm sure the WVRC is weli aware, the Charles Town MBPA has raised an objection over current Rule
39.3.a. It is our understanding that they will be submitting as part of their public comments a proposed
alteration to that rule allowing for two horses trained by the same individual but owned by different owners
or ownership groups the trainer is not a part of be given an equal draw without the trainer having to prefer
one of the two entries should the race overfill.

Pending the exact language that wouid alter current Rule 39.3.5, HCCTR raises no objection to the spirit
of this change and should the suggested language be consistent with what we believe that spirit to be,
we'd be supportive of the CTHBPA'’s proposai.

VIl. Pari-Mutuel Rules

While we understand the WVRC's reticence to submit any alterations to West Virginia’s Wagering Rules,
we would simply like to voice the change HCCTR previously sought that would change the minimum
payout for every two-dollars ($2.00) wagered to two-dollars and ten cents ($2.10).

Currently, as it stands, the only jurisdictions in the country that do not pay $2.10 for every $2.00 wagered
are West Virginia and lowa. A minimum payout of $2.10 has become the national standard save the two
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aforementioned outliers, of which we are one of. A reduction to @ minimum of payout of $2.10 does not
preclude a track from offering a minimum of $2.20 in any way and instead gives the tracks the option of
reducing said minimum to $2.10 or continuing to shoulder whatever level of exposure they may feel that a
$2.20 minimum creates. As of now, we do not have that option.

As was stated above, we understand this will almost certainly not be taken up in this rewrite, but would
encourage it to be a topic for serious discussion the next time the task of examining the Rules of Racing
Is undertaken.

We'd like to thank the WVRC for the opportunity to issue a public comment on the proposed Rules of
Racing. Again, HCCTR does have other alterations to the Rules of Racing as currently written we would
like to see made and this public comment does not mean we are forgoing them or will not raise them at a
later date. We did, however, want to keep these comments contained the proposed rule changes as
much as possible. Should you have any questions of us in the interim.

Regards,

Erich Zimny
Vice President of Racing Operations

CC: Chris McErlean
Dickie Moore
Charlie Mcintosh



Benevolent & Protective Association

July 17, 2017

West Virginia Racing Commission
900 Pennsylvania Avenue, Suite 533

Chatleston, WV 25302

Re: Proposed Amendments to Thoroughbred Ragitig Rule 178 CSR 1

fo the amendments to Thoroughbred Racing Rule 178 CSR 1 proposed by the West Virginia
Racing Commission (the “Commission”). CTHBPA is a member affiliate of the National HPBA
and is tasked with protecting the general welfare of the racing industry, including the interests of
nearly 3,500 horsenten, horsewomen, their employees, and the families of backstretch personniel.
CTHBPA wheleheartedly suppotts the Commission’s efforts to mmprove the infegrity of
oughbred racing in West Vizgiriia.

This letter shall serve as the public commient of Chailes Town HBPA, Tne. ("CTHBPA”)

CTHBPA has carefully reviewed the proposed amendments, discussed sequentialls
below, and while the CTHBPA can support, or support with modifications some of the proposed
amendments, it believes that certain of the amendments proposed by the Commission are ill-
suited to West Virginta, create significant legal and praetical issues, interfere with veterinary
practice, will endanger horses and hutnans, and should not be adopted in their current form.

Proposed mew Rule 20.3 — Management Wagering: ~CTHBPA agrees that the
management of a track should not wager, direcily or indirectly, on races ai a licensed racetrack
where a manager is employed in order to avoid perceptions of favoritism and to avoid the
possibility of improprety. However, CTHBPA does not perceive the same concerns when
managsiaent at one facility wagers on rages at another facility e.g., Mountaineer’s management
should be able {o wager on races at Charles Town and see no reason to himit the handle.
CTHBPA proposes the following language:

Any person holding an occupational petmit who is actively engaged in the management
of any aspect of the operations of a licensed racetrack shall not directly or indirectly
4 I - T ~E - o 7 r - '_’ &‘t

suich Heensed racetrack.

Proposed amended Rule 24.11.q Mistreatment of “dnother Animal”: CTHBA is

categorically epposed to unlawful animal mistreatment which is itself illegal in West Virginia.




See W. Va. Code § 61-8-19. However, by adding the term “another animal” to this Rule, the
Rule is so broadened as to include the entire biological kingdom of Animalia and therefore,
causes CTHBPA members coneern at the risk of baseless allegations. For example, CTHBPA
members necessarily and routinely exterminate rats in the barns atid would not wish to see their
occupational permits jeopardized for vermisi control,

CTHPBA believes that the proposed rule exeeeds the authority of the Commission. The
Commission has the authority to regulate horse racing, which undoubtedly includes the abuse
and mistreatment of race horses. But, the prevention of abuse of all animals (other than race
hotses), while a laudable goal, is already subject to civil and/or criminal penalties in other WV
statutes, and is nof within the jurisdictional ambit of the Commission.

Furthermore, the rule does not include any requirement that the permit holder actually be
convicted of anfmal eruelty, but merely that there has been some allegation of wrongdoing, This
cotttext as an artifice to punish:permit holders for unrelated conduct that cannot ofherwise b
proven by the Commission or 4 racing association. For purposes of comparison, § 178-1-
24.11(n) requires that a permit holder “has been convicted of a erie in any jurlsdiction,” and

even the statutoty requitements for a veterinary license in West Virginia proliibit only “animal
abuse ot neglect” that was the subject of a prior criminal convietion. W, Va. Code § 30-10-
8(b)(8). In fact, the eriminal conviction subsection of § 178-1-24.11 already .gi'ves the
Commission the authority to suspend a trainer for animal abuse or mistreatinent to the extent that
the permit holder has been crimnally convicted of such conduct. This currént authorify is
sufficient to accomplish the goals of the Commiission,

However, if the Commission is still inclined to amend the Rule, CTHBPA’S proposal,
which is consistent with W. Va. Code § 19-34-7(d) weuld be:

mistreated, abused, neglected or engaged in an act of cruelty to &
eeti ponvicted of animal ervelty in 8 court of competent

urisdiction.

By requiring a convietion in a court of competent jutisdiction, the Racing Commission
will not improperly expand its statutory authority to all animals, but will merely be taking action
to protect the integrity of racing and the safety of thoroughbred race hotses from those convieted

of animal cruelty:

bnended Rule 26.3.0 - Suspended Trainer Transfer Rule

This proposal implicates the legal rights of three categories of occupational permit

holders: the ewzael‘g a suspended or revoked trataer, and ofhers “associated” with such tiainer.
he curcent version of § 178-1-26.30 provides that fhe owner of a horse in the care of a
suspended tiafner may apply to the stewards for approval of the transfer of that horse to another
trainer holding an occupational permit. The rule does not provide any speeific criteria for the
stewards to utilize in determining whether to approve or deny a proposed transfer, but sfates that
fhe suspended frainer shall not be involved in the training of the horse and shall not benefit




financially from the training of that horse. The Commission seeks to amiend § 178-1-26.30 to
add an absolite and unconditional prohibition on the transfer of a horse from a suspended trainer
to any person hat “was an assistant to or employee of the trainer; if such person is related fo the
atner by blood or by marriage or by demestic partnetship; or if such person is related by blood
to the spouse or domestic partner of such trainer at the itne of the revocation or suspension.”
The stated p s amendment is to “stop suspended trainers from finanietally benefitting

urpose of ¢
from horses that ate no longer under his/her tradner-ship due to a suspension.” Form 1, pg. 2:

CTHBPA agrees with the Commission that a suspended trainer should not be able to
benetit fmam:mﬂy from horses that aie no longer under his or her cate, nor should such téainer be
permitted to control the training of hoises during his of her susp%ﬁsmn The proposed abso[uta
prohibition on the transfer of a horse to a permit holder that is in any way “assoeiated with”
suspended trainer, however, is a crude mechanism to achieve the stated goal and raises
significant constitutional concerns. The holder of an occupational permit has a property interest
in his or her permit and, as such, the Commission cannot suspend, revoke or modify the rights
granted pursuant to that permit without affording the holder “due process of law.” PNGI Chuarles
Town Gaming, LLC v. Reynolds, 727 S.E.2d 799, 808 (W. Va, 2011). Implicit in due process 1s
the pmmpl@ fhat “ouilt is personal,” Scales v. U.S., 367 U.8. 203, 224-225 (1961) and that “legal
burdens should bear some relationship to individual responsibility or wrongdoing” Weber v.
Aema f; aswalty & Surety Co., 406 U.S. 164, 175 (1972) (emphasm added). Rules which place
lega f straints on the rights gs;f a permit h{:aider based solely upon the conduct of another person,
offend this basic principle. The Commission’s own recogrition of this prineiple is evidenced by
8§ 178 1-24.11, which sets fotth the conduet that may subject a trainer to the suspension of his or
her license or pmclude o traimer from obtaining a license in the first instance — each of thie
enumierated acts in this section are personal to the trainer (i.¢., are based on actiotis taken by the
tratner himself) and no trainer is subject to suspension of hlS permit for the misconduet of
another person (except as justified by the trainer responmbﬂﬁy rule). There is no basis to depart
from this concept of individual responsibility in the trainer transfer context.

The same constitutional concerns implicated by the Commission’s p1 op@sed ﬁansfer ml@
were aptly described by a New York state court in its decision enjoinin
issued b}r 4 hotse racing assogiation:

[Association Rule 704] employs a kind of guilt by association to
extend a suspension not only to the accused person but to his
spouse, family members, companions, employees, agents or others,
supposedly to avoid the appearance that the suspended persorn is
attempting to evade the sanction by having someone else front for
him. T actuality this is a kind of Bill of Attainder. In feudal law,
the aftaint attached when a person was coreupted or stained by the
commissioni of any felony, as a result of which there was a
“con up’uc::n of bk}o 7 and hzs; relatwes aﬁd hmrs Emfem:d 1:116:11
sancuon in the absence of S{arme showmg @f an attempt tﬁ bygaass
the ‘original sanction. To bar all relatives and associates .

appears to go too far.




Lindemann v. Avterican Horse Shows Ass’n, Ine., 624 N.Y.8.2d 723, 734 (N.Y. Sup. Ct. Pt. 4,
1994) (internial citations omitted). See also Tymn v, N.Y. City Hmmmg Auih’y, 369 F.-Supp 513,
518-519 (S.D.N.Y. 1974) (“guilt by assoctation is antithetical to the cofieepts of personal guﬂt
and individual resp snsibility which are fouchstones of the Anglo-American system of law.”);
These due process issues are compounded by the fact that the proposed rule, by its very nature,
does not grant the “atfainted’ permit holder a hearing prior to the imposition of this sanction, ner
does it provide such permit holder with an opportunity, either pre- or post-deprivation, to prove
that he or she is not colluding with the suspended trainer and is, instead, the recipient of a bona

[fide transter.

Inn addition to the above due process concerns, the praposed rule, as it relates to transters
to speuses, domestic partrers, or their families, implicates the right of “freedom of association”
guaranteed by the Constitution. The First Amandmﬁnt protects citizens fram any governmert
action which unduly interferes with their right to “intimate asseciation,” ingluding but not limited
to the right to marry and to be married. Rderf? v. United States Jaycees, 468 U8, 609, 620
(1984) A government mgulatu}rg therefore, which imposes & sanction based exelusively upon
one’s intimate association with another raises significant first amendment concerns, as was

previously recognized by the Washington Racing Comumissior:

The spousal disqualification regulation as applied in this ease
infiinges on Levinson’s right to marry, while at the same time, it
offers little protection to the integrity of the horse racing
profession. Without some evidence in a hearing showing that
Levinson’s ownership of the horse was merely a prop to evade
regulations which preclude her husband from raee horse
ownership, we do not believe that the Commission can revoke her
license. Any such blanket regulation violates the constitutional
requirement that an infringement on the right to mary be narrowly
tailored to meet the state interest involved,

Levinson v. Washington Horse Racing Com’n, 740 P.2d 898, 902 (Wash. App. 1987).

Based upori the above, CTHBPA submits that the proposed trainer transfer rule shiould
hot e adopted in its current form. The existing rale provides the stewards with the auithority to
deny the transfer of a horse to 4 new trainer if the suspe:nded trainer will maintain control over
the training of the horse andfor benefit financially from the training of that horse. In making this
determination, the stewards are well within their rights to view transfers to family members or
other associates of a suspended trainer with setutiny, and thus, to request additional information
fromi the parties to establish the bona fides of the p10p@sed transfer, In the event that the
stewards determine that the praoposed transfer is, in fagt, a sham fransaction, they have the
authority to deny the transfer request. In that ease, the owner of the horse aud/or the proposed
trainet transferee would be entitled to exercise the due process rights afforded to them by the
ﬂ}omtzgffbmd rules and to challenge the determination of the stewards if they believe it was made
in ertor. By eliminating the discretion of the stewards and ereating an absolute transfer

! Althotigh not the S_f%fb}ﬂi-}f of this comment, the HBPA wauld note that the spousal disqualification ruie mciuded in §
178-1-39.1.h suffers fiom this same constitutional infirmity.
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prohibition, the proposed tule will curtail valid third-party transfers made for legitimate busiriess
reasons (thereby interfering with the economic opportunities of the new proposed trainet and the
owner) and, more si gﬂ’fﬁﬁ'ﬁaﬁﬁﬂy still, will eliminate the due process rights of the affected owner /
trainer transferee by precluding them from providing evidence which could definitively establish
the validity of the transfer. The proposed rule, as drafted, is overbroad, constitutionally infirm,
and does nothing to clarify the existing authotity of the stewards and the Commission, who are
already empowered to prevent suspended trainers from benefitting financially, while under
suspetision, from horses they previously trained (the stated purpose of the proposed rule).

Proposed wew Rule 29.3.¢. — Trainer Consent Required to Name g Jockey: CTHBPA
doss not object to this proposed rule;

' or Sick Horses for g Hard 7 Days

Proposed new Rule 41.2.g. — Exelusion of Disable

g

ule to which CTHBPA objects: First, the

There are two aspects of this proposed niew Ra
category of exclusion for “physical disability” is qualitatively distingt from exclusion for
“sickness” as the former implies a serious condition that will require time to heal, while the latter
encompasses all manner of “sickness” including the “coughing horse” and the commen malady
of the “snotis” for two year olds, both of which are minor, but cornmon Gecurrences. If the
proposed Rule was amended to strike-out “sickness”, but leave “physical disability”, this portion

of the CTHBPA’s objection would be resolved.

The second aspect of concern is the hard seven days of exclusion, which for all practical
purposes, will result iin ten days of execlusion. The hard seven days unneeessarily curtails the
orofessional judgment of the Racing Commission velerinarian and is simply too long, While
some might argue to leave the duration of the exclusion completely in the professional medical

' illing to compromise af a

jadgm@m‘, of the Racing Commission veterinavian, the CTHBPA is w

five day exclusion.

Proposed amendments and addirions: Rule 44.14 and renupsbered Rules 44.18, 44.19

CTHBPA does not object to these Rule additions and amendments.

Amended §178-1-48 Veterinary Practices

However well-iftentioned might be the desite to create a year-round medical
administration record that consists solely of actual veterinary visits matching every
administration of any prescribed medication, including therapeutic medications, to ¢ach horse,
this not feasible based on the limited availability of large animal veterinarians who make farm
visits; it inferferes with the ethical practice of veteritarians whose ethieal rules of practice
expressly permit the bulk sale and administration of out-of-comipetitiont medications; would
cause undue and unnecessary expense upon all trainers and would likely drive many trainers out
of business; and, in certain cases, would directly cause texrible su fering and even death to horses
in the absence of an available veterarian.




There are approximately six large animal veterinarians available to provide medical care
to thoroughbred horses in the Eastern Panhandle, Not all of those veterinarians make farm visits
(example: one is veterinary orthopedic surgeon) and of the remaining five, absent an ongoing
relationship with a patticulat farm, a veterinarian may refuse to make a fari visit, or 4s happens
many times, there is simply no veferinarian available due to other emergency assignments,
vacations, etc. | __

| Perhiaps in recognition of the limited number of veterinarians, the various circumstances
iti which horses need out-of-competition medication, inchuding therapeutic medications, and in
acknowledgment of the breadth of knowledge and experience of trainers, the American
Veterinarian Medical Association has promulgated ethical rules of conduct that expressly allow
for bulk prescription medication delivery and use as opposed to horse-by-horse dispensing: "A
veterinarian shall honor a ¢lient's request for a prescription or veterinary feed directive in licu of
dispensing, but may charge a fee for this service." AVME, Ast. VII, Section (£){ii). Bulk
delivery is both efficacious and substantially reduces medication and veterinarian expense thus

allowing small businesses to continue in operation.

If bulk use is prohibited and absenit an on-gite veterinaifan, the proposed Veterinary
Practices rule will place trainers in the untenable position of having to choose between risking
their occupationial permits for self-treating sick thotoughbred horses or enduring the cruel,
unnecessary deaths of their horses. For example, here’s a very real and recurring situation; a
horse displays symptoms of pawing at the ground, rolling or wanting to lie down, lack of
defecation, lack of appetite and excessive sweating. Every frainer confronfing these symptoms
recognizes equine colic and knows that if left untreated for any period of time — even an hotir —
the condition is life threatening to the horse. Bvery trafner in this circumstance will attempt to
contact a veterinarian, but there’s no assuranee at all that a veterinarian is available and can

arrive to treat the horse in time.

~ In this sifuation and under the current tules, a trainer will administer Banamine puichased
in bulk, But if bulk purchase and administration is foreclosed as is the case with the proposed
revisions to the Veterinary Practice rule, a trainer will be confronted with the choice of a terrible,

unnecessary death of a hosse or medicating the horse without a veterinarian present.

There ate many other medications, including therapeutic medications, legally available,
commonly purchased m bulk, that veterinarians routinely approve for out-of-comipetition use by
trainers/farm managers without need of in-person dispensing by a veterinarian to a particular
horse that are essential to the welfare of horses and the continuing viability of numerous trainers’
businesses. This proposed Rule is both unnecessary, will be extremely costly, and will interfere
withi the ethical practices of veterinarians and trainers.

For example, proposed Rule 48.5.£.3.C [defining “Therapeutic, evidence based {reatment
plan”] and its subparts mandates a writter, planned course of treatment prescribed by an
attending veterinarian before a horse is treated that explaing the medical need, describes the
scientific or ¢linical basis for using the doping agent, and requires a determination that
recognized therapeutic agents do not exist. And all of this has to be done for every individual

horse before any treatment. These ptoposed rules imterfere with the veterinarian — patient




relationship and will impose substantial unnecessary costs on trainers/owners. The Commission
absolutely must hear from veterinarians in the field before moving forward with such rules.

With regard to proposed Rules 48.5.f.1 and 48.5.1.2, we have serious concerns about the
Table referenced. For example, the use of Regumate in colts/stallions is banned at all times in or
out of competition. So those using it for behavior comirol in rank colts/stallions will have to
cease using if. This is a human safety issue. Regumate in this group of horses is simply 8 human
1, as without it, traineis will have to manage an inereasingly aggressive horse for a

safety concern,
longer petiod of time,

In this same category, 48.5.£.3.A and its subparts is too broad, vagne and ambigyous in its
use of phrases such as “pharmacologic potential,” “causing an action or effect on [every body
gystem of a holse], and “but not a substance that {s considered to have no effeét on the
physiology of a horse except ... This rule should receive rigorous analysis by medieal
professionals. .

For these reasons, CTHBPA tespectfully requests that this proposed Rule remain in ifs
current form and the new proposed rules be rejected.

Proposed and Amended 49.14 et seq, - Qut-of-Competition Testing Rule

- West Virginia currently authorizes the Commission to conduet out-of-competition testing

of theroughbied racchorses in the manner set forth in § 178-1-49.14, The Commission seeks to
make wholesale changes to this rule by adopting, in their entirety, the new model out-of-
competition testing rules drafted by the Association of Racing Commissioners International.
CTHBPA supports out-of-competition testing as a general proposition, but believes that the
proposed rules raise significant constitational and practical concerns and should not be adopted
by the Commission. The proposed rules are based on model rules that are in their infancy and
have not been implemented, for any meaningful period of time, in any other jurisdiction. Given
the substantial concerns outlined below, CTHBPA believes that prudence ritigates in favor of,
at a minimum, delaying the implementation of the proposed rules until their efficacy and
fuenc be more fillly examined.? Significantly, the Commission has not identified a
single problem with its existing oul-of-compefition testing rule that would be remedied by
adoption of the proposed rule.

Out-of-competition festing by the Cominission implicates both the jurisdictional limits of
flie Commission’s authority and the Fourth Amendmienit’s protection agatnst unteasonable search
and seizure. The Commission has the plenary power to regulate virtually all aspects of horse
racing, but only within the State of West Virginia. W. Va. Code § 19-23-6; Reynolds, 727 S.E.2d
gt 806. Thus, in order for the Commission to lawfully conduct a test of a horse which is not

2 Certain of the issues with the proposed rule were addressed in a panel discussion with veterinary experts at the
National HBPA convention. Excerpis of the panel’s remarks weie published by the Blood Horse magazine and are
available for review at htip://www.bloodhorse.com/hotse-racing/articles/2203 80/cut-of-competition-rale-examined-
at-hbpa-convention.




currently racing in West Virginia and/or is not physically located in West Virginia, there must be
a sufficient nexus between the testing of that horse and the regulation of licensed horse racing m
the State of West Vugima See Henriksen v. Hlinvis Racing Bd., 688 N. E2d 771, 774 (1L
App.I* Dist. 1997) (state tacing commniission rules do not have exh aterritorial applzcatmm)
MeDaniel v. W. Va. Div. of Eabor, 591 S.E.2d 277, 285 (W. V& 2003) (administrative agencies
only have those powers eonferred on them by the legistature).” Further, in a regulated industry,
like the racing industry, a regulation au’thouzmg a search (i.e., a drug test) will only satisfy the
strictutes of the Fourth Amendment if it is “caf@f‘ully lisnited it tifne, place and scope,” “limits
the diseretion of the inspecting officers,” and is “sufficiently compr ehensive and defined” such
that it provides “a constitutionally adequate substitute for a wastant.” Anobile v. Pellegrino, 303
F.3d 107, 117-118 (24 Cit. 2002) (quoting Yorkv. Burger, 482 U.S8. 691, 702-703 (1987)). Thus,

any consideration of the Commigsion’s proposed aut-of-competition testing rule must be domne
with these legal restrictions in mind,

The pr oposed testing rule provides that, in addition to blood and urine samples, the
Comtnission is also authorized to obtain “other biological samples from a horse, ” for purposes of
out-of-competition testing, § 178-1-49.14.a (proposed vergion). This blanket authority to
engage in unspecified collection activities is problematic on a number of levels. First, by
authorizing the collestion of unspecified biological samples by unspeeified means and by failing
to limit the discretion of the Commisston’s inspectors in this same mgard the proposed rule
lacks the level of specificity required by the Supreme Court’s ruling in Burger — a roving
authouity to colleet any satple by ary means is not a “constitationally adequate substitute for a
wairant.” Secand, the auﬁituty to collect “other bz@lagzca,l samples” necassarlly ingludes the
authority to collect samples in an invasive manner or in a way that otherwise interferes with the
preparation of a horse for racing, For example; the pr oposed rule would permit Commission
inspectors to perform biopsies or to collect semen samples if it wete determined that such
biological materials “enhiance]d] the ability of the Commission to eiiforce its thedication and
anti-doping rules,” § 178-1-49-14.a (prop oposed version). Although CTHBPA is not suggesting
’r:hat the Coiin "1331011 tytends. to uﬁ&ar‘eake fhf:se pmc}edmes at this juncture, their ability to do so

ity eranted by the proposed rule, raises troubling

a.@msi;itutwnal CONCerns.

In order for a1 out-of-competition testing regime to satisfy the specificity requirement of
Burger and to be within the plenary authority of the Commission, it must be limited to the testing
of horses that ate racing, or fraining to race, in West Virginia. In recognition of this limitation,
the Commission has provided a list of eircumstances that result in the ‘presumption’ that a horse
is intending to race in the State. § 178-1-49.14.c. Each of these circumstances, however, is
overbroad and will necessarily sweep within the rule’s reach horses that have not, and may never
have intended to be, raced in West Virginia.* These horses are not subject to the plenary

2 ln fact § l?gwi 1.1, Whmh governs the scope of the thoroughbred rules, specifically provides that “[tlhis rule [m

which the mit-of-competition testing rules are inglided] 1361113{6& the conduct of thoroughbred raging in this stafe .

7 (émphagis added).

* For-example, the presompfion arises if a horse is “owned by an owner hoiding an ﬁccupattonal permit” § 178-1-

49.14.¢:2. An owner milist obtain an Geeupational permit if he infends t0 race any horse in the State of West
Virginia, § 178-1-25, Therefore, an owher ‘with a stable of 100 hotses located exclusively in California and New

York is required to obtiin an occupational permit if he intends to race 1 of those herses on 1 oceasion in the State.
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authority or reach of the Cemmission, and therefore, cannot be subject to out-of-competition
testing by the Commissien. The rule, however, includes a ‘savings clause,” which provides that
a party may provide “evidence that a horse is not engaged in activities related to competing m
hotse racing in the jurisdiction” thereby rebutting the presumption that it is subject to out-of-
smpetition testing. In order for this rebuttal right fo salvage the overbreadth of the
resumption, however, owners and trainers must be able to notify the Commission in advanee of
any inspeetion that a particular horse or herses are not racing, or training to be raced in West
Virgiuia, and thus, cannot be legally subjected to out-of-competition testing, otherwise, a party is
left i the untenable Miﬁﬁn of Pifﬁving a negative. The proposed rule does not pl"‘_{}vidjef any
specificity as to how or when a person may inform the Commission of the fact that owrer- or
trainer-specified horses subject to the presumption are “not engaged in activities related fo
competing in horse racing in the jurisdiction,” mor does it provide any mdication of the
“evidence” that would be required by the Commission in order to rebut the presumption.’ As
such, the proposed rule, in its current form, authorizes testing that exceeds the authority of the
Cotnmission and Fails to satisfy the requirements of the Fourth Amendment,® |

The most significant change to the existing rule is the seepe of medications and other
substances subject to the out-of-competition testing regime. The existing rule limits “prohibited
substances,” for purposes of out-of-competition testing, to blood-doping agents, gene-doping
agents, non-therapeutic steroids and growth hormones, and certain venoms. §§ 178-1-49.14.e.1 -
& (current version), The nclusion of this diserete group of banned substances in the prohibited
fist was baged on the recognition that trainers and veterinarians regularly use medications and
ofher substances for legitimate therapeutic purposes (as evidenced by the need for witt drawal
times and threshiold fevels) and that those permitted substances would almest certainly appear ifi
any out-of-competition fest. Under the proposed rule, however, out-of-competition testibg
includes all substances and medications ineluded in the RCI Prohibifed List, including the very
therapeutic medications regularly used by many trainers and veterinarians for the welfare of the
horse, § 178-1-49.14.a (proposed version). In order fo preclude these medications from
producing & positive out-of-competition test and subjecting the trainerfowner to the associated
penalty, the horse’s treating veterinarian would need to create and file a treatment plan with the

.......... all 100 6f the owaier’s horses, located in New York andfor Californta, would be presumed

Under the _1}1'0_?5};;}'3&;{{:. ritle,

S Tt is unclear wihiat “evidence” 4 permit helder (like the owner in the fovthote above) could actually provide to the
Cormission 1o prove that a particular horse that s I training will no bg raced I West Virginia at any tine in the
Rutare, ofher thian the word of the trainer or owner themselves, Given the “conclusive” effect of the eligibility
presumptions et forth in amended 49.14:, including ownership of a horsé by “an owner” liolding an oceupational

pemit in 49, 14,0.2, the practical effect is athotize out-of-competition festing in virtally every citcumstance,

¢ One pcﬁi&&j{ﬁf&z’f “fix® is O permit @ declaration fiom téainers aidfor ownets that designates s’p_eciiﬁlﬁ hgrses not
intended to be raced in West Virginia. Horses 50 designated would theri not be subject to outoficompetition testing,
but weuld also not be permitted to race m West Virginia and placed on a1 ineligible [ist unless and uiitil they were
removed from the list, and then only after a cerfain nuniber of days passed giich that #ie perforthance altbﬁﬁg;
substance could reniain i the heise. The trataer and/or owrer shiould also be dble to file a declaration 1?&1110?;{!{;@ &
specified horse or hoises from the ineligible st in which event, the rule should immediately subject the speeified
norses to out-of-competition testhig for the humber of days deemed necessary to clear the horse’s body: of any

performance altering substance, and after which time period passes, the horse should then be femoved frof the

inistigibility list and capable of beitig entered into racing in West Virginia.




Commission before administering these standard medications, even for horses who ate months
away from racing. This requirement would impose additional costs to the provision of veterinary
services and could delay the provision of prompt treatmeitt to a horse based on the ‘need’ to
comply with additional administrative procedures prior to commencing treatment.

The stated purpose of out-of-competition testing is to prevent the use of performance-
enhancing drigs that cannot be detected in a post-race test; the revised rule goes far beyond that
purpose and ercates an administrative minefield through which trainers and veferinarians
administering standard therapeutic medieations to their horses, often weeks or months before a
prospective tace, must now maneuver.” In fact, the statements of the RCI itself establish that its®
out-of-competition testing rules are about far more than out-oficompetition testing, bt are about
vedefining the basic nature of the veterinarian-trainer relationship in thoroughbred hoise racing.®
Although changes of this sort may ultinately be beneficial, it is a topic that should be examined
motjust by this Commission, but also by appropiate regglatory bodies overseeing the practice of
veterinary medicine. Furthemmore, without a doubt, such a topic must be subjecied to therough
public considesation and cotainent priot to adoption, rather than ferely beinig shoehorned into
effect under the auspices of iniproved cut-of-competition testing rules.

Proposed Rule 51.1.b. — Trainer Responsibility for Out-of-Competition 1esting

Recause CTHBPA objects to out-of-competition testing as proposed, CTHBPA also
objects to this Rule on the samg grounds as stated supra. CTHBPA s glso concerned as to
whether there is ambiguity caused by the phrase “... prohibited drug, medication or substance....”
as all medications are drugs, and all diugs and medications are substances. Thus the question
arises as to what exactly is intended by this phraseology? The sater course would be to substitute
the phrase “prohibited substance” so as to both include everything that is prohibited and to be
clear that it is only those things that are prohibifed are subject to this Rule.

Proposed Rule 52.3 ~ Veterinarian’s List: Specific Conditions

By virtue of its inclusivity of numetous specific conditions and general standards will
have the perhaps unintended effect of requiring Raging Commission veterinarians to diggnose
vatious conditions, including “illness.” This proposed Rule could be comnsiderably simplified by
leaving the standard as one of “fitness® — the wveterinarian’s list will identify any horse

determined to be “unfit.”

T These same concerns exist for substances that are ofien used on a therapeutic basis, such as homeopathic and
lvexbal substanicss, but are not specifically approved by the FDA for use on herses. The detection of these substances
irr 4 hotse that is weeks away from racing would constitute a violation under the proposed rules.

¢ “Yepending on the substance, restrictions may apply beyond documentation in the vet regords and formal
preseription. In some cases disclosure to of wriften peimissiorn from the gormission may be neggssary . .. The new
rule requires no drug be adibjiistéred fo a race hotse except in the confext of 4 valid veterinarian-cliepd-patient
telationship between an attending veteriaarian, the horse owmer (who may be represented by the trainer or other
ageit) and the Hotse. No diug imay be administered without a veterinarian having examined thg horse and provided
the freatment fecommendation. The rule also reqilves that veterinary judgments be ndependstit and not dictated h’y
the trainer or owner of the lorse.,” Racing Commiissioners Tnternational Press Relsase, RCT Adjusts MMV Points,
Expands Out of Compelition Testing Rule, available at: iztt’pi:»ﬁww%.ﬁmi..cﬁnﬂpregsgra‘}ease.hmi (last visited July 6,
2017}
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To be consistent, CTHBPA also requests that 52.3.¢ be modified to allow for removal
after five days, instead of seven days, on the veterinarian’s list,

In addition to the Rule changes discussed supra, CTHBPA also requests that the

following Rules be amended:

Rule 24.11.q. — Due Diligence

The existing Rule is confounding because of the phrase “proper due diligence.” The term
“due diligence” is not defined and CTHBPA does not know how to distinguish mere “due
diligence” from “proper due diligence.” CTHBPA proposes the following revision:

24.11.p, has knowingly sold a thoroughbred horse for slaughter ot, has sold, donated or
transferred ownership or posgession of a thermghbrl ed horse without first conducting due
diligence as to whether the buyer, dﬁﬁee or transferee intends to deliver the horse for
slaughter. The duty of “due diligenee” is presumptively established when 1) the seller,

_"-:f:ﬁl Or tlansfemr mc:wdes the f@llewmg dated notice, receipt of which i 1§ aclmowledﬁed

in writing by the buyer’s, donee’s or transferee’s dated and notarized sighature: “This
thiarw;zhbmd hotse [ip tattoo # andfor stored electionic mfamnatmn on_chip nﬁplanﬂ
shall not be sold, donated or transferred, directly or indirectly, for slaughter.” » A seller,
doner or transferor shall file the executed ozlgnml dated nolice with the West Virginia

Raging. CGHIIHISSI@I’] where it shall bea pulaiw 16{3{}?@

By defining due diligence and ereating a public repositoty of hotses protected by anti-slaughter
clauses, CTHBPA believes that an important step towards ending the slatghter of thoroughbred

race horses.

Raile 39.3.a. - Horses Huaving Conmmon Ties

Based upon a tecent revision to the rules, ‘coupled entries® have been elimitiated in West

Virginia and two horses having gommon ties through o¥ metship or training may be entered into

the same wermghi race. The revised rule, set forth at § 178-1-39.3.a, furfher provides that
“fulnder no circumstanges may both horses of an entry involving horses having common ties
through ownership or training stait to the exclusion of a single entry. When making an entry
involving horses having commor ties thiough ownership or training, & preference for one (1) of
the hotses must be made.” Although not the subject of & propesed rule charge at this point,
“THBPA would be remiss if it did not draw the Commission’s attention to an issue with this rule
and request that a rule change be proposed at the Conunission’s eatliest cefivenience.
Specifically, CTHBPA requests that the quoted laniguage above be limited to gomimon ties
through ownership and not merely ‘i:blough training, CTHBPA believes that this change is
consistent with the practice of most raeing jurisdictions who, like West Virginia, have eliminated
coupled entries. As the Commission 1s aware, trainers owe an equal duty to all of their owners
and cannot zid should net favor the fnterests of one owner over another. ly including common

taes thr {}ugh traimng i its yestrictions, the C{i}mmmﬂmn has placed frainers m a paszirén where
' ' f thed ses will be permitted to race and which
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will not. This ereates significant issues for trainers, particularly those with larger stables, and

can lead to the loss of horses for such trainets.

CTHBPA proposes the following revision that would correct the issue:

No more than two (2) horses having eommon ties through ownerst ¢

entered in an overnight race. When horses having comon ties hrolel]

; Iv@ﬁ* wgRes L5 gL -.ﬂ_ - .. > "’ 25 BLTAYLY S

training are entered in an overnight face, prefirence by

date on day of emtry shiall be

. L0 o oo N o by o 120y ARESoE LI Lale AN

CTHBPA thanks the Commission for its review and consideration of these comments.
As always, the CTHBPA is available to discuss its conmments with the Comtnission and. to work

with the Commission to cr¢
protecting the legal rights of West Virginia’s horsemen.

61646621.2
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Raymond J. Funkhious
President of CTHEPA




NORTH AMERICAN ASSOCIATION
OF RACETRACK VETERIINARIANS

P.O. BOX 55168 | LEXINCTON, KY 40555 | TEL: (859} 429-0652 | FAX: (859) 813-5249
July 18, 2017

West Virginia Racing Commission
900 Pennsylvania Avenue, Suite 533
Charleston, WV 25302

Re: Comments on proposed rule changes

The North American Association of Racetrack Veterinarians (NAARV) represents many of the veterinary
practitioners serving the West Virginia racing horses. These practitioners serve as the first line of
responsibility for the health and welfare of West Virginia horses, and have the largest depth and breadth
of knowledge about the appropriate use of medications both in and out of competition. Armed with this
knowledge, we attended the RCI Model Rules meeting in Seattle last year to offer input to the
Commissioners, as well as participated in conference calls designed to bring stakeholder concerns to the
attention of RCI. While a few of our ideas were incorporated into the final Model Rule, most of the
offending language remains, and we are comrmitted to opposing the implementation of this rule as written
in jurisdictions across the country.

NAARYV, in concert with other industry stakeholders, stands firmly in favor of the implementation of Out-
of-Competition testing (OOCT). This testing is vital to the integrity of our sport, and provisions for the
collection of samples should be adopted in every jurisdiction. However, this testing should be restricted
to substances that threaten fairness and equality in racing, AND that cannot be detected in a post-race |
sample. Extending OOCT to substances that pose no threat unless used in proximity to racing is
inappropriate for a myriad of reasons.

Firstly, wide inclusion of therapeutic substances wastes precious financial resources, which would
necessarily limit the number of horses that could be tested. Secondly, OOCT extends to farms and even
beyond the borders of the State, to horses under the care of persons unknown to the licensing authority.
Without regulatory authority over those persons, this ruie has a fall back provision to holid the owner
responsible with a rule much like the absolute insurer rule applies on the racetrack. While this rule has
worked well for infractions on the racetrack, it is a huge overreach, and will function only to eliminate
owners from the industry for fear of being held responsible for something not within their control.
Finally, many of the substances on the “Prohibited List” of substances have legitimate therapeutic uses
out of competition and the strict restrictions are inappropriately severe.

The attached document outlines our issues with the RCI Model Rule which West Virginia proposes to
adopt and we urge you to consider major revisions before adopting these regulations.

Sincerely;

N

Clara K. Fenger, DVM, PhD, DACVIM



1. Veterinarians’ Reports:

48 4. Veterinarians’ Reports. Every veterinarian who treats a racehorse at any location under the

 jurisdiction of the Racing Commission shall, in writing on the Medication Report Form prescribed by
the Commission, record in writing report to the Racing Commission Veterinarian or other
Commission designee at the racetrack where the horse is entered to run or as otherwise specified by
the Commission, the name of the horse treated, any medication, drug, substance, or procedure
administered or prescribed, the name of the trainer of the horse, the date and time of treatment and
any other information requested by a Racing Commission veterinarian(s). The veterinarian treating
the racehorse shall sign each written record of treatment the Medication Report Form and shall
provide such treatment records to the stewards and/or the Racing Commission veterinarian(s) upon
request and shall file it with Racing Commission Veterinarian not later than post time of the race for
which the horse is entered. Any Medication Report Form filed with the Racing Commission
veterinarian shall be confidential and its contents shall not be disclosed except in the course of an
investigation of a possible violation of this rule or in a proceeding before the stewards or the
Commission, or to the trainer or owner of record at the time of treatment. A timely and accurale
filing of a Medication Report Form that is consistent with the analytical results of a positive test may
be used as a mitigating factor in determining the nature and extent, if any, of a rules violation. Any
veterinarian who falsifies a Medication Report Form or any treatment record or who fails to
complete and file Medication Report Forms or to maintain other treatment records may be
disciplined by the stewards or the Racing Commission.

The Veterinary Practice Act requires that Veterinarians CANNOT disclose medical records to third
parties without prior written consent of the owner. Thisis a major sticking point and has been largely
ignored in jurisdictions where Vet Reports are required. Such reports CANNOT violate other laws of the
state. The commission is placing a veterinarian in the position of being in violation of a law or regulation
regardless of what he/she does. As written, the Veterinary Practice Act would have to be revised to
accept this practice.

The suggestion that these reports will be "confidential” except in the case of an investigation is
problematic. Many jurisdictions (Maryland and Pennsylvania to name 2) have used the Vet Reports to
decide what horses will be selected for testing. Clearly, in those jurisdictions, the racing officials have
broken the confidentiality of the records prior to the running of the race. At atime when most positives
are the result of inadvertent environmental contamination, this approach for the control of therapeutic
medications unduly penalizes the honest horsemen and vets who are trying to follow the rules to the letter.
Further, it penalizes horsemen and vets that are stabled on the premises, since it does not extend to all
starters. Ohio is looking at a similar rule but is not requiring submission of a Vet Report. They are only
requiring submission of records in the event of an investigation, which would be acceptable. An
alternative regulation would be to specify that the Vet Report would be placed into an envelope sealed
with evidence tape, and the seal only broken in the event of a positive test or breakdown.

48-4-a. 48.5.a. The possession or use of a drug, substance or medication on the premises of a facility
under the jurisdiction of the Commission for which a recognized analytical method has not been
developed to detect and confirm the administration of such substance; or the use of which may
endanger the health and welfare of the horse or endanger the safely of the rider; or the use of which
may adversely affect the integrity of racing; or no generally accepted used in equine care exists.

This statement is overly broad. Most drugs, when they are first introduced, have no recognized analytical
method. Further, many drugs that are FDA approved with appropriate recognized use, and that are



commonly used in racehorses, such as Adequan (polysulfated glucosaminoglycan), Legend (Hylauronic
Acid), among many others, cannot be detected by recognized analytical methods. In addition, extending
this regulation to “substances” will include glucosamine, chondroitin, as well as any number of nutritional
supplements fall into the category of "no recognized analytical method." There is no recognized analytical
method for the detection of hay, oats or water.

When these types of regulations are proposed, commissioners typically respond that the idea of banning
hay, oats and water is absurd, and of course the regulation would never be applied in that manner.
Unfortunately, as racing commissions turn over, vague and non-specific rules can be interpreted
differently, and they must be as specific as possible when they are adopted.

Several of the clauses require further definition. “The use of which may endanger the health and welfare
of the horse” can be applied to every drug or substance in the tackroom or on the vet truck. Common
therapeutic medications used according to their labels can be associated with adverse reactions. For
example, as a consequence of antibiotic-induced colitis, antibiotics are likely responsible for more deaths
of horses than all illicit drug administrations combined. Every drug, vitamin or other substance used
every day comes with its own level of risk, and every therapy must be implemented after a careful
risk/benefit analysis by the vet in consultation with the trainer and/or owner.

The concept of "the use of which may adversely affect the integrity of racing" needs to be defined. There
was a time when anabolic steroids were considered appropriate for the prevention of tying up in fillies, to
stimulate appetite and improve healing and recovery from injury, particularly in geldings from whom we
have removed their natural source of these hormones. Now, their use considered to adversely affect the
integrity of racing, even when used in a therapeutic manner. “Integrity” is a moving target. This term has
no clear definition, and what a veterinarian may consider appropriate care for the prevention of a serious
medical condition, a regulator may consider race-fixing,

2. The RCI Prohibited List

When this list was proposed, both the HBPA and NAARYV were vehemently opposed to the
placement of ANY accepted therapeutic substances on a list entitled “Prohibited.” The negative publicity
potential is incredibly high: later in the same document there is a chart listing the conditions under which
otherwise prohibited substances may be used. Imagine the average person reading a headline: “horse
tests positive out of competition for a prohibited substance...no penalty applied.” Honest horsemen have
had their names drug through the mud for much less.

Our protests were ignored, and RCI adopted this list. On this list include “all anabolic agents,”
including clenbuterol and albuterol, both of which are also listed on the Controlled Therapeutic
Medication Schedule. Stanozolol, Boldenone and Nandrolone, are all included even though they are also
included on a separate list accompanied by a six month withdrawal for a therapeutic application (no
scientific evidence to support a six month withdrawal). Listed on the prohibited list, alongside such
things as “EPO and EPO-receptor antagonists” and “venoms and toxins” are Chorionic gonadotropin and
Luteinizing Hormone in males, corticotropins (ACTH), substances with common therapeutic applications.
Growth factors, commonly used in regenerative medicine for tendon and ligament repair are similarly
banned. This Jist is a hodge-podge of substances taken mostly from the World Anti-Doping Agency
(WADA) list, with no filter applied for applicability to horse racing. For example, almost all human drug
testing is by urine testing, and WADA restricts the use of diuretics which act as masking agents. In
horses, almost all testing is by plasma/serum testing, and diuretics are not masking in that case.



Nonetheless, this list of diuretics is retained by RCI on their prohibited list. Additionally, WADA does
not consider thyroxine to impact performance, but the RCI added thyroxine to the prohibited list.

3. ARCI Restricted Therapeutic Use Chart

This chart includes substances also listed on the “Prohibited List” and the “Controlled Therapeutic
Medication Schedule.” We believe that all substances with a withdrawal guideline should be on the
Controlled Therapeutic Medication Schedule and that this chart should simply not exist. We have
issues with every substance on this chart. Specifically:

1.

ACTH: commonly used for prevention of tying up, prevention of heat stroke, and for the
treatment of stress. The tequirement for a pre-treatment plan filing would create unnecessary
paperwork, and based on the likelihood that it cannot be identified in the blood at abnormally
high levels after about 30 min, this restriction would only penalize those stabled on the track.
There is no evidence that ACTH in any therapeutic application could unfairly impact a race or
competition, and requires special blood handling.

Altrenogest; The use of altrenogest (Regumate) in colts/stallions is banned at all times in or out
of competition in this regulation. The most typical use of altrenogest out of competition is for
behavior control in rank colts/stallions early in their training or during periods of lay up. The
restriction of its use is a human safety issue. With the banning of anabolic steroids, many owners
are reticent to geld their boys, wanting to wait until the last possible moment so that the boys can
benefit maximally from their endogenous anabolic steroids. Among other benefits of anabolic
steroids during training is increased bone density, so it actually protects them for the rest of their
lives. Regumate in this group of horses is simply a human safety concermn.

Autologous Conditioned Plasma (IRAP), Platelet Rich Plasma and mesenchymal stem cells:
These substances have become commonplace injections for the purpose of joint, tendon and other
local injections. The restriction of this substance in any way will set veterinary medicine back 50
years. There is no possible inappropriate use of this substance in the context of equine athletics.
These are restricted in human sports because they aid in healing faster and better than permitting
injuries to repair on their own, which is considered taking an unfair advantage. In horses, we
have a responsibility to provide them the best possible medicine for healing and repair of injuries.
Boldenone/Nandrolone/Stanozolol/testosterone: These substances are restricted with a
reporting requirement and a 6 month withdrawal. There is no scientific evidence that a 6 month
restriction is necessary to prevent inappropriate use. In actuality, the current 2 month restriction
on Stanozolol is more than enough to prevent inappropriate use. In order to provide performance
enhancement, Stanozolol must be repeatedly administered over the course of months, and this
application is simply not possible with the current 2 month restriction. Further, there are a
number of therapeutic benefits to very small doses when used in conjunction with rest for joints
and tendons, and a shorter restriction, such a 4 to 6 weeks would be appropriate for the use of this
product at doses of 5 to 10 mg (25 to 50 times lower than the systemic dose).

Chorionic gonadotropin/luteinizing hormone: A 60 day withdrawal for a substance that does
not increase testosterone for longer than 6 hours seems inappropriately long.

Clenbuterol and Albuterol: These substances are already on the Controlled Therapeutic
Medication Schedule. NAARY is in support of a pre-treatment filing for these substances in the
case of Quarter Horses only, because these substances have been abused to the point of injuring
horses in the discipline of short sprints. All research evidence indicates that clenbuterol adversely
affects performance in Thoroughbred and Standardbred racing, and a pre-treatment filing plan is
unnecessary, because anyone using it in the same manner that it is used in Quarter Horses would



be hurting the horse’s performance. Any changes to the manner in which these substances are
used need to be included on the current Controlled Therapeutic Medication Schedule, and
completely removed from the Prohibited Section entirely.

Thyroxine: Thyroxine gained its prominent position on this “Restricted Therapeutic Use Chart”
as a consequence of two very notable everits, The first was a string of breakdowns among Batfert
trainees in Southern California, and the second was an embarrassing PETA video where assistant
trainer Scott Blasi was seen adding Thyroxine to the feed of every horse in the Asmussen barn.
Thyroxine was never implicated in any of the breakdowns in the Baffert cases, and instituting
policy based on the uneducated opinion or misbehavior of a single lifelong assistant is wildly
inappropriate. A percentage of racehorses have low circulating thyroxine and require hormone
replacement to be normal, such that this requirement of gaining permission from the Commission
in advance is inappropriate. There is no evidence that thyroxine supplementation is anything but
therapeutic in those horses that need it. Even WADA does not ban or restrict the use of
thyroxine. In jurisdictions, like West Virginia where there is no Equine Medical Director, there is
no qualified individual to approve such requests. This leaves a horse with a medical condition
untreated, while those with no knowledge of the horse, its inherent ability or its current condition
determine if it should receive treatment. The NAARYV would like to see the requirement for
Thyroxine supplementation restricted to being on the prescription of a veterinarian. The
requirement for a prescription for thyroxine to be limited in time further reflects the lack of
knowledge on the part of those that crafted this rule. Just like the syndrome in humans, dogs and
other species, horses low in thyroid hormone typically require Thyroxine supplementation in
perpetuity.

S0: Unapproved drugs: Approximately half of the substances veterinarians carry on their
trucks and administer or dispense daily are unapproved. Even some of the substances on the
Controlled Therapeutic Medication Schedule are unapproved. The process of FDA approval is

~ expensive and prolonged and most of the drugs that were in existence prior to changes in the
approval process have never gone through that process. That does not mean that there are legal
obstacles to their use, it simply means that such drugs that have been available for years prior to
the initial implementation of the FDA approval process. Additionally, there are any number of
compounded drugs, also legal, that have not undergone FDA approval. The requirement for
veterinarians to submit a pre-treatment approval every five minutes on the backside of the
racetrack places an extreme regulatory burden on the Commission, practitioners, horsemen and
ultimately the owners, because the vets would have to hire additional personnel to handle the
paperwork. The racing commission would similarly have to hire additional personnel to handle
all of the pre-treatment review and approval. This regulation places the commission in the
untenable position of determining the medical care of individual horses. The use of unapproved,
but legal drugs or substances should be permissible if dispensed or administered by a licensed
veterinarian,

Diureties: The restriction of diuretics on the WADA prohibited list are for the purpose of
preventing masking substances. Diuretics are used by human athletes to dilute banned substances
in urine, preventing them from being detected. In adopting the WADA Prohibited List wholesale,
RCI has ignored the differences between human and equine athletics. Horses are tested almost
exclusively in blood, making this restriction irrelevant. NAARYV would like to see all diuretics to
be reported at the time of testing, similar to the Lasix provision. There are rare occasions that
alternative diuretics might be required for therapeutic reasons, and the OOCT regulation should
not be used to penalize horsemen and vets trying to do the right thing by their horses.



Most of the substances on the Prohibited List are reasonable restrictions, such as restrictions on designer
anabolic steroids, EPO, EPO analogues, venoms and toxins. The expansion of this rule to include
therapeutic substances, and including a “Restricted Therapeutic Use Chart” requiring pre-treatment
approval places an unnecessary economic burden on horsemen, owners, vets and regulators alike. Further
it is confusing to horsemen and the public have substances on both the “Controlled Therapeutic
Medication Schedule” and the “Prohibited List.” The “Restricted Therapeutic Use Chart” is redundant,
because it explains circumstances under which otherwise “prohibited substances™ can be used, similar to
the “Controlled Therapeutic Medication Schedule.” In fact, ALL substances are prohibited, except under
specific circumstances. Therapeutic substances can be used as long as they are not administered on race
day and do not test above a certain threshold in a post-race sample. Lasix (furosemide) can be used as
long as it is listed in the program with an “L” and not administered under 4 hours. Any prohibited list for
which OOCT is applied should contain ONLY substances which have no place as an intentional
administration in a race horse at any time. Any expansion of this rule beyond these defined borders is
inappropriate, unnecessary and places an unreasonable economic burden on an already struggling
industry.

NAARY
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Dr. Thomas Tobin

This letter shall serve as public comment and serve to echo the concerns also
presented by the NHBPA Affiliate, Charles Town HBPA, Inc. (“CTHBPA™) to the
amendments to Thoroughbred Racing Rule 178 CSR 1 proposed by the West Virginia
Racing Commission (the “Commission”). While the NHBPA wholeheartedly supports
this and any other Commission’s efforts to improve the integrity of thoroughbred racing,
we feel some of the amendments recently proposed by the West Virginia Commission
create significant legal and practical issues and should be reconsidered before adopting 1n
their current form, as we expressed from our advisory seat to the Association of Racing
Commissioners International (ARCI) Model Rules Committee.

Re: Proposed Amendments to Thoroughbred Racing Rule 173 CSR 1

Out-of-Competition Testing Rule

It is our understanding West Virginia currently authorizes the Commussion to conduct out-of-
competition testing of thoroughbred racehorses. The Commission currently seeks to make wholesale
changes to this rule by adopting, in entirety, the new model out-of-competition testing rules drafted by the
Association of Racing Commissioners Intemational, which was not shaped with 100% approval from the
ARCI Model Rules Committee. NHBPA as well as the CTHBPA supports out-of-competition testing as
a means of detecting illegal substances, however, the proposed rules raise significant constitutional and
practical concerns which are still being challenged. The Commission should strongly consider the
entirety of the rule before adoption. The proposed rules are based on model rules that are in their infancy
and have not been implemented, for any meaningful period of time, in any other jurisdiction. Given the
substantial concerns outlined below, the NHBPA belicves that prudence mitigates in favor of, at a
minimum, delaying the implementation of the proposed rules until their efficacy and consequences can be
more fully examined. |



Issues and specific concerns with the proposed rule were addressed in a panel discussion with
veterinary experts at the National HBPA convention. Excerpts of the panels remarks were published by
the Blood Horse magazine and are available for review at http://www bloodhorse com/horse-
racing/articles/220380/out-of-comipetition-rule-examined-at-hbpa-convention

It has been widely put forth as a concern and a caution that out-of-competition testing by the
Commission implicates both the jurisdictional limits of the Commission’s authority and the Fourth
Amendment’s protection against unreasonable search and seizure. The Commission has the plenary
power to regulate virtually all aspects of horse racing, but only within the State of West Virginia, Thus, 1n
order for the Commission to lawfully conduct a test of a horse which is not currently racing in West
Virginia and/or is not physically located in West Virginia, there must be a sufficient nexus between the
testing of that horse and the regulation of licensed horse racing in the State of West Virginia.

The most significant concern we find in the changes to the existing rule lies within the scope of
medications and other substances subject to the out-of-competition testing regime. The existing rule
limits “prohibited substances,” for purposes of out-of-competition testing, to blood-doping agents, gene-
doping agents, non-therapeutic steroids and growth hormones, and certain venoms. The inclusion of this
discrete group of banned substances in the prohibited list was based on the recognition that trainers and
veterinarians regularly use medications and other substances for legitimate therapeutic purposes (as
evidenced by the need for withdrawal times and threshold levels) and that those permitted substances
would almost certainly appear in any out-of-competition test. Under the proposed rule, however, out-of-
competition testing includes all substances and medications included in the ARCI Prohibited List,
including the very therapeutic medications regularly used by many trainers and veterinarians for the
welfare of the horse.

In order to preclude these medications from producing a positive out-of-competition test and
subjecting the trainer/owner to the associated penalty, the horse’s treating veterinarian would need to
create and file a treatment plan with the Commission before administering these standard medications,
even for horses who are months away from racing. This requirement would impose additional costs to the
provision of veterinary services and could delay the provision of prompt treatment to a horse based on the
‘need’ to comply with additional administrative procedures prior to commencing treatment.

The stated purpose of out-of-competition testing is to prevent the use of performance-enhancing
drugs that cannot be detected in a post-race test; the revised rule goes far beyond that purpose and creaies
a quagmire of paperwork through which trainers and veterinarians administering standard therapeutic
medications to their horses. We understand changes of this sort may ultimately be beneficial, but it is a
topic that should be examined not just by this Commission, but also by appropriate regulatory bodies
overseeing the practice of veterinary medicine.

An additional significant concen we find in proposed amendments revolving around who the
responsibility has been delegated to (or not to) in this proposal. It is important to note the proposed
amendments found here, we understand have not been approved and adopted by the ARCL As stated
before, the NHBPA takes part in and offers comments to the ARCI Model Rules committee and it was
due to objections from our group and others, which caused this previously proposed amendment to be
tabled and not adopted as is implied here in referenced 51.1.b.1. Therefore, the NHBPA believes in this
case as well, at a minimum, the Commission should delay the implementation of these proposed rules
until their accuracy and consequences can be further scrutinized.



The NHBPA on behalf of our membership would like to thank the Commission for its review and
copsideration of these comments. As always, the NHBPA along with the CTHBPA are both available to
discuss our comments with the Commission and to work with the Commission to craft language that
accomplishes the Commission’s stated goals, while protecting the legal rights of West Virginia’s
horsemen.

Sincerely,

Eric J. Hamelback
CEOQ, National HBPA

The National Horsemen's Benevolent and Protective Association is the largest racing horsemen’s represeniative association in North America, with 30 affiliate
member organizations representing approximately 30,000 owners and trainers of thoroughbred racehorses. The National HBPA is proud pariners with Uis corporae
sponsors, Lavin Equine Insurance Services, Xpressbet, LLC, Jockey Club Information Systems Big Dee’s Tack & Vet Supplies,

Finish Line Horse Products, Hovseman Labor Solutions, Equine Savings Group, NTRA Advantage Program and Red Brand Fencing
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July 19, 2017

WV Racing Commission
800 Pennsylvania Ave., Ste. 833
Charleston, WV 25302

Dear Commissioners,

The Mountaineer Park HBPA fully supports rule changes that will protect our sport from
potential wrongdoing. We further applaud the commission for being proactive and for
being recognized as a leader in regulatory reform. However, we think particularly in the
case of the out of competition testing a careful and methodical approach is warranted.

We are in agreement regarding the comments made by the National HBPA. Cur state
is one of the few states that have out of competition testing. Out of competition testing
was designed to prevent the use of performance enhancing drugs that were not
detectable on race day. Testing for post-race levels of therapeutic drugs should not be
part of this testing in any form. [n addition, we are concerned with the Commission's
ability to enter private property to implement this testing.

it is important to note that the ARCI Medication Committee did not adopt this
amendment. They thought that the implementation of these amendments should be
delayed until their accuracy, accountability and consequences can be further
researched. We are recommending that the Commission consider a similar action.



We also suggest that further consideration be given to the ruies in Veterinarian
Practices and year-round medical administration records. This requirement for a
Therapeutic, Evidenced Based Treatment Plan presents corcerns for practicing
veterinarians as well as the state veterinarians who have to review and track these
records. At present time, there is only one practicing veterinarian on the track. The
administrative costs associated with these changes will burden the state, veterinarian
and the owner/trainer.

if a trainer is on a farm, a veterinarian will proscribe in bulk certain therapeutic
medications. These first-aid type medications are a necessary part of properly and

humanely caring for horses. Often, it is not possible o get a veterinarian to come 1o &
farm io treat animals in an emergency.

We thank you for considering the comments of those who will be impacted by some of
these overreaching changes.

Sincerely,

Jami Poole
President

P.0O. 80X 486, NEWELL, WV 26080 — TELEPHONE (304) 387-8772 ~ FAX (304) 387-1925



July 19, 2017

Mr. Joe Moore

West Virginia Racing Commission
900 Pennsylvania Ave, Suite 533
Charleston, WV 25302

Sent via email

RE: Thoroughbred Racing Rule 178 CSR 1.24.3. Substance Abuse/Addiction.

Dear Mr. Moore,

I am writing on behalf of the Jockeys' Guild to express our concerns regarding drugs and alcohol testing
as provided for under Thoroughbred Racing Rule 178 CSR 1.24.3. Substance Abuse/Addiction, which
requires that all permit holders, including jockeys, be subject to random testing, as well as testing based
upon reasonable suspicion. While we recognize that this specific rule wasn’t addressed by the West
Virginia Racing Commission Rules Committee, and that there are no proposed amendments, in light of
recent events, we would respectfully request that the Commission consider reviewing this regulation.

Please understand that the safety is the ultimate goal and the Guild is not opposed to random drug and
alcohol testing provided that the testing procedure is fair and equitable and follows established guidelines
for such programs. Such procedures must insure that the testing is performed using the best practices so
that the system protects both the due process rights of those who are being tested while insuring that the
testing regimen which is adopted meets the highest industry standards for security and integrity.

West Virginia’s regulation currently provides that enough specimen must be gathered to allow the perrait
bolder to request for a split sample. However, the language is vague, and in practice this was not being
done, nor was a split sample bemng maintained.

We have enclosed a suggestion proposal of language for consideration. Additionally, for further
reference, the WVRC can refer to the West Virginia’s Department of Transportation which has a
comprehensive mandatory drug and alcohol screening program (including random testing) has been in
effect for several years for employees in the transportation industry (truck and bus drivers, airplane
pilots, railroad operators, and merchant ship officers). Although there are some differences, it is a very
reasonable standard.

We belicve that the proposed language as we have submitted will assure that the due process, laboratory
standards, and security of the testing system will have adequate safeguards that will withstand legal
challenge.

The Guild sincerely appreciates the Commission’s consideration for the proposed changes. Please feel
free to contact me via email at meoleman@jockeysguild.com or in the office at (859)523-5625 if there are
any questions or concerns regarding the foregoing proposal.

Sincerely,

Mingdy1.. Coleman,
Counsel

JOCKEYS' GUILD, INC. * 448 LEWIS HARGETT CIRCLE, SHITE 220 - LEXINGTON, KY 40503 - phone | (859) 523-JOCK (5625)
toll free | (866) GO-JOCKS {465-6257) - fax | (859) 219-0892 - websifo | WwW . JOCKEYSGUILD.COM



24,3, Substance Abuse/Addiction,

243 8. All permit‘holdcrs shall be deemed to be exercising the privileges of their permit, and shall be subject to the
requl_n?ments of this subsection when engaged in activities that could affect the outcome of a race or dimunish the
conditions of safety or decorum required in restricted areas or other areas of the association grounds.

243 b. It shall be a violation to exercise the privileges granted by a permit issued by the
Racing Commission if the permit holder:
24.3.b.1. Is engaged in the illegal sate or distribution of alcohol or a controlled substance;
24.3.b.2. Possesses, without a valid prescription, a controlled substance;
24.3.b.3. Is addicted, having been determined to be so by a professional evaluation, to alcohol or other
drugs and is not engaged in an abstinence-based program of recov .Ecc eptable to the
Racing Commission; xﬂiﬁm
s at&qmpmcnt products or materials of any
btinolich twatmg, growing, harvesting,
manufacturing, compounding, converting, producing, pradéssing, Beparing, testing, analyzing, packaging,
repackaging, storing, containing, concealing, i ectmg ,111 esting, inhg _,i_s: or otherwise introducing into the
human body a controlied dangsrous substance; ik e 5 }**i 155
24.3.b.5. Refuses to submit to urine or drug testi i ﬁhe:n notified that sué"hl ing is based on a random
drug testing procedure is based on reasonablé l:}:w! pi !mmn that the person is uﬁ da;ugs or alcohol; or, is
' f?‘ red conditions,of il
24 3.b.6. Presently has drugs (controﬂecl substancwj ﬂr? cohg f’f ilii‘s or her body. "*eti
the results of a breathalyzer test s ving a reading of ?’ﬂﬁﬁf m;hi%% '

i 995 percent of alcohoks '3";_'% he blood shall be
the criterion for a ﬁndmg of alcoh : sent in the body. Wi Hl% ard to other controlled substances, the
presence of the drug in any quantity'fieAsuyes

Heastiedh the te:stmg? %ﬂ{ et establishes the presence of the drug
for purposes of this paragraph. ; b i:'*f . ﬁm @'ﬂ ,
Wl *1| i
24.3.c. At its discretion, the Ramﬂg&%ormmssmn “?
testing based on rz?:::31sorraﬂ:alf;-,.;Lsﬁ§i wlh' :h order 1o ¢ ’*r'

i ’m u i i it *“ i g ‘ b . .
24 3.c.l, For purbo§es of thls e latmn randéem ¢ E 1* be accon ]_lshf,‘:d by the takm of
i . 4 L )

il
1 +y ooni:i irandr:-m drug testing, as well as

i:E

ytilimited to, blo* ihair follicle, or slcm
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f’ﬁ%ﬁ?‘ ‘EIJ{LWIF v W
4.3 d. Wh%i?ﬁﬁg‘mﬁ%ﬁ{an “bﬁitai“ ? 1;‘ ply, eallly, to all permit holders who are, at the time of the
random Iy gj; rcﬁ%hgi%%pnvﬂéﬁ&ﬁaf their pe ﬁiﬁi": tHisuchiways as may affect the outcome of a race or

chmmlsh e» “Sonditions of ) jrequued in fé@tﬁcted areas or other areas of the association grounds.
is ‘ti ] ﬂE
ik, Sting shall :"%céemwmm

M.!lﬂﬂﬁed basis before Gafter the ﬁgiﬂinln of a day’s racing card. The names of all permit holders
who are ﬁ&ﬁffﬂmm duties "?JL! : track on the day the random drug testing is conducted shall be placed in a
secure contamer:in which shalltbe in the custody of the supervising investigator. Prior to the first race of
the program ﬂi‘@ EHpervising i P8 stipator shall draw a designated number of names.

24.3.d.9. Represcibl _-"na ¢ _Ezf:"r STockeys’ Guild and/or the Horsemen’s Association may attend and witness

BilihE

the random selection’ u I: gsfaames

24 1 4.3. For race meeimzs with a duration of less than five months, random drug testing shall oceur at
least once during the course of the meeting, For race meetings with a duration of six months or more,
random drug testing shall occur at least twice during the meeting, e. No-nstice-need-be-given-asto-the
onsetorcessation-ofrandor-testing:

24.3 fo. When a specimen or sample is collected from a permit holder for testing under this subsection, a sufficient
sample shall be collected, when possible, to ensure a quantity for a split sample so that a permit holder may request
an independent analysis of the specimen or sample.

24.5.¢.1. Fach urine sample received from a permit holder shall be divided into two (2) separate parts. One
portion shall be designated as the “official permit holder, test sample” and shall be tested by a Commission
approved official laboratory. T The remaining portion of the specimen shall be kngwn as the “permit hﬂlder




split sample” and shall be available for testing at a Commission approved independent laboratory upon the

reguestl of the individual who provided the specimen sample. All specimens taken by representatives of the
Commnission are under the jurisdiction of and shall remain the property of the Commission at all times.

24 3 kf. All costs of initial testing under this subsection shall be at the expense of the racing association. However,
should the results of a test come back positive, the costs of the test may be assessed against the permit holder, upon
approval by the stewards. All costs for the testing of a specimen or sample portion made available for the permit
holder shall be the financial responsibility of the requesting person.

24.3.¢. For purposes of this regulation “Commission approved official laboratory” and “Commission approved

independent laboratory” means a laboratory certified by the United States Department of Health and Human
Services under the National Laboratory Certification Program as meeting thésminimum standards to engage in drug

test for federal apencies. A list of certified laboratories shall be avaﬂable.{at‘ﬂ:f’“’West Virginia Racing Commission
headquarters and shall be provided to permit holders upon regquest. E;iﬁiﬂi
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24.3.h. Each specimen shall be tested for the following m'oh1b1tedf ;
24.3 h.1. Random Samples: 1. Marijuana metabohta&'ir o
Opiate metabolites. 3. Phencvchdme {PCP) ' vy
24.3.h 2. In certain reasonable s IESE
necessary, permit holders may be required to ‘5- Vi
a Substance Abuse and Mental Health Services ﬁiili&hmstranon S4

W -
24.3.1. The CUIIIIIHSSIOI] approved official lab@ratorv shall 1 *,é i 'confidentially report’tﬂ the Executive
Director or his designee any positive finding; qi ﬁa of the drug 5“33* Hésas of drugs described in ‘subsection 24.3.2.1
through 24.3.2.5. of this regulation. The Co"ﬁ' 1) f qi%n approved ofﬁc {llaboratory shall also transmit a confidential
written report of the finding fo the Executive D‘lflieti.‘,’[() ’ﬁr‘ii;i}i Fﬂt;we work? %{%ﬂays after the notification is made.

N, HahEr

24.3.j. Inthe event the ExecutiyesBlin Ef“ wof a posi I@@i finding by the Commission
approved official laboratoryiithe! Wii‘ﬁ ’““im"i*iﬁﬁllf oti ﬂi%’ Stewards. The Stewards shall
confidentially and persopall FﬁEi::i t %m it holder! %wfﬁ' ur,izlié '-_: n ﬁ_f.fi’fi].lt holder shall be notified of his or her
right to request a split sa i] w5 providedifér within thisiféstilation. This ndtice does not exempt proper service of
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any notice of hearing requirstien sroied for in any other section.
i G i
G i 'rff i *E%%”ﬁ lqﬁrihﬁ; . x .
24.3.k. In the! e@an L ( ﬁa 951twe aaﬁi_ igrigha fos ! m;c:r her gg;y,ut may be summarily suspended at the discretion of
the stewards‘ ROA/OF M ‘bee sublect (0% ' Her disci inagyh !;mn f'accordance with this rule.
T}f 451';;*;} :ﬂfzﬂ ﬁiﬁit i - (]
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24.3.1 Tﬁ"’-”?E i’errmt holder shalﬂ%ve ; ; m the date%e or she is notiﬁed tO I uest that the “permit holder

24311 ﬁif%he permit holder?elects to hae the “permlt holder split sample” be tested he/she shall comply

......

with the f{}llﬂwng procedure*s;{yﬁ
24.3 15 The requesitrshall be submitted on WVRC Yorm “ Authorization to Release Permit

Holder Sn‘htiSamnig*? % hich is hereby incorporated by reference. WVRC Form # shall be
available abalWVRC offices and the WVRC website.
24.3.1.1.b, Théggélﬁ"ﬁnt holder shall be responsible for all charges and costs incurred in transporting
and testing the “permit holder split sample”. By signing WVRC Form # the permit holder
certifies that ke or she has made arrangements for payment to the dest nated independent
Commission approved laboratory for laboratory testing services.
74 3.1.1.c. Verification of payment for costs incurred for the permit holder split sample must be
received by the WVRC within 5 working days from the date of the submission of the WVRC
Form # _ 1f such verification is not received, the permit holder split sample will not be
released or slnpped to the designated Commission approved independent laboratory and the permit
holder will have relinquished his or her right to have the split sample tested,




24 3.1 2. Upon receipt of a valid request submitted on WVRC Form # . “Authorization to Release
Permit Holder Split Sample”, the Racing Commission and/oy the stewards shall provide for a secure chain
of custody for the sample to be made available to the permit holder,

24.3.1.3. A permit holder who fails to request the testing of the “pérmit holder split sample™ in accordance

with the procedures listed herein shall be deemed to have waived his or her right to have the split sample
tested.

24.3.14. If the findings by the Commission approved independent laboratory fail to confirm the findings of
a prohibited drug or class of drug as reported by the Commission approved official laboratory, it shall be
presumed that a prohibited drug or class of drug was not present in the official permit holder test sample.

24.3.m, Unless or until the Commission files an official complaint or acgys 'i_. "
test sample and the permit holder split sample shall be, and shall remai ziq&_’jﬁ‘ dential. No test results may be released
to any person or organization unless such release is explicitly requirgdin ﬁ‘ this regulauon Only the Executive

Director or the Executive Director's designee, the Board, and pe: ) delfi ;

24.3.4n. If a permit holder refuses to submit to urine or drug ?ﬂﬁ%
pesitive; his or her penmt may be summarnly suspendedéa%: ¢ j Hi1gls
other dlsclplmary action in accordance with this rule. ]fn*‘t he event that a per:mt holderigi
provide a urine sample, the Stewards may allow for the t[:m Sses u,fi_* hod of dru
including, but not limited to, blood, hair follicle or skin. ‘*}L?,,; i

24.3 jo. A permit holder who is a first {1 ei i oiath

assessment before the stewards and/or the Ra Hﬂ,éﬁ mimssmn to d ie whether or not the permit holder’s
condition is such that he or she may hold a pe F A 'cﬂgate in racn{E’lq the discretion of the stewards and/or
the Racing Commission, a first time violator ma i hreqli'i R !;?ioduce at gatwe test result; may be required to
submit to further testing; and/or [, b be required ¢ _cassfu inplete a ce:rhfg:id drug/alcohol rehabilitation
program as a condition of hqﬁdmgf i ﬁ it and paﬂEﬁw tion iptTagh 5 Eﬁiiﬁiti 3;3 S
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;'EE ﬁim u;Lal [%Jj:h ;11 i
24.3 kp. A permit holder whﬁ}rm 2 second’] iine violator tiide

18 qubqectmri E’hall be subject to suspension. The
permit holder may not apply fargrmnstate ,,,,, ?n t of his or h IL it until such time as he or she has successtully

completed a certlﬁed drugfalcohﬁt rfr-ha Jﬂ;u ‘anro gram m@ grgk%;aq otherwise satisfied the Racing Commission and/or
the stewards.ﬂm {ic Giishe is fit tofil i M ;};:m :
séﬂitﬁi:y mr:%ﬂ%\ =HJ!§E;E§ ; b ;tiﬁi EFI " E Eigﬂn
24.3 -lgﬁlh permit holder “;il ﬂfﬁih‘ a third tim i éyiolator un er,_;vl.hm subsection may be subject o revocation and may be
deemed inig hlc to apply for atcmé%&!,ﬁ - l;us or her penmt for a period of time determined by the stewards
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and/or the e:mg Commrssmn 1 %g Racin %ﬁggnmmsmn and/or the stewards may determine what, if any,
conditions a th ¢ I; e violator is uifed to in *%a%‘t in order to be considered for reinstatement of his or her
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