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Parents must also be afforded an opportunity to participate in meetings with respect to the identification,
cvaluation and educational placement of the student, and the provision of a free appropriate public
¢ducation to the student. Therefore, the district must take whatever action 1s necessary to ensure that the
parent understands the proceedings at a meeting including arranging for an interpreter for parents with
deafness or whose native language 1s other than English.

The district may conduct the EC and/or IEP Team meeting without a parent/adult student in attendance
only when the district has documentation that reasonable measures have been taken to ensure parent/adult
student participation. If unable to convince the parent/adult student that he or she should attend, the
district must have a record of 1ts attempts to arrange a mutually agreed upon time and place such as:

1. Detailed records of telephone calls made or attempted and the results of those calls;

2. Copies of correspondence sent to the parent/adult student and any responses received;
and/or

3. Detailed records of visits made with the parent/adult student and the results of those
VISits.

If neither parent can attend, the district shall use other methods to ensure parent/adult student
participation, including individual or conference telephone calls.

The district must obtain written parental consent for the initial provision of special education services and
provide the parent a copy of the IEP, at no cost to the parent.

Section 6. Informed Consent

Informed consent 1s written approval given by a parent/adult student who has been fully informed of and
understands all information relevant to the activity for which consent 1s sought. The request for consent
describes the activity for which consent 1s sought and lists the records, if any, that will be released and to
whom. All information must be provided in the native language or mode of communication of the
parent/adult student. The parent/adult student must be informed that the approval 1s voluntary and may be
revoked at any time. Consent 1s indicated by the parent’s /adult student’s signature. If a parent/adult
student revokes consent, the revocation 1s not retroactive, that 1s, it does not negate an action that has
occurred after the consent was given and before the consent was revoked. If consent 1s revoked after the
student has 1mtially been provided special education and related services, the district is not required to
amend the student’s educational records to remove any references to the student’s receipt of special
education and related services because of the revocation of consent.

A. Informed Consent Required
Informed written consent 1s required before:

1. Conducting an 1nitial evaluation or reevaluation to determune whether a student 1s eligible
for special education when this involves more than a review of existing information. The
district need not obtain parental consent for a reevaluation if the district can demonstrate
and document that it made reasonable efforts to obtain consent and the parent has failed
to respond.

2. Imtially providing special education and related services to a student with a disability.
Parent consent for imtial evaluation may not be construed as consent for the mnitial
provision of special education and related services. When a student with a disability
transitions from WYV Birth to Three to Part B services, the district shall provide the

97



126CSR16

student’s parents a detailed explanation of the differences between an IFSP and an IEP.
If the parent chooses an IFSP, the district obtains informed consent from the parent.

3. Disclosing personally identifiable information from the student’s education records,
unless provided as an exception under the FERPA and Policy 4350. The written consent
must specify the records that may be disclosed, state the purpose of the disclosure, and
identify the party to whom the disclosure will be made.

4. Accessing public benefits or insurance or private insurance to pay for services listed in
the IEP. (See Chapter 1, Section 2, C.)

5. An agency representative likely to pay for or provide transition services attends an IEP
meeting.

6. Personally 1dentifiable information 1s released between officials 1n the district of
residence and the district in which the private school 1s located.

B. Informed Consent Not Required
The district 1s not required to obtain informed consent in the following situations:

1. When areview of existing data 1s part of an evaluation or a reevaluation.

2. When tests are admimistered to both general and special education students 1n a grade or
class and consent 1s not required for all students.

3. When a teacher or related-service provider conducts observations, ongoing classroom
egvaluation, or criterion-referenced tests, as described in the IEP, to determine the
student’s progress toward goals and benchmarks/objectives on the IEP.

4. When disclosing personally 1dentifiable information to persons authorized to have access
under FERPA.

C. Refusal to Give Consent

For 1nitial evaluations, if the parent refuses consent or the parent fails to respond to a request to provide
consent, mediation or due process procedures may be used, if appropriate. The district may not use the
mediation or due process procedures if consent for the mitial evaluation involves a student who has been
parentally enrolled in a private school or 1s being home schooled.

If the parent refuses consent for or refuses to respond to a request for consent to mifial provision of
special education and related services after the district has documented reasonable efforts to obtain
consent, the district cannot use mediation or due process to obtain placement. In this situation, the district
1s not considered in violation of the FAPE requirement and is not required to convene an IEP Team
meeting or develop an IEP for the child for whom the parent refused consent.

The district may not use a parent’s refusal to consent to one service or activity to deny the parent or
student any other service, benefit or activity, except as required by this part.

D. Failure to Respond to a Request for Consent Regarding Reevaluation
When a parent/adult student fails to respond to reasonable measures taken by the district to obtain written
consent to determine continued eligibility, the district may proceed with the reevaluation. The district

must have a record of 1ts attempts to gain consent by documenting telephone calls made or attempted,
correspondence sent, or visits made to the home or place of employment.
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E. Revoking Consent

Consent previously given for an evaluation or an individual assessment, the initial provision of special
¢ducation and related services, and the disclosure of information may be revoked only before the action
occurs. Consent must be revoked in writing. If at any time subsequent to the 1mitial provision of special
c¢ducation and related services the parent/adult student revokes consent in writing for the continued
provision of special education and related services, the district may not continue to provide special
c¢ducation and related services, but must provide prior written notice complying with Chapter 10, Section
3. before ceasing provision of special education and related services. The district 1s not considered 1n
violation of the FAPE requirement and is not required to convene an IEP Team meeting or develop an
IEP for the student for whom consent 1s revoked. Dispute resolution procedures may not be used to
obtain agreement or a ruling that the services may be provided to the student,

Section 7. Independent Educational Evaluations

An independent educational evaluation (IEE) means one or more individual assessments, each completed
by a qualified examiner who 1s not employed by the district responsible for the education of the student in
question.

A. Right to an Independent Educational Evaluation

1. A parent/adult student has the right to obtain an IEE at public expense if he or she
disagrees with an evaluation obtained or conducted by the district. The parent/adult
student 1s entitled to only one IEE at public expense 1n response to a district evaluation.

2. The parent/adult student has the right to an IEE at his or her own expense at any time.

If the IEE meets the criteria outlined 1n Chapter 3, Section 4, the EC/IEP Team must

consider the IEE 1n its decision making process.

4. The parent/adult student 1s not automatically entitled to have additional assessments
bevond those determined necessary for an evaluation. However, 1f the parent/adult
student 1s interested 1in additional or different assessments and the district refuses to
provide them, he or she may pursue additional assessments through a due process hearing
request. In addition, the district may initiate a due process hearing to determine if the
¢valuation 1t conducted 1s appropnate. If the final decision of a hearing officer, or a court
of law’s decision on an appeal, 1s that the evaluation conducted by the district was
appropriate, the parent/adult student still has the rnight to an IEE but at his or her own
exXpense.

5. A heanng officer may order an IEE at public expense if he or she determines that the
evaluation conducted by the district was not appropriate.

o

B. Procedures for Requesting an Independent Educational Evaluation

Within five days of a parent/adult student’s written request for an IEE at public expense, the district may
ask why he or she disagrees with the evaluation obtained by the district, but the district cannot require an
explanation. Within ten school days of the wntten request for an IEE, the district must give the
parent/adult student information about where the IEE may be obtained and the agency criteria, consistent
with evaluation criteria described in Chapter 3, applicable for IEE including:

1. The location for the evaluation;

2. The required qualifications of the examiner; and

3. The maximum allowable charges for specified evaluations based on reasonable and
prevailing rates typically paid by the district for similar evaluations, to eliminate
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unrcasonably excessive fees, including travel costs for necessary services not available 1n
the community.

Except for the critenia listed above, the district may not impose other conditions or timelines if doing so
would be inconsistent with the parent’s/adult student’s right to an IEE. Upon request, a list of qualified
examiners who can conduct an IEE will be provided.

A parent/adult student may request an opportunity to demonstrate that unique circumstances justify an
IEE that does not fall within the district’s cost criteria. If an IEE that falls outside the district’s cost
criteria 1s justified, that IEE will be publicly funded.

C. District Responsibilities Following Independent Educational Evaluation Requests

If a parent/adult student requests an IEE at public expense, the district must do one of the following
within ten school days of written request:

1. Agree, in writing, to pay for an IEE at reasonable and prevailing rates, and provide the
district’s IEE criteria and information about where an IEE may be obtained.

2. Offer WVDE mediation to try to resolve differences. This 1s only available if parents
agree to mediate.

3. Request a due process hearing to show that the district’s evaluation 1s appropnate. If the
final hearing decision 1s that the district’s evaluation 1s appropriate, the parent/adult
student may pursue an IEE, but at his or her own expense.

If a parent/adult student asks the district to pay for an IEE that has already been obtained, the district
must:

1. Pay for the IEE; or
2. Request WVDE mediation when parents agree to mediate; and/or
3. Request a due process hearing within ten school days of the receipt of the evaluation

report to show that the evaluation obtained by the parent/adult student did not meet the
criteria for a publicly funded IEE; or

4. Request a due process hearing within ten school days of billing to demonstrate that the
district’s evaluation was appropnate. The district does not have to pay for an IEE if the
hearing officer finds for the district.

D. Considerations of the Independent Educational Evaluation Results

If a parent/adult student obtains an IEE and makes that evaluation available to the district, the results must
be considered by the district, if the IEE meets the district’s criteria, in any decision made with respect to
the provision of FAPE. The results may also be presented as evidence at a hearing regarding the student.
This 1s true regardless of whether the IEE 1s at the expense of the parent/adult student or district.

The results of an IEE cannot be the sole determining factor for eligibility. The EC has the responsibility to
use existing evaluation data and other information from a variety of sources, 1in addition to the IEE, to
determine whether a student has an exceptionality or continues to have a disability under Policy 2419.

Section 8. Surrogate Parents

A surrogate parent 1s an individual assigned by the district to assume the rights and responsibilities of a
parent under the IDEA 2004. The surrogate parent may represent a student in all matters relating to the
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identification, evaluation, and educational placement of the student and the provision of FAPE to the
student.

A. Referral for a Surrogate Parent

Any person who 1s aware that a student may need a surrogate parent may make a referral for a
determination to the district’s special education director or an appropriate district administrator. The
district will appoint a surrogate 1in any of the following circumstances:

1. A parent cannot be identified.

2. A parent cannot be found after reasonable efforts to locate the parent.

3. The student 1s a ward of the state. If a state judge has appointed a surrogate to oversee the
care of a student who 1s a ward of the state, the judge-appointed surrogate may make
decisions regarding the student’s education, including special education, provided he or
she meets the criteria for a district-appointed surrogate.

4. The student 1s an unaccompanied homeless vouth as defined in Section 725 (6) of the
McKinney-Vento Homeless Assistance Act.

The district will make a good faith effort and maintain records of attempts to locate a parent. The district
cannot appoint a surrogate parent when the natural parent is available but chooses not to participate.
When a surrogate parent 1s needed for a student, the district will appoint a surrogate who meets the
conditions set forth below. The district will make reasonable efforts to assign a surrogate within thirty
days after 1t determines that the student needs a surrogate.

B. Criteria for Serving as a Surrogate Parent

A surrogate parent may represent the student in all matters relating to identification, evaluation,
placement and the provision of FAPE. The district must ensure the person selected and appointed as a
surrogate parent:

1. Has knowledge and skills that ensure effective representation of the student.

2. Has no personal or professional interest that conflicts with the interest of the student.

3. Is not an employee of the WVDE, the district, or any other agency that 1s involved in the
education or care of the student.

A person who otherwise qualifies to be a surrogate parent 1s not an employee of the district or agency
solely because he or she 1s paid to serve as a surrogate parent.

In the case of a student who 1s an unaccompaned homeless vouth, appropriate staff of emergency
shelters, transitional shelters, independent living programs and street outreach programs may be appointed
as temporary surrogates without regard to the above requirements until a surrogate can be appointed that
meets all of the requirements of this section.

Section 9. Adult Students and the Transfer of Rights

An “adult student” 1s a student who 1s at least eighteen years of age to whom special education rights have
transferred under the IDEA 2004 and West Virginia Code.

A. Discussion of the Transfer of Rights

Not later than the student’s 17th birthday, the IEP Team must discuss the transfer of special education
rights to the student. Special education rights will transfer from the parent to the adult student when the
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student turns cighicen vears of age unless a court has appointed a legal guardian to represent the
educational interests of the student. Beginning not later than the 17™ birthday, the IEP must include a
statement that the student has been informed of the rights that will transfer at age eighteen.

B. Notice of Transfer of Parental Rights at Age Eighteen

When the student’s special education rights transfer at age eighteen, the parent and student must be
notified that rights have transferred. The IEP must contain a statement that the student has been informed
of the special education rights that have transferred to him or her.

C. Written Notice and IEP Team Participation

The night to receive written notice 1s always retained by both the parent and adult student. The parent will
continue to receive copies ol any notices, including those listed in Section 1 of this chapter. While a
parent has the right to receive notices, only the adult student has the right to make decisions regarding his
or her educational program.

Section 10. Confidentiality and Access to Records

The district must collect, use, and maintain information about a student to make appropnate decisions
concerning special education and the provision of FAPE. IDEA 2004 and FERPA contain provisions to
protect the confidentiality of personally identifiable information in student special education records.
These statutes also provide for the right of the parent/adult student to review and inspect records. The full
requirements may be found in West Virgima State Board of Education Policy 4350: Collection,
Maintenance and Disclosure of Student Data. School personnel with responsibilities for educational
records must be trained in these policies.

Additional procedural safeguards include the right to file a state complaint alleging a violation of IDEA

2004, Policy 2419 or Policy 4350, the right to request mediation and the right to file a due process
complaint. These procedural safeguards may be found in Chapter 11, Dispute Resolution.
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Chapter 11
DISPUTE RESOLUTION

A variety of options are available to resolve disagreements between parents/adult students and districts
related to the implementation of state and federal special education laws and regulations regarding the
identification, evaluation or educational placement of a student or the provision of FAPE. The WVDE
admimsters a dispute resolution system including the following processes that may be used singly or in
combination:

Facilitated Individualized Education Program Team meeting
State complaint including early resolution;

Mediation; and

Due process complaint including a resolution process.

o=

Section 1. Facilitated IEP Team Meeting

A Facilitated IEP Team meeting 1s a voluntary early dispute resolution option utilizing an impartial
facilitator to guide the IEP process during the meeting and to assist members of the IEP Team to
communicate effectively. A student’s IEP 1s developed by a collaborative team whose required members
share responsibility for the process, content and results. An IEP Facilitator provides assistance to the IEP
Team before a potential conflict develops into a more serious dispute. The IEP Facilitator 1s an impartial
third party, not a member of the IEP Team, and has no stake in decisions made by the team. Facilitation 1s
the process of helping the IEP Team complete a task, solve a problem or come to agreement to the mutual
satisfaction of the participants.

A. Responsibilities of an Individual/District Requesting a Facilitated 1EP

A district and/or parent/adult student may request a Facilitated IEP by submitting a written request to the
WVDE. The WVDE has made available a form for requesting a Facilitated IEP although its use 1s not
required. The request must contain an original signature (1.¢., facsimiles and e-mails will not be accepted).
The district and/or parent/adult student must agree to use the Facilitated IEP process. A request must be
made at least two weeks prior to the scheduled IEP Team meeting,.

B. Responsibilities of the West Virginia Department of Education
The WVDE administers a system which ensures:

1. The Facilitated IEP is voluntary and agreed to by both parties;

2. The Facilitated IEP 1s not used to deny or delay a parent/adult student’s right to a hearing
on the 1ssue or to deny any other rights afforded under Part B of the Act;

3. The Facilitation 1s conducted by a qualified and impartial facilitator who 1s trained in
facilitation techniques;

4. Facilitators are assigned from the list of qualified facilitators on a rotational basis and are

available during the timeframe for the IEP Team meeting;

The Facilitated IEP 1s free to the parties;

6. The Facilitated IEP Team meetings are scheduled in a timely manner and adhere to all
required timelines.

Lh
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The IEP Facilitator must be:

1. Qualified and traimned 1n effective facilitation techmques and be venfied by the WVDE as
having met the requirements for qualified facilitators and be on the WVDE-maintained
list of qualified indrviduals, and

2. Impartial (the criteria for impartiality are listed below).

The IEP Facilitator must not:

1. Be an employvee of the WVDE or an employee of the district who 1s involved in the care
and education of the student;

2. Have a personal or professional interest that conflicts with the facilitator’s objectivity; or

Have a student enrolled in the district involved 1n the Facilitated IEP.

o

Section 2. State Complaint Procedures

The federal regulations for implementing Part B of IDEA 2004 require each state to admimster a
complaint system for investigating and resolving state complaints. A formal state complaint 1s a charge
that special education laws or regulations are not being followed by a district or public agency.

A. Responsibilities of an Individual/Organization Filing a State Complaint

An individual or orgamzation may file a state complaint under the procedures described below. The
complaint must be 1n writing and include:

1. A statement that a public agency has violated a requirement of Part B of IDEA 2004 or
its implementing regulations or West Virginia Code §18-20 and implementing
regulations Policy 2419: Regulations for the Education of Students with Exceptionalities
and/or Policy 4350: Procedures for the Collection, Maintenance and Disclosure of
Student Data;

2. The facts on which the statement 1s based;

The signature and contact information for the complainant; and

4. If alleging violations against a specific student:

a. The name and address of the residence of the student;

b. The name of the school the student 1s attending;

c. In the case of a homeless student (within the meaning of section 725(2) of
the McKinney-Vento Homeless Assistance Act (42 U.S.C. 11434 a (2),
available contact information for the student and the name of the school the
student 1s attending;

d. A description of the nature of the problem of the student, including facts
related to the problem; and

¢. A proposed resolution to the problem to the extent known and available to
the party at the time the complaint 1s filed.

o

The complaint must allege a violation that occurred not more than one year prior to the date that the
complaint 1s recerved. The party filing the complaint must forward a copy of the complaint to the district
or public agency serving the student at the same time the party files the complaint with the WVDE. The
WVDE has made available a form for filing a state complaint. Although the use of this form is not
required, the complaint must be in writing and meet the criteria in 1. — 4. as described above.
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B. Responsibilities of the West Virginia Department of Education

The WVDE has adopted written procedures for responding to or investigating complaints and widely
disseminates these procedures to parents and other interested individuals including parent traiming and
information centers, protection and advocacy agencies, independent living centers, and other approprate
enfifies in the state.

Within sixty days after the complaint 1s filed, the WVDE must:

1. Carry out an independent on-site investigation if the WVDE determines the state
complaint 1s sufficient. The WVDE will conduct an on-site investigation, if determined
necessary based upon the nature of the allegations, review of information submitted by
the parent/adult student and the district and information obtained through telephone
Interviews;

2. Give the complainant the opportunity to submit additional information, either orally or in
writing, about the allegations 1n the complaint;

3. Provide the district with the opportunity to respond to the complaint, including at a
minimum, a proposal to resolve the complaint; and an opportunity for the district and the
parent/adult student to voluntarily engage 1n mediation and/or early resolution;

4. Review all relevant information and make an independent determination as to whether
the public agency 1s violating state or federal special education laws or regulations;

5. Issue a written decision to the district and the parent/adult student that addresses each
allegation in the complaint and contains:

a. Findings of facts and conclusions;
b. The reasons for the WVDE’s final decision; and
c. Procedures for effective implementation of the WVDE’s final decisions, 1f needed,
including:
1. Technical assistance activities;
11. Negotiations; and
111. Corrective actions, including timelines, to achieve compliance. Timelines for
completion of corrective activities will only be extended, if requested by the
district within five days of the district’s receipt of the decision, based upon
exceptional circumstances.

6. Address the district’s failure to provide appropriate services, including corrective
activities to effectively address the needs of the student, and appropnate future provision
of services for all students with disabilities; and

7. Permit an extension of the sixty-day time limit only il exceptional circumstances exist
with respect to a particular complaint or if the parent and the district involved agree to
extend the time to conduct the resolution activities (e.g., mediation).

C. State Complaints and Due Process Complaints

If a written state complaint 1s received that i1s also the subject of a due process complaint, or contains
multiple 1ssues of which one or more are part of the due process complaint, the WVDE shall set aside any
part of the state complaint that is being addressed in the due process complaint until the conclusion of the
hearing. Any 1ssue that 1s not a part of the due process action will be resolved following the established
state complaint procedures and timelines. For 1ssues that are addressed in the due process hearing, the
hearing officer’s decision 1s binding on those issues and the WVDE must inform the complainant to that
cifect. Any remaining issues not addressed 1n the due process hearing decision will be investigated upon
receipt of the heanng decision by the WVDE in accordance with the established state complaint
procedures and timelines.

105



126CSR16

If an 1ssue raised 1n a state complaint filed under this section has previously been decided in a due process
hearing involving the same parties, the due process decision 1s binding on that 1ssue and the WVDE must
inform the complainant that the state complaint process cannot be used to overrule the due process
decision.

A state complaint alleging a district’s failure to implement a due process hearing decision must be
investigated and resolved by the WVDE utilizing the state complaint procedures described in Section 1.B.
of this chapter.

D. Early Resolution to State Complaints

Either the district or the parent/adult student may request early resolution to a state complaint
investigation by contacting the other party and participating in a local conference if both the district and
parent voluntarily agree to utilize the early resolution option. If early resolution is reached on any or all
allegations within fifteen days of being notified of the receipt of the state complaint, the school district
need not submut its written response to the allegations to the WVDE, and the state complaint will be
considered resolved. However, the district must provide to the WVDE the signed Verification of Early
Resolution form. Allegations not resolved will be investigated using these procedures.

Section 3. Mediation

Mediation 1s an informal, non-adversarial, confidential and voluntary process in which an impartial third
party, the mediator, provides an opportunity to the parties involved mn a dispute to resolve their
differences and create a mutually satisfactory solution. IDEA 2004 requires that each state make
mediation available to help districts and parents/adult students resolve disputes relating to any matter
under IDEA. Mediation may take place at any time regardless of the filing of a due process and/or state
complaint. Another component of the mediation system 1s an optional meeting to encourage mediation,
which 1s described in Part C of this section.

The WVDE makes mediation information available to parents/adult students through the WVDE
procedural safeguards document when a state complaint 1s filed for the first time, when a due process
complaint 1s recerved and/or upon request of a parent/adult student or district who are attempting to

resolve differences relating to the 1dentification, evaluation or educational placement or the provision of
FAPE to a student with a disability or an exceptionality.

A. Responsibilities of an Individual/District Requesting Mediation

A district and/or parent/adult student may request mediation by submitting a written request to the district
or the WVDE. The WVDE has made available a form for requesting mediation although its use 1s not
required. The request must contain an original signature (e.g., facsimiles and e-mails will not be
accepted). The district and/or parent/adult student must both agree to use the mediation process.

If the parties resolve the dispute through the mediation process, the mediator will help the parties execute
a legally binding agreement that sets forth that resolution. The agreement must:

1. State that all discussions that occurred during the mediation process will remain
confidential and not be used as evidence in any subsequent due process hearing or civil
proceedings; and

2. Be signed by both the parent/adult student and the representative of the district who has
the authority to bind the district.
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If mediation fails to produce an agreement, or if either party requests termination of the mediation
process, the mediator shall issue a statement to the parties and the WVDE that the process has been

terminated.

An agreement reached by the parties through WVDE mediation 1s enforceable in state and federal courts.

B. Responsibilities of the West Virginia Department of Education

In accordance with IDEA 2004, the WVDE administers a system of mediation, which ensures:

1.
2.

Mediation 1s voluntary and 1s agreed to by both parties;

Mediation 1s not used to deny or delay a parent/adult student’s right to a hearing on the
i1ssue, or to deny any other nghts afforded under Part B of the Act;

Mediation 1s conducted by a qualified and impartial mediator who 1s trained 1n effective
mediation techniques;

Mediators are assigned from the list of qualified mediators on a rotational basis;
Mediation 1s free to the parties;

Parties to the mediation are informed of the confidential nature of the discussions that
occur during mediation and these discussions may not be used as evidence in any
subsequent due process hearing or civil proceeding arising from that dispute;

Parties may be required to sign a confidentiality agreement prior to commencement of the
mediation;

Mediation sessions are scheduled 1in a timely manner and must be held in a location that
1s convenient to the parties 1in the dispute; and

That, if the parties resolve the dispute through the mediation process, the parties must
execute a legally binding agreement that:

a. Describes the resolution;

b. States that all discussions that occurred during the mediation process will
remain confidential and may not be used as evidence 1n any subsequent due
process hearing or civil proceeding arising from that dispute; and

c. Is signed by both the parent/adult student and a representative of the
district who has the authority to bind the agency.

Mediators must be:

2.

Qualified and trained 1n effective mediation technmiques and in the requirements of IDEA
2004 and Policy 2419 (i.e., verified by the WVDE as having met the requirements for
qualified mediators and on the WVDE-maintained list of qualified individuals); and
Impartial (the criteria for impartiality are listed below).

Mediators must not:

Be an employee of the WVDE or an employee of the district that is involved in the care
and education of the student; or

Have a personal or professional interest that conflicts with the person’s objectivity,
including, but not limited to, representing boards of education or parents against boards
of education (1.e., attorneys, advocates) and having a student enrolled in the district
involved 1n the dispute.

A person who otherwise qualifies as a mediator 1s not an employee of the WVDE or an employee of the
district solely because he or she 1s paid by the WVDE to serve as a mediator.
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C. Meeting to Encourage Mediation

For parents and schools that choose not to use the mediation process, districts may establish procedures to
offer parents/adult students an opportunity to meet at a convenient time and location with a disinterested

party who:

1. Is under contract with an approprate alternative dispute resolution entity, or a parent and
training information center, or commumty parent resource center; and

2. Who would explain the benefits of, and encourage the use of the mediation process to the
parents/adult students.

Section 4. Due Process Complaints

A due process complaint may be filed to resolve disputes on any matter related to the proposal or refusal
to initiate or change the 1dentification, evaluation, educational placement or the provision of FAPE of a
public school student. Parents/adult students can ensure their rights under IDEA are protected by filing a
due process complaint that will be presented before an impartial hearing officer. The procedures relevant
to due process complaints do not apply to students placed 1in a private school by the parent for 1ssues
regarding the provision of services under the student’s services plan; however, due process procedures do
apply to child find, evaluation and reevaluation. Additionally, a parent who has placed their child 1n a
private school where FAPE 1s an 1ssue, a umlateral placement, may file a due process complaint.
Impartial due process hearing officers contracted by the WVDE conduct all hearings. Appeals of hearing
decisions must be filed in state or federal court.

A. Filing a Due Process Complaint

A parent/adult student, the district or an attorney representing a party may file a due process complaint by
contacting the district superintendent or the WVDE. The WVDE has a form available for submitting a
due process complaint. Although the use of this form is not required, the complaint must be 1n writing
and mailed or hand delivered to the other party and the coordinator responsible for due process
complaints at the WVDE.

A due process complaint must be imtiated within two years of the date the parent/adult student or district
knew or should have known of the disputed decision or alleged action that forms the basis for the
complaint. The two-year timeline will not apply if the parent/adult student was prevented from filing a
complaint due to specific misrepresentations by the district that 1t had resolved the problem forming the
basis of the due process complaint or the district’s withholding information 1t was required to provide to
the parent/adult student.

The WVDE informs a parent/adult student of any free or low-cost legal or other relevant services
available to hum or her 1f a due process complaint 1s requested or i the parent/adult student requests such
information.

The burden of proof will be on the party secking relief in accordance with the decision 1in Shafter v.
Weast, 546 U.S. 49, 126 S. Ct. 528, 163L. Ed.2d 387 (2005).

The party, or the attorney representing the party, must provide the other party a copy of the due process
complaint, which must remain confidential. A parent/adult student may receive a copy of the district

initiated due process request by electronic mail communication if the district makes that option available.

The party filing the due process complaint must forward a copy of the duc process complaint to the
WVDE.
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B. Due Process Complaint Components
A due process complaint must be made 1in writing and must include the following:

1. The student’s name, address of the residence of the student (or available contact
information in the case of a homeless student) and the school the student 1s attending;

2. In the case of a homeless child or youth (within the meaning of the McKinney-Vento
Homeless Assistance Act), available contact information for the student, and the name of
the school the student 1s attending;

3. A specific description of the student’s problem relating to the proposed or refused
initiation or change, including the facts pertaining to the problem,;

4. A proposed resolution of the problem to the extent known and available at the time; and

The signature of the individual requesting the due process hearing.

LA

C. Responding to a Due Process Complaint

The party recerving a due process complaint must, within ten days of receiving the due process complaint
notice, send to the other party a response that specifically addresses the 1ssues raised in the due process
complaint notice except as follows:

If the party recerving the due process hearing complaint notice 1s a district that has not sent a prior written
notice under Chapter 10, Procedural Safeguards, to the parent with regard to the subject matter contained
in the parent/adult student’s due process complaint, the district must within ten days of receiving the due
process complaint, send to the parent/adult student a response that includes:

1. An explanation of why the district proposed or refused to take the action raised in the due
process complaint;

2. A description of other options the IEP Team considered and the reasons why those
options were rejected;

3. A description of each evaluation procedure, assessment, record, or report that the district
used as a basis for the proposed or refused action; and

4. A descrniption of other factors relevant to the district’s proposal or refusal.

Providing the parent/adult student with PWN does not preclude the district from asserting that the
parent/adult student’s due process complaint was insufficient, where approprate.

D. Sufficiency of Due Process Complaints

The district or the parent/adult student may not have a hearing on a due process complaint or participate
in an early resolution session unless the due process complaint is sufficient; that 1s, meets the criteria in 1.
— 5. listed in Section B., Due Process Complaint Components.

The due process complaint must be considered suflicient unless the district or the parent/adult student
receiving the due process complaint notifies the hearing officer and the other party in writing within
fifteen days of receipt of the due process complaint that the receiving party believes that the due process
complaint does not meet the requrements of 1. — 5. as listed in Section B., Due Process Hearing
Complaint Components.

The due process hearing officer must make a determunation of sufficiency, on the face of the complaint,
within five days of recerving notice that the party subject to the due process complaint believes that the
due process complaint 1s insufficient. The hearing officer must immediately notify the parties in writing
of the determination.
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A party may amend a due process complaint only 1f:

1. The other party consents 1n writing to the change and i1s given the opportunity to resolve
the due process issues through the resolution process described below; or

2. The hearing officer grants permission to amend the due process complaint no later than
five days before the due process hearing begins.

If a party files an amended due process complaint, the timelines begin again for the resolution meeting
and the resolution period as described in Section E., Resolution Process.

E. Resolution Process

Within fifteen days of receiving a due process complaint from the parent as the party and prior to
initiating a due process hearing, the district must convene a meeting with the parent/adult student to
discuss his or her due process complaint and the facts that form the basis for the complaint, so that the
district has the opportunity to resolve the dispute.

The “resolution team” includes the parent/adult student, a representative of the district who has decision-
making authority and relevant members of the IEP Team as determuned by the school district and the
parent/adult student who have specific knowledge of the facts 1dentified 1n the complaint. The district’s
attorney will not attend the resolution session unless an attorney will accompany the parent/adult student.

The resolution meeting need not be held 1if:

1. Both parties agree in writing to waive the meeting; or
2. Both parties agree to participate in mediation.

Except where 1. or 2. above apply, failure of the parent/adult student to participate in the resolution
meeting will delay the timelines for the resolution process and due process hearing until the meeting 1s
held. If the district fails to hold the resolution meeting within fifteen days of receiving notice of a
parent’s/adult student’s due process complaint or fails to participate in the resolution meeting, the
parent/adult student may seek the intervention of a hearing officer to begin the due process hearing
timelines. In cases where the district is unable to obtain the participation of the parent/adult student 1n the
resolution meeting after reasonable efforts have been made and documented as specified in Chapter 10,
Section 5, Parent Participation, the district may at the end of the thirty day resolution period request that a
hearing officer dismiss the parent’s/adult student’s due process complaint.

If the district has not resolved the due process complaint to the satisfaction of the parent/adult student
within thirty days of the receipt of the due process complaint, the due process hearing may occur and the
timeline for i1ssuing a decision begins at the expiration of the thirty-day resolution process-period.

Adjustments to the thirty-day resolution period may be made when:

1. Both parties agree in writing to waive the resolution meeting;

2. After either the mediation or resolution meeting starts, but before the end of the thirty-
day period, the parties agree in writing that no agreement is possible; or

3. If both parties agree 1in writing to continue the mediation at the end of the thirty-day
resolution period, but later, the parent or district withdraws from the mediation process.

The day after any of the above three events occurs, the forty-five day timeline for the due process hearing
begins.
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If a resolution 1s reached regarding the 1ssues raised in the due process complaint, the district
representative and parent/adult student will sign a legally binding document that 1s enforceable 1n state
and federal court. If the parties sign a written agreement that adjusts the thirty-day resolution period by
one of the three methods described above, either party may void this agreement within 3 business days of
signing the agreement.

F. Responsibilities of the West Virginia Department of Education

IDEA 2004 requres that each state administer a due process complaint system as a means to resolving
disputes between districts and parents/adult students. The WVDE has the following responsibilities with
regard to the implementation of the WVDE due process complaint system:

1.

2.

.

Provide assistance in alternative means for submitting due process complaints 1n
instances where parents are unable to submit written requests;

Develop a model form to assist parents/adult students in filing a due process complaint;
Maintain a list of attorneys trained to serve as hearing officers. The listing shall include a
statement of the qualifications of each person and shall be provided to each district and to
any party who requests the information 1n writing;

Inform the parties of the availability of mediation when a due process complaint 1s
initiated or the parties request the information;

Provide information regarding any free or low-cost legal, and other relevant services 1n
the area, to the parent/adult student if the parent/adult student requests the information or
when the parent/adult student or district files a due process complaint;

Ensure that all required timelines for due process complaint resolution process and due
process hearings are met; and

Transmit findings and decisions from due process hearings, after deleting any personally
identifiable information, to the West Virgima Advisory Council for the Education of
Exceptional Children and make those findings and decisions available to the public.

G. Qualifications of Due Process Hearing Officers

WYVDE will ensure that due process hearing officers, at a minimum, have the following qualifications:

1.
2.
3.

7.

A law degree;

Admission to the West Virginia State Bar;

The knowledge of, and the ability to understand IDEA 2004 and federal regulations and
Policy 2419 pertaimng to the Act, and legal interpretations regarding special education
law, regulations and state policy by federal and state courts;

The knowledge and ability to conduct hearings 1n accordance with approprate, standard
legal practice;

The knowledge and ability to render and write decisions in accordance with appropnate,
standard legal practice;

Competencies in due process, special education law, effective writing and speaking,
decision-making and related arcas, as evidenced through application, interview, and
competency-based training; and

Impartiality (see specific criteria listed below).

Due process hearing officers must not be:

1.

A person who 1s an employee of the WVDE or the district that 1s involved in the
¢ducation or care of the student; or

111



2.

3.

126CSR16

A person having a personal or professional interest that conflicts with the person’s
objectivity in the hearing; or

A lawyer who represents boards of education or parents in actions against boards of
education.

An otherwise qualified due process hearing officer:

1.

Shall be ineligible to begin hearing officer traiming or to serve as a hearing officer during
the pendency of any action in which he or she represents boards of education or parents
in actions against boards of education and for one vear following the conclusion of this
representation; and

Is not an employee of the WVDE solely because he or she 1s paid by the Department to
serve as a hearing officer.

H. Selection of Due Process Hearing Officers

Upon receipt of a written request for a due process complaint, the WVDE shall select a hearing officer by:

1.
2.

Using a rotational selection process from the list of qualified heaning officers;

Making an initial determination whether the hearing officer has a personal or professional
interest which would conflict with objectivity 1n the hearing;

Selecting a new hearing officer if conflict 1s determined or the hearing officer is
unavailable to conduct the hearing within timelines; and

Allowing either party to submit a challenge for cause to remove a hearing officer. This
challenge must be submitted in writing to the hearing officer.

I. Due Process Hearing Rights

The party requesting a due process hearing may not raise 1ssues at the due process hearing that were not
raised in the due process complaint unless the other party agrees otherwise.

Any party to a hearing or an appeal has the right to:

L.

Be accompanied and advised by counsel and by individuals with special knowledge or
training with respect to students with exceptionalities; State law determines whether
parties have the right to be represented by nonattorneys at due process hearings.

Present evidence and confront, cross-examine, and compel the attendance of witnesses
and compel the production of relevant documents;

Prohibit the introduction of any evidence at the hearing that has not been disclosed to that
party at least five business days before the hearing;

Obtain written, or at the option of the parent/adult student, electronic, verbatim record of
the hearing; and

Obtain written, or at the option of the parent/adult student, electronic findings of fact and
decisions.

In addition, the following apply to disclosure of information:

1.

At least five business days prior to conducting a hearing, each party must disclose to all
other parties all evaluations completed by that date and recommendations based on the
offering party’s evaluations that the party intends to use at the hearing.

A hearing officer may bar any party that fails to comply with the above from introducing
the relevant evaluation or recommendations at the hearing without the consent of the
other party.
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Parents/adult students involved in hearings must be given the rnight to:

[—

Have the student who 1s the subject of the hearing present;

Open the hearing to the public;

3. Have the record of the hearing and the findings of fact and decisions provided at no cost
to the parent/adult student;

4. Be provided with interpreters for the deaf or interpreters fluent in the primary language of

the home as needed at public expense at all stages of the due process procedures;

Have the hearing conducted at a time and place that 1s reasonably convenient; and

6. File a due process complaint on an 1ssue separate from a due process complaint already

filed.

N

Lh

J. Student’s Status During Proceedings

During the pendency of any administrative or judicial proceeding regarding a due process complaint
(except as provided for under Section L., 5.), unless the state or local agency and the parent/adult student
agree otherwise, the student involved in the complaint must remain 1n his or her current educational
placement. If the complaint involves an application for imtial admission to public school, the student,
with the consent of the parent, must be placed in the public school until the completion of all the
proceedings.

If a complaint involves mitial services for a child transitioning form Part C to Part B and the child is no
longer cligible for Part C services because he/she turned three, the district 1s not required to provide the
Part C services that the child had been receiving. If the child 1s found eligible for special education and
related services under Part B and the parent consents to the 1mtial provision of services, the district must
provide those services that are not in dispute between the parent and the district.

If the decision of a hearing officer 1n a due process hearing agrees with the parent/adult student that a
change of placement 1s appropnate, that placement must be treated as an agreement between the district
and the parent/adult student.

K. Timelines and Convenience of Hearings and Reviews

Not later than forty-five days after the expiration of the resolution process thirty-day period or the
adjusted time periods described 1n Section 3, E., the hearing officer will 1ssue a final decision, mailing a

copy of the decision to each of the parties.

A heanng officer may grant specific extensions of time beyond the above timeline at the request of either

party.

Each hearing and each review involving oral arguments must be conducted at a time and place that 1s
reasonably convenient to the parent/student involved.

L. Expedited Due Process Complaint

An expedited due process hearing is used only for disciplinary issues (refer to Chapter 7) and may be
requested with the WVDE, under the following circumstances:
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The parent/adult student with a disability disagrees with a decision regarding a
manifestation determination or with any decision regarding placement for disciplinary
reasons, or

The district believes that maintaining the current placement of the student 1s substantially
likely to result in injury to the student or others.

In an expedited hearing, the due process procedures previously described in this chapter will be used with
the following exceptions:

1.

A resolution session meeting must occur within seven days of the date of the receipt of
the due process complaint by the WVDE unless mutually waived by both parties 1n
writing.

The hearing may proceed unless the matter has been resolved to the satisfaction of both
partics within fifteen days or receipt of the due process complaint.

Time periods for disclosure of evidence and evaluations and recommendations based on
those evaluations shall not be less than five business days prior to the hearing.

The hearing shall occur within twenty school days of the date the hearing is requested
and shall result 1n a determination within ten school days after the hearing with no
extensions permitted.

The student remains in the IAES pending the decision of the hearing officer or until the
expiration of the time period provided (no more than forty-five days), whichever comes
first, unless the parent/adult student and school personnel agree otherwise.

In making a determination in a disciplinary appeal, the due process hearing officer may:

[—

Return the student to the placement from which the student was removed; or

Order a change in placement of a student with a disability to an appropriate IAES setting
for not more than forty-five days if the hearing officer determines that maintaining the
current placement of the student 1s substantially likely to result 1n injury to the student or
others.

If the district believes the student would be dangerous if returned to the ornginal placement, another
hearing may be filed and the hearing officer may determine either of the above.

M. Due Process Hearing Process

The impartial hearing officer shall:

1.
2.
3.

Preside at the hearing;

Conduct the proceedings in a fair and impartial manner; and

Take steps to assure that the hearing will be conducted and completed 1n an efficient
manner.

Hearing officers shall have the power to 1ssue subpoenas requining testimony and/or the production of
books, papers, and physical or other evidence. Any person served with a subpoena pursuant to this
section may object and ask the hearing officer in writing to quash or modify the subpoena as illegally or
improvidently 1ssued. The hearing officer shall immediately issue a decision on that validity of the
subpoena. Any person served with a subpoena pursuant to this section shall have the right to petition the
United States District Court for the county in which the hearing 1s to be held for an order to quash any
subpoena 1ssued pursuant to this section. A hearing officer may petition said court for an order of
enforcement of a subpoena issued by the hearing officer. Nothing in this section shall prohibit the hearing
officer from refusing to 1ssue subpoenas which are requested for purposes of harassment, abuse of
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process, delay or which are obviously directed to persons who have no direct evidence in the matter to be
heard.

In matters regarding a procedural violation, a hearing officer may find that a student did not receive FAPE
only if the procedural inadequacies:

1. Impeded the student’s right to FAPE;

2. Signmificantly impeded a parent’s/adult student’s opportunity to participate 1n the decision-
making process; or

3. Caused a deprivation of educational benefit.

A heanng officer may order a district to comply with procedural requirements regardless of whether a
district’s failure resulted 1in a demal of FAPE. A hearing officer’s determination of whether the student
received FAPE must be made on substantive grounds.

A decision made in a heaning 1s final unless a party to the hearing appeals the decision through civil
action.

N. Civil Action

Any party aggrieved by the findings and decisions made in the hearing has the right to bring a civil action
with respect to the due process hearing complaint notice 1n any state court of competent jurisdiction or 1n
a district court of the United States without regard to the amount in controversy within 90 days of the
1ssuance of the hearing officer’s written decision.

In any action brought under the above, the court shall:

1. Receive the records of the adminmistrative proceedings;

2. Hear additional evidence at the request of a party; and

3. Grant the relief that the court determines to be appropriate based upon the preponderance
of the evidence.

Nothing in this part restricts or limits the nghts, procedures, and remedies available under the
Constitution, the Americans with Disabilities Act of 1990, Title V of the Rehabilitation Act of 1973, or
other federal laws protecting the rights of students with disabilities, except that before the filing of a civil
action under these laws secking relief that 1s also available under section 615 of the Act. The procedures
under 300.507 and 300.514 must be exhausted to the same extent as required had the action been brought
under section 615 of the Act.

O. Attorneys’ Fees

Parents are informed through the procedural safeguards notice that reasonable attorneys’ fees may be
awarded to parents of students with disabilities to cover attorneys’ fees when the parent of a student with
a disability 1s the prevailing party, subject to certain constraints, and that such attorneys’ fees may be
agreed to by the parties or awarded by a court. IDEA, Part B funds may not be used to pay attorneys’

fees.

The court, in 1ts discretion, may award reasonable attorneys’ fees as part of the costs to the prevailing
party who 1s the:

1. Parent of a chuld with a disability;
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WYVDE or disirict against the attorney of a parent/adult student who files a complaint that
is frivolous, unreasonable or without foundation, or against the attorney of a parent/adult
student who continued to litigate after the litigation clearly became {rivolous,
unreasonable or without foundation; or

WVDE or district against the attorney of a parent/adult student, or against the
parent/adult student, 1f the parent’s/adult student’s due process complaint or subsequent
cause ol action was presented for any improper purpose, such as to harass, to cause
unnecessary delay or to needlessly increase the cost of litigation.

A court awards reasonable attorneys’ fees based on rates prevailing in the community 1n which the action
or proceeding arose for the kind and quality of services furnished. No bonus or multiplier may be used 1n
calculating the fees awarded. Attorneys’ fees may not be awarded and related costs may not be
reimbursed 1n any action or proceeding for services performed subsequent to the time of a written offer of
settlement to a parent if:

1.

-

The offer 1s made within the time prescribed by Rule 68 of the Federal Rules of Civil
Procedure or, in the case of a due process complaint, at any time more than ten days
before the proceeding begins;

The offer 1s not accepted within ten days; and

The court or administrative hearing officer finds that the relief finally obtained by the
parents 1s not more favorable to the parents than the offer of settlement.

Attorneys’ fees may not be awarded relating to any meeting of the IEP Team, including resolution
meetings, unless the meeting 1s convened as a result of a due process decision or judicial action.

The court may award attorneys’ fees and related costs to a parent/adult student who 1s the prevailing party
and who was substantially justified in rejecting the settlement offer.

The court may reduce the amount of the attorneys’ fees 1f the court finds the:

1.

2.

Parent/adult student, or the parent’s/adult student’s attorney, during the course of the
action or proceeding, unreasonably protracted the final resolution of the controversy;
Amount of the attorneys’ fees otherwise authorized to be awarded unreasonably exceeds
the hourly rate prevailing in the commumty for similar services by attorneys of
reasonably comparable skill, reputation and experience;

Time spent and legal services furnished were excessive considering the nature of the
action or proceeding; or

Aftorney representing the parent/adult student did not provide to the district the
appropriate information in the due process complaint notice.

The above provisions 1-4 do not apply if the court finds that the WVDE or district unreasonably
protracted the final resolution of the action or proceeding or there was a wviolation of procedural

safeguards.
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GLOSSARY

Moving through a prescribed course of study at a faster or earlier rate. Acceleration
includes, but is not limited to: compacted classes/schedules, testing out, advanced
placement (1f college credit 1s earned), fast-paced curriculum and high school credit
for college classes.

An accommodation 1s an effort to alter the representation, presentation, or the
student’s engagement with the curriculum to enhance access and progress.
Accommodations are changes 1n assessment or curriculum that do not alter the
validity, reliability, or security of the test or curriculum. An accommodation does not
alter what the student 1s expected to know. Accommodations do not change the
content and are not considered interventions.

General physical education, which has been modified or adapted, so that a student
with disability can participate in the general physical education program.
Modifications may include, but are not limited to, instructional adaptations and/or
modified or specialized equipment.

Those skills necessary to function adequately within a person's present environment.
These skill areas are: communication, self-care, home living, social skills, community
use, self-direction, health and safety, functional academics, leisure and work.

The educational program that addresses the intellectual, physical, social/emotional
and transition needs of learners for special education across all programs and areas of
study 1n grades nmine — twelve.

The educational program that addresses the intellectual, physical, social/emotional
and occupational needs of persons sixteen years old and older who presently are not
enrolled in a public school.

Interferes with the student's educational performance to the extent that the student 1s
unable to achieve in the general education program within the range of functioning of
the student's chronological age peers without exceptionalities.

The term applies to peers of similar chronological ages or settings in which peers of
similar chronological ages without exceptionalities are served.

Measurable statements developed from the present levels of educational performance
that project what a student with an exceptionality can reasonably be expected to
accomplish within a twelve month period. For students with exceptionalities, annual
goals must relate to helping students be involved 1n and progress in the general
curriculum. For students with disabilities, annual goals will also address other
educational needs that arise due to the student's disability and help them participate 1n
extracurricular and nonacademic activities.

Any item, piece of equipment or product system, whether acquired commercially off
the shelf, modified, or customized, that 1s used to increase, maintain, or improve the
functional capabilitics of students with disabilities. The term does not include a
medical device that 1s surgically implanted, or the replacement of such a device.

Any service that directly assists a student with a disability 1n the selection,
acquisition, or use of an assistive technology device. The term includes:
1. The evaluation of the needs of a student with a disability, including a
functional evaluation of the student in the student's customary environment;
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2. Purchasing, leasing, or otherwise providing for the acquisition of assistive
technology devices by students with disabailities;

3. Seclecting, designming, fitting, customizing, adapting, applying, maintaining,
repairing, or replacing of assistive technology devices;

4. Coordinating and using other therapies, interventions or services with
assistive technology devices, such as those associated with existing
e¢ducation and rehabailitation plans and programs;

5. Tramning or techmical assistance for a student with a disability or, if
appropriate, that student's family; and

6. Training or technical assistance for professionals, (including individuals
providing education or rchabilitation services) employers, or other
individuals who provide services to, employ, or are otherwise substantially
involved in the major life functions of the student with a disability.

Services provided by a qualified audiologist include:

1. Identification of students with hearing loss;

2. Determination of the range, nature, and degree of hearing loss, including
referral for medical or other professional attention for the habilitation of
hearing;

3. Provision of habilitative activities, such as language habilitation, auditory
training, speech reading (lip-reading), hearing evaluation, and speech
conservation;

4. Creation and administration of programs for prevention of hearing loss;

5. Counseling and guidance of pupils, parents, and teachers regarding hearing
loss; and

6. An appropriate aid, and evaluating the effectiveness of amplification.

Written, purposeful and individualized plan based upon a student's functional
behavioral assessment. The BIP describes the positive behavioral interventions,
strategies and supports required to implement the student's IEP goals and objectives
in the areas of social, emotional and/or behavioral development. The BIP may
include, but 1s not himited to:

Environmental modifications that reduce the likelihood of the problem behavior;
1. Gudance, structured opportumities and/or instruction in the use of new
skills as a replacement for problem behaviors;
2. Consequences to promote positive change and diminish problem behavior;
3. A crisis management plan (if approprate); and
4. Procedures for momnitoring, evaluating and reassessing the plan as
necessary.

Measurable, intermediate steps between a student's present levels of academic
achievement and functional performance and the annual goals. Objectives are based
on a logical breakdown of the major components of the annual goals.

Means Monday through Friday, except for Federal and State holidays, (unless
holidays are specifically included in the designation of business day).

Organmized educational programs that are directly related to the preparation of
individuals for employment.

The maximum number of students for whom a special education teacher has primary
responsibility 1n performing the admimstrative functions of the IEP process
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including ;
1. Setting up meetings;
2.  Ensuring appropnate forms are completed;
3. Ensuring timelines are met; and
4. Notitving participants of the times and dates of meetings.

The maximum number of students for whom a special education teacher has
responsibility for direct instruction per instructional period.

The provision of staff to address the behavioral, academic, medical, health, safety or
other needs of a student to enable them to make progress toward the goals of their
IEP and be educated 1n the least restrictive environment.

A style of interaction in which two or more professionals work together toward a
common goal.

Includes the ability to comprehend and express information through symbolic
behaviors (e.g., facial expression, body movement, touch, gesture). Specific examples
include the ability to comprehend and/or receive a request, an emotion, a greeting,
a comment, a protest, or rejection. Higher level skills of communication (e.g.,
writing a letter) would also relate to functional academaics.

Community environment(s) in which the student will be expected to use/apply the
skills or behaviors that are being learned.

Refers to the appropriate use of communmity resources. This includes traveling in the
community, shopping for groceries and other items, purchasing or obtaining services
from community businesses (e.g., gas stations, repair shops, doctor's offices),
attending places of worship, using public transportation, and using public facilities
(c.g., schools, parks, libraries, recreational centers, streets, sidewalks, theaters).
Related skills include appropriate behavior in the community, indicating choices and
needs, social interaction, and the application of functional academics.

The protection of all personally 1dentifiable data, information and records collected or
maintained by any agency or institution under the general supervision of the West
Virginia Board of Education.

1. The “parent” has been fully informed of information relevant to the activity for
which consent 1s sought, 1n his or her native language, or other mode of
communication;

2.  The “parent” understands and agrees in writing to the carrying out of the
activity for which her or his consent 1s sought, and the consent describes that
activity and lists the records (if any) which will be released and to whom;

3. The “parent” understands that the granting of consent is voluntary on the part of
the parent and may be revoked at any time; and

4. If a “parent” revokes consent, that revocation 1s not retroactive (i.e. it does not
negate an action that has occurred after the consent was given and before the
consent was revoked).

An interaction in which a party provides assistance and expertise to assist another
party. A special education teacher in WV who 1s not certified or highly qualified in
the core academic arca being taught serves in a consultative role as he or she
contributes to teaching and learming 1n that core content area. Examples of these
responsibilities are provided 1n Policy 5202.
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A range of settings 1n which cligible students with exceptionalities receive special
education and related services.

A drug or other substance identified under schedules I, II, III, IV, or V 1n Section
202(c) of the Controlled Substances Act (21 U.S.C. 812 (¢)).

English language arts/reading, mathematics, science, foreign language, civics and
government, economics, arts, history and geography.

When two or more educators co-plan, co-instruct, and co-assess a group of students
with diverse needs in the same general education classroom. (Murawski, 2005). A
special education teacher in WV who 18 co-teaching in a core academic area within
the co-teaching model must be highly qualified in the core content arca being taught.

Services provided by qualified social workers, psychologists, guidance counselors, or
other qualified personnel.

The cognitive, physical, communication, and/or social/emotional abilities needed for
the student to maintain current levels of performance.

A weapon, device, instrument, material or substance, animate or inanimate, that is
used for, or 1s readily capable of causing death or serious bodily injury, except that
such a term does NOT include a pocket knife with a blade of less than two and one-
half inches in length (18 U.S.C. Section 930(g)(2)).

Day means calendar day unless otherwise indicated as school day or business day.

Business day means Monday through Friday, except for Federal and State holidays
(unless holidays are specifically included in the designation of business day.) School
day means any day, including a partial day that students are 1n attendance at school
for instructional purposes. School day has the same meaming for all students in
school, including students with and without exceptionalities.

Physical destruction or removal of personal identifiers from information so that the
information i1s no longer personally identifiable.

Instruction, therapy or interventions provided one-on-one or in groups to an eligible
student with an exceptionality 1n school, home or community settings.

Any instance in which a child 1s removed from his/her educational placement for
disciplinary purposes, including in-school suspension, out-of school suspension,
expulsion, removal by school personnel to an interim alternative educational setting
for drug or weapon offenses or serious bodily injury, and removal by hearing officer
for likely injury to self or others.

Has the same meaning as county school or local education agency. In West Virgina
there are fifty-seven local school districts which include the fifty-five county districts,
the West Virgima Schools for the Deaf and Blind and the schools operated by the
WYVDE, Office of Institutional Education Programs.

The use, possession, sale, or solicitation of drugs as i1dentified in 21 U.S.C. Section
812(c). These offenses do not include use, possession, sale or solicitation of alcohol
or tobacco.
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The implementation of a formal plan for identifying a disability as early as possible in
a child's life.

The educational program that addresses the intellectual, physical, and
social/emotional needs of learners, across all programs and arcas of study in grades
Pre-K —five.

A student whose family income meets the federal guidelines for reduced or free
school lunch.

Those records which are directly related to a student and are collected, maintained or
disclosed by an educational agency or institution or by a party acting for the agency
or institution.

A paraprofessional meeting the requirements of Policy 5202: Licensure of
Professional/Paraprofessional Personnel, who provides related services using sign
language/communication systems and spoken languages in public school settings for
purposes of providing access to the general curriculum, classroom dynamics,
extracurricular activities and social interactions for students who are deaf and hard of
hearing.

A student's functioning (or performance) relative to age/grade performance 1n
programs of study, basic communication skills, social interaction and emotional
development within the school and/or community environments.

Means a regional public multi-service agency:

1. Authonzed by State law to develop, manage and provide services or
programs to local educational agencies;

2. Recogmized as an administrative agency for purposes of the provision of
special education and related services provided within public elementary
and secondary schools of the State; and

3. Includes any other public institution or agency having administrative
control and direction over a public elementary or secondary school.

Those 1individuals who, in accordance with the defimitions, ehgibility critena,
procedures and safeguards contained 1n this document, have been 1dentified as having
one of the following exceptionalities:

1. Autism, emotional/behavioral disorder, blindness and low wvision,
speech/language 1mpairment, deafblindness, deal and hard of hearing,
gifted, exceptional gifted (grades nine - twelve) intellectual disability,
orthopedic 1mpairment, other health impairment, developmental delay,
specific learming disability, traumatic brain injury; and

2. Need special education.

Those individuals who, 1n accordance with the defimitions, eligibility critena,
procedures and safeguards contained 1n this document, have been 1dentified as having
one of the following disabilities:

1. Autism, emotional/behavioral disorder, blindness and low wvision,
speech/language 1mpairment, deafblindness, deal and hard of hearing,
intellectual disability, orthopedic impairment, other health impairment,
developmental delay, specific learming disability, traumatic brain injury;
and

2. Need special education.
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Means:

1. Machinery, utilities, and built-in equipment and any necessary enclosures or
structures to house the machinery, utilities, or equipment; and

2. All other items necessary for the functioning of a particular facility as a
facility for the provision of educational services, including items such as
instructional equipment and necessary furmiture; printed, published and
audio-visual 1nstructional matenals; telecommunications, sensory, and other
technological aids and devices; and books, periodicals, documents, and
other related materials.

Procedures used in accordance with the protection in evaluation requirements of
IDEA 2004 to determine whether a student 1s exceptional and the nature and extent of
the special education and related services that the student needs. The term means
procedures used selectively with an individual student, and do not include basic tests
adminmistered to or procedures used with all students 1n a school, grade, or class.

Those functions which enable a person to plan, sequence and self-monitor multi-step
actrvities and engage 1n orgamzed, purposeful behavior.

An action taken by the district removing a child from his/her regular school for
disciplinary purposes for the remainder of the school year or longer, 1in accordance
with district policy. Includes removals resulting from violations of the Gun Free
Schools Act that are modified to less than 365 days.

Special education and related services that are provided to a student with adisability
bevond the normal school year of the district, in accordance with the student's IEP,
and at no cost to the parents of the student; and that meet the standards of the state
educational agency.

Any weapon which will expel a projectile by action of an explosion.

An on-going classroom based assessment of student progress within an instructional
program, which provides feedback to the student and information for the teacher to
use 1n making necessary instructional adjustments, such as reteaching, alternative
approaches or more opportunities for practice.
Special education and related services which:
1. Are provided at public expense, under public supervision and direction, and
without charge to the parent;
2. Meet the standards of the state education agency, including the
requirements of these regulations;
3. Include preschool, elementary school or secondary school education 1n the
State, and
4. Are provided in conformity with an Individualized Education Program.

A sequential, multi-step, team evaluation process that helps to determine the purpose
and the effect of the problem behavior(s) so that IEP goals and objectives can be
identified, and interventions and modifications can be developed and implemented,
specifically through a student's Behavioral Intervention Plan. A FBA requires that
both school personnel and the parents evaluate the behaviors of concern within the
broader perspective of the student's home and school environments.

A FV A 1s conducted by a teacher of the visually impaired (TVI). For children with
visual impairments, 1t determines what they can see, how they use their vision
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(including sustainability of use), and under what conditions they can see. Its focus 1s
on accessing the wide range of educational matenals available across all
environments. A comprehensive FVA 1s needed to identify adverse impact and
determine the specially designed instruction necessary. After the 1mtial
comprehensive FVA, updates are recommended annually or if there 1s a change in
vision, environments or educational matenials; 1t 1s a rolling assessment. It 1s typically
not done with chil