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(Please include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment Period; Proposed
Rule, and if needed, Emergency and Modified Rule )

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM:(4gency Name, Address & Phone No JWest Virginia Infrastructure and Jobs Development Couneil

Attention: Executive Director
1009 Bullitt Street
ChartestonWest-Virginta 25364

Phone: 304-414-8501

LEGISLATIVE RULE TITLE: |nfrastructure and Jobs Development Council

1. Authorizing statute(s) citation W_\a_Code sections 31-15A-4 -5 and -10

2. a.  Date filed in State Register with Notice of Hearing or Public Comment Period:

May 8, 2013

b.  What other notice, including advertising, did you give of the hearing?
Not Applicable.

c.  Date of Public Hearing(s) or Public Comment Period ended:

June 18, 2013

d.  Attachlist of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached X No comments received




e.  Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

July 8, 2013

f  Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

James W Fllars Fxecutive Director

West Virginia Infrastructure and Jobs Development Council
1009 Bullitt Street

Tharteston, West virginia 25301

Phone: 304-414-6501
Fax;-304-414.0866

E-mail: jellars@wvwda.org

g. IF DIFFERENT FROM ITEM ‘P, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this

rule: (Please type)

Not applicable

3. If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a.  Give the date upon which you filed in the State Register a notice of the time and place
of a hearing for the taking of evidence and a general description of the issues to be
decided.




Date of hearing or comment period:

Not applicable,

On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?

Not applicable.

Attach findings and determinations and reasons:

Attached Not applicable.




Brief Summary of Proposal

The West Virginia Infrastructure and Jobs Development Council proposes to amend
167CSR1 to utilize the most current U.S. Census Bureau information for assessing whether
grants should be made available to certain project sponsors seeking financial assistance. The
existing rule utilizes the 2000 U.S. Census Bureau census tract information. The proposed
amendment reflects the now available U.S. Census Bureau/American Community Survey
information regarding median household income. Prior to the 2010 Census, information relating
to median household income was provided by the U.S. Census Bureau every ten years. This
median household income information is now made part of the American Community Survey,
which is updated more frequently. By amending the rule, the West Virginia Infrastructure and
Jobs Development Council could rely on more accurate, up-to-date information in making
determinations as to grant recipients. The American Community Survey information is now
utilized by the United States Department of Agriculture/Rural Utilities Service and other federal
agencies for determining project eligibility. The West Virginia Infrastructure and Jobs
Development Council guidelines should be consistent with other funding entities. Along with
this change, an amendment is proposed which would permit the West Virginia Infrastructure and
Jobs Development Council to update the average customer usage statistics annually, instead of
relying on the 4,000 gallon per month standard. This change would allow the West Virginia
Infrastructure and Jobs Development Council to adapt to changing customer usage.

The proposed amendment would also delete Appendix A to the rule.
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APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

infrastructure and Jobs Development Council

Rule Title:
Type of Rule: [X] Legistative [ Jinterpretive [ ] Procedural
Agency: Infrastructure and Jobs Development Council
Address: - 1009 Bullitt St
Charleston, West Virginia
253M
Phone Number: 304-414-6500 Email: jellars@wywda.org
W
Fiscal Note Summary

Summarize in a clear and concise manner what impact this measure
will have on costs and revenues of state government.

The proposed amendments to the rule will have no impact on the costs or revenues of state govemment.

'Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including Jong-range effect.

FISCAL YEAR
Effect of Proposal Cuorrent Next Fiscal Year
Increase/Decrease Increase/Decreasc (Upon Full Implementation)
(use “) (use “-*)
1. Estimated Total Cost 0.00 0.00 0.00
Personal Services 0.00| 0.00 0.00
Current Expenses 0.00| 0.00 0.00
Repairs & Alterations o.oo[ 0.00 0.00
Assets 0.00| 0.00 0.00
Other 0.00' 0.00 0.00
Y Estimated Total o.ool 0.00 0.00
LYECNucs

Infrastructure Bnd Jobs Development Councit
Rule Title:




Infrastructure and Jobs Development Council

Rule Title:

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

The proposed amendments to the rule will have no impact on the costs or revenues of state government.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

The proposed changes to the rule will not have a fiscal impact on costs or revenues of state government
because it merely updates the sources of information which may be relied upon in making assessments
as to receipients of grant funding through the Infrastructure and Jobs Development Council.

Date;: May 8, 2013

Signature of Agency Head or Authorized Representative
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TITLE 167 et R R g
LEGISLATIVE RULFE SR S S
WEST VIRGINIA INFRASTRUCTURE & _ -
JOBS DEVELOPMENT COUNCIL 2813 UL -9 PH 312
SERIES 1 ey
INFRASTRUCTURE AND JOBS DEVELOPMENT COUNCIL ™ - -7 ~Zc=oz

§167-1-1. General.

1.1. Scope and Purpose. -- This legislative rule establishes guidelines to be used by the Council in
evaluating any request by a project sponsor for funding assistance for the planning, design, acquisition, or
construction of water and waste water projects and the funding of all or any part of the projects through
the Infrastructure Fund. )

1.2. Authority. -- W. Va. Code §§31-15A-4,31-15A-5 and 31-15A-10.
1.3. Filing Date. -- 20 May-4-2004,
1.4. Effective Date. -- 20 May4:2004,

§167-1-2. Definitions.

2.1. "Act" means the Infrastructure and Jobs Development Act, W. Va, Code §§31-15A-1 et seq.

2.2. "Cost" means, as applied to any project to be financed in whole or in part with infrastructure
revenues or funds otherwise provided pursuant to the Act, the cost of planning, acquisition, improvement
and construction of the project; the cost of preliminary design and analysis, surveys, borings; the cost of
environmental, financial, market and engineering feasibility studies, assessments, applications, approvals,
submissions or clearances; the cost of preparation of plans and specifications and other engineering
services; the cost of acquisition of all land, rights-of-way, property rights, easements, franchise rights and
any other interests required for the acquisition, repair, improvement or construction of the project; the
cost of demolishing or removing any buildings or structures on acquired land, including the cost of
acquiring any lands to which buildings or structures may be moved; the cost of excavation, grading,
shaping or treatment of earth, demolishing or removing any buildings or structures; the cost of
constructing any buildings or other improvements; the cost of all pumps, tanks, vehicles, apparatus and
other machinery, furnishings and equipment; loan or origination fees and all finance charges and interest
incurred prior to and during the construction and for no more than six months after completion of
construction; the cost of legal services and expenses; the cost of all plans, specifications, surveys and
estimates of cost; all working capital and other expenses necessary or incident to determining the
feasibility or practicability of acquiring, repairing, improving or constructing any project; the cost of
placing any project in operation; and all other costs and expenses of any kind or nature incurred or to be
incurred by the project sponsor developing the project that are reasonable and necessary for carrying out
all works and undertakings necessary or incident to the accomplishment of any project: Provided, That
costs shall not include any amounts related to the ongoing operations of the owner or operator,
depreciation thereof or any other cost which the Council or the Water Development Authority has not
determined to be consistent with the purposes and objectives of the Act.

23. "Council" means the West Virginia Infrastructure and Jobs Development Council created
pursuant to Section 3 of the Act.

2.4, "Crisis Situation” means a recent incident such as an act of God (drought, freeze, flood, storm or
landslide), or an act of man (chemical spill or vandalism), resulting in an outage or a significant decline in
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167CSR1

quality or quantity of potable water or the treatment of waste water which poses a serious and immediate
threat or endangerment to health for which local funds are not available to resolve: Provided, That a crisis
situation caused by an act of man shall not include occurrences resulting from the lack of maintenance;
negligence; normal replacement of operating parts, pumps, or systems; or upgrades to achieve compliance
with existing or new regulatory standards.

2.5. “Division of Environmental Protection" means the Division of Environmental Protection
established under W. Va. Code §§22-1 et seq. or any successor to all or any substantial part of its powers
and duties.

2.6. "Division of Health” means the Division of Health created in W. Va. Code §§16-1 et seq. or any
successor to all or any substantial part of its powers and duties.

2.7. "Economic Development Authority” means the Economic Development Authority established
under W. Va. Code §§31-15 et seq. or any successor to all or any substantial part of its powers and duties.

2.8. "Governmental agency" means any county; municipality; watershed improvement district;
assessment district; soil conservation district; sanitary district; public service district; drainage district;
regional governmental authority and any other state governmental agency, entity, political subdivision or
public corporation or agency authorized to acquire, construct or operate water or waste water facilities or
infrastructure projects.

2.9. "Housing Development Fund" means the West Virginia Housing Development Fund established
under W. Va. Code §§31-18 et seq. or any successor to all or any substantial part of its powers and dutics.

2.10. "Infrastructure Fund" means the West Virginia Infrastructure Fund established in accordance
with Section nine of the Act.

2.11. “Infrastructure project” means a project in the State which the Council determines is likely to
foster and enhance public health, economic growth and development in the area of the State in which the
project is developed, for commercial, industrial, community improvement or preservation or other proper
purposes. Infrastructure projects include but are not limited to tourism and recreational housing, land, air
or water transportation facilities and bridges, industrial or commercial projects and facilities, mail order,
warehouses, wholesale and retail sales facilities and other real and personal properties, including facilities
owned or leased by this state or any other project sponsor, and includes, without limitation (1) the process
of acquiring, holding, operating, planning, financing, demolition, construction, improving, expanding,
renovation, leasing or otherwise disposing of the project or any part of the project or interest in the
project, and (2) preparing land for construction and making, installing or constructing improvements on
the land, including water or waste water facilities or any part of the facilities, steam, gas, telephone and
telecommunications and electric lines and installations, roads, bridges, railroad spurs, buildings, docking
and shipping facilities, curbs, gutters, sidewalks, and drainage and flood control facilities, whether on or
off the site.

2.12. "Infrastructure revenue” means all amounts appropriated by the Legislature; all amounts
deposited into the Infrastructure Fund; any amounts received, directly or indirectly, from any source for
the use of all or any part of any project completed pursuant to this Act; and any other amounts received by
the State Treasurer, the Council or the Water Development Authority for the purposes of the Act.

2.13. "Need of the project sponsors” means there is a public need for a project. The Council shall

construe a population increase evidenced by the last two decennial censuses in a county in which a project
is proposed, as a factor supporting the conclusion that a need exists for projects in that county.
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167CSR1

2.14. "Project” means any waste water facility or water facility project, or any combination thereof,
constructed or operated or to be constructed or operated by a project sponsor.

2.15. "Project sponsor" means any person or governmental agency, or any combination thereof,
including, but not limited to, any public utility, which intends to plan, acquire, construct, improve or
otherwise develop a project or infrastructure project.

2.16. "Public Service Commission" means the Public Service Commission of West Virginia created
and established under W. Va. Code §24-1-3 or any successor to all or any substantial part of its powers
and duties.

2.17. "Person" means any individual, corporation, partnership, association, limited liability company
or any other form of business organization.

2.18. "Public utility" means any person or persons, or association of persons, however associated,
whether incorporated or not, including, without limitation, any governmental agency, operating a waste
water facility or water facility as a public service, which is regulated by the Public Service Commission as
a public utility or which is required to file its tariff with the Public Service Commission.

2.19. "State Development Office” means the West Virginia Development Office established under
W. Va. Code §§5B-2 et seq. or any successor to all or any substantial part of its powers and duties.

2.20. "State infrastructure agency" means the Division of Health, Division of Environmental
Protection, Housing Development Fund, Public Service Commission, State Development Office, Water
Development Authority, Economic Development Authority and any other state agency, division, body,
authority, commission, instrumentality or entity which now receives or in the future may receive
applications for the funding of, and provides funding or technical assistance for, the planning, acquisition,
construction or improvement of a project.

2.21. "Waste water facility” means all public facilities, land and equipment used for or in connection
with treating, neutralizing, disposing of, stabilizing, cooling, segregating or holding waste water,
including, without limitation, facilities for the treatment and disposal of sewage, industrial wastes or other
wastes, waste water, and the residue thereof; facilities for the temporary or permanent impoundment of
waste water, both surface and underground; and sanitary sewers or other collection systems, whether on
the surface or underground, designed to transport waste water together with the equipment and
furnishings and their appurtenances and systems, whether on the surface or underground including force
mains and pumping facilities.

2.22. "Water Development Authority” means the West Virginia Water Development Authority
established under W. Va. Code §§22C-1 et seq. or any successor to all or any substantial part of its
powers and duties.

2.23. "Water facility" means all public facilities, land and equipment used for or in connection with
the collection and/or storage of water, both surface and underground, transportation of water, storage of
water, treatment of water and distribution of water for the purpose of providing potable, sanitary water
suitable for human consumption and use.

§167-1-3. Projects.

3.1. Project Review. Prior to applying for or receiving any loan, loan guarantee, grant or other
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funding assistance for a project from any State infrastructure agency, a project sponsor must submit a
preliminary application on the Council's form and must receive the Council's recommendation.

3.1.1. If a project sponsor belicves that a project is outside the review of the Council, then the
project sponsor shall complete only the appropriate sections of the preliminary application form and shall
request an exemption from review.

32. Exemption from Review. The Council shall exempt the following from the preliminary
application review process.

3.2.1. Any project which either had received acceptable bids for the project or had all funding in
place on July 1, 1994;

3.22. Any funding from a State infrastructure agency where the recipient of the funding is
designated by state or federal law or regulation;

3.2.3. Any funding from any agency determined by the Council not to be a State infrastructure
agency;

3.24. Any funding from the governor's civil contingent fund with regard to projects or
infrastructure projects;

3.2.5. Any activity funded by a State infrastructure agency determined by the Council to be
outside the scope of the definition of project;

3.2.6. Any action taken by the Economic Development Authority pursuant to the authority
established in W. Va. Code §§31-15 et seq; and

3.2.7. The North Fork Hughes River project described in Section 8(d) of the Act.

3.3. Preliminary Application Filing. A project sponsor may file a preliminary application with the
Council, at the offices of the Water Development Authority, at any time: Provided, that the preliminary
application shall not be formally accepted until such preliminary application is presented to the Council at
the next regularly scheduled Council meeting, at which time the thirty-day review period begins. The
Water Development Authority may, but is not required to, circulate the preliminary application to Council
members or Council committees in advance of the meeting.

3.4, Preliminary Application Review. Within thirty days of the Council's formal acceptance of a
complete preliminary application from a project sponsor, the Council shall either recommend that the
project sponsor seek funding or that the project sponsor not seek funding for the project or request
additional information if necessary to make a determination.

3.5. Approval. If the Council determines that the project is consistent with the Act, it shall make a
written recommendation for the project financing stating: (i) the loan, loan guarantee or grant, or any
combination thereof, for which the project sponsor should apply; (ii) the amount or amounts of the loan,
loan guarantees or grant; (iii) the source or sources of the funding and (iv) which State infrastructure
agency or agencies should consider funding the project, including funding from the Infrastructure Fund.

3.6. Funding of Project. The Council may provide that if the recommended funding sources have not

or cannot dedicate money for the project, the project sponsor shall submit a supplement to its preliminary
application to the Council for consideration of alternate funding from another funding source or the
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Infrastructure Fund.

3.7. Denial. If the Council determines that the project is not eligible for funding assistance from any
State infrastructure. agency, or that the project is not otherwise an appropriate or prudent investment of
State funds, it shall recommend that the project sponsor not seek funding from any State infrastructure
agency.

3.8. Recommendations. The Council shall provide a copy of its recommendation, together with a
copy of the preliminary application, if not previously provided, to all State infrastructure agencies which
are listed in the recommendation as recommended funding sources.

§167-1-4. Review Guidelines.
4.1. Determination of Eligible Projects. When evaluating any request for funding assistance to plan,

acquire, construct, improve or otherwise develop a project, the Council and other State infrastructure
agencies shall consider the following:

4.1.1. The public health benefits;
4.1.2. The economic development benefits;

4.1.3. The degree to which the project will correct deficiencies involving compliance of water
systems or sewage treatment facilities with State or federal laws, rules, regulations or standards;

4.1.4. The degree to which the project encourages effective and efficient consolidation of water
or sewage treatment systems consistent with the comprehensive plan developed pursuant to Section six of
the Act;

4.1.5. The cost effectiveness of the project as compared with alternatives which achieve
substantially the same public health or economic development benefits, including the consideration of
system operation and maintenance requirements and providing maximum feasible fire protection;

4.1.6. The availability of alternative sources of funding which could finance all or a part of the
project, and the need for the assistance of the Council to finance the project or attract other sources of
funding;

4.1.7. The applicant's ability to operate and maintain the system if the project is approved;

4.1.8. The degree to which the project achieves other State or regional planning goals;

4.1.9. The estimated date upon which the project could commence if funding were available and
the estimated completion date of the project;

4.1.10. Any other considerations the Council considers necessary or appropriate to accomplish
the purpose and intent of the Act.

4.2. Waste Water Guidelines. When evaluating a request for funding a project which will include the
construction, improvement, or development of a waste water facility or system, the Council and other

State infrastructure agencies shall consider the following:

4.2.1. The improvement of public health by addressing direct human impact due to system
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malfunctions or inadequately treated sewage; the severity of individual or public water supply
contamination; the degree of impact on public bathing areas; and the severity of safety hazards from
deteriorated facilities;

422. The enhancement of economic development by encouraging directly or indirectly
development activity and job creation or retention;

42.3. The facilitation of enforcement compliance by reducing the existence of overload
conditions, damage to fish and aquatic life, loss of boating and recreation opportunity, impact on
industrial water supply uses, and impact on crop irrigation and degradation of streams used for stock
watering;

4.2.4. The adequacy, efficiency and social impact; the extent that reorganization or consolidation
of facilities will be accomplished; whether the population will be directly affected; the ongoing ability of
the applicant to operate and maintain the project facilities and system; an increase in the reliability of
service; and efficiency of the proposed solution when compared with other alternatives; and

4.2.5. The enhancement of the State goal of providing waste water treatment in developing or
developable but currently unserved areas.

4.3. Water Guidelines. When evaluating a request for funding of a project which will include the
construction, improvement, or development of a water facility or system, the Council and other State
infrastructure agencies shall consider the following:

43.1. The effect on public health; the elimination of an ongeing public health hazard; the
elimination of a periodic or potential public health hazard; and the preventive maintenance related to
health hazards;

4.3.2. The enhancement of economic development activity and job creation or retention resulting
directly or indirectly from the project; the opportunity to use other State programs; and the degree of local
distress in the area where the project is located;

43.3. The effect on compliance and improvement in water system design, treatment, service,
operation and compliance;

43.4. The ongoing ability of the applicant to operate and maintain the project facility and
system;

4.3.5. The beneficial environmental and social impacts; beneficial environmental impact only,
and beneficial social impact only;

4.3.6. The adequacy and efficiency of the water facility or system; the increase in availability of
water, water conservation or improvement in aesthetic water quality; the increase in the reliability of
service; and the efficiency of the proposed solution when compared with other alternatives; and

4.3.7. The enhancement of the State goal of providing potable water in developing but currently
unserved areas.

§167-1-5. Infrastructure Fund Administration.

5.1. Administration of Infrastructure Fund. The Water Development Authority shall administer
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amounts in the Infrastructure Fund.

5.2. Sources of Money for Fund. The Infrastructure Fund shall consist of infrastructure revenues;
any appropriations, grants, gifts, contributions, loan proceeds or other revenues received by the
Infrastructure Fund from any source, public or private; amounts received as payments on any loans made
by the Water Development Authority from the Infrastructure Fund to pay for the cost of a project or
infrastructure project; insurance proceeds payable to the Water Development Authority or the
Infrastructure Fund in connection with any infrastructure project or project; all income earned on moneys
held in the Infrastructure Fund; all funds deposited in accordance with the Act; and all proceeds derived
from the sale of bonds issued pursuant to W. Va. Code §§31-15B-1 et seq.

5.3. Use of Moneys in the Fund. Upon the written recommendation of the Council, and subject to
the restrictions set forth in the Act, including but not limited to the restrictions set forth, the Water
Development Authority shall use money in the Infrastructure Fund to make loans, loan guarantees or
grants, or any combination thereof, and to provide financial, technical or other assistance as necessary to
finance all or part of the costs of infrastructure projects or projects to be undertaken by a project sponsor.

5.4. Council Determination. Prior to the Water Development Authority's making any loan, loan
guarantee, grant or other assistance, the Council shall determine that the loan, loan guarantee, grant or
other assistance and the manner in which it will be provided are necessary or appropriate to accomplish
the purposes and intent of the Act.

5.5.,Eligible Grant Recipients. The Council shall not authorize the Water Development Authority to
make grants for any project to any project sponsor (i) which is not a governmental agency or a not-for-
profit corporation, or (ii) where the project, if funded, will provide subsidized services to certain users in
the service area of the project.

5.6. Grant Requirements. The Water Development Authority may make a grant to a project sponsor
for a project if the Council in its sole discretion determines and finds that (1) the level of rates for the
users would otherwise be an unreasonable burden given the users' likely ability to pay; or (2) the absence
of a sufficient number of users prevents funding of the project except through grants. Prior to awarding
any infrastructure grant money to a project sponsor, the Council shall determine that no other funding is
available for the proposed grant portion of the project.

5.7. Grant Criteria. In determining whether a grant should be offered, and, if so, what proportion of
the financial assistance offered should constitute a grant and what portion should constitute a loan or other
loan assistance, the Council shall consider the ultimate effect that financing a project's costs will have on
the rates that users will be required to pay.

5.7.1. In performing this assessment, the Council shall review the mandatory minimum end user
utility rate that must be met by the project sponsor before grant assistance may be awarded. This
mandatory minimum end user utility rate shall be based upon a uniform statewide percentage of the
median household income as determined and published by the United States Department of Commerce,
Census Burcau—ef—the—Census, American Community Survey (5 year), or other successor survey,
performed or sponsored by the United States Census Bureau, for the geographic area which the project
will serve and upon an average customer usage of-4600-gaHons-per-menthadopted by the Council on an
annual basis. The uniform percentage rate shall be .6% of the median household income. The Council
shall base its determination on the median household income for the Bureau-ef Census Bureau established
minor civil division (MCD)_or other Census track established by the United States Census Burcau most
closely related to the geographic boundaries of the project sponsor as established by law. Fheniroreivi
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| forth-inAppendix-A-of-thisrale—If the project sponsor provides service to two or more MCD's but does

not serve an entire county or if a municipal project sponsor serves outside its corporate boundaries, then
the Council shall compute the minimum end user utility rate 4 i i
Appendix—Abased on an average of the information available. When determining median household
income of a geographic area of the project to be served, the Council shall also consider any surveys of the
income of the households that will be served by the project.

5.7.2. The Council may further consider factors including, but not limited to, the financial
condition of the applicant, including revenues, expenses, debt structure, reserve balances, available
collateral and financial condition of the project sponsor, and the inability of the project sponsor to secure
grant funding from other sources.

5.8. Limit on Grant Amount. Any moneys disbursed from the Infrastructure Fund in the form of
grants shall not exceed twenty percent of the total funds available for the funding of projects. The
Council may limit individual grant awards to whatever amount it considers desirable to advance the intent
and purposes of the Act: Provided, That no project sponsor shall receive infrastructure grant money in an
amount in excess of fifty percent of the total cost of the project.

5.9. Terms of Grant. Where a project sponsor has received infrastructure grant money to fund a
project, and the project is thereafter sold then to the extent that proceeds are available, the project sponsor
shall reimburse the infrastructure fund the amount of the infrastructure grant. In the alternative, the
council may allow repayment of the grant by converting the grant into a loan from the infrastructure fund.
The proceeds from the repayment of any grant or grant which has been converted to a loan shall retain
their character as proceeds available for grants. The amount of repayment may be reduced by the
applicable share of accumulated depreciation of the project or the applicable share of accumulated
accelerated depreciation of the project as determined by the Council. The infrastructure council shall
review any agreement between the project sponsor and the person or entity purchasing the project to
determine whether the agreement was structured so that no proceeds would become available for the
repayment of the grant funds. If the infrastructure council finds that the transaction was structured by the
parties to intentionally preclude the availability of proceeds for the repayment of the infrastructure grant
funds, then the council may require the project sponsor to repay the full amount of any infrastructure
grant. The Council shall prepare a report listing those projects which received infrastructure grant money
and are sold. The report shall include a description of the terms by which the infrastructure grant will be
repaid. The report shall be provided on or before the tenth day of January each year to the Joint
Committee on Government and Finance.

5.10. Loans. The Council shall authorize the Water Development Authority to make loans or loan
assistance from the Infrastructure Fund on a case-by-case basis based on the need of the project sponsor
and upon terms and conditions as recommended by the Council. No loan or loan assistance will be
authorized where the project, if funded, will provide subsidized services to certain users in the service
area of the project.

5.11. Limit on Loan Amount. The Council may limit loans to project sponsors to whatever amount it
considers desirable to advance the intent and purposes of the Act.

5.12. Limit on Loan Interest Rate. The interest rate on any loan to governmental, quasi-
governmental, or not-for-profit project sponsors for projects made pursuant to the Act shall not exceed
three percent per annum. Loans made to for profit entities shall bear interest at the current market rates
which shall be the equivalent of the prime rate published in the Wall Street Journal, or similar publication,
on the date of the loan commitment.
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5.13. Financial Assistance from the Fund. Each loan, loan guarantee, grant or other assistance made
or provided by the Water Development Authority shall be evidenced by a loan, loan guarantee, grant or
assistance agreement between the Water Development Authority and the project sponsor to which the
loan, loan guarantee, grant or assistance shall be made or provided; the agreement shall include, without
limitation and to the extent applicable, the following provisions:

5.13.1. The estimated cost of the infrastructure project or project, the amount of the loan, loan
guarantee or grant or the nature of the assistance, and in the case of a loan or loan guarantee, the terms of
repayment and the security therefore, if any;

5.13.2. The specific purposes for which the loan or grant proceeds shall be expended or the
benefits to accrue from the loan guarantee or other assistance, and the conditions and procedure for
disbursing loan or grant proceeds;

5.13.3. The duties and obligations imposed upon the project sponsor regarding the acquisition,
construction, improvement or operation of the project or infrastructure project;

5.13.4. The agreement of the project sponsor to comply with all applicable federal and state laws,
and all rules and regulations issued or imposed by the Council or other state, federal or local bodies
regarding the acquisition, construction, improvement or operation of the infrastructure project or project
and granting the Water Development Authority the right to appoint a receiver for the project if the project
sponsor should default on any terms of the agreement;

5.13.5. Each project sponsor who receives assistance from the Infrastructure Fund for a project
must certify to the Council that it will construct any building required for public use with a roof sloped
sufficiently to allow for the proper drainage of water; and

5.13.6. Funding assistance made from the proceeds of any general obligation bonds and revenue
bonds issued after the fifteenth day of March, one thousand nine hundred ninety-cight, after transfers
required to make the State match for the water and wastewater revolving loan programs pursuant to W,
Va. Code §§22C-2-1 ect. seq. and 16-13C-1 et. seq., shall be provided by the Council on a pro rata basis
divided equally among the congressional districts of the State in accordance with the Act. Infrastructure
projects shall not be subject to pro rata distribution.

5.14. Advance Funding Assistance. If the Council determines that the engineering studies and
requirements for the pre-application process would impose an undue hardship on a project sponsor, the
Council may provide funding assistance to the project sponsor to defray the expenses of the process from
moneys available in the Infrastructure Fund: Provided, That such funding assistance is limited to an
amount equal to five thousand dollars or fifty percent of the total pre-application cost, whichever amount
is greater. If the project is ultimately approved for a loan by the Council, the amount of the funding
assistance shall be included in the total amount of the loan to be repaid by the project sponsor. If the
project is not ultimately approved by the Council, the amount of the funding assistance shall be
considered a grant by the Council, and the total amount of the assistance shall be forgiven. In no event
may the amount of advance funding assistance provided to all project sponsors exceed, in the aggregate,
one hundred thousand dollars annually, as determined on a State fiscal year basis.

5.15. Crisis Situation Funding Assistance.  The Water Development Authority, upon
recommendation of the Council or designated committees of Council, shall make funding available to
provide assistance to restore or safeguard water or waste water treatment service following a crisis
situation which is an immediate threat or endangerment to the public health, provided, that the project
sponsor must notify the Council as soon as reasonably possible following the incident and make
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application for funding in writing within 30 days of the incident.

5.16. Other Assistance. The Authority, at the discretion of the Council, may provide other forms and
methods of assistance in addition to loans and grants, including, but not limited to, bond and loan
guarantees and the purchase of insurance for the bonds.

| Aldersontown 23,043 13826 3152
] Alum Creek CDR 40.714 24428 2036
| Amherstdale-Rebinette COR 28542 17407 1428
| Anawaltiown 13333 8000 667

| Anmoocre-lown 25,000 150-00 12,50
| Ansted-town 25.028 15047 1254
| Athens-town 27.260 16356 4383
| Aubura-town 19,063 +14.38 953

| Bancroft-town 28833 173.00 442
I Barboursville-vilage 35430 210.83 3757
| Barrackvilie-town 31.587 180.52 1579
| Bath-{Berkeloy-SprngsHtown 24,934 146.60 1247
] Bayardtown 25:156 15094 1258
| BeaverGDR 25836 15502 1292
| Backley-city 28122 168.723 14.06
[ Beech-Bottom-vilage 33.393 200-36 1670
| Belingtontown 22154 43292 1108
| Belletown 34,118 20471 1706
| Belmontcity 27.375 16425 1369
| Benwood-city 20478 12287 1024
[ Bethany-town 36375 21825 1818
| Bethiehem vilage 43802 26281 2190
| Beverly-town 21,875 131425 10.64
| Biacksvilla-town 34250 18750 1563
| Blennerhassett CDR 51,250 30750 2563
| Bluefield-city 27,672 18603 13.84
| Boaz GBP 39,250 23550 1963
| Bolivartown 42375 25425 2119
| Bradley CDR 28.844 17305 1442
| Bradshaw-town 42,083 72.50 604

| Bramwelttown 24970 13187 1080
| Brandonville-town 28425 16875 1406
| Bridgeportcity 49390 20585 24.66
| Brookhaven-GDR 32,206 19324 1610
| Bruceton Millstown 25626 15375 1284
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Appendix A

Median Household Income and Average Customer Bill

Municipalities

2000 Census Avg Yearly Bill Avg Monthly I

Municipality Median HH Income Based on 0.6% Based on 0.6%
Buffalo town 26-481 158-80 1324
Gamden-on-Gadley-town 15417 8250 il &3
GCameron-city 251118 15074 12.56
Carpendaletown 35404 24242 1770
Cassville-GBR 25:799 15478 42.90
CedarGrove-town 23250 13650 Ha3
Ghattaroy CBR 31563 18638 1578
Cheattake-CBR 48,584 28158 2430
Chesapeake-town 28.526 1186 1476
Claytewn A2 8827 736
CoalFork-6BR 26250 45750 =B
Cowentown 21250 127.50 1083
Crab-Orchard CDR 28832 17650 1497
Cross-LanesCBR 45334 24200 22.67
GullodenGBR 38,135 23484 1857
Davis-tewn 25224 15433 12.6%
Bavy-town 16:250 9750 813
Belbartontown 21,875 13425 1084
Despard-CBR 18,740 1844 887
Burbin-town 23482 14077 73
EastBanktown 35341 24206 6%
Eleanortown 35284 24470 1784
Elk-Gardentown 24378 14625 1248
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Appendix A
Median Household Income and Average Customer Bill
Municipalities
2000 Census Avg Yearly Bill Avg Monthly |
Municipality Median HH Income Based on 0.6% Based on 0.6%
GrantFown-tewn 24122 14833 1236
Hars-CBR 24783 13022 4085
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Appendix A
Median Household Income and Average Customer Bill
Municipalities

2000 Census Avg Yearly Bill Avg Moenthly 1

Municipality Median HH Income Based on 0.6% Based on 0.6%
Huttorsville-town 22324 13383 HA6
laegertown 14,886 8032 F44
jnwood CBR 41,033 246-20 20-52
Jane Lew-town 23,574 14143 7
Jeffersontown 15384 8830 8148
Kenovaeity 23:342 140.05 87
Kermittown 31580 188.00 15745
Keysercity 23718 14231 1185
Leontown 2H428 12867 10-H
Lestertown 24375 14625 1248
tostGreektown 26-563 15638 13.28
LubeckCDR 426814 25568 23+
Lumberport-town 33,750 202.59 16-88
Mabsecott-town 28,021 16843 1404
Machrthur-GBR 20,607 17764 14-80
Mallory CBR 24,458 14676 12.23
Man-town 4079 24107 20.09
Mason-town 24624 H773 234
Masentowntown 22450 136-50 38
Matewantown 13,528 8+ 676
Matoaka-town 17158 102:85 &858
McMechen-city 27478 16304 13.58
Mineralwells CBR 42,083 25250 204
Morengah-town 26-750 154.50 12.88
Montealm-CBR 20,435 12264 1022
Montgomery-city 20606 12364 10-30

{C2556225.1}



167CSR1
Appendix A
Median Household Income and Average Customer Bill
Municipalities

2000 Census Avg Yearly Bill Avg Monthly 1

Municipality Median HH Income Based on 0.6% Based on 0.6%
Montrose-town 3354 20143 1578
Moorefield-town 24448 14507 1208
Morgartown-city 20.648 12388 10.32
Mount Gay-Shamrock-CBR 18.875 +H3-85 848
Mount Hopecity 18376 11025 919
Mullens city 2HF42 18645 13-87
New-Gumberand-city 28,518 7 1426
New-Haventown 274608 18205 1350
Newburg-town 24:983 34438 3203
NewelGBR 31343 18806 15.67
Nitro-city 32,389 19433 1639
North-Hillstown 83,658 50485 4483
Northford-town 46;544 9826 827
Nutter Fort-town 30,183 18088 1508
QakHilkcity 24792 14875 1249
Qakvale-town 22,500 13500 25
Oceanatown 19273 115.84 864
Paden-Gity-city 32840 18764 1647
Parkersburg-city 26,880 18104 1350
Rarsons—sity 26:424 158-54 1324
Paw-Rawiown 25625 16345 1284
Paxtown 2+845 13125 10-84
PeaRidge CDR 41,739 250-43 2087
Rennsboro-ciby 24420 34472 1206
Retersburg-city 24,864 44920 1243
Peterstowrr-town 23,636 13822 1452
Phitppreity 21528 12047 1076
Riedmontiown 24160 12744 40-60
Rinch-GBPR 48.516 27810 23.26
Rine-Grove-town 25768 154.84 3288
Rinaville-town 34608 18605 1550
Riney-View-GBPR 26324 15704 1318
Pleasant-Valley-city 33686 20242 1684
Rocatewn 42273 253-64 2114
Roweliton-CBR 23224 13034 1461
Pratttown 3+600 22560 1875
Prnceton-city 21736 13042 1087
Prosperity GDR 31632 186-79 15.82
Fullmantown 18.824 1883 884
Quinwoodtown 24705 13623 10-85
Rainele-town 10,494 11685 875
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Appendix A
Median Household Income and Average Customer Bill
Municipalities

2000 Census Avg Yearly Bill Avg Monthly 1
Municipality Median HH Income Based on 0.6% Based on 0.6%

| Ravenswood-city 30.308 18185 1545
| Red-Jacket CDR 21.364 32818 1068
[ Reedsvilletown 32273 10364 1614
| Ready-town 17.000 40200 850

| RhodelHown 47143 102.86 857

I Richwood-city 21620 120.72 1087
I Ridgeley-town 26015 15610 FLW:T]
I Ripley-city 25,86+ 15547 1293
| Rivesvile—town 25700 154.20 12.85
| Romney-city 2226% 13357 EERL]
! Roncevere ity 24,400 14640 12.20
I Rowdesburg-town 28125 16875 1406
| Ruper-town 20,250 12150 1043
| Salemcity 16,577 99.46 820

| SandFork town 30170 18407 1569
| Shady-Sprng CDP 26,464 17678 473
| Shepherdstown-town 40,750 244-50 20.38
I ShinAston-city 26786 16072 13.39
| Sissonville GBR 36,725 22035 1836
| Sistersville-city 26,799 16070 13.40
| Smitherssity 20417 122.50 ETC TN
| Smithfield-town 18,500 44400 925

| Sephiatown 26,008 15605 13.00
| Seuth-Charleston-city 37,905 227.43 48.95
| Spencercity 18773 11864 .89

| St Albans-city 37130 22278 1857
| Stanaford CBR 30640 183.84 1532
| StarCity-town 26771 16063 13.39
| Stonewood-city 28000 168.00 14.00
| St-Marys-city 30,755 18453 1538
| Summersville-town 20783 17870 14.39
| Suttontown 25134 150.80 1257
| Switzer GDP 21806 13084 1060
| Sylvestertown 35825 21375 17.8%
I Teaysaley GDP 53,053 39832 2653
| Ferra-Altatown 25383 15233 1260
! Fhomascity 22443 13466 22
| Thurmond-town 23,750 14250 11-88
| Fomade CDR 50,000 36600 25-00
I Friadelphiatown 26.160 157.04 1308
| Tunneltortown 18:125 10875 9.08

| Union-town 21707 13078 1690
] Valley Grove-village 27,843 166.88 13.64
I Vienna city 39220 235.32 1967
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Appendix A
Median Household Income and Average Customer Bill
Municipalities

2000 Census Avg Yearly Bill Avg Monthly 1

Municipality Median HH Income Based on 0.6% Based on 0.6%
Wardensville-town 28,864 173148 1443
Washington-GBR 54483 326.90 2724
Wayne-town 20242 12145 1012
Weiron-city 35242 2427 1761
Welch ity 10785 He8H 800
Wellsburg-sity 2268 16378 13-65
West Hamlintown 18250 11550 863
West Liberdy town 28363 140638 4420
WestlLogantown 23,500 14409 175
West Mifordtown 32,250 183.50 1643
WestUnion-town 18360 109-.80 815
VWeston-city 26,680 16034 13.35
Westovercity 28,659 17406 1433
Wheeling-city 27388 16433 1360
Whitehall-town 42.813 25688 2+41
Whitesville-town 48,250 11550 863
Wiley Ford CDR 32047 49240 36-64
Winfisld-town 51023 30614 2551
Womelsdorf{Coalton}town 28,462 17077 1423
Worthington-town 28760 172.50 14-38
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Appendix A
Median Household Income and Average Customer Bill
Municipalities
2000 Census Avg Yearly Bill Avg Monthly 1
Median HH Income Based on 0.6% Based on 0.6%
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Crak Hill, City of
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Williamstown Public Works
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Anderson & Associates, Inc.
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Burgess & Niple
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Greenhome & O’Mara, Inc.
Hatch Mott MecDonald
O’Brien & Gere Engineers, Inc,
Potesta & Associates
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Temadon Corporation
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Paul Calamita, AQUALAW

WEST VIRGINIA MUNICIPAL WATER QUALITY ASSOCIATION

515 W. Main St.
P.O. Box 1310
Bridgeport, West Virginia 26330
304-842-8231

June 18, 2013

By Electronic and First Class Mail

Jim Ellars

Executive Director

WV Infrastructure & Jobs Development Council
1009 Bullitt Street

Charleston, WV 25301

Re: Comments on Proposed Revisions to Legislative Rules 167, Series 1
Dear Executive Director Ellars:

I am writing on behalf of the WV Municipal Water Quality Association (MWQA)
to transmit two comments on the referenced rulemaking proposal.

The MWQA represents public water, sewer, and stormwater utilities statewide.
Almost all of our members participate in ITDC funding programs.

We request the following two changes to the proposed rule:

First, we support the proposal to use the five-year American Community Survey (or
successor) results to establish mid-point (between the 10-year censuses) median
household income figures for West Virginia communities. However, there should
be a qualifier on this approach to allow each community, at its election, to propose
the use of either the one or three-year ACS figures. This option is necessary to
address rapidly changing and atypical economic circumstances, such as the
depression of 2008-11, Under the proposal to use the five year ACS survey
numbers, we would have used 2005 values when considering 2009 and 2010 MHIs.
The reality is that 2009 and 2010 MHI’s had dropped in most communities from
2005 levels closer to 2000 levels. USA Today reported that the depression of 2008-
2010 resulted in a 10 year loss in Median Household Income gains. See:
http://usatoday30.usatoday.com/news/nation/story/2011-09-13/census-household-
income/50383882/1. Thus, there should be a provision which allows a community
to propose the use of a shorter-term evaluation such as either the one or three year
ACS survey results. For many smaller communities, the loss of a key employer or
two can have a significant adverse and immediate effect on MHI that would be
masked by using a prior five-year value.




Mr. Jim Ellars
June 18, 2013
Page 2

Second, we strongly object to using annually updated customer usage statistics instead of the
4,000 gallon per month default value. Monthly water usage values can change year-to-year
depending on fluctuations in weather and a number of other factors. We should not make
decisions about financial need based upon roller coaster usage values. Like MHI values, a
longer term average approach (say over five years) would be more appropriate.

That said, we do not believe it is either necessary or warranted to depart from the use of the 4000
gallon default value. While not perfect for all systems, we think the default is reasonable for
most systems and provides a level playing field. The default approach also avoids the
administrative burden of having to annually calculate and update values for a wide range of
systems. We think the IJDC should retain the 4,000 gallon default. Moreover, the IJDC should
allow an option for a locality to provide system-specific information where it believes system
average usage is higher than the default. Finally, we think it is critical that the IYDC note in the
regulation that it is only using the 4,000 gallon default for its internal funding decisions and that
it is not necessarily a suitable value for use for other purposes. We are concerned that the value
not be misused in other arcas such as federal NPDES enforcement (where a value of 4,500 or
more, for example, may be more appropriate).

Thank you for considering these requested changes to the proposed rule. Please let me know if
you have any questions or if the MWQA may provide you with further information.

Sincerely,

T 4

/4\. David C. Sago
MWQA President

C: MWQA Members




Response to Comments Received
Title 167, Series 1
Infrastructure and Jobs Development Council

The West Virginia Infrastructure and Jobs Development Council (“1JDC”) responds to
the comments received as follows:

COMMENTS RECEIVED FROM THE WEST VIRGINIA MUNICIPAL WATER
QUALITY ASSOCIATION

Comment 1: In addition to the proposed revision to authorize usage of the five-year American
Community Survey (*ACS™) to establish median household incomes (“MHI”) in calculating
mandatory minimum end-user utility rates for communities applying for IJDC grant assistance, a
qualifier should be added to allow each such community to propose use of a shorter-term MHI
evaluation, such as the one-year or three-year ACS.

Response: The five-year ACS is in the process of becoming the standard among the other public
water and sewer funding agencies for making determinations of local MHI, such as the United
States Department of Agriculture’s Rural Utility Service, the Bureau of Public Health’s Drinking
Water Treatment Revolving Fund and the Department of Environmental Protection’s Clean
Water State Revolving Fund. Using the same information for all funding agencies and
communities will ensure consistency, uniformity and accuracy in making grant assistance
determinations. Further, using only one version of the ACS will simplify application processes
for communities applying for funding from more than one source, which is a common practice.

Comment 2: The IIDC should retain the 4,000 gallon-per-month value for its average customer
usage in calculating mandatory minimum end-user utility rates for communities applying for
IJDC grant assistance, rather than allowing such average customer usage to be adopted by the
1JDC on an annual basis. Further, an option should be added to allow communities applying for
IIDC grant assistance to provide system-specific information where it believes system average
usage is higher than the 4,000 gallon-per-month amount. And, revision should be made to note
that the 4,000 gallon-per-month value is only being used for JDC internal funding decisions and
that it is not necessarily a suitable value for use in other purposes, such as federal NPDES
enforcement.

Response: The IJDC needs discretion to adjust average customer statistics as usage and
technology change to better reflect true usage in West Virginia communities. Further, allowing
the UDC to have this discretion does not prevent the 4,000 gallon-per-month value from still
being adopted and applied by the IJDC. For purposes of consistency and uniformity in grant-
assistance determinations, the communities requesting funding should not be permitted to set
what the average customer usage is to be on a case-by-case basis. Finally, Sections 5.7 and 5.7.1
are clear that the average customer usage value used therein is for making grant determinations,
thus further clarification is not necessary as to the use of such a value. The IIDC has no
authority over federal NPDES enforcement, and this legislative rule has no applicability to such
legal actions.
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