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ADMINISTRATIVE LAW DIVISION
Form #2 -
NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE
AGENCY:weSt Virginia Secretary of State TITLE NUMBER: 153
RULE TYPE: Proeedem! CITE AUTHORITY: §3-1-50

AMENDMENT TO AN EXISTING RULE: YES _X_ NO___

IF YES, SERIES NUMBER OF RULE BEING AMENDED: 21

TITLE OF RULE BEING AMENDED'M Election Law Violations Complaint Process

IF NO, SERIES NUMBER OF RULE BEING PROPOSED:
TITLE OF RULE BEING PROPOSED:

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS
COMMENT PERIOD WILL END ON July 30 AT 300pm ONLY WRITTEN

COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING ADDRESS:

West Virginia Secretary of State

1900 Kanawha Blvd. East

Suite 157-K THE ISSUES TO BE HEARD SHALL BE

Charleston, WV 25305 LIMITED TO THIS PROPOSED RULE.

Authorized Signature

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES
Rule Title: Procedural Rule for Election Law Violation Complaint Process
Type of Rule: ] Legislative [___]Interpretive [ X | Procedural
Agency: West Virginia Secretary of State
Address: 1900 Kanawha Bivd. E.
Building 1, Suite 157-K
Charleston, WV 25305
1+
Phone Number: 304-558-6000 Email:
Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure
will have on costs and revenues of state government.
No cost or revenue impact.
Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.
FISCAL YEAR
Effect of Pmposal Current Next Fiscal Year
Increase/Decrease Increase/Decrease {Upon Full Implementation)
(use “-* (use “-*
1. Estimated Total Cost 0.00 0.00 0.00
Personal Services 0.00 0.00 0.00
Current Expenses 0.00| 0.00 0.00
Repairs & Alterations 0.00| 0.00 0.00
Assets 0.00 0.00 0.00
Other 0.00 0.00 0.00
2. Estimated Total 0.00 0.00! 0.00
Revenues
Rule Title: Procedural Rule for Election Law Violation Complaint Process
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Rule Title: Procedura! Rule for Election Law Viclation Complaint Process

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues,

Processes covered by rule are already performed by agency and personnel involved already part of
agency budget.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

Date: June 26,2013

Signaturf of Agency Head or Authorized Representative

,m_al' P 101 b




PURPOSE OF AMENDMENT

This procedural rule has been amended to reflect a recent Kanawha County Circuit Court
decision interpreting the non-disclosure prohibitions of W.Va. Code §3-8-8(I) and 2013
legislative action amending §3-1-50 (SB 145 effective July 13, 2013).
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TITLE 153
PROCEDURAL RULE 032 T SR
SECRETARY OF STATE T
SERIES 21 ' e
ELECTIONS LAW VIOLATIONS COMPLAINT PROCESS -
§153-21-1. General.
1.1. Scope. -- These rules establish the procedure for filing, investigation, and resolution of

elections law violation complaints. These provisions do not apply to elections’ recounts or
contesting an election outcome and are not a substitute for the provisions provided by West Virginia
Code for those processes.

1.2, Authority. -- W. Va. Code §§3-1-50 and 3-1A-6(b).

1.3. Filing Date. --—August+7-2609:

1.4. Effective Date. -- September16-2669:

§153-21-2. Definitions.

2.1. "Alternate dispute resolution” means the procedure for resolving any complaint which has
not been resolved by the Secretary within ninety days of receipt of the complaint.

2.2. "Complaint” means any notarized report, on forms provided by the Secretary of State,
sworn to and signed by an individual, alleging a violation of the provisions of West Virginia Code,
Chapter Three, which has occurred, is occurring, or is about to occur.

2.3. "Complaint procedure” means the state-based administrative complaint filing and resolution
process required by W. Va. Code §3-1-50. This process does not apply to election recounts or
election result contests. A complainant who wishes to challenge the validity of a primary, general,
or special election, or to determine the validity of a ballot or vote must seek relief as otherwise
provided by law,

2.4. “Complainant” means the person who has filed the formal complaint.

2.5. "Final determination” means the decision of the Secretary of State or State Elections
Ccommission regarding the validity, timeliness, and appropriateness of the complaint and, if found
to be vatidtimcly—and—appropriate—so, regardig whether a report should be filed with the
prosecuting attorney who has jurisdiction over the criminal violations suggested by the investigation
of the complaint.

2.6. "Hearing" means an administrative process before a hearing officer or representative
designated —sefectedtby the Secretary of State conducted to permit the presentation of evidence
regarding the alleged violation.
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2.7. "Hearing Officer" means the person designated by the Secretary of State to conduct the
hearing, administer oaths, receive testimony, documentary and other evidence. andissteaproposed

frdtme-totheseerctary—

2.8. "Publish the results” means a written notice by the Secretary provided to the complainant
and respondent that there has been no violation and the complaint has been dismissed.

2.9. “Receipt of complaint” means the day on which the Secretary of State actually receives the
fully completed complaint form regardless of how submitted.

2.10. “Receive” means the date actually received by the party but is presumed to have been
received no later than four (4) working days after mailing by the Secretary.

2.11. “Respondent” means the person accused of wrongdoing, or some other violation, in the
complaint.

2.12. “Working day” means a day when the Secretary of State’s office is open to the public.
§153-21-3. Complaint Filing,
3.1. Prescribed Fforms.

3.1.1. Any complaint filed with the Secretary of State must be in writing and on a prescribed
form provided by the Secretary;

3.1.2. The prescribed form is available on the website of the Secretary and may also be
obtained by calling or writing the offices of the Secretary of State and requesting a form.

3.2. Information Required:
3.2.1. The form must contain the following:
3.2.1.a. The form must be signed by the complainant;

3.2.1.b. The complainant must have sworn to the accuracy and truthfulness of all
information on the form;

3.2.1.c. The signature and affirmation of the complainant must be notarized by a notary
public;

3.2.1.d. The complainant must describe the nature of the alleged violation;

3.2.1.e. The complainant must provide the name, if known, of the person alleged to have
committed the violation;

3.2.1.f. The complainant must provide the title of the eteetion office held or sought, if
any, by the person alleged to have committed the violation;
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3.2.1.g. The complainant must provide his or her address and phone number;

3.2.1.h. The clatmant complainant must provide the nature of the relief or remedy
requested of the secretary; and

3.2.1.i. The violation described by the complaint must, on its face, identify an election
or voting violation, error, or other irregularity over which the Secretary has jurisdiction.

3.2.2. Any complaint form which does not provide all of the required information required
by subsections 3.2.1.a through 3.2.1.h, shall be returned to the person making the complaint without
further processing by the Secretary of State.

3.2.3. A complainant may withdraw his or her complaint at any time prior to a final
determination by the Secretary or the Commission. The withdrawal notice must be in writing. The
secretary shall notify the respondents of the withdrawal of the complaint.

3.3. Time Ltimits-for Ffiling.

3.3.1. W. Va. Code §3-9-24 and other statutory references to limitations on prosecutions of
crimes notwithstanding, a complaint form meeting all requirements of subsections 3.2.1.a through
3.2.1.i of this rule must be received by the Secretary within thirty (30) days of the occurrence of the
event that forms the basis for the complaint, or within thirty (30) days after the complainant knew,
or reasonably should have known, of the occurrence of the event, whichever is later.

3.3.2. Any complaint form received after the time permitted for filing shall be dismissed by
the Secretary. An otherwise timely complaint form, but one which does not meet all requirements
of subsections 3.2.1.a through 3.2.1h, shall be returned to the complainant. The complainant shall
be allowed ten (10) working days to file a corrected form providing all required information or the
complaint shall be dismissed.

§153-21-4. Complaint Where Secretary Iis Respondent Oor Has Conflict Qof Interest

4.1. If the complaint alleges that the Secretary, etther personally or but not in his or her official
capacity, 1S a named respondent or is otherwise conflicted, then the Secretary may refer the
complaint to the Attorney General for resolution. The Attorney General shall follow the procedures
set forth in sections 5 and 6 of this rule.

§153-21-5. Complaint Investigation Process
5.1. Within ten (10) working days of receipt of the complaint the Secretary shall have reviewed
the nature of the complaint and shall have determined whether the complaint has met the

jurisdictional requirements of subsection 3.2.1.i.

3.1.1. If the Secretary determines that no jurisdiction exists, the Secretary shall dismiss the
complaint and notify the complainant of the action.

5.1.2. If the Secretary determines that jurisdiction over the complaint may exist, the
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Secretary shall provide notice describing the allegations in the complaint, but not the identity of the
complainant, to any respondent.

5.1.3. If the Secretary determines that the complaint involves an investigation contemplated
by W. Va. Code §§3-8-8(c f) or 3-1B-4, the Secretary shall notify the requesting party that the
complaint has been referred to the State Election Commission.

5.2. Respondent may file any written reply within ten (10) days working days from receipt of
notice of the complaint.

5.2.1. The-responseoftherespondingparty respondent’s written reply shall be signed and

must include a verification or affirmation that the information contained is true and correct.

5.3. Investigations shall be conducted by qualified persons employed by the Secretary under the
provisions of W. Va. Code §3-1A-8.

5.4. Sections subsequent to this section are not applicable if:

5.4.1 Within thirty (30) days of receiving the complaint and after determining that there is
jurisdiction, the Secretary determines that:

5.4.1.a. the allegations in the complaint may warrant a criminal investigation, and

5.4.1.b. That any criminal investigation may be impeded or endangered by the administrative
complaint procedure contained in this section,

5.4.2 Within three days of finding that the administrative complaint procedure contained in
this section does not apply, the Secretary shall notify the complainant in writing that the allegations

contained in the complaint may result in a criminal violation and. therefore, the administrative
procedure contained in sections 5.5 et seq of this rule is inapplicable.

5.4.3. If the requirements of 5.4.1 and 5.4.2 are not_met, then the administrative complaint
procedure contained in sections 5.5 et seq pf this rule is applicable.

5.5. Final Determination

determination of the complaint in one of the following manners:

5.5.2. 5=+t Dismissal of the complaint after determination that the alleged violation is not
subject to this process per subsection 3.2.1.i,

.5.3. 542+ Dismissal of the complaint after determination that there has been no violation;

5.5.4. 543- Dismissal of the complaint if it alleges a claim for which relief cannot be granted
or for which a remedy is not available;
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5.5.5-5-44- Dismissal of the complaint when a complainant who has requested a hearing fails
to appear at the hearing when scheduled,

5.5.6. 545. Completion of investigation and report to local prosecuting attorney concerning
possible violations of election laws; or

5.5.7. 54-6. Completion of investigation and, if mistake or misconduct which does not involve
possible violations of election laws is found, inform the responding party of the nature of error
committed and take appropriate administrative steps to address any misconduct.

5.5.8. 54-7—Final determinations and remedies shall not include an award of monetary
damages or attorney fees.

5.5.9, 548 A final determination may not invalidate any vote or ballot, or cancel or delay
any election. Parties seeking to invalidate or change an election outcome must pursue legal remedies
and procedures provided by statute.

5.5.10. 5+4:9: A final determination may not be used as evidence, or cited as controlling, in
the prosecution or defense of any proceeding arising from the events alleged to have been a violation.

5.6. 5:5: The complainant may agree to an extension of the ninety (90) day deadline requested by
the Ssecretary.

5.7. 56 The Secretary may consolidate complaints involving the same actions or events or that
raise common questions of law or fact.

5.8. 577 Except as otherwise provided by code or this regulation, all details of any investigation,
including the existence of any investigation, are confidential and may not be released toanyperson

by the Secretary of State. Confrdenttatity maynotbe-waivedbyanyparty:

§153-21-6. Complaint Hearing Procedures.

6.1. Except for those investigations contemplated by W. Va. Code §§3-8-8(e) and 3-1B-4, a
person complainant may request a hearing.

6.1.1. A request by the complainant for a hearing may be submitted with the complaint form
filed with the Secretary.

6.1.2. A request for hearing by the complainant must be filed no later than ten (10) working
days after the filing of the complaint.

6.2. If a hearing has been requested and is permitted by law, the Secretary stralt_may designate
a hearing officer to conduct the hearing.

6.3. The hearing officer shall schedule the hearing at a date which shall reasonably permit the
delivery to the Secretary of-proposed-findings;asrequired-by-subsection6-10-of thistule a summary

of the evidence presented, no later than the eightieth (80™) day after receipt of the complaint.
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6.4. Parties The Complainant shall be given at least ten (10) days notice of the hearing date and
time.

6.5. The hearing shall be conducted at the offices of the Secretary in Charleston.

6.6. At the discretion of the hearing officer, hearings may take place telephonically.

' ] L] 1<)

6.7, 6:8- The hearing shall be closed to the public. Ontythecomptainantandrespondenttheir

6.8. 69. The hearing officer shall limit the scope of any evidence and inquirics testimony at the
hearing to that which is relevant to the original complaint. A-party complainant may not rais¢ new
issues or complaints at the hearing.

6.9. 6-18 Conduct of Hhearing

6.9.1. 6-16:+. The hearing shall be adjourned, or continued for good cause only, at the

discretion of the hearing officer afterdetermining-whetherattpartics-have beenrpermitted-suffictent
opportunityto-present theircascor-defense;

.t » : Le rdential o it ity-for-faiting
doso

6.9.2. 6-184. The hearing officer need not strictly apply the Rules of Evidence;

6.9.3. 6105 All witnesses shall be sworn;

6.9.4. 6:16-6. Witnesses-otherthancomptainant; respondentamdtemployeesof-theseeretary

shall be sequestered;

6.9.5. 6:16-F The hearing officer may, in his or her discretion, admit credible hearsay
evidence;

6.9.6. 6:16:8: Fhe-hearingofficer maysinrhisorher-diseretiompermitcross-examinationof

witnessesby-aparty; The Secretary of State, or his or her representative may question any witnesses;

" 6165 lﬂl.c h.ca’"’,glpﬂ.’ccl‘"“’ mrthe ‘]“t."‘cs“’_:f °"S.°”"gfhat attmterested participantsare

6.9.7. 6-1636—If the hearing is on consolidated complaints, therr the complainants may be
attowed-or required to designate a single representative party to advocate give evidence for the
consolidated class;

ST rxs-alrendv-testifiod-ad-wid et y
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6.9.8. 6-12: Within ten (10) days of the adjournment of the hearing, the hearing officer shall
submit to the Secretary summary of the ev1dcnce presented. firdingsof factsandconclustonsoffaw

§153-21-7. Alternate Dispute Resolution Procedures.

7.1. If the Secretary cannot resolve the complaint within ninety (90) days of filing, or at the
conclusion of any additional time agreed to by the complainant, the Secretary shall provide an
alternate means for resolving the complaint.

7.2. The alternate dispute resolution shall resolve the complaint within sixty (60) days of the end
of the original ninety (90) day deadline.

7.3. No later than five (5) days after the end of the nineticth (90™) day following receipt of the
complaint, if additional time has not been agreed to by the complaining party, the Secretary shall
schedule a meeting of the State Election Commission to address the complaint.
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7.4. 75: The Commission shall be provided with copies of all documentary information, the
complaint form, any other non-privileged materials, and the hearing officer’s summary of evidence
tramrseript (if a hearing had been conducted) obtained as a result of the investigation to that point.

71.5. 76— By majority vote, the Commission shall resolve, in one of the ways provided by section
5.4 of this regulation, the complaint within the sixty (60) day resolution requirement.

1.6. 7 The decision of the Commission is final and is not subject to appeal.




