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AGENCY: West Virginia Division of Labor
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ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS
COMMENT PERIOD WILL END ON July 19,2013 AT 3%0pm. ONLY WRITTEN

COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING ADDRESS:

David W. Mullins

West Virginia Division of Labor
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david. w.mullins@wv.gov

Y Keth Runditte
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Statement of Facts and Circumstances

and

Summary of Proposed New Rule

Title 42, Series 33

Employer Wage Bonds

The current provisions concerning wage bonds are contained in the “Wage Payment and
Collection Act” rule, Title 42, Series 5. The current rule has been in effect since 1990 and is in need
of revision toreflect the Division of Labor’s current practices with regard to enforcement of the wage
bond provisions in Wage Payment and Collection Act, specifically W. Va. Code §§21-5-14 through
16, and the definitions set forth in W. Va. Code §§21-5-1(j), (k), and (n).

A new rule is being proposed rather than incorporating proposed amendments to Title 42,
Series 5 because the Division believes that a separate rule makes the Division’s enforcement
responsibilities clearer for employers, for employees whose wages are secured by a wage bond, and
for all individuals wanting to request a waiver of wage bond requirements, to request a release of a
wage bond, or to file a claim when an employer defaults on its responsibilities to pay wages.

The proposed new rule includes the following:

s Definitions have been clarified or included for the following terms: adequate wage
bond, bona fide benefit plan, claimant, covered activity, days, doing business in this state for
5 consecutive years, request for assistance, transportation, and wage bond.

» Provisions for employer responsibilities regarding the posting of a wage bond,

clarifying when an employer engaged in a covered activity is exempt from posting a wage bond, and
prime contractors’ responsibilities when engaged in a covered activity .
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» Provisions for the types of acceptable wage bonds, certain requirements for specific
types of bonds, and the documents required for each type of bond

» Provisions for an employee or former employee whose wages are secured by a wage
bond to request assistance from the Division.

» Provisions for the Division to place a hold on the employer’s wage bond due to the
wage claim, to investigate the wage claim, to make a demand on the employer to pay wages owed,
and to make a demand against or obtain payment from a wage bond.

» Provisions for the Division to make payment from a wage bond to a bona fide
benefit plan.

» Provisions for an employer to request a waiver of wage bond requirements, and the
documents necessary to support a waiver request.

» Provisions for an employer to request a release of a wage bond, and the documents
necessary to support a request for a release.




Rule Title:

APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Employer Wage Bonds

Type of Rule:
Agency:

X Legislative [____Interpretive [___] Procedural

West Virginia Division of Labor

Address:

State Capitol Complex

Building 6, Room B-749

Charleston WV 25305

Phone Number:

304.558.7890 x 568025

Email: david.w.mullins@wv.qov

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure
will have on costs and revenues of state government.

The proposed rule will not have any impact on the costs or revenue of state government.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in [tem 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR

Effect of Proposal Current Next Fiscal Year

Increase/Decrease Increase/Decrease {Upon Full Implementation)
{use “-*) (use *-*)
1. Estimated Total Cost 0.00 0.00 0.00
Personal Services 0.00 0.00 0.00
Current Expenses 0.00 0.00 0.00
Repairs & Alterations 0.00 0.00 0.00
Assets 0.00 0.00 0.00
Other 0.00 0.00 0.00
2. Estimated Total 0.00 0.00 0.00
Revenues

Employer Wage Bonds

Rule Title:




Employer Wage Bonds
Rule Title:

3 Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

N/A

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

N/A

Date: June 19, 2013

Signature of Agency Head or Authorized Representative

Sy Kbt Bunditte
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TITLE 42

LEGISLATIVE RULE o1y g R 92: 29
DIVISION OF LABOR S
SERIES 33 - s
EMPLOYER WAGE BONDS ST
§42-33-1. General.
1.1. Scope. -- This rule is for the enforcement of the wage bond sections of the Wage

Payment and Collection Act, W. Va. Code §§21-5-14 through 21-5-16, concerning certain
employers’ responsibility to post a wage bond, the types of acceptable wage bonds, the procedures
to request a waiver of the wage bond requirements, the procedures to request a release of a wage
bond, actions by the Commissioner to pay employee wages from a wage bond, and actions by the
Commissioner against an employer in violation of wage bond obligations.

1.2. Authority. -- W. Va. Code §§21-5-13 and 21-5-14 (b).

1.3. Filing Date. --

1.4. Effective Date. --

1.5. Repeal of former rule, — This rule repeals and replaces Sections 2.5 and 2.11 (definitions
of “bond” and “transportation™) and Section 16 (“Bonding Procedures”) of 42 CSR 5, “Wage
Payment and Collection Act” filed March 29, 1990 and effective March 29, 1990,

§42-33-2. Application and Enforcement.

2.1. Application. This rule applies to the West Virginia Division of Labor and all persons

subject to or otherwise within the purview of the wage bond sections of the Wage Payment and

Collection Act, W. Va. Code §§21-5-1, and 21-5-14 through 21-5-16.

2.2. Enforcement. The enforcement of this rule is vested with the West Virginia Division
of Labor.

§42-33-3. Definitions.

3.1. The “Act” or “the law” means the Wage Payment and Collection Act, W. Va. Code §21-
5-1 etseq.

3.2. “Adequate wage bond” means a bond in an amount that is at least equal to an
employer’s gross payroll for 4 weeks at full capacity or production plus 15% of that gross payroll.

3.3. “Authorized representative” means and includes the employees of the Division of Labor.




3.4. “Bona fide benefit plan” means a written plan, fund or program into which an employer
pays irrevocable contributions to a trustee or third party pursuant to an insurance agreement, and
whose purpose is to provide exclusively for the payment of benefits to employees.

3.5. “Claimant” means an employee or former employee who submits a request for
assistance to the Division, alleging that he or she is owed unpaid wages or fringe benefits.

3.6. “Covered activity” means construction work, as defined in W. Va. Code §21-5-1(j), or
the severance, production or transportation of minerals, as defined in W, Va. Code §21-5-1(k).

3.7. “Days” means calendar days unless otherwise stated.
3.8. “Division” means the Division of Labor.

3.9. “Doing business in this state for 5 consecutive years,” asused in W. Va. Code §21-5-14,
means an employer with a business structure, entity or form that has remained the same for 5
consecutive years with the same employer identification number issued by the Internal Revenue
Service.

3.10. “Request for Assistance” or “RFA” means a document submitted to the Division by
a claimant alleging that he or she is owed unpaid wages or fringe benefits.

3.11.“Transportation” means any method, other than by rail or by water, of moving minerals,
as defined in W. Va. Code §21-5-1(k), from one physical location to another.

3.12. “Wage bond” means a legally enforceable written instrument executed by an employer,
payable to the Division, which the Commissioner can draw upon if the employer defaults on its
obligation to pay employees their earned wages and fringe benefits.

§42-33-4. Employer Responsibilities; Criteria for Employer Exemption; Prime Contractor
Responsibilities; Required Posting of Notices.

4.1. Unless otherwise exempt, an employer engaged in or about to engage in a covered
activity shall furnish a wage bond to the Division.

4.2. Anemployer is exempt from posting a wage bond when the employer can document that
the business has been continuously and actively engaged in the intended principal activity with
employees for at least the 5 consecutive years immediately preceding the Division’s evaluation of
the employer’s status,

43. A prime contractor engaged in a covered activity shall notify the Commissioner in
writing by certified mail, return receipt requested, within 10 days of entering into a contract or
subcontract. The notification shall include the names of employees, the location of the job site, and




the employer's principal address.

4.4. During the time period that an employer is required to have a wage bond in effect with
the Division, the employer shall post a copy of the notice issued by the Commissioner either
specifying the number of employees covered by the wage bond or stating that he or she has waived
the employer’s obligation to post a wage bond. The employer shall post the notice in a location
readily accessible by employees.

§42-33- 5. Types of Acceptable Wage Bonds; Required Forms.

Subject to the Commissioner’s acceptance and the Attorney General’s approval as to form,
the Commissioner shall accept the following types of wage bonds:

5.1.1f an employer presents a check or money order as a wage bond, the Commissioner shall
only accept these if the employer executes the form provided by the Division, authorizing the
Commissioner to use as much of the cash bond assets as necessary, upon the employer’s default, to
pay employee wages and fringe benefits that are due and owing.

5.2. If an employer presents a certificate of deposit as a wage bond, the Commissioner shall
only accept it under the following circumstances:

5.2.1. The issuing bank or credit union has a physical location in this State;

5.2.2. The issuing bank is insured by the Federal Deposit Insurance Corporation
(“FDIC”) or the issuing credit union is insured by the National Credit Union Administration
(“NCUA”);

5.2.3. The issuing bank or credit union agrees to automatically renew the certificate
of deposit until it is released by the Commissioner’s express written authorization;

5.2.4. The issuing bank or credit union executes the form provided by the Division,
acknowledging that it will honor the Division’s demand for payment of wages and fringe benefits
upon an employer’s default and that it will not allow the employer or anyone else to make any
withdrawals against the certificate of deposit without the Commissioner’s express written
authorization; and

5.2.5. The employer executes the form provided by the Division, authorizing the
Commissioner to use as much of the certificate of deposit assets as necessary, upon the employer’s
default, to pay employee wages and fringe benefits that are due and owing.

5.3. Ifan employer presents an irrevocable letter of credit as a wage bond, the Commissioner
shall only accept it under the following circumstances:




5.3.1. The issuing bank is insured by the Federal Deposit Insurance Corporation
(“FDIC™) or the issuing credit union is insured by the National Credit Union Administration
(“NCUA™);

5.3.2. The issuing bank or credit union executes the form provided by the Division,
acknowledging that it will honor the Division’s demand for payment of wages and fringe benefits
upon an employer’s default and that it will not withdraw or cancel the letter of credit, or permit the
employer to withdraw or cancel the letter of credit without the Commissioner’s express written
authorization; and

5.3.3. The employer executes the form provided by the Division, authorizing the
Commissioner to use as much of the irrevocable letter of credit assets as necessary, upon the
employer’s default, to pay employee wages and fringe benefits that are due and owing.

5.4. If an employer presents a surety bond as a wage bond, it shall only be accepted under
the following circumstances:

5.4.1. The bond is issued by an insurance company licensed by the West Virginia
Offices of the Insurance Commissioner;

5.4.2. The surety executes the form provided by the Division, guaranteeing that the
surety will honor the Division’s demand for payment of wages and fringe benefits upon an
employer’s default and that it will not withdraw or cancel the bond without written notification to
the Commissioner and the Commissioner’s express written authorization; and

5.4.3. The employer executes the form provided by the Division, authorizing the
Commissioner to use as much of the surety bond assets as necessary, upon the employer’s default,
to pay employee wages and fringe benefits that are due and owing,

§42-33-6. Employee Claim for Unpaid Wages or Fringe Benefits Against a Wage Bond;
Investigation by the Division.

6.1. Anemployee or former employee whose wages or fringe benefits are secured by a wage
bond and who reasonably believes that he or she is owed unpaid wages or fringe benefits, shall
submit a request for assistance (“RFA”) to the Division, and shall provide the Division with any
documents in support of such claim.

6.2. Upon receipt of an RFA, the Division shall place a hold on the employer’s wage bond
so that the bond is not eligible for release until all matters concerning the claim have been resolved.

6.3. The Division shall investigate the merits of the ¢laim and shall make a determination
about whether the employer has failed to pay wages or fringe benefits.




6.4. If the Commissioner determines that an employee has not been paid his or her wages
or fringe benefits, the Commissioner shall make a written demand of the employer to pay the wages
and fringe benefits that are owed.

6.5. If the employer does not make payment of the wages and fringe benefits or otherwise
fails to respond to the demand within the time frame established by the Commissioner, the
Commissioner shall certify the claim to the State Treasurer, the surety, or the bank for payment of
the wages and fringe benefits from the wage bond.

§42-33-7. Payment from Wage Bond Assets Directly to a Bona Fide Benefit Plan.

The Division shall pay wage bond assets directly to a bona fide benefit plan only under the
following conditions:

7.1. Pursuant to a court order; or

7.2. Pursuant to a written, notarized authorization executed by an employee or former
employee.

§42-33-8. Employer’s Request to the Commissioner to Waive the Wage Bond Requirements.

8.1. Upon receiving a request from an employer, the Commissioner may waive the wage
bond requirements of the Act or this rule if he or she determines that the employer is of sufficient
financial responsibility to pay wages and fringe benefits.

8.2. An employer seeking a waiver of the Act’s wage bond requirements shall apply in
writing to the Commissioner. The application shall include notarized financial statements prepared
in accordance with generally accepted accounting principles covering at least the 2 most recent years
of operation, and shall include the following documents:

8.2.1. A balance sheet or statement of financial position;

8.2.2 Statement of revenues/expenses;

8.2.3 Statement of change in financial position;

8.2.4. Related notes of financial disclosure;

8.2.5. Statement of the length of time the employer has been in business;

8.2.6. Statement of the length of time the employer has been in business in this State;

8.2.7. Statement of the length of time the employer has had employees;




8.2.8. If the employer is a subsidiary of a parent company, the name and address of
parent company, and the names, titles and addresses of the parent company’s officers and board
members, if any.

8.3. After review of the waiver application, the Commissioner shall notify the employer in
writing whether the request has been approved or denied.

8.4, If the Commissioner approves the waiver request, the Division shall review the waiver
annually from the approval date.

8.5. The Commissioner, upon good cause, may withdraw or otherwise cancel the waiverand
require the employer to post a wage bond as required by the Act and this rule.

8.6. The Commissioner may waive the wage bond requirements for the wages and fringe
benefits of owners, members, partners or corporate officers upon receipt of a written application.
The application shall include a sworn affidavit from each person covered in the waiver request,
stating that the individual is a bona fide owner, member, partner or corporate officer holding at least
a 20% share of the business.

§42-33-9. Employer’s Request to the Commissioner to Release a Wage Bond.

9.1. An employer may apply to the Commissioner for the release of a wage bond after the
employer has been doing business in this State, as defined in W. Va. Code §21-5-1(n), for 5
consecutive years.

9.2. To apply for the release of a wage bond, an employer shall include postage paid
envelopes addressed to all employees as of the employer’s most recent payroll and shall certify by
sworn affidavit that one of the following has occurred:

9.2.1. The employer has ceased doing business in this State and all wages and fringe
benefits owed to employees have been paid; or

9.2.2. The employer has been doing business in this State for 5 consecutive years
without any change in the business structure, entity or form and all wages and fringe
benefits owed to employees have been paid;

9.2.3. The employer is no longer engaged in a covered activity; or

9.2.4, The employer is still actively engaged in a covered activity but does not have
employees.

9.3. Upon receipt of a sworn affidavit from an employer requesting the release of a wage
bond, the Commissioner shall confirm that all wages and fringe benefits have been paid by the




following:

9.3.1. Ensuring that the Division has no unresolved employee claims for wages or
fringe benefits; and

9.3.2. Obtaining individual employee affidavits stating that they have received all
wages and fringe benefits owed; or

9.3.3. Providing notice to the employees to contact the Commissioner if wages and
fringe benefits have not been paid.

9.4, If the Commissioner determines that the wage bond may be released, he or she shall
notify the State Treasurer, surety or bank in writing, authorizing the release of the bond.

9.5. If the Commissioner determines that the wage bond cannot be released, he or she shall
notify the employer, including the reasons why the bond cannot be released.




