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DIVISION OF ENVIRONMENTAL PROTECTION
GASTON CAPERTCN 10 Mcdunkin Road DAVID C. CALLAGHAN
GOVERNOR Nitro, WV 25143-2508 DIRECTOR

September 30, 1994

Ms. Judy Cooper

Director, Administrative Law Divisicn
Secretary of State's Office

Building 1, Suite 157K

Charleston, WV

Re: 45 CSR 36 - Requirements for Determining Conformity
of Transportation Plans, Programs, and Projects Developed,
Funded or Approved Under Title 23 U.S.C. Or the Federal
Transit Act, to Applicable Air Quality Implementation Plans
(Transportation Conformity) '

Dear Ms. Cooper:

This 1s to advise you that I am granting approval for the filing of the above-
captioned legislative rule as an emergency rule, with your office and with the
Legislative Rule-Making Review Committee. A nearly identical draft rule was filed
with your office on July 6, 1994. Following the requisite public comment period, a
public hearing was held on August 9, 1994, Minor revisions were made to address .
public comments and the proposed rule was filed with your office, and with the
Legislative Rule-Making Review Commiitee, as an agency-approved rule on August
12, 1994, The proposed emergency rule is identical to the rule as filed on that date.

The purpose of this rule is to comply with 40 CFR Part 51, Subpart T which
requires that states adopt federal transportation conformity requirements through a
revision to the air-quality State Implementation Plan (SIP). The State must submit the
conformity provisions to the U.S. Environmental Protection Agency by November 25,
1994 (40 CFR § 51.396). Hence, November 25, 1994 is the statutory deadline for
submittal, which is the reason that the DEP is filing this rule as an emergency rule.

W. Va. Code § 25A-3-15(f) specifies, in part, that an emergency exists when
the promulgation of an emergency rule is necessary "to comply with a time limitation
established by a federal statute or reguiation". The public hearing requirement has been
fulfilled through the hearing held on the draft rule. Therefore, our agency asserts that

Director’'s Office
Telephone: (304) 759-0515 Fax: (304) 759-0526



the necessary criteria for filing this action as an emergency rule have been met.

Your cooperation in this regard is very much appreciated. If you have any
questions or require additional information, please feel free to contact Roger Hall at
759-0513.

Sincerely,

David C. Call

Division of Engffonmental Protection

Attachment

cloonform'dSesr3s,afl




DIVISION OF ENVIRONMENTAL PROTECTION
GASTON CAPERTON 10 MedJunkin Road DAVID C. CALLAGHAN
GOVERNOR Nitro, WV 25143-2506 DIRECTOR

August S, 1994

Ms. Judy Cooper .

Director, Administrative Law Division
Secretary of State’s 0Office

Building 1, Suite 157K

Charleston, West Virginia 25305

RE: (CSR-45-36 - Reguirements for Determining Conformity
of Transportation Plans, Programs, and Projects Devaeloped,
Funded or 2approved Under Title 23 U.S5.C. or the Federal
Transit Act, to Applicable Air Quality Implementation
Plans - - S o

Dear Ms. Cooper:

This is teo advise you that I am diving approval for the
filing of the above-capticned rule with your Office and with
Legislative Rule-Making Review Committee as an agency-approved
rale.

Your cooperaticn in this regard is very much appreciated.
If you have any guestions or require additional information,
please feel freese to contact Roger T. Hall at 75%5-0515.°

Sincerely

DCC;RTH:cc —

Attachment




45CSR36

REQUIREMENTS FOR DETERMINING CONFORMITY OF
TRANSPORTATION PLANS, PROGRAMS, AND PROJECTS DEVELOPED,
FUNDED OR APPROVED UNDER TITLE 23-U.S.C. OR THE FEDERAL
TRANSIT ACT, TO APPLICABLE AIR QUALITY IMPLEMENTATION PLANS
(TRANSPORTATION CONFORMITY)

Statement of Circumstance

40 CFR Part 51, Subpart T, Section 51.296 requires that states adopt criteria and
procedures for making transportation conformity determinations that are consistent with the
federal transportation conformity rule. The purpose of this rule is to adopt by reference the
requirements of 40 CFR Part 93, Subpart A, "Conformity to State or Federal
Implementation Plans of Transportation Plans, Programs, and Projects Developed, Funded
or Approved Under Title 23 U.S.C. Or the Federal Transit Act". West Virginia is required
to adept transportation conformity procedures and requirements consistent with the federal
rule to meet the State’s obligation under the Clean Air Act, as amended.




45CSR36

REQUIREMENTS FOR DETERMINING CONFORMITY OF
TRANSPORTATION PLANS, PROGRAMS, AND PROJECTS DEVELOPED,
FUNDED OR APPROVED UNDER TITLE 23 U,S8.C. OR THE FEDERAL
TRANSIT ACT, TO APPLICABLE AIR QUALITY IMPLEMENTATION PLANS
(TRANSPORTATION CONFORMITY)

EMERGENCY LEGISLATIVE RULFE

Consultation with the EPAC

This rule was filed prior to the appointment of the Environmental
Protection Advisory Council (EPAC). Therefore, no consultation with the EPAC
has been possible.




APPENDIX B

FISCAL NOTE FOR FROPOSED RULES

Rule Title: 45CSR36- Re m:ementsforDetermmm Conformityv of Transportation

Implementation Plans (Transz::ortat;on Conform1tv)

Type of Rule: . _ X  legislative Interpretive _ Procedural
Agency: Office of Air Quality
Address: 15588 Washington Street, East
Charleston. WV_25311-2599
1. Effect of Proposed Rule ' Annual Fiscal Year 0 1ii
‘ SR , Therei ..
.| Increase -] Decrease | Cuirent Next after ..
| 856,000 | § - $ -0- |$ 56,000 | 860,000
Personal Services 50,000 ---- -0- 50,000 54,000
Current Expense 6,300 -0- 6,000 6,000
Repairs and Alterations - --- -0- -- --e-
Equipment ———- — -0- - -
Other - S ———- -0- - --

Explanation of above estimates: The Office of Air Quality of the DEP projects
that the proposed rule will require 1.0 man-year of professional staff time and
the commitment of a small portion of clerical support for DEP/QOAQ
administration. Some office expenses and travel will also be invelved. In
addition, professional and clerical staff within the WV DOT and affected
Metrepolitan Planning Organpizations (MPO's) will be involved completing
conformity determinations. However, these organizations are currently
required to perform conformity determinations wunder the federal
Transportation Conformity rules (46 CFR 93, Subpart A).



Appendix B T -
Fiscal Note For Proposed Rules )
Page Two

3. Objectives of these rules: This rule sets forth state policy, criteria, and
procedures for demonstrating and assuring conformity of such activities to ali
applicabie implementation plans developed pursuant to Section 110 and part
D of the CAA. Proposed Rule 45CSR36 adopts the federal Transportation
Conformity Rules, 40 CFR 93, Subpart A, by reference.

4, Explanation of overall econamic impact of proposed rule.
A, Feonamic impact on state government.

Ses Note 2 above.

B. Econamic impact on political subdivisions; spedfic industries; specific
groups of citizens.

The federal rule could negatively impact certain industries such
as the construction industry and material suppliers as well as political
subdivisions if transportation projects were cancelled under a finding of
non-conformity. The adoption of the federal Transportaticn Conformity
Rules as state rules, as required by the Clean Air Act, would not
necessarily impese additional impacts beyond the federal requirementa.
It sheuld be noted, however, that the economic impact of failure to
comply with Clean Air Act Transportation Conformity requirements
could have far greater negative economic impact in these areas.

C. Econamic impact on citizens/public at large.

Minimal impacts should result with respect to the public at large.

Date: _Julv 6, 1994

Signature of agency head or authorized representative:

A baRsey

G. Dzle Farley
Chief, Office of Air Quality




DATE: October 8, 1984
TO: "LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: G. Dale Farley

Chief, Office of Alr Quality

EMERGENCY RULE TITLE: _45CSR36_ - REQUIREMENTS FOR DETERMINING
CONFORMITY OF TRANSPORTATION PLANS, PROGRAMS, AND PROJECTS
DEVELOPED, FUNDED OR APPROVED UNDER TITLE 23 U.S.C. OR THE FEDERAL
TRANSIT ACT, TO APPLICABLE AIR QUALITY IMPLEMENTATION PLANS
(TRANSPORTATION CONFORMITY)

1. Date of filing: October 6, 1994

2. Statutory authority for promulgating the emergency rule:

WV Code §§22-5-1 et seq.

3. Date of filing of proposed legislative rule: August 12, 1984

4. Does the emergency rule adopt new language or does it amend or appezl a
current legislative rula?

This is a new rule. The DEP filed an identical rule with the LREMRC and

the Secretary of State's Office on August 12, 1984. The emergency rule is

being filed to meet a federal deadline,

3. Has the same or similar emergency rule previously been filed and expired?
No
8. State, with particularity, those facts and circumstances which make the

emergency rule necessary for the immediate preservation of public peace,
health, safety or welfare.

Not Applicable




If the emergency rule was promuligated in order to comply with a time limit
established by the Code or federal statute or regulation, cite the Code
provision, federal statute or regulaticn and time limit established therein.

The State must adopt faderal transportation conformity requirements through

a revision to the State Implementation Plan. This revision must be submitted

to USEPA pursuant to 40 CFR §51.396, by November 25, 1594,

State, with pariicularity, those facts and circumstiances which meke the
emergency rule necessary to prevent substantial harm to the public interest.

Not applicable




45CSR36

REQUIREMENTS FOR DETERMINING CONFORMITY OF
TRANSPORTATION PLANS, PROGRAMS, AND PROJECTS DEVELOPED,
FUNDED OR APPROVED UNDER TITLE 23 U.S.C. OR THE FEDERAL
TRANSIT ACT, TO APPLICABLE AIR QUALITY IMPLEMENTATION
PLANS
(TRANSPORTATION CONFORMITY)

EMERGENCY LEGISLATIVE RULE

Summary

New Rule: This rule applies only to areas which are designated nonattainment or maintenance
areas under the Clean Air Act, as amended. The purpose of this ruls is to adopt by reference the
requirements of 40 CFR Part 93, Subpart A, "Conformity to State or Federal Implementation Plans of
Transportation Plans, Programs, and Projects Developed, Funded or Approved Under Tide 23 U.S.C.
Or the Federal Transit Act'. The federal rule was promulgated by the U.S, Environmental Protection
Agency (USEPA) to implement Section 176(c) of the Clean Air Act {CAA), as amended (42 U.S.C.
7401 et seq.), and the related requirements of 23 U.S.C. 108(j), with respect to the conformity of
transportation plans, programs, and projects which are developed, funded, or approved by the United
States Department of Transportation (DOT), and by metropolitan planning organizations (MPOs) or
other recipients of funds under title 23 U.S.C. or the Federal Transiz Act (45 U.S.C. 1601 et seq.).
West Virginia is required (o adopt transportation confermity procedures and requirements consistent
with the federal rule to meet the State’s cobligation under the CAA, as amended.

The proposed rule was filed with Secretary of State, and with the Legislative Rule-Making
Review Committee, as an agency-approved rule on August 12, 1994, The proposed emergency rule is
identcal to the rule as filed on that date. The State must submit the conformity provisicas to the U.S.
Environmental Protecticn Agency by November 25, 1994 (40 CFR § 51.396). Hence, November 25,
1594 is the sratutory deadline for submiital, which is the reason that the DEP is filing this rule as an
emergency rule pursuant to W, Va, Code § 29A-3-15(f). This section states, in part, that an
emergency exists when the promulgation of an emergency rule is necessary "to comply with a time
limitation established by a federal statute or regulation”.

This rule sets forth policy, criteria, and procedures for demonstrating and assuring conformity
of such activities to applicable air quality implementation plans developed pursuant to Section 110 and
Part D of the CAA. All wansportation plans, programs, and projects developed, funded or approved in
West Virginiz, under title 23 U.S.C. or the federal transit act, must conform to applicable air quality
implementaton plans in West Virginia. Any agency or organization charged with the responsibility to
make transportation cenformity determinations shall do so pursuant to the provisions of 40 CFR Part
63, Subpart A and this rule; and will use the consultation procedures specified in memorandums of
understanding established among WVDOT, WVDEP and Metropolitan Planning Organizations
(MPO’s) which are located in designated air quality nonanainment and maintenance areas.




TITLE 45

LEGISLATIVE RULE
BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

SERIES 36

REQUIREMENTS FOR DETERMINING CONFORMITY OF
TRANSPORTATION PLANS, PROGRAMS, AND PROJECTS DEVELOPED,
FUNDED OR APPROVED UNDER TITLE 23 U.S.C. OR THE FEDERAL TRANSIT
ACT, TO APPLICABLE ATR QUALITY IMPLEMENTATION PLANS
(TRANSPORTATION CONFORMITY)

§45-36-1. _ General.

1.1.  Scope. -- The purpcse of this rule is to adopt by reference the
requirements of 40 CFR Part 93, "Determining the Conformity of Federal Actions to
State or Federal Implementation Plans", Subpart A, "Conformity to State or Federal
[mplementaticn Plans of Transportation Plans, Programs, and Projects Developed,
Funded or Approved Under Title 23 U.S.C. Or the Federal Transit Act". The federal
rule was promalgated by the U.S. Envitonmental Protection Agency (USEPA) to
implement Section 176(c) of the Clean Air Act (CAA), as amended (42 U.S.C. 7401 et
' seq.), and the related requirements of 23 U.S.C. Section 108(j), with respect to the
conformity of transportation plans, programs, and projects which are developed, funded,
or approved by the United States Department of Transportatién (DOT), and by
metropolitan planning organizations (MPOs) or other recipients of funds under Title 23
U.S.C. or the Federal Transit Act (49 U.S.C. 1601 et seq.). This rule sets forth policy,
criteria, and procedures for demonsirating and assuring conformity of such activities to
applicable air quality implementation plans developed pursuant to Section 110 and Part
D of the CAA. This rule applies only tc areas designated nonattainmment or maintenance
areas under the Clean Air Act, as amended.

1.2, Autherity. -- W.Va. Code §22-1-3 and §§22-5-1 et seq.

1.3. Filing Date. --




1.4. Effective Date, —

1.5. Incorporation by Reference - Federal Counterpart Regulations - This rule
is necessary for the State to fulfill its responsibility under the Clean Air Act, as amended,
and, with the exceptions noted, incorporates by reference the federal counterpart rule [40
CEFR Part 93, Subpart A}, in accordance with the Director’s recommendation.

1.6.  Determination of Stringency - Federal Counterpart Regulations - The
Director has determined that this rule is no more or no less stringent than the federal
counterpart rule.

1.7.  Constitutiona! Takings Determination - The Director has determined that
this rule will not result in the constitutional taking of real property.

§45.36-2. Definitions.
For the purpose of this rule, the following definitions shall be used:

2.1. Unless specified or added below, all terms used but not defined shall have
the meaning given them, or referred to, by 40 CFR § 93.101, "Definitions".

22  "Applicabie State Implementation Plan" (SIP), [also referred to as
"applicable air quality implementation plan(s)", "appiicable implementation plan(s)", or
"zpplicable SIP"] specifically means the West Virginia State Implementation. Plan,
including the most current revisions approved by the United States Environmental
Protection Agency (USEPA) and any Federal Implementation Plan implemented in the
State of West Virginia.

23. "Director" means the Director of the West Virginia Divisicn of
Environmental Protection or such other person to whom the Director has delegated

authority or duties pursuant to W. Va. Code §22-1-6 or §22-1-8.

24, "Division of Environmental Protection” or "DEP" means the Division of
Environmental Protection as defined in W. Va. Code §§22-1-1 et seq.

2.5, "Party" or "Parties" means the agencies and organizations expressly listed in

2




the individual Memorandums of Understanding referred to in Section 7 of this rule.

2.6. "Person” means any and all persons, natural or artificial, including any
municipal, public or private corporation organized or existing under the laws of this or
any other state or country, and any firm, partnership, or asscciation of whatever nature.

2.7. "State Governor' or "Governor" means the Governor of West Virginia or
his or her designaied representative.

2.8. "State and Local Air Quality Agency(ies)” or "State Air Agency' means
- the West Virginia Division of Environimental Protection, Office of Air Qualiry.

§45.36-3. . Adoption of Criteria, Procedures and Requirements.

3.1. The Director hereby adepts and incorporates by reference, with the
exceptions noted in Section 5 of this rule, the provisions of 40 CFR Part 93, Subpart A,
including associated criteria, procedures and requirements contained in 40 CFR Part 93,
Subpart A, as of July 1, 1954 for the purpose of meeting the requirements of 40 CFR
Part 51, Subpart T, Section 51.3%6.

§45-36-4. Requirements.

4.1.  All transportation plans, programs, and projects developed, funded or
approved in West Virginia, under Title 23 U.S.C. or the Federal Transit Act, must
conform to applicable air quality implementation plans in West Virginia. Any agency or
organization charged with the responsibility to make transportation conformity
determinations shall do so pursuant to the provisions of 40 CFR Part 93, Subpart A and
this rule; and will use the consultation procedures specified below,

§45-36-5. Consultation.
5.1. The consultation requirements of 40 CFR Part 93, Subpart A, Section
93.105 are hereby addressed and fulfilled by state-specific consultation agreements

(Memorandums of Understanding) mutually established by and among the W, Va.

3




Division of Environmental Protection (WVDEF), the W. Va. Department of
Transportation (WVDOT), and the appropriate Metropelitan Planning Organizations
(MPOQ’s), which agreements are included in Appendix A and are hereby incorporated by

reference into this rule. These agreements address and comply with the requirements of
40 CFR Part 93, Subpart A, Secton 93.105. '

845-36-6. Severability.

6.1.  The provisions of this rule and associated memorandums of understanding
are severable and if any provisions or part thereof shall be held invalid, unconstitutional,
or inapplicable tc any person or circumstance; such invalidity, unconstitutionality, or
inapplicability shall not affect or impair any of the remaining provisions, sections, or
parts of this rule and associated memorandums of understanding; or their application to
any persons Cr circumstances.




APPENDIX A
43CSR36
Memorandums of Understanding (MOU's)

MOU among WVDEP, WVDOT and the Brooke-Hancock-
Jefferson Metropolitan Planning Commission (BEI)

MOU among WVDEP, WVDOT and the KYOVA Interstate
Planning Commission (KYOVA)

MOU among WVDEP, WVDOT and the Regional
Intergovernmental Council (RIC)

MOU among WVDEP, WVDOT and the Wooed-Wirt-
Washington Interstate Planning Commission (WWW)

MOU between the W. Va. Division of Environmental Protection
(WVDEP) and the W. Va. Department of Transportation
{(WVDQOT) R

45CSR36 Appendix &

Pages: A-1-1
to A-1-10

Pages: A-2-1
to A-2-10

Pages: A-3-1
to A-3-10

Pages: A-4-1
to A-4-10

Pages: A-3-1

to A-5-10




. TRANSPORTATICN CONFORMITY
MEMORANDUM QOF UNDERSTANDING
Partiesr WVDEP, WVDOT anq EHJ

Federal regulations {40 CFR 51.39%) require submission to USEPA of a
State Implementation Plan {SIP) revision adopting the provisions of 40 CFR
Par: $3, Subpart &, (Transportation Conformity), including procedures ior
interagency <aonsultation (Federal, State and leczl) and . resoluiion of
conflicts. This document detalls procedures 7or meeiing interagency
consultation requiremenis sei forth in 40 CFR  $932.105. Parties to this
Hemorandum of Understanding (MOU) arer _the West WVirginia 0Oivision of
Snvironmenial Protection (WVDER); the West Virginia QJepartment of
Transportation (WYCOT):; and the Brocks-Hancack-Jeiferson Hetrcoclitan
Planning Commission (8HJ), herelin referred to. as the “Metropolitan Planning
Organization" or "HPQ". gHJ will be considered the "primary responsible
MEO" angd, 1s the MPO referrec to In this MOU, unless otherwise specified.
Some provisions recuire Interdction with other HMPO’s and when necessary,
the text will specify which procedures apply to the primary resconsible MPO
{BHJ}, other responsible MPY’s or adjacent HPCO’s.

In addition to the abcove mentioned parties, ths U.S. ELnvironmental
Frotection &sgancy (EPA) and the U.S. OGzpartnent of Trarspertatlion [USDOT),
through the fedesral Highway adminstrezlon (FHWA) and the Federal Transit
adminisiration (FT74}, habe review andsor approval Tunciions &t wvarilous
stages ¢f the conformity detzrmination process.

The parties herein mutually agree to adopt and ablde by all provisions
of 40 CFR Part $3, “Determining the Conformity of Faderal Actions to State
or Federal TImpiemenizfion #Plans®, Subpart &, “Conformiitvy tg Stais or
Faderzal Implementation Plans of Transporiation PRlans, Programns, 4and
Projects Developed, Funded or Approved Under Tiile 22 U.S5.C. or ihe Federal
Transit Act”. Furthermere, the parties agree to abide by the consultation
procedures deitailed below In order to meet the requirements. of 40 CFR
32,105, "Consultstion”.

Consultation is required iIn at leasi three inmstances: 1) SIP revision
relating, directly or indirectly, %o mobile sources {iransportation); 2}
conformity analysis for new or amended Transportation Imerovemeni Program
{TI®?)Y; and 3) confornity analvsis for ned or révised Transporiation P£lan.
ddditionzal consultation requirements are specified below. SIP resvislions are
initiated by WYDREP. TIP and Transportation Plan conformity determinations
are 1initiaisd by the HMPO, with +the technical assisiance of WVDOT.
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WYDEP will prepare, and submit to USEPa, a SIP revision that adopts
the provisions of the federal transportation conforaiiy rule and uhich
includes the consultation procedures below. Such consuliation will
include, at a minimum, the issues described in paragraph {(¢)(1) below.
WVDEP will provide reasonable opportunity for comment from the HMPC and
WynorT before submitting S5IP revisions that directly impact

iransportation activities. Such revisions include, at z minimum, SIP
revisions that establish or change the highway wvehicle enissions
budget, or specliy Transportation Control Heasures (TCH’s) in

nonattainment or maintenance areas.

2) The MPC and WVDOT, before making conformity determinations, must
provide reascnable opoortunity for consultation with WWDERP, USDOT and
USEPH. Such consultation will include, 2t & minimum, the 1issues
describasd in peragraph (c)(1l) belcuw.

b)Y Interagency consultation procecdures - General factors

40 CFR  9$3.:05(b3¥{2)y reguirses that six generail factors be
addressed. The following procedurses = numbered consistently with
the federal rule and address szach of the reguirements found in 40 CFR

$3.105(b}. o L o

h
-

ER
2

The procedures 3o be included in the SIP revision are detailed below.
Interagency consultation procedures will include, ar 2 minimem, the
items listed below and the specific processes in paragraph (c¢) of this
section: ) T ) T -

i) When a SIP revision 1Is proposed, it will be the responsibility of
WUDEP tio prowide the HPO and WYDOT with coples of relevant documenis
at the earliest practical date, bui no later than the initiation of a
public commeni/participation process. Should any party need
additional information or desire a meeting 1t I1s the responsibility of
that party to request the information or meeting. The party receiving
the request musi make reasonable efforts to comply in a timely manner.
If the pariy generating the recuesi Is dissatisfied with the response
or percelves a2 lack of response, the conflict resolution prcocedures
may be initiated.

When the TIP or Transportation Plen requires conformity analysis,
WUBOT Planning staff will nctlfy the speciiled contact person in
WUDEP, and utilizing mutually agreed upon technical procedures, will
calciilaie the orojscied emissions for the Transport2tion Plan or TIP.




This emissions information will bz provided to the MPO a2nd WUDEP scecified
centact persons in a timely manner. The MPO will Include a finding of
confermity or non-conformity in the aporepriate document., The MPO will
provide a copy-of the TIP, or Transportation Plan, or where applicable,
individual project anzlyses;: to WVDEP and WVDOT at the earliest practical
date, but not later than the initiation of the public participation
process, The PO will maintain a public participation process consistent
with the requirements of 28 CFR Part 450. Should any party need additional
informatLon or desire a meeting, it is the responsibility of that party to
request the Information or meeting. The party receiving the request must
mexke reascnable efforts to comply Inm & timely manner. If the party
generating the rvequest is dissatisiied with ihe response or perceives a
lack of response, the conflict resclution procedures mav be initiated.

Each party:  WYDEP, TWVDOT, and the HPO will designate a specific
son or persons &% the contact(s) for technical consultaiions. The
cifie pefsow(sW may be assigned or reassigned this duty as necessary

L
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e gther
clilitate

the smooth running of the agency or organization involvad.
tles must b2 notiflisd of such Uhanges in a timely manner, to
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he consuliation process. L
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To the exient possible, the initial consuliation process will be
n Informal Dasis betwsen the specified contact persons (“Level Ona”
ationy. When an  issue cannot be resolved through the routine
f the specified ceontacti perscns, ihen a more formal DT OCess
ired. This more formel process is ae cribed In the Cenflict
tio
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As previously statec in subsection (i) above, relevant deocunenis or
will be provided by the appropriate party at the earliest practical
but not later than the initiatien of a public cemment/participaztion

s5. Extensive fechnical support documentation need not be provided

aliy. However, the existence of such informaiion and associzied
+

ents will be noted in the relevant document(s) and it will be made
~able to the other parties at their requesi, in 2 timely manner.
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iv) No regularly scheduled consultation mestings are sstablished by this

Jocument. dowever, any party may initiate a meeting, by phone or in
writing, when a need Is perceived. The meeting may be conducted by
telephone i{ all parties concur. The inlitiating party will have the

responsibility 1o establish the agenda and to determine a nmutually
agreeable time and place to meei. The contacted parties will make




c)

1)

reasconable eafforts to help in sslecting & suitable slace and time for
the meeting and provide representiatives to participate In the
meeatings. If suitable meeiing arrangemerts cannot be made or If the
issue(s) remaln unresclved, the conflict resclution procedures may be
initiated by any party. :

v If any party provides substantial written commenis regarding any
matier subject to the reguiremenis of 40 GFR  93.103, it shall be the
responsibility of WVDEP {in the case of a proposed SIP revision) or
the MPQ (in ithe cass of a TIP or Plan revision) to provide a

substantive writien response to the party in a timely manner. 17 the
response 1s not satisfactory to ihe recelving pariy, the conflict.
resolution procedures may be iniilzted. The party responsible for

include both ithe_ comments ang  Lha

generating the document wil
r or the appropriate document.

response In the official reco:

[ AW o
—y
o]

vil To date, there have been no Transportation Conircl .hezsures
(7CM’s) in the SIP relating {o the nAonattainment or mainterange ares
and nene are antlc’pateb. Howewver 11 WUDEP anticipates. utilizing
TCH’s to obialn emissions _recuct;ons in the nonattainmen: or
maintenance area, the other pariles will be consulted early i the
process to  determine the eifecilvensss and feesibility of  such
measures in obiaining the desirsd reductions. If WUDER “subsegquently

sroposes 2 SIF revision that Includss TCH's., the agency will nmotify
UVDOT eand <he MPC, and prowvide each pariy the opportunity ito provids
Input &as soon as praciical, but ne later than the beglnning of any
public comment period. N . .

Interagency consultation procedures - Specific processes.

40 CFR 932.105{ci(1) specifies six liems which must be addressed by
the consultaticn oprocess. The prccess for handling each of these
items, numbered In the same sequence as ine federal regulation, is as
follows: - : N -

i) Evaluzting and choosing a model (or models) and associated
meihods and assumpiions to be used in hot-spot analyses and reglonal
emissions analyses; _ o .

WVBEP, WVWDOT, and the HMPU will mutually agree on the model and
methods for emissions analysis. Girectives from USEPA and USOOT will
form the {oundation for making decisions regarding emissions analvsis.
ALl parties will use the most current USEPA guidarce and policy as the
primzry determining factor for making such choices.
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iy Determining which mincr arterials and other transportation
projects  should be conslidered . “regionally significant" for t he
purposas of regional emissions aznalysis (in adciiien to those
functionally classified as principal arterial or higher or fixed
guldeway systems or _extensions that offer an altesrnative fo regional
highway travel), and which projects should be considered ic _heve a
significant change in design concept and scope from the transportation
plan or TIP,

WWYDOT will make a determination, based on professional Jjudgement,
of which projects or project changes may potentially ganerate
regicnally significant emissions. Such datermination will included
in the appropriate document{s) along with a brisf Jjustificaiion Upon
request, WVORT will provide cocles of such documean 15 any par

Iii) gvzaluating whether projects otherwise exenmpied from meeting the
regulrements of this subpart {(see 40 CFR 93.134 and $3.125% “chould
be treated as non-exenct In casas une*a potentlal aduverss emissiocons
impacts may exlst “or any reason; B - ’

It 1g expected ithat any project consistent with 4C CFR 93.134 or
40 CFR 92,135 will not have reglional alr guality impacis. However,
any of the carties may Initiate a re¥liew of the Impact of & preject If
there 1s reason 1o believe that a2 particular preoject warranis _closer
scrutiny. Staff o7 +ithe tithree parties will ewvazluats relesvent
information and attempt to reach a consensus using Lewel One
consudltetion srocedures. Ii the 1Issus remains unrssolvsd, the
conflilici rescluticon may be imitizted by any party.

iv) Making a determination, as reaquired by 93.113(¢)(1), whether
pasi obstacles to implementation of TCH’s which are behind the
schedule established In the applicable implementation plan have been
identified and are being overcome, and whether State and local
agencies with Influence over approvals or funding for TCM's are giving
maximum priority'fb'aﬁiroval or "funding for TCH's. This process shall
alsoc = consider hether delays 1in TCH implementation necessitats
revisions to 'uHe appiicable implemeniaticn plen to remove TCHM’s or
substitute TCH’s or other emission reductiion measures.

Historically, there have not been any TCM's sertaining to- the

gesigned nonattainment/maintenance ares in the SIP. Therefore,
consultation requiremenis relating to timely implementation of TCH's
are not  applicable at this time. However, 1f WVGER anticipates

utilizing T7CH's to obiain emissicons reduciions in the nonattainment or
maintenance arez, the other parties will be consulted early in the




Z)

process to  determine the effectiveness eand feasibility of such
measuress In obtalning the desirted reductions. If WVDEP subsequently
proposes to ilnclude TCHM’s in a SIF revision, the other parties must be
notified as soon as practical, bPut no later than the start of the
public comment pericd . for the relevant’ document. any such SIP
revision aust include consultation procedures that satisfy the
regquiremants of 40 CFR  937105{c)(1)(iv). -

vl Identifying, as recuired by 93.131(d), projecs lccated at sites
in PHLO nonattainment areas which have vehicle and roadway emission
and dispersion characieristics uhich are essentially identical to
those at sites which have vielations werifisd by amonitoring, and

therefore require gquantitative OHLID hot<spot analvysis: and

WogP will . notify the MP0 of any areas wiihin its polanning
region that are designated as EMI0 nomattaimment/mainisnance arsas.
WYDEP will alsoc nmotify the #MPO of any arsas within its planning region
that are procossd for such designation as sogon as eractical, but o
later than 1ihe start of the public comment period relzisd to  such
designation. Further, WWMDEP will notify the MPD of any sroject sites
that have PM1Q viclations verified by monitoring. The MPC will be
respansitle for providing z summary to WVDEP of all projecis in the
area, in suffigient deteil so that other similar prolects nmay be
identified.  Using tevel COne consultation procedurss, 2 deterainazion
of which projects require "hotspoi' analvsis will e nmade. Pothe
issue canmot bSe resolved at  Level Qne, the conflict resoluticn
procedures Will apply. - - ce

[T B

woes 0|

vi) Notification of transportation  plan or TIP rebisions or

S
amendments which merely add or delete exempt projects listed in
93.134.

s soon as practical, but no later than the time of public
notification of ‘transportation plan or TIP revisions or  amendngnts,
the MPO will also provide 2 copy cf the revision or amendment io WVDEP
and WYDOT., Each project which is exempt under 40 CFR 932,134 or 40
CFR  9$3.135 will be so0 noted. S :

Consultation process invelving the MPQ, WUDEP and WYDOT for the
following:

i) Evaluating events which will trigger new coniormity determinations
in addition 1o those iriggering svenis established In 40 CFR  $3.104;

It is _expected that most_ esvenis which may trigger & new




)

e

conforpity determinztion are clearly astablished in 40 CFR $3.104.
Howewer, any of ithe parties may initiaite.a review of additional svents
which mavy trigger a new conformity determination if there is reason to
believe that a particular 2vent warrants closer scrutiny. Lesvel One
contacts of the three parties will evaluste relevant information ‘and
atiempt to reach a consensus on whether the event(s) warrant a new
enformity determination. If the issue cannot be resclved at Level
one, the coniilcet resolution procedurss may be initiated by an party.

ii) Consulting on emissions analysis for tranmsportation activities
which cross the beorders of MPO’s or nonattainment areas or air basins;

The primary responsible MPD has the responsibility for notifving
ther TeSDGﬁSluLE HPO*3; adjacent rPQ’s;  WUDGT; and WVDER Tfor
ransportation  aciivities ihat cross the borders of HMPG's  or
ratiainment areas or basins, The parties of this agreement and any
rty so notifled abode, may eq;es; peériinent information or initliate

mesting, ‘to exami ne ancd evaluate the impacti on air-guality of such
ctivities. Iy 1is Re responsibility of ihe initiating pariv io
contact the other ﬂcr-;_s, esizablish the agenda and io determine a
mutually agreaabl= time and clace to meet., The conitacted parties must
make reasonable =fforis ‘o provide requested information in & timely
manner,  as5sist  In selecting 2 sultdnle clace and time for raguasied
meeuings, and have representatives pariicipatie in the nmeetings. If
lat information 1s . not supplied in a :iimely marner, or
msetiﬂg arrangemenis cannoi be made, or iIf the Issu=(s)
dnresol ved ihe conflict rescolution procedures may be initiaied
Ay PEATiY. ‘the event that such activiiles cross state lines,
g primary rESPOﬂSlblE MPO will noiify the octhar state’s resconsible
MPO  or adjacent  HMPO, which will then have ibe responsibility of
coordinsting those activitiss with that state’s air agency and
iransportation department. If no-ciher MPQ has responsibllity for
such transportation activiiies, the oprimary responsisle HPO  will
coordinate thoss 2ctivities directly with that state’s air agency and
iransportation department.
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Where the metropolitan golanning area does noi include the entirs
nonattainmentsmaintenance area, the parties will wuse Leusl GOne
consultation procedures to achieve cooperative planning and analysis
for determining conformity of all rrojects ouiside the wm2iropeolitan
area and within tne nonattzinment or mainienance area. If any issues
can not be resclved at Level Ona, the conflict resolution procedures
may be initlzted by any pariv.




é)

Regionally significant transportation projects uhich may be subject to
this conformity rule, but which are not FHWA/FTA projecis, will in
almost all cases be WWDOT highway projscts funded by state wmotor
vehicle taxes. 'As such, these projects will be included in  WUDOH
progranm material which is regularly and routinely supplied to the HPO.
Few, I1f anv, such projects are aniicipated. However, it will be the
shared responsibility _of WVDOT and the MPQ to igentify any such
regionally significant projectis, should thay be . programmed for
implementation, and to initiazte coordination with WVYDEP to ensure that
oroper conformity procedures are followed. Once such orojects are
identifisd, WVDOT will be responsible for monitorimg such projects
carefully 1o identify any changes in concept, scope, or location which
may recuire 3 new conformity dnzermw7atlon, and for adviszing the KPO
of such changes.. : - - - -

Non-FHWA/FTA projécts which do not originate as state-funded
WVW0OT highway projects are expecied to be disclosed to ane or more of
the partiss at an sarly stage of proposal or development. In such
cases, the party receiving such knowledge will be responsibie for
notifying +the other parties in a timely manner, 5uUi no later than the

ceipt of any related permii applications, go thait aocpropriate
conformiiy procedures will be followad. .
In cdses when a oroject sponsor discloses to ihe HPU that a reglo”al1
significant non~-FHWA/FTa project _.1s under censideration far
development, tha MHPD shall have the following responsibilities:

i3 Yo determine whethar the proposed projeci is sufficiently
conmwutedg,for implementation by the sponsor to warrant inclusion
in the MPO’s regional emissions analysis;: and If so,

ii) To determine, in consultaiion with the project sponsor,

WVYDEP, and WVYDGT as necessary, the most reasonably expscied

development scenarle regarding project schedule, concept, scope,

andg location, in sufficient .detail 1c pernmit conformity.
determination procedures to be applied to the proposed project.

Consultation on the desian, schedule, and funding of zny research and
data collection efforts and regional irarmspertaiion model devalopment
by the MPO will occur under terms of Interagency Consultation General
[Section (b)(2)] of this Hemorandun &f Understanding.
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The process for providing finzl documents and supporting infermation
to each party after apsroval or adoption shall be as described under
tarms of Interagency Consultatlion - General of this Hemorandum of
Understanding for pariles designated under Section (b)(2){ii} for
regular consultatiocn mattars. .

With regard tc Federal agencies, the following zdditicnal stieps
apply: - -

d USDOT will be asked to specify contacts for tiransportation

USEPA an

conformity Lssies. The responsible party, or party which is
initiating” some action subject to the above consultation erovisicns,
will notify these federzl contacts as soon as sractical but no later
than the begining of any public conment period assoccizted with the
ZCtion. The fedaral contact nmey request coples of the releavant
document(s). The responsible pariy, or party which iz initiating some

actlion subject tz the above ceonsuliation provisions will provide such

recuested coples as sdcn as practical, but mo laiter than ten (10 d
srior to the 2nd of ihe associated public_comament period. Exrensive
technical support documentaiicn need not be proviged initizlly.
However, the existance of such information and assoclzted documents
will be noited in tne relevant document(s) and it will 5= made
aveilable to these federal centacts, at their reguest, 1In a timaly
manmner. Tha federal CP“LaCtS may speciiv cenditions LﬁdeJ which they
will .be notifleg or t2 the consulitztiion meeiings called by the
saryies, The parties ui’l de so in & itimely manner and, 17 recuesied,
will makas reasonable efforts to alicw the federal contacts 1o obsarve
the procesdings ang make comments during the mesting(s).

“r
|

d) Resolving Conflict

Level 0One Censultetion I1s consultation that occurs ameng the
specified contact person{s) in the WVDEP, WVDOT and the MPS.  In any
circumstance where an issue cannot be resolved through the previcusiy
identified routine consultation erccess, the issue may be moved 10
Level Twe by any parivy. Level Tuwo Consultation iIs consultaticn that
cccurs among the WVDOT Secratary of Transportaticn: the YYDEP
Director, and the MPO’s Executilve Director or chief administrative
officer. In any circumstance where an Issus cannot be resclved
through Level Tuc Consuliation, the issue may be moved to & Level
Three Consultation by any of these three persons. Upon receipt of the
writien response io cdmhéenis generated from Lavel Tuwe Consultatlon,
the persen imiticeting the Level Three Consultation procedu’a has 14

alendar days-to appeal, In writing, o the Governor for resoluticn of
the conflict. Leavel Thres Consultation requires the Governor of tha

A-1-9 -




State of West Virginia, or his or her designated representative, to
resolve any conflict that cannot be resolved by Level Two consuliation

and neagotizticn. In no circumstance may the Governor's designated
representative in this process be the head or staff of WVDEP, wvwDOT,
or the HPO.

e’ Public Consultatlon Procedures

The #P0 has established a public participation preocess which provides
an opportunity. for public review and comment prisr to taking formal
action on all trarsporiation plans, TIP’s and associated conformity
determinations, consistent with the regquirements of 23 CFR Part 430.
any  comment recelved guring the comment period will be documenied and
resolved prior to formal appreval. The HPO periodcally reviews thess
procedures to ensure that the process is consistent with federal
requirements. any necessary revisicon In the public consultation
procedures will be consistent with 23 CFR 430.

The undarsigned, 4s authorized repressntetives ¢f the agency or
organization indicated, do hereby agree io the terms and conditions
set forth above, and will znsure that said agency or organization will
abide by the terms of this Hemerandum of Understanding. This
Memorancdum of Understanding becomes effsctive on the date of the final
signaiure below:

Date: 52/’/4;?_ 4éi:%?;<£f<;f;é%7i<ﬁéfi; Date: S 870

gavid c. ualiﬁéﬁan, Director Charles L. HMiller, Cabine! Secretary
WY Division ‘F Envirenmental Frotectlion WY Depariment of Transportation

//////;;;;;:::\Hucc1, Jr hairman

Brooke-Hancock-Jeiferson Hetropolitan
Plarning Commission

ATTEST:

,-}‘L{JOM Date:_84/2Y

J&bY R. Beck, fxecutive Dirsctor
Brooke-Hancock-Jefferson Metiropolitan
Planning Commission




45C3R36 Appendix A

Ii.  MOU among WVDEP, WVDOT and the KYOVA Interstate Planning -
Commission (KYCVA) o

TRANSPORTATION CONEORMITY
MEMORANDUM OF UNDERSTANDING
Parties: WVDEP, WVDOT and KYOVA

Federal regulations (40 CFR §51.398) require submissicn to USEPA of a State
Implemmentation Plan (SIP) revision adopting the provisicns of 40 CFR Part 93, Subpart A,
(Transportatien Conformity), including procedures for interagency consultation (Federal, State and
local) and resolution of conflicts.” This document details procedures for meeting interagency
consuitation requirements set forth in 40 CFR §93.105. Partiss to this Memorandum of
Understanding (MOUT) are: the West Virginia Division of Environmental Protection { WVDEP);
the West Virginia Department of Transportation (WVDOT); and the KYOVA Interstaiz Planning
Commission (KYOVA), herein referred to as the "Metropolitan Planning Organization” or
"MPO". KYOVA will be considered the "primary responsible MPO" ‘and, is the MPO referred
to in this MOU, unless otherwise specified. Some provisions require interaction with other MPQO's
and when necessary, the text will specify which procedures apply to the primary responsible
MPO (KYCYVA), other responsible MPO's or adiacent MPQO's. _

In addition to the above mentioned parties, the U.S. Environmental Protection Agency
(EPA) and the U.S. Department of Transportation (USDOT), through the Federal Highway
Administration (FHEWA) and the Federal Transit Administration (FTA), have review and/or
approval functions at various stages of the conformity determination process.

The parties herein mutually agree 10 adept and abide by all provisions of 40 CFR Part 93,
"Determining the Conformity of Federal Actiens to State or Federal Implementation Plans”,
Subpart A, "Conformity to State or Federal Implementation Plans of Transportation Plans,
Programs, and Projects Developed, Funded or Approved Under Title 23 U.S.C. or the Federal
Transit Act". Furthermore, the parties agree to abide by the consultation procedurss detailed
below in crder to meet the requirements of 40 CFR §93.105, "Consultation”.

Consultation is required in at least three instances: 1) SIP revision relating, directly or
indirectly, to mobile sources (transportation); 2) conformity analysis for new or amended
Transportation Improvement Program (TIP); and 3) conformity analysis for new or revised
Transportation Plan. Additional consultation requirements are specified below. SIP revisions ara

A-2-1




45CSRIS Appeadix A

initiated by WVDEP. TIP and Transportation Plan conformity determinations are initiated by the
MPO, with the technical assistance of WVDOT. '

a) General

1 WVDEP will prepare, and submit to USEPA, a SIP revision that adopts the provisions
of the federal transportation conformity rule and which includes the comsunltation
procedures below. Such consultation will include, at 2 minimum, the issues described in
paragraph (c){1) below. WVDEP will provide reasonable opportunity for comment from
the MPQ and WVDOT before submitting SIP revisions that directly impact transportation
activities. Such revisions include, at a minimum, SIP revisions that establish or change
the highwzy vehicle emissions budge:, or specify Transporiation Control Measures
(TCM's) in nonaftainment or maintenance areas.

2) The MPO and WVDOT, before making conformity determinations, must provide
reasonable opportunity for consultation with WVDEP, USDOT and USEPA. Such
consultation will include, at 2 minimum, the issues described in paragraph (¢)(1) below.

b) Interagency consultation procedures - General factors

40 CFR §93.105(b)(2) requires that six ge'neral factors be addressed. The following
procedures are numbered consistently with the federal rule and address each of the requirements
found in 40 CFR §93.105(b): . _

i} The procedures to be included in the SIP revision are detailed below.

2) Interagency censultatien procedurss will include, at a minimum, the items listed below
and the specific processes in paragraph {c) of this section:

i) When a SIP revision is preposed, it will be the responsibility of WVDEP tc
provide the MPO and WVDOT with copies of relevant documents at the earliest practical
date, but no later than the initiation of & public comment/participation process. Should
any party need additional information or desire a meeting it is the responsibility of that
party to request the information or meeting. The party receiving the request rnust make
reasonable efforts to comply in a timely manner. If the party generating the request is
dissatisfied with the response or perceives a lack of response, the conflict rescluticn
procedures may be initiated.
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When the TIP or Transportation Plan requires conformity analysis, WVDOT
Planning staff will notify the specified contact person in WVDEP, and utilizing mutually
agreed upon technical procedures, wiil calculate the projected emissions for the
Transportation Plan or TIP. This emissions information will be provided to the MPO and
WVDEP specified contact persons in a timely manner. The MPO will include a finding
of conformity or non-conformity in the appropriate document. The MPO will provide a
copy of the TiP; or Transportation Plan; or where applicable, individual project analyses;
to WVDEP and WVDOT at the earliest practical date, but not later than the initiation of
the public participation process.” The MPO will maintain a public participation process
consistent with the requirements of 23 CFR Part 450. Should any party need additional
informarion or desire a meeting, it is the responsibility of that party to request the
information or meeting. The party receiving the request must make reasonable efforts to
comply In a timely manner. If the party generating the request is dissatisfied with the
response or perceives a lack of response, the conflict resolution procedures may be
initiated.

ii).  Each party: WVDEP, WVDOT, and the MPO will designate a specific person or
persons as the contact(s) for technical consultations. The specified person(s) may be
assigned or reassigned this duty as necessary for the smooth running of the agency or
organization ifivelved. The other parties must be notified of such changes in a timely
manner, to. facilitate the consultation process.

To the extent possible, the initial consultation process will be on an informal basis
between the specified contact persons ("Level One"” Consultation). When an issue cannot
be resolved through the routine interaction of the specified contact persons, then a more
formal process will be required. This more formal process is described in the Conflict
Resolution Section.

iii}  As previcusly stated in subsection (i) above, relevant documents or copies will be
provided by the appropriate party at the earliest practical date, but not later than the
initation of a public comment/participation process. Extensive technical support
documentation need not be provided initially. However, the existence of such information
and associated documents will be noted in the relevant document{s) and it will be made
available to the other parties at their request, in a Himely manner.

iv) No regularly scheduled consultation meetings are established by this document.
However, any party may initiate a meeting, by phone or in writing, when a need is
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perceived. The meeting may be conducted by telephone if all parties concur. The initiating
party will have the responsibility to establish the agenda and to determnine a mumally
agreeable time and place to meet. The contacted parties will make reasonable efforts to
help in selecting a suitable place and time for the meeting and provide representatives to
participate in the meetings. If suitable meeting arrangements can not be made or if the
issue(s) remain unresolved, the conflict resclution procedures may be initated by any
party.

v} If any party provides substantial written comments regarding any matter subject
to the requirements of 40 CFR §93.105, it shall be the respensibility of WVDEP (in the
case of a preposed SIP revisicn) or the MPQO (in the case of a TIP or Plan revision) to
provide a substantive written response to the party in a timely manner. If the response is
not satisfactory to the receiving party, the conflict resolution procedures may be initiated.
The party responsible for generating the decument will include both the comments and
the response in the official record for the appropriate document.

vi) Te date, there have been no Transporiation Control Measures (TCM's) in the SIP
relating to the nonattainment or maintenance area and none are anticipated. However, if
WVDEF anticipates utilizing TCM's to obtain emissions reductions in the nonattainment
or maintenance area, the other parties will be consulted early in the process to determine
the effectiveness and feasibility of such measures in obtaining the desired reductions. If
WVDEP subsequently preposes a SIP revision that includas TCM's, the agency will notify
WVDOT and the MPO, and provide each party the oppermunity to provide input as soon
as practical, but no later than the beginning of any public comment period.

c) Interagency consultation procedurss - Specific processes

40 CFR §93.103(c)(1) specifies six items which must be addressed by the consultation
process. The process for handling each of these items, numbered in the same sequence as the
federal regulatien, is as follows:

1 i) Evaluating and choosing a model {or models) and associated methods and
assumptions to be used in hot-spor analyses and regional emissions analyses;

WVDEP, WVDOT, and the MPO will mutuaily agree on the model and methods
for emissions analysis. Directives from USEPA and USDOT will form the foundation for
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making decisions regarding emissions analysis. All parties will use the most current
USEPA guidance and policy as the primary determining factor for making such choices.

i1} Determining which miner arterials and other transportation prejects should be
considered "regionally significant" for the purposes of regional emissions analysis {in
addition to those functionally classified as principal arterial or higher or fixed guideway
systems or extensions that offer an alternative to regional highway travel), and which
projects should be considered to have a significant change in design concept and scope
from the transportation plan or TIP;

WVDOT will make a determination, based on professicnal judgement, of which
projects or project changes may potentially generate regionally significant emissions.
Such determination will be included in the appropriate document(s) along with a brief
justification. Upon request, WVDOT will provide copies of such documents to any party.

{ii) Evaluating whether projects otherwise exeropted from meeting the requirements
of this subpart (see 40 CFR §§93.134 and 93.133) should be treated as non-sxempt in
cases where potential adverse emissions impacts may exist for any reason;

It is expected that any preject consistent with 40 CFR §93.134 or 40 CFR §93.135
will not have regional air quality impacts. However, any of the parties may initiate a
review of the impact of a project if there is reason to believe that a particular project
warrants closer scrutiny. Staff of the three parties will evaluate relevant information and
attempt to reach a consensus using Level One consultation procedures. If the issue
remains unresolved, the conflict resolution procedures may be inidated by any party.

1v) Making a determination, as required by §93.113(c)(1), whether past obstacles to
implemantation of TCMs which are behind the schedule established in the applicable
implementation plan have been identified and are being overcome, and whether State and
local agencies with influence over approvals or funding for TCMs are giving maximum
priority to approval or funding for TCMs. This process shall also consider whether delays
in TCM implementation necessitate revisions to the applicable implementation plan to
remove TCMs or substitute TCMs or other emission reduction measures;

Historically, there have not been any TCM's pertaining to the designated
nonattainment/maintenance area in the SIP. Therefore, consultation requirements relating
to timely implementation of TCM's are not applicable at this fime. Howaver, if WVDEP

A-2-5




43C8R36 Appeadix A

anticipates utlizing TCM's to obtain emissions reductions in the nonattainment or
maintenance area, the other parties will be consulted early in the process to determine the
effectiveness and feasibility of such measures -i;_-obtaining the desired reductions. If
WVDEP subssquently propeses to include TCM's in a SIP revision, the other parties must
be notified as soon as practical, but no later than the start of the public comment period
for the relevant document. Any such SIP revision must include consultation procedures

that satisfy the requirements of 40 CFR §93.103(c)(1)(iv).

v) Identifying, as required by §93.131(d), projects located at sites in PM,,
- . - .- -nonattainment areas which have wvehicle and roadway emission and dispersion

characteristics which are essentially identical to those at sites which have violaticns

verified by monitoring, and therefore require quantitative PM,, hot-spot analysis; and

WVDEP will notify the MPO of any areas within its planning region that are
designated as PM 10 nonattainment/maintenance areas, WVDEP wil] also notify the MPO
of any areas within its planning region that are proposed for such designation as soon as
practical, but no later than the start of the public comment period related to such
designation. Further, WVDEP will notify the MPO of any project sites that have PM1C
violations verified by monitoring. The MPO will be responsible for providing a summary
to WVDEP of all projects in the area, in sufficient detail so that other similar projects
may be identified. Using Level One consultation procedures, a determination of which
projects require "hotspot” analysis will be made. If the issue can not be.resclved at Level
One, the conflict resolution procedures will apply.

vi) Notification of transportation plan or TIP revisions or amendments which merely
add or delete exempt projects listed in §93.134.

As soon as practical, but no later than the time of public notification of
transportation plan or TIP revisions or amendments, the MPO will also provide a copy
of the revision or amendment to WVDEP and WVDOT. Each projeot which is exempt
under 40 CFR §93.134 or 40 CFR §93.135 will be so noted.

2) Consultation process involving the MPQO, WVDEP and WVDOT for the following:

i) Evaluating events which will trigger new conformity determinations in addition
to those triggering events estzblished in 40 CFR §93.104;
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It is expected that most events which may trigger a new conformity determination
are clearly established in 40 CFR §93.104. However, any of the parties may initiate 2
review of additional events which may trigger a new conformity determination if there is
reason to believe that a particular event warrants closer scrutiny. Level One contacts of
the three parties will evaluate relevant information and attempt to reach a consensus on
whether the event(s) warrant a new conformity determination. If the issue can not be
resolved at Level One, the conflict resolution procedures may be initiated by any party.

1) Consulting on emissions analysis for transportation activities which cross the
borders of MPOs or nonattainment areas or air basins;

The primary responsible MPQO has the responsibility for notifying other responsible
MPQ's; adjacent MPQ's; WVDOT; and WVDEP for transportation activities that cross the
borders of MPQ's or nonattainment areas or basins. The parties of this agreement and any
party so notified above, may request pertinent information or initiate a2 meeting, to
examine and evaluate the impact on air-quality of such activities. It is the responsibility
of the Initiating party t0 contact the other parties, establish the agenda and to determine
a mutually agreeable time and place ro meet. The contacted parties must make reasonable
efforts to provide requested information in a timely manner; assist in selecting a2 suitable
place and time for requested meetings; and have representatives participate in the
meetings. If appropriate information is not supplied in a timely manner, or suitable
meeting arrangements can not be made, or if the issue(s) remain unresolved, the conflict
resolution procedures may be initiated by any party. In the event that such activities cross
state lines, the primary responsible MPO will notify the other state's responsible MPC or -
adjacent MPO, which will then have the responsibility of coordinating those activities with
that state's air agency and transportation department. If no other MPO has responsibility
for such transportation activities, the primary respousible MPO will coordinate those
activities directly with that state's air agency and transportation department.

3) Where the memopolitan planning area does not include the entire
nonattainment/maintenance area, the parties will use Level One consultation procedures to achieve
cooperative planning and analysis for determining conformiry of all projects outside the
metropolitan arez and within the nonattainment or maintenance area. If anv issues can not be
resolved at Level One, the conflict resolution procedures may be initiated by any party.
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4} Regionally significant transportation projects which may be subject to this conformity rule,
but which are not FHWA/FTA projects, will in almost all cases be WVDOT highway projects
funded by state motor vehicle taxes. As such, these projects will be included in WVDOH
program material which is regularly and routinely supplied tc the MPO. Few, if any, such
projects are anticipated. However, it will be the shared responsibility of WVDOT and the MPO
to iden:ify any such regionmally significant projects, should they be programmed for
implermentation, and to initiate coordination with WVDEP to ensure that proper conformity
procedures are followed. Once such projects are identifled, WVDOT will be responsibie for
monitoring such projects carefully to identify any changes in concept, scope, or location which-
may require a new conformity determination, and for advising the MPO of such changes.

Non-FHWA/FTA projects which do not originate as state-funded WVDOT highway
projects are expectad to be disclosed to one or more of the parties at an carly stage of proposal
or development. In such cases, the party receiving such knowledge will be responsible for
notifying the other parties in a timely manner, but no later than the receipt of any related permit
applications, so that appropriate conformity procedures will be follewed.

(5) In cases when a project sponscr discloses to the MPO that a regionally significant non-

FHWA/FTA project is under consideration for &e\?eloﬁment, the MPO shall have the following
responsibilities: _ e,

i} To determine whether the proposed project is sufficiently committed for
implementation by the sponsor to warrant inclusion in the MPO's regional emissions
analysis; and if so, '

i) ~ To determine, in consultation with the projec_t spons_or, WYVDEP, and WVDOT as
necessary, the most reasonably expected development scenario regarding project schedule,
concept, scope, and location, in sufficient detail to permit conformity determimation
procedures to be applied to the proposed project.

(6)  Consultation on the design, schedule, and funding of any rqsea.rchaéd dg;_ta collection
efforts and regional transportation model develepment by the MPO will cccur under terms of
Interagency Consultation- General [Section (b)(2)] of this Memorandum of Understanding.

(7) The process for providing final documents and supporting information to each party after
approval or adoption shall be as described under terms of Interagency Consultation - General of
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this Memorandum of Understanding for parties designated under Secticn (b)(2)(ii} for regular
consultation matrers,

With regard to Federal agencies, the following additional steps apply:

USEPA and USDOT will be asked to specify contacts for transpertation conformity issues. The
responsible party, or party which is initiating some action subject to the above consultation
provisions, will netify these federal contacts as socn as practical but no later than the beginning
of any public comment period associated with the action. The federal contact may request copies
of the relevant document(s). The responsible party, or party which is initiating some action
subject 1o the above censultation provisicns will provide such requested copies as soon as
practical, but no later than ten (10) days prior to the end of the associated public cormment period.
Extensive technical support documentation need not be provided initially, However, the existence
of such information and associated documents will be noted in the relevant document(s) and it
will be made available to these federal contacts, at their requast, in a timely manner, The federal
contacts may specify conditions under which they will be notified prior to the consultation
meetings called by the parties. The parties will do se in a timely manner and, if requested, will
make reasonable efforts to allow the federal contacts to observe the proceedings and make
comments during the meeting(s). , .

d) Resolving Conflicts

Level One Consultation is consultation that oceurs among the specified contact person(s)
m the WVDEP, WVDOT and the MPO. In any circumstance where an issue cannot be resolved
through the previously identified routine consultation process, the issue may be moved to Level
Two by any party. Level Two Consultation is consultation that occurs among the WVDOT
Secretary of Transportation; the WVDEP Director; and the MPQ's Executive Director or chief
administrative officer. In any circumstance where an issue cannot be resolved through Level Two
Consultation, the issue may be moved to a Level Three Consultation bv any of these three
persons. Upon receipt of the written response to comments generated from Level Two
Consultation, the person initiating the Level Three Consultation procedure has 14 calendar days
to appeal, in writing, to the Governor for resolution of the conflict. Level Three Consultation
requires the Governor of the State of West Virginia, or his or her designated representative, to
resolve any conflict that can not be resolved by Level Two consultation and negotiation. In no
circumstance may the Governor's designated representative in this process be the head or staff
of WVDEP, WVDOT, or the MPO.
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e) Public Consultation Procedures

The MPO has established a public participation process which provides an opportunity
for public review and comment prior to taking formal action on all ransportation plans, TIPs, and
associated conformity determinations, consistent with the requirements of 23 CFR Part 450. Any
comment received during the comment period will be documented and resolved prior to formal
approval. The MPO pericdically reviews these procedures to ensure that the process is consistent

with federal requirements. Any necessary revision in the public consultation procedures will be
consistent with 23 CFR 45C. '

The undersigned, as authorized representatives of the agency or organizatien indicated,
do hereby agree to the terms and conditions set forth above, and will ensure that said agency or
organization will abide by the terms of this Memo_randum of Understanding, This Memorandum

of D/riderstandmg bec?ﬁecuve on theﬁd.ate of the final signature below:

Date: %% /,/////{ e T 95y

a‘/-’

David C. Callaghan, Director Chaﬂes L. Miller, Cabmer Sccretary
L _
WV Division of Environmental Protection WV Depam'nent of Transportation

/ j /é%Datc.Zé_f/ 7

M heie P. Craig, Exeou@é Director
KYOVA Interstate Planning Commission
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III.  MOU among WVDEP, WVDOT and the Regional Intergevernmental Council
(RIC) N o |

TRANSPORTATION CONFORMITY
MEMORANDUM OF UNDERSTANDING
Parties: WVDEP, WVDOQT and RIC

Federal regulations (40 CFR §51.396) reguire submission tc USEPA of a State
Implementation Plan (SIP) revision adepting the provisions of 40 CFR Part 93, Subpart A,
(Transportafion Conformity), including procedures for interagency consuliafion (Federal, State and
local) and resolution of corflicts. This document details procedures for meeting interagency
consultation requirements set forth in 40 CFR §93.105. Parties to this Memorandum of
Understanding (MOQU) are: the West Virginia Division of Envirenmental Protection (WVDEP);
the West Virginia Deparmment of Transportation (WVDOT); and the Regional Intergovernmental
Council (RIC), herein referred to as the “Metropohtan PIannmﬂ Orgamzanon or "MPQO". RIC
will be considered the "primary responsible MPO" and, is the MPQ referred to in this MOU,
unless otherwise specified. Some provisions require interaction with other MPO's and when
necessary, the text will specify which procedures zpply to the primary responsible MPO (RIC),
other responsible MPO's or adjacent MPO's.

In addition to the above mentioned partles the U.S. Environmental Protection Agency
(EPA) and the U.S. Department of Tra.nsportanon (USDOT), through the Federal Highway
Administration (FHWA) and the Federal Transit Administration (FTA), have review and/or
approval functions at various stages of the conformity déterminaﬁon_p_roccss.

_ The parties herein mutually agree to adopt and abide by all provisions of 40 CFR Part 93,
"Determining the Conformity of Federal Actions to State or Federal Implementation Plans",
Subpart A, "Conformity to State or Federal [mplementation Plans of Transportation Plans,
Programs, and Projects Developed, Funded or Approved Under Title 23 U.S. C. or the Federal
Transit Act”. Furthermore, the parties agree to abide by the consultation procedures detailed
below in order to meet the requirements of 40 CFR §93.105, "Consultation™.

Consultation is required in at least three instances: 1) SIP revision relating, directly or
indirectly, to mobile sources (rraﬁspbriédon); '2) cbnformity analysis for new or amended
Transportation Improvement Program (TIP); and 3} conformity analysis for new or revised
Transportation Plan. Additional consuitation requirements are specified below. SIP revisions are
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inittated by WVDEP. TIP and Transportation Plan conformity dcterrmnanons are initiated by the
MPO, with the technical assistance of WVDOT.

aj General

1) WVDEP will prepare, and submit to USEPA, a SIP revision that adopts the provisions
of the federal transportation conformity rule and which includes the consultation
procedures below. Such consultation will include, at 2 minimum, the issues described in
paragraph (c)(1) below. WVDEP will provide reasonable opportunity for comment from
the MPO and WVDOT before submitting SIP revisicns that directly impact transportation
activities. Such revisions include, at a minimum, SIP revisions that establish or change
the highway vehicle emissions budget, or specify Transportatlon Control Measures
{TCM's} in nonattainment or maintenance areas.

2) The MPO and WVDOQT, before making conformity determinations, must provide
reascnable opportunity for consultation with WVDEP, USDOT and USEPA. Such
consultation will include, at a minimum, the issues described in paragraph (c}(1) below.

b) Interagency consultation procedures - General factors

40 CFR §93.105(b)(2) requires that six general factors be addressed. The following
procedures are numbered consistently with the faderal rule and address sach of the requirements
found in 40 CFR §93.105(b):

D The procedures to be inciuded in the SIP revision are detailed below.,

2) Interagency consultation procedures will include, at & minimum, the items listed below
and the specific processes in paragraph {¢) of this secticn:

i) When a SIP revision is proposed, it will be the responsibility of WVDEP to
provide the MPQ and WVDOT with copies of relevant documents at the earliest practical
date, but no later than the initiation of a public comment/participation process. Shouid
any party need additicnal information or desire a meeting it is the responsibility of that
party to request the information or meeting. The party receiving the request must maxke
reasonable efforts to comply in a timely manmner. If the party generating the request is
dissatisfied with the response or perceives a lack of response, the conflict resolution
procedures may be initiated.
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When the TIP or Transpertation Plan requires conformity analysis, WVDOT
Planning staff will notify the specified contact person in WVDEP, and utilizing mutuaily
agreed upon technical preocedures, will calculate the projected emissions for the
Transportaticn Plan or TIP. This emissions information will be provided to the MPO and
WVDEP specified contact persons in a timely manner. The MPO will include a finding
of conformity or non-conformity in the appropriate decument. The MPO will provide a
copy of the TIP; or Transportation Plan; or where applicable, individual project analyses;
to WVDEP and WVDOT at the earliest practical date, but not later than the initiation of
the public participation process. The MPO will maintain a public participation process
consistenit with the requirements of 23 CFR Part 450. Should any party nesd additional
information or desire a meeting, it is the respensibility of that party to request the
information or meeting. The party receiving the request must make reasonable efforts to
comply in a timely manner. If the party generating the request is dissatisfied with the
response or perceives a lack of response, the conflict resclution procedures may be
initiated.

ii) Each party: WVDEP, WVDOT, and the MPO will designate a specific person or
persons as the contact(s) for technical consultations. The specifisd person(s) may be
assigned or reassigned this dury as necessary for the smooth running of the agency or
organizatien involved. The other parties must be notified of such changes in a timely
manner, to facilitate the consultation process.

To the extent possible, the initial consultation process will be cn an informal basis
between the specified contact persons ("Level One" Consultaticn). When an issue cannot
be resolved through the routine interaction of the specified contact persons, then a more
formal process will be required. This mere formal process is described in the Conflict
Resoluticn Section. N N

ii1)  As previously stated in subsection (i) above, relevant documents or copies will be
provided by the appropriate party at the earliest practical date, but not later than the
inidation of a public comment/participation process. Extensive technical support
docwmentation need not be provided inidally. However, the existence of such information
and associated documents will be noted in the relevant document(s) and it will be made
avaiiable to the other parties at their request, in a fimely manner,

iv)  No regularly scheduled consultation meetings are established by this document.
However, any party may initiate a meeting, by phone or in writing, when 2 need is
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perceived. The meeting may be conducted by telephone if all parties concur. The initiating
party will have the responsibility to establish the agenda and to determine a mutually
agreeable time and place to meet. The contacted parties will make reasonable efforts to
help in selecting a suitable place and time for the meeting and provide representatives to
participate in the meetings. If suitable meeting arrangements can not be made or if the
issue(s) remain unresolved, the conflict resclution proceduresr may be initiated by any

party.

V) If any party provides substantial written comments regarding any matter subject
to the requirements of 40 CFR §53.103, it shall be the responsibility of WVDEP (in the
case of a proposed SIP revision) or the MPO (in the case of a TIP of Plan revision) to
provide a substantive written response to the party in a timely manner. If the response is
not satisfactory to the receiving party, the conflict resolution procedures may be initiated.
The party responsible for generating the document will include both the comments and
the respense in the official record for the appropriate document.

vi) To date, there have been no Transportation Control Measures (TCM's) in the SIP
relating to the nonattainment or mainienance area and none are anticipated, However, if
WYVDEP anticipates utilizing TCM's to obtain emissions reductions in the nonattainment
or maintenance area, the other parties will be consulted early in the process to determine
the effectiveness and feasibility of such measures in obtaining the desired reductions. If
WVDEP subsequently proposes a SIP revision that includes TCM's, the agency will notify
WWVDOT and the MPO, and provide each party the opportunity to provide input as soon
as practical, but no later than the beginning of any public comraent period.

) Interagency consultation procedures - Specific precesses

40 CFR §93.105(¢)(1) specifies six items which must be addressed by the consultation
process. The process for handling each of these items, numbered in the same sequence as the
federal regulation, is as follows:

1) i) Evaluating and choosing a model "7(701”_rno_déls')waﬁd_é.ssociated methods and
assumptions to be used in hot-spot analyses and regional emissions analyses;

WVDEP, WVDOT, and the MPO will mutually agres on the model and methods
for emissions analysis, Directives from USEPA and USDOT will form the foundation for
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making decisions regarding emissions analysis. All parties will use the most current
USEPA guidance and pelicy as the primary determining factor for making such choices.

if) Determining which minor arterials and other transportation projects should be
considered “"regionally significant” for the purposes of regional emissions analysis (in
addition to those functionally classified as principal arterial or higher or fixed guideway
systems or extensions that offer an alternative to regional highway travel), and which
projects should be considered to have a significant change in design cencept and scope
from the transportation plan or TIP;

WVDOT will make a determination, based on professional judgement, of which
projects or project changes may potentially generate regionally significant emissions.
Such determinaticn will be included in the appropriate document(s} along with a brief
justification. Upon request, WVDOT will provide copies of such documents to any party.

iiily ~  Evaluating whether projects otherwise exempted from meeting the requirements
of this subpart (see 40 CFR §§93.134 and 93.135) should be treated as non-exempt in
cases where potential adverse emissions {mpacts may exist for any reason;

It is expected that any project consistent with 40 CFR §93.134 or 40 CFR §93.135
will not have regional air quality impacts. However, any of the parties may initiate a
review of the impact of a project if there is reason to believe that a particular project
warrants closer scrutiny, Staff of the three parties will evaluate relevant information and
attempt to-reach a consensus using Level One consultation procedures. If the issue’
remains unresolved, the conflict resolution procedures may be initiated by any party.

iv) Making a determination, as required by §93.113(c)(1), whether past obstacles to
implementaton of TCMs which are behind the schedule established in the applicable
implementation plan have been identified and are being overcome, and whether State and
local agencies with influence over approvals or funding for TCMs are giving maximum
priority to approval or funding for TCMs. This process shall also consider whether delays
in TCM implementarion necessitate revisions to the applicable impiementaton plan to
remove TCMs or substitute TCMs or other emission reduction measures;

Historically, there have not been any TCM's pertaining to the designated
nonattainment/maintenance area in the SIP. Therefore, consultation requirements relating
to timely implementation of TCM's are not applicable at this time. However, if WVDEP
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anticipates utilizing TCM's to obtain emissions reductions in the nonattainment or
maintenance area, the other parties will be consulted early in the process to determine the
effectiveness and feasibility of such measures in obtaining the desired reductions. If
WVDEP subsequently proposes to include TCM's in a SIP revision, the other parties must
be notified as soon as practical, but no later than the start of the public comment period
for the relevant document. Any such SIP revision must include consultation procedures
that satisfy the requirements of 40 CFR §93.105(c){1)(iv).

V) Identifying, as required by §93.1321(d), projects located at sites in PM,
nonattainment areas which have vehicle and roadway emission and dispersion
characteristics which are essentially identical to those at sites which have violations
verified by monitoring, and therefore reguire quantitative PM,, hot-spot analysis; and

WVDEP will notify the MPO of any areas within its planning regicn that are
designated as PM10 nonattainment/maintenance areas. WVDEP will also notify the MPO
of any areas within its planning region that are proposed for such designaticn as soen as
practical, but no later than the start of the public comment pericd related to such
designation. Further, WVDEP will notify the MPO of any project sites that have PM10
violations verified by monitoring. The MPO will be responsible for providing a summary
¢ WVDEP of all projects’in the ares, in sufficient detail so that other similar projects
may be identified. Using Level One consuliation procedures, a determination of which
projects require "hotspot” analysis will be made. If the issue can not be resolved at Level
One, the conflict resolution procedures will apply.

vi) Notification of transportation plan or TIP revisions or amendments which merely
add or delete exempt projects listed in §93.134,

As soon as practical, but no later than the time of public notification of
transportation plan or TIP revisions or amendments, the MPO will also provide a copy
of the revision or amendment to WVDEP and WVDOT. Each project which is exempt
under 40 CFR §63.134 or 40 CFR §93.135 will be so noted. _

2) Consultation process involving the MPO, WVDEP and WVDOT for the f:élloxxf’ing:

1) Evaluating events which will frigger new conformity determinations in addition
to those triggering events established in 40 CFR §93.104;
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It is expected that most events which may trigger a new conformity determination
are clearly established in 40 CFR §93.104. Howaver, any of the parties may initiate a
review of additional events which may trigger a new conformity determination if there is
reason to believe that a particular event warrants closer scrutiny. Level One contacts of
the three parties will evaluate relevant information and attempt to reach 2 consensus on
whether the event(s) warrant a new conformity determination. If the issus can not be
resolved at Level One, the conflict resolution procedures may be initiated by any party.

ii) Consulting on emissions analysis for transportaticn activities which cross the
borders of MPOs or nenattainment areas or air basins;

The primary responsible MPO has the responsibility for notifying other responsible
MPO's; adjacent MPO's; WVDOT;, and WVDEP for transportation activities that cross the
borders of MPO's or nonattainment areas or basins, The parties of this agreement and zny
party sc notified above, may request pertinent information or initiate a meeting, to
examine and evaluate the impact on air-quality of such activities. It is the responsibiliry
of the initiating party to contact the other parties, establish the agenda and to determine
a murually agreeable time and place 10 mest. The contacted parties must make reasonable
efforts to provide requested information in a timely manner; assist in selecting a suitable
place and fime for requested meetings; and have representatives participate in the
mestings. If appropriate information i{s not supplied in a timely manner, or suitable
meeting arrangements can not be made, or if the issue(s) remain unresclved, the conflict
resolution procedures may be initiated by any party. In the event that such activities cross -
state lines, the primary responsible MPO will notify the other state's responsible MPO or
adjacent MPO, which will then have the responsibility of coordinating those activities with
that state’s air agency and transportation department. If no other MPO has respensibility
for such transportation activities, the primary responsible MPO will coordinate those
activities directly with that state's air agency and transportation department.

3) Where the metopolitan planning area does mnot include the entire
nonattainment/maintenance area, the parties will use Level One consultation procedures to achieve
cooperative planning and analysis for determining conformity of all projects outside the
metropolitan arsa and within the nonattainment or maintenance area. If any issues can not be
resolved at Level One, the conflict resolution procedurss may be initiated by any party.




45CSR36 Appendix A

4) Regionally significant transportation projects which may be subject to this cénformity rule,
but which are not FHWA/FTA projects, will in almost all cases be WVDOT highway projects
funded by state motor vehicle taxes. As such, these projects will be included in WVDOH
program material which is regularly and routinely supplied to the MPO. Few, if any, ‘such
projects are anticipated. However, it will be the shared respons1b1hty of WVDOT and the MPO
to identify any such regionally significant projects, should they be programmed for
implementation, and to initiate coordination with WVDEP to ensure that proper confermity
procedures are followed. Once such projects are identified, WVDOT will be responsible for
monitoring such projects carefully to identify any changes in concept, scope, or location which
may require a new conformity determination, and for advising the MPO of such changes.

Non-FHWA/FTA projects which do not originate as state-funded WVDOT highway
projects are expected to be disclosed to one or more of the parties at an early stage of proposal
or development. In such cases, the party receiving such knowledge will be responsible for
notifying the other parties in a timely manner, but no later than the receipt of any related permit
applications, so that appropriate conformity procedures will be foilowed.

(5) In cases when a project sﬁonsor discloses to the MPO that 2 regionall} sigj:;i-ﬁcant ncn-
FHWA/FTA project is under consideration for development, the MPO shall have the following
responsibilites: -

1) To determine whether the proposed project is sufficiently committed for
implementation by the sponsor to warrant inclusion in the MPQO's regional emissions
analysis; and if so,

if) To determine, in consultation with the project sponsor, WVDEP, and WVDOT as
necessary, the most reasonably expected development scenario regarding project schedule,
concept, scope, and location, in sufficient detail to permit conformity determination
procedures to be applied to the proposed project.

(6)  Consultation on the design, schedule, and funang o—f ‘any research and data collection
efforts and regional transportation medel developmem by the MPO will ocour uncer terms of

Interagency Consultation- General [Section (b)(2)] of this Memerandurm of Understanding.

(7 The process for providing final documents and suppomng information to each party after
approval or adoption shall be as described under terms of Interagency Consultation - General of
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this Memorandum of Understanding for parties designated under Secrion (b)(2){ii) for regular
consultation matters.

With regard to Federal agencies, the following additional steps apply:

USEPA and USDQT will be asked to specify comacts for transportation conformity issues. The
responsible party, or party which is 1n1r1at1ng some action subject to the above consultation
provisions, will notify these federal contacts as soon as practical but no later than the beginning
of any public comment period associated with the action. The federal contact may request copies
of the relevant document(s). The responsible party, or party which is initiating some action
subject to the above consuitation provisions will provide such requested copies as soon as
practical, but no later than ten (10) days prior to the end of the associated public comment period.

Extensive technical support documentation need not be provided initially. However, the existence
of such information and associated documents will be noted in rthe relevant document(s) and it
wiil be made available to these federal contacts, at their request, in a timely manner. The federal
contacts may specifv conditions under which they will be notified prior to the consultation
meetings called by the parties. The parties will do so in a timely' manner and, if requested, will
make reasonable efforts to allow the federal contacts 10 observe the proceedings and make
comments during the meering(s).

d) Resolving Conflicts ) o

Level One Consultation is consultation that occurs among the specified contact person(s)
in the WVDEP, WVDQOT and the MPQO. In any circumstance where an issue cannot be resolved
through the previously identified routine consultation process, the issue may be moved to Level
Two by any party. Level Two Consultation is consultation that occurs among the WVDOT
Secretary of Transportation; the WVDEP Director; and the MPO's Executive Director or chief
administrative officer, In any circumstance where an issue cannot be resolved through Level Two
Consultation, the issue may be moved to a Level Three Consultation by any of these three
persons. Upon receipt of the written response to comments " generated from Level Two’
Consultation, the person initiating the Level Three Consultation procedure has 14 calendar days
to appeal, in writing, to the Governor for resolution of the conflict, Level Three Censultation
requires the Governor of the State of West Virginia, or his or her designated representative, to
resolve any conflict that can not be resolved by Leve! Two consultation and negotiation. In ne
circumstance may the Governor's designated representative in this process be the head or staff
of WVDEP, WVDOT, or the MPO. o
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e) Public Consultation Procedures

The MPO has established a public participaﬁon process which provides an opportunity
for public review and comment pricr to taking formal action on all transportation plans, TIPs, and
asscelated conformity determinations, consistent with the rcﬁuircments of 23 CFR Part 450. Any
comment received during the comment period will be documented and resolved pricr to formal
approval. The MPO periodically reviews these procedures to ensure that the process is consistent

with federal requirements. Any necessary revision in the public consultation procedures will be
consistent with 23 CFR 450. '

Z—Merzlo/mdum of}dgxstanding becomes effective on the date of the final signature below:

g _/W@ Datc;%é%‘//%/%//% Date:_g_¥ %7
David C. Callgﬁm, Director ~ Charles L. Miller, Cabinet Secretary
WV Division of Environmental Protection WV Department of Transportation

/] j ‘;'/:J -
[ 4
}dj‘/{:ff’j j};}/ﬁM/ta Date: E -$-99

hn L. Romane, Executive Director
Regional Intergovernmental Council
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IV,  MOU among WVDEP, WVDOT and the Wooed-Wirt-Washington Interstate
Planning Commission (WWW) T '

TRANSPORTATION CONEORMITY
MEMORANDUM OF UNDERSTANDING
Parties: WVDEP, WVDOT and WWW

Federal regulations (40 CFR §51.396) require submission to USEPA of a State
Impiementation Plan (SIP) revisicn adepting the provisions of 40 CFR Part 93, Subpart A,
(Transportation Conformity), including procedures for interagency censultation (Federal, State and
local) and resoluticn of conflicts. This document details procedures for meeting interagency
consultation requirements set forth in 40 CFR §93.105,  Parties tc this Memorandum of
Understanding {(MOU) are: the West Virginia Divisicn of Environmental Protection (WVDEP);
the West Virginia Department of Transportdtion {(WVDOT); and the Wood-Washington-Wirt
Interstate Planning Commission {WWW), herein referred to as the "Mewopolitan Planning
Organization" or "MPQO". WWW will be considered the "primary responsible MPO" and, is the
MPO referred to in this MOU, unless otherwise specified. Some provisions require interaction
with other MPQO's and when necessary, the text will specify which procedures apply to the
primary respensible MPO (WWW), other responsible MPQO's or adjacent MPOC's.

In addition to the above mentioned parties, the U.S. Environmentzal Protection Agency
{EPA} and the U.S. Department of Transportation (USDOT), through the Federal Highway
Administration (FEWA) and the Federal Transit Administration (FTA), have review and/or
approval functions at various stages of the conformity determination process.

The parties herein mutually agree to adopt and abide by all provisions of 40 CFR Part 93,
"Determining the Conformity of Federal Actions to State or Federal Implementation Plans”,
Subpart A, "Conformity to State or Federal Implementation Plans of Transportation Plans,
Programs, and Projects Developed, Funded or Approved Under Title 23 U.S.C. or the Federal
Transit Act”. Furthermore, the parties agree to abide by the consultation procedures detailed
below in order to meet the requirements of 40 CER §93.105, "Consultation”.

Consultation is required in at least three instances: 1) SIP revision relating, directly or
indirectly, to mobile sources (transportaticn); 2) conformity analysis for new or amended

Transportation Plan. Additional consultaticn requirements are specified below. SIP revisions are
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inittated by WVDEP. TIP and Transportation Plan conformity determinations are initiated by the
MPO, with the technical assistance of WVDOT.

a) General

1} WVDEP will prepare, and submit to USEPA, a SIP revision that adopts the provisicns
of the federal transportation conformity rule and which includes the consultation
procedures below. Such consultation will include, at a minimum, the issues described in
paragraph {c){1) below. WVDEP will provide reasonable opportunity for comment from
the MPO and WVDOT before submitting SIP revisicns that directly impact transportation
activities. Such revisions include, at 2 minimum, SIP revisions that estabiish or change
the highway wvehicle emissions budget, or specify Transportation Control Measures
(TCM's) in nonattainment or maintenance areas.

2) The MPO and WVDOT, before making conformity determinations, must provide
reasonable opportunity for consultation with WVDEP, USDOT and USEPA. Such
consultation will include, at a minimum, the issues described in paragraph (¢){1) below.

b) Interagency consultation procedures - General factors

40 CFR §93.105(b)(2) requires that six general factors be addressed. The following
procedures are numbered consistently with the federal rule anc} address each of the requirements
found in 40 CER §93.105(b): o

1) The procedures to be included in the SIP revision afe detailed below.

2} Interagency consultation procedures will include, at a minimum, the items listed below
and the specific processes in paragraph (c) of this section:

i) When a SIP revision is proposed, it will be the responsibility of WVDEP to
provide the MPO and WVDOT with copies of relevant documents at the earliest practical
date, but no later than the initiation of a public comment/participation process. Should
any party need additional information or desire a meeting it is the responsibility of that
party to request the information or meeting. The party receiving the request must make
reasonable efforts to comply in a timely manner. If the party generating the request is
dissatisfled with the response or perceives a lack of response, the conflict resolution
procedures may be initiated. - -
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When the TIP or Transportation Plan requires conformity analysis, WVDQOT
Planning staff will notify the specified contact person in WVDEP, and utilizing mutually
agreed upon technical procedures, will calculate the projected emissions for the
Transportation Plan or TIP.. This emissions information will be provided to the MPO and
WVDEP specified contact persons in a timely manner. The MPO will include a finding
of conformity or non-conformity in the appropriate document. The MPO will provide a
copy of the TIP; or Transportation Plan; or where applicabie, individual project analyses;
to WVDEP and WVDOT at the earliest practical date, but not later than the initiation of
the public participation process. The MPO will maintain a public participation process
consistent with the requirements of 23 CFR Part 450, Should any party need additional
information or desire a meeting, it is the responsibility of that party to request the
information or meeting. The party receiving the request must make reasonable efforts to
comply in a timely manner, If the party generating the request is dissatisfied with the
response or perceives a lack of response, the conflict resolution procedures may be
initiated, '

11} Each party; WVDEP, WVDQOT, and the MPO will designate a specific person or
persons as the contact(s) for technical consultations. The specified person(s) may be
assigned or reassigned this duty as necessary for the smooth running of the agency or
organization involved. The other parties must be notified of such changes in a timely
manner, to facilitate the consultation process.

To the extent possible, the initial consultation process will be on an informal basis
between the specified contact persons ("Level One” Consultation). When an issue cannot
be resolved through the routine interaction of the specified contact persons, then a more
formal process will be required. This more formal process is described in the Conflict
Resclution Section.

111} As previously stated in subsection (i) above, relevant documents or copies will be
provided by the appropriate party at the earliest practical date, but not later than the
initiation of a public comment/participation process. Extensive technical support
documentation need not be provided initiaily. However, the existence of such information
and associated documents will be noted in the relevant document{s) and it will be made
available to the other parties at their request, in a timely manner.

iv) No regularly scheduled consultation meetings are established by this document.
However, any party may initiate a meeting, by phone or in writing, when a need is
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perceived. The meeting may be conducted by telephone if alf parties concur. The initiating
party will have the responsibility to establish the agenda and to determine a mutually
agreeable time and place to meet. The contacted parties will make reasonable efforts to
help in selecting a suitable place and time for the meeting and provide representatives to
participate in the mestings, If suitable meeting arrangements can not be made or if the
issue(s) remain unresolved, the conflict resolution procedures may be imitiated by any

party.

V) If any party provides substantial written comments regarding any matter subject
to the requirements of 40 CFR §93.105, it shall be the responsibility of WVDEP (in the
case of a proposed SIP revision) or the MPO (in the case of a TIP or Plan revision) to
provide a substantive written response te the party in a timely manner. If the response is
not satisfactory to the receiving party, the conflict resolution procedures may be initiated.
The party responsible for generating the document will include both the comments and
the respense in the official record for the appropriate decument.

vi} To date, there have been no Transportation Control Measures (TCM's} in the SIP
relating to the nonattainment or maintenance area and none are anticipated. However, if
WVDEP anticipates utilizing TCM's to obtain emissions reductions in the nonantainment
or mazintenance area, the other parties will be consulted early in the process to determine
the effectiveness and feasibility of such measures in obtaining the desired reducticns. If
WVDEP subsequently proposes a SIP revision that includes TCM's, the agency will notify
WVDOT and the MPO, and provide each party the oppermunity 1o provide input as soen
as practical, but no later than the beginning of any public comment pericd.

c) Interagency consultation procedures - Specific processes

40 CFR §93.105(c)(1) specifies six items which must be addressed by the consultation
process. The process for handling each of these items, numbered in the same seguence as the
federal regulation, is as follows:

13 I) Evaluating and choosing a model (or models) and associated methods and
assumptions to be used in hot-spot analyses and regional emissions analyses;

WVDEP, WVDOT, and the MPO will mutually agree on the medel and methods
for emissions analysis. Directives from USEPA and USDOT will form the foundation for
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making decisicns regarding emissions analysis. All parties will use the most current
USEPA guidance and policy as the primary determining factor for making such choices.

i) Determining which minor arterials and other transportation projects shoutd be
considered "regionally significant” for the purposes of regional emissions analysis (in
addition to those functionally classified as principal arterial or higher or fixed guideway
systems or extensions that offer an alternative to regional highway travel), and which
projects should be considered to have a significant change in design concept and scope
from the wansportation plan or TIP;

WVDOT will makes a determinaticn, based on professional judgement, of which
projects or project changes may potentially generate regionally significant emissions.
Such determination will be included in the appropriate document(s) along with a brief
Justificatien. Upcn request, WVDOT will provide copies of such documents to any party.

i11) Evaluating whether projects otherwise exempted from meeting the requirements
of this subpart (see 40 CFR §§93.134 and 93.135) should be treated as non-exempt in
cases where potential adverse emissions impacts may exist for any reason;

It is expected that any project consistent with 40 CFR §93.134 or 40 CFR §93.135
will not have regicnal air quality impacts, However, any of the parties may initiate a
review of the impact of a project if there is reason to believe that a particular project
warrants closer scrutiny. Staff of the three parties will-evaluate relevant information and
attempt to reach a consensus using Level One consultation procedures. If the issue
remains unresolved, the conflict resolution procedures may be initiated by any party.

iv) Maldng a determination, as required by §93.113{¢)(1), whether past obstacles to
implementation of TCMs which are behind the schedule established in the applicable
implementation plan have been identified and are being overcome, and whether State and
local agencies with influence over approvals or funding for TCMs are giving maximum
pricrity to approval or funding for TCMs. This process shall also consider whether delays
in TCM implementation necessitate revisions to the applicable implementation plan to
remove TCMs or substitute TCMs or other emission reduction measures;

Historically, there have not been any TCM's pertzining to the designated
nonattainment/maintenance area in the SIP. Therefore, consultation requirements relating
to timely implementation of TCM's are not applicable at this ime. However, if WVDEP
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anticipates utilizing TCM's to obtain emissions reducticns in the nonattainment or
mainienance area, the other parties will be consulted early in the process to determine the
effectiveness and feasibility of such measures in obtaining the desired reductions. If
WVDEP subsequently proposes to include TCM's in a SIP revision, the other parties must
be notified as scon as practical, but no later than the start of the public comment pericd
for the relevant document. Any such SIP revision must include censultation procedures
that satisfy the requirements of 40 CFR §593.105(c){(1)(iv).

V) Identifying, as required by §93.131{(d), projects located at sites in PM,,
nocnattainment areas which have vehicle and roadway emission and dispersion
characteristics which are essentially identical to those at sites which have violations
verified by monitoring, and therefore require quantitative PM,, hot-spot analysis; and

WVDEP will notify the MPO of any areas within its planning region that are
designated as PM 10 nonattainment/maintenance areas. WVDEP will also notify the MPO
of any areas within its planning region that are proposed for such designation as socon as
practical, but no later than the start of the public comment period related to such
designation. Further, WVDEP will norify the MPO of any project sites that have PM10
violations verified by monitoring. The MPO will be responsible for providing a summary
to WVDEP of all projects in the area, in sufficient detail so that other similar projects
may be identified. Using Level One consultation procedures, a determination of which
projects require "hotspet” analysis will be made. If the issue can not be resoived at Level
One, the conflict resolution prececdures wili apply.

vi) Notification of transportation plan or TIP revisions or amendments which merely
add or delete exempt projects listed in §93.134.

As soon as practical, but no later than the time of public notification of
transportation plan or TIP revisions or amendments, the MPQ will also provide a copy
of the revision or amendment to WVDEP and WVDOT. Each preject which is exempt
under 40 CFR §93.134 or 40 CFR §93.135 will be so noted.

2) Consultation process involving the MPO, WVDEP and WVDOT for the following:

1} Evaluating events which will trigger new conformity determinations in addition
tc those triggering events established in 40 CFR §93.104;
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It is expected that most events which may trigger a new conformity determination
are clearly established in 40 CFR §93.104. However, any of the parties may initiate a
review of additional events which may trigger a new conformity determination if there is
reason 10 believe that a particular event warrants closer scrutiny. Level One contacts of
the three parties will evaluate relevant information and attempt to reach a consensus on
whether the event(s) warrant a new conformity determination. If the issue can not be
resolved at Level One, the conflict resolution procedures may be initiated by any party.

if) Consulting on emissions analysis for transportation activities which cross the
borders of MPOs or nonattainment areas or air basins;

The primary responsible MPO has the responsibility for notifying other responsible
MPQ's; adjacent MPO's; WVDOT; and WVDEP for transportation activities thet cross the
borders of MPC's or nonattainment areas or basins. The parties of this agreement and any
party sc notified above, may request pertinent informaton or initiate a meeting, to
examine and evaluate the impact on air-quality of such activities. It is the responsibility
of the Initiating party to contact the other parties, establish the agenda and o determine
a mutually agreeable time and place to meet. The contacted parties must make reasonable
efforts to provide requested information in a timely manner; assist in selecting a suitable
place and time for requested meetings; and have representatives participate in the
meetings. I appropriate information is noét supplied in a timely manner, or suitable
meeting arrangements can not be made, or if the issue(s) remain unresolved, the conflict
resolution procedures may be initiated by any party. In the event that such activities cross
state lines, the primary responsible MPO will notify the other state's responsible MPO or
adjacent MPQ, which will then have the responsibility of coordinating those activities with
that state's air agency and transportation departmment. If no other MPO has responsibility
for such fransportation activities, the primary responsible MPO will coordinate those
activities directly with that state's air agency and mansportation department.

3) Where the metropolitan planning area does not include the entire
nonattainment/maintenance area, the parties will use Level One consultation procedures 1o achieve
cooperative planning and analysis for determining conformity of all projects cutside the
metropolitan area and within the nonattainment or maintenance area. If any issues can not be
resolved at Level One, the conflict resolution procedures may be initiated by any party.
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4) Regionally significant transportation projects which may be subject to this conformity rule,
but which are not FHWA/FTA projects, will in almost all cases be WVDOT highway projects
funded by state motor vehicle taxes, As such, these projects will be included in WVDOH
program material which is regularly and routinely supplied to the MPO. Few, if any, such
projects are anticipated. However, it will be the shared responsibility of WVDOT and the MPO
tc identify any such regicmally significant projects, should they be programmed for
implementation, and to initiate coordination with WVDEP to ensure that proper conformity
procedures are followed. Once such projects are identified, WVDOT will be responsible for
monitoring such projects carefully to identify any changes in concept, scope, or location which
may require a new conformity determination, and for advising the MPO of such changes.

Non-FHWA/FTA projects which do mot originate as state-funded WVDOT highway
projects are expected 0 be disclosed 10 one or more of the parties at an early stage of proposal
or development. In such cases, the party receiving such knowledge will be responsible for
notifying the other parties in a timely manner, but no later than the receipt of any related permit
applications, so that appropriate conformity procedures will be followed.

(3) In cases whan a project sponsor discloses to the MPO that 2 re_g'icr:»nal}y signiﬁcam nomn-
FHWA/FTA project is under consideration for development, the MPO shall have the following
responsibilities: '

i) To determine whether the proposed project is sufficiently committed for
implementation by the sponsor to warrant inclusion in the MPO's regional emissions
analysis; and if so,

ii) To determine, in consultation with the project sponsor, WVDEP, and WVDOT as
necessary, the most reasonably expected development scenario regarding project schedule,
concept, scope, and locatien, in sufficient detail to permit conformity determination
procedures to be applied to the proposed project.

(6) Consultation on the design, schedule, and ﬁJ_.ndIngr of any research and data collection
efforts and regional transportaticn model development by the MPO will ccour under terms of
Interagency Consultation- General [Section (b)(2)] of this Memocrandum of Understanding.

(7) The process for providing final documents and supporting information to each party after
approval or adoption shall be as described under terms of Interagency Consuitation - General of
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this Mamorandum of Understanding for parties designated under Section (b)(2)(ii) for regular
consultation matters.

With regard to Federal agencies, the following additional steps appl B

USEPA and USDOT will be asked to specify contacts for transportation conformzty issues. The
responsible party, or party which is initiating some action subject to the above consultation
provisions, will notify these federal contacts as soon as practical but no later than the beginning
of any public comment period associated with the action. The federal contact may request copies
of the relevant document(s). The responsible party, or party which is initiating some action
subject to the above consultation provisions will provide such requested copies as scon as
practical, but no later than ten (10) days prior to the end of the associated public comment period.
Extensive technical support documentation need not be provided initially. However, the existence
of such information and associated docurents will be noted in the relevant decument(s) and it
will be made available to these federal contacts, at their request, in a timely manner. The federal
. contacts may specify conditions under which they will be notified prior to the consultation
meetings called by the parties, The parties will do so in a timely manner and, if requested, will
make reasonable efforts 1o allow the federal contacts to observe the proceedings and make
comments during the meeting(s).

d Resolving Conflicts

Level One Consultation is consultation that occurs among the specified contact person(s)
in the WVDEP, WVDOT and the MPO. In any circumstance where an issue cannot be resolved
through the previously identified routine censultation process, the issus may be moved to Level
Two by any party. Level Twe Consultation is consultation that occurs among the WVDOT
Secretary of Transportation; the WVDEP Director; and the MPOS Executive Director or chief
administrative officer. In any circumstance Where an issue cannot be resolved through Level Two
Consultation, the issue may be moved to a Level Three Censultation by any of these three
persons. Upon receipt of the written response to comments generated from Level Two
Consultation, the person initiating the Level Three Consultation procedure has 14 calendar days
to appeal, in writing, to the Governor for resolution of the conflict. Level Three Consultation
requires the Governor of the State of West Virginia, or his or her designated representative, to
resolve any conflict that can not be resolved by Level Two consultation and negetiation. In ne
circumstance may the Governor's designated represenratlve in th1s process be the head or staff
of WVDEP, WVDOT, or the MPO.
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e) Public Consultation Procedures

The MPQ has established a public participation process which provides an opportunity
for public review and comment prior to taking formal action on all transportation plans, TIPs, and
associated conformity determinations, consistent with the requirements of 23 CFR Part 450, Any
comment reczived during the comment period will be documented and resolved prior to formal
approval. The MPO pericdically reviews these procedures to ensure that the process is consistent
with federal requirements. Any necessary revision in the public consultation procedures will be
consistent with 23 CFR 450,

The undersigned, as authorized representatives of the agency or organization indicated,
do hereby agree to the terms and conditions set forth above, and will ensure that said agency or
organization will abide by the terms of this Memorandum of Understanding. This Memorandum

ydﬁstandiné becomes o ctive on the date of the final signature below:

@c %f/}/f- Date: 3@%_, //}//"/éC / /7/ j. Date: $€ &7

Dawvid C. Callgg/h’gn, Directer ~ Charles L. Milier, Cabinet Secretary
W Division of Environmental Protection WV Department of Transportation

. ey [
Jﬁ;u»f//%w Date:&bdj'bj,/‘/;?’

afnes P. Mylott,(Ekecutive Director
ood-Washington-Wirt Interstate Planning Commission
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\2 MOU berween the W. Va. Division of Environmental Protection (WVDEP) and the W.
Va. Departrment of Transportation (WVDOT)

TRANSPORTATION CONFORMITY
MEMORANDUM OF UNDERSTANDING
Parties: WVDEP and WVDOT

Federal regulations (40 CFR. §51.396) require submission to USEPA of a State
Impiementation Plan (SIP) révision adopting the provisions of 40 CFR Part 93, Subpart A,
(Transportation Conformity}, including procedures for interagency consultation (Federal, State and
local) and resolution of conflicts. This document details procedures for meeting interagency
consultation requirements set forth in 40 CFR §93.105 for areas in West Virginia which are
designated as nonattainment or maintenance areas and for which ne Metropolitan Planning
Organization {MPO) respensible for transportadon planning exists. Parties to this Memorandum
of Understanding (MOU) are: the West Virginia Division of Environmental Protection
(WVDEP) and the West Virginia Department of Transportation (WVDOT); 7

In addition to the above mentioned parties, the U.S. Environmental Protection Agency
{EPA) and the U.S. Department of Transportation (USDOT), through the Federal Highway
Administration (FHWA) and the Federal Transit Administration (FTA), have review and/or
approval functions at various stages of the conformity determination process.

The parties herein mutually agree to adopt and abide by all applicable provisions of 40
CFR Part 93, "Determining the Conformisy of Federal Actions to State or Federal Implementation
Plans”, Subpart A, "Conformity to State or Federal Implementation Plans of Transportation Plans,
* Programs, and Projects Developed, Funded or Approved Under Title 23 U.S.C. or the Federal |
Transit Act". Furthermore, the parties agree to abide by the consultation procedures detailed
below in order to meet the requirements of 40 CFR §93.103, "Consultation".

Consultation is required in at least three instances: 1) SIP revision relating, directly or
indirectly, to mobile sources (transportation); 2) conformity analysis for pertions of a new or
amended State Transportation Improvement Program (STIP) in nonattainment or maintenance
areas for which no MPO exists; and 3) conformity analysis for any specific transportation projects
which are not exempted from conformity provisions, and which might be included in 2 new or
revised Statewide Transportation Plan in nonattainment or maintenance areas for which no MPO
exists. Additional consultation requirements are specified below. SIP revisions are initiated by
WVDEP. STIP and Statewide Transportation Plan conformity determinations are initiated by
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WVDOT,

a) General

1} WWVDEP will prepare, and submit to USEPA, a SIP revision that adopts the provisions
of the federal transportation conformity rule and which includes the consultation
procedures below. Such consultation will include, at a minimurn, the issues described in
paragraph {c}(1} below. WVDEP will provide reasonable opportunity for comment from
WVDOT before submitting SIP revisions that directly impact transportation activities.
Such revisions include, at 2 minimum, SIP revisions that establish or change the highway
vehicle emissions budget, or specify Transportation Control Measures (TCM's) in
nonattzinment Or maintenance areas. h

2} WVDOT, before making conformity determinations, must provide reasonable opportunity
for consultatdon with WVDEP, USDCT and USEPA. Such consultation will include, at
2 minimum, the issues described in paragraph (c}(1) below. '

b) Interagency consultation procédu_res - General factors

40 CFR §93.105(b)(2) requirss that six géneral factors ‘be addressed. The following
procedures are numbered consistently with the federal rule and address each of the requirements
found in 40 CFR §93.105(b):

1) The procedurss to be included in the SI‘P revision are detailed below.

2) Interagency consuitation procedures will include, at arminimum, the items listed below
and the specific processes in paragraph (¢} of this section:

i) When a SIP revision relating, directly or indirectly, to mobile sources
{(transportation) is proposed, it will be the responsibility of WVDEP to provide WVDOT
with copies of relevant documnents at the earliest practical date, but no later than the
initiation of a public comment/participation process. Should either party need additional
information or desire a meeting it is the responsibility of that party to request the
information or meeting. The party receiving the request must make reasonable efforts to
comply in a timely manner. If the party generating the request is dissatisfied with the

response or perceives a lack of response, the conflict resolution procedures may be
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Initiated.

When an applicable portion of the STIP or Statewide Transportation Plan requires
conformity analysis, WVDOT Planning staff will notify the specified contact person in
WVDEP, and utilizing mutually agreed upon technical procedures, will calculate the
projected emissions for the applicable portion of the Statewide Transportation Plan or
STIP. This emissions information will be provided to the WVDEP specified contact
persons in a timely manner. The WVDOT will include a finding of conformity or non-
conformity in the appropriate document. The WVDOT will provide a copy of the STIP;
or Transportation Plan; or where applicable, individual project analyses; to WVDEP at the
earliest practical date, but not later than the initation of the public participation process.
The WVDOT will maintain a public participation process consistent with the applicable
requirernents of 23 CFR Part'450. Should either party nead additional information or
desire a meeting, it is the responsibiliry of that party to request the information or
. meeting. The party receiving the request must make reasonable efforts to comply in a
timely manner, If the party generating the request is dissatisfled with the response or
perceives a lack of response, the conflict resolution procedures may be inifiated.

i) Both parties: WVDEP and WVDOT, will designate a specific person or persons
as the contact(s) for technical consultations. The specified person(s) may be assigned or
reassigned this duty as necessary for the smooth running of the agenicy or organization
involved. The other party must be notified of such changes in a timely manner, to
facilitate the consultation process.

To the extent possible, the initial consultation process will be on an informal basis
between the specified contact persons ("Level One" Consultation). When an issue cannot
be resolved through the routine interaction of the specified contact persons, then 2 more
formal process will be required. This more formal process is described in the Conflict
Resolution Secticn.

i1i) As previously stated in subsection (i) above, relevant documents or copies will be
provided by the appropriate party at the earliest practical date, but not later than the
initiation of a public comment/participation process. Extensive technical support
documentation need not be provided initially. However, the existence of such information
and associated documents will be noted in the relevant document(s) and it will be made

A-5-3




45CSR36 Appendix A

availabie to the other parties at their request, in a timely manner.

iv) No regularly scheduled consultation meetings are establishcdwby this docurnent.
However, either party may initiats a meeting, by phoné-or in writing, when a need is
perceived. The meeting may be conducted by telephone if all parties concur. The initiating
party will have the responsibility to establish the agenda and to determine a mutually
agreéeable time and place to meet. The contacted parties will make reasonable efforts to
help in selecting a suitable place and time for the meeting and provide representatives to
participate in the meetings. If suitable meeting arrangements can nct be made or if the

issua(s) remain unresclved, the conflict resclution procedures may be initiated by any
party.

V) If either party provides substantial written comments regarding any matter subject
to the requirements of 40 CFR §93.103, it shall be the responsibility of WVDEP (in the
case of a proposed SIP revision) or the WVDOT (in the case of revisions to applicable
portions of a STIP or Statewide Transportation Plan) to provide a substantive written
response to the pamny in a timely manner. If the respense is not satisfactory to the
receiving party, the conflict resolution procedures may be initated. The party responsible
for generating the document will include both the comments and the response in the
official record for the appropriate document.

vi} To date, thers have been no Transportation Control Measures {TCM's) in the SIP
relating to the nonattainment or maintenance area and none are anticipated. However, if
WVDEP anticipates utilizing TCM's to obtain emissions reductions in the nonattainment
or maintenance area, the other parties will be consulted early in the process to determine
the effectiveness and feasibility of such measures in cbtaining the desired reductions. If
WVDEP subsequently proposes a SIP revision that includes TCM's, the agen'cy will notify
WVDOT and will provide the opportunity to provide input as soon as practical, but no
later than the beginning of any public comment period.

c) Interagency censultation procedures - Specific processes

40 CFR §93.105(c)(1) specifies six items which must be addressed by the consultation
process. The process for handling each of these items, numbered in the same sequence as the
faderal regulation, is as follows:
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1) Evaluating and cheoosing 2 model (or models) and associated methods and
assumptions to be used in hot-spot analyses and regional emissions analyses;

WVDEP and WVDOT will mutually agree on the model and metheds for
emissions analysis. Directives from USEPA and USDOT will form the foundation for
making decisions regarding emissions analysis. All parties will use the most current
USEPA guidance and policy as the primary determining factor for making such choices.

if) Determining which minor arterials and other u'énsportarion projects should be
considered "regionally significant” for the purposes of regional emissions analysis {in
additicn to those functionaily classified as principal arterial or higher or fixed guideway
systems or extensions that offer an alternative to regional highway travel), and which
projects should be considered to have a significant change in design concept and scope
from the tansportation plan or TIP;

WVDOT will make a determination, based on professional judgement, of which
projects or project changes in the applicable portions of the Statewide Transportation Plan
or STIP may potentially generate regicnally significant ernissions. Such determination
will be included in the appropriate docwment(s) along with a brief justification. Upon
request, WVDOT will provide copies of such documents to WVDEP.

iii) Evaluating whether projects otherwise exempted from meeting the requirements
of this subpart (see 40 CFR §§93.134 and 93.135) should be treated as non-exempt in
cases where potental adverse emissions impacts may exist for any reasen;

1t is expected that any project consistent with 40 CFR §93.134 or 40 CFR §93.135
will not have regional air quality impacts. However, either of the parties may inifiate 2
review of the impact of a project if there is reason to believe that a particular project
warrants closer scrutiny. Staff of the two parties will evaluate relevant information and
attempt to reach a consensus using Level One consultation procedurss. If the issue
remains unresolved, the conflict resolution procedures may be initiated by either party.

v} Making a determination, as raquired by §93.113(¢)(1), whether past obstacles to
implementation of TCMs which are behind the schedule established in the applicable
implementation plan have been identified and are being overcorne, and whether State and
local agencies with influence over approvals or funding for TCMs are giving maximum
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priority to approval or funding for TCMs. This process shall also consider whether delays
in TCM implementation necessitate revisions to the zpplicable implementation plan to
remove TCMs or substitute TCMs or other emission reduction measures;

Historically, there have not been any TCM's in the SIP pertaining to designated
nonatiainment or maintenance areas in West Virginia.  Therefere, consultation
requirements relating to timely implementation of TCM's are not applicable at this time.
However, if WVDEP ’amié'fpates utiiiiiné TCM's to obtain emiss-ions reductions in
nonattainment or maintenance areas for which no MPQ exists, WVDOT will be consulted
early in the process to determine the effectiveness and feasibility of such measures in
obtaining the desired reductions. If WVDEP subsequently propeses to include TCM's in
z SIP revision, WVDOT must be notified as soon 43 practic’a_l; but no later than the start
of the public comment period for the relevant document. Any such SIP revision must

include consultaton procedures that satisfy the reqﬁirements of 40 CFR §93.103(c)(1)(iv).

V) Identifying, as Ttequired by $£93.131(d), projects located at sites in PM,,
nonattainmen: areas which have vehicle and roadway emission and dispersion
characteristics which are essentially identical to those at sites which have violations
verified by monitoring, and therefore require quantitative PM,, hot-spot analysis; and

WVDEP will notify the WVDOT of any areas within its planning region that are
designated as PM,, nonattainment/maintenance areas. WVDEP will also notify the
WVDOT of any areas within its planning region that are proposed for such designation
as soon as practical, but no later than the start of the public comment period related to
such designation. Further, WVDEP will notify the WVDOT of any project sites that have
PM,, violations verified by monitoring. The WVDOT will be responsible for providing
a summary to WVDEP of all projects in the area, in sufficient detail so that other similar
projects may be identified. Using Level One consultation procedures, a determination of
which projects require "hotspot” analysis will be made. If the issue can not be reselved
at Lavel One, the conflict resolution procedures will apply.

Vi) Notification of transportation plan or TIP revisions or amendments which merely
add or delete exempt projects listed in §53.134.

As soon as practical, but ne later than the time of public notificaticn of revisions
or amendments to applicable portions of the Statewide Transportation Plan or STIP, the

A-3-6




45CSR36 Appendix A

WVDOT will also provide a copy of the revision or amendment to WVDEP. Each
project which is exempt under 40 CFR §93.134 or 40 CFR §93.135 will be so noted.

2) Consultation process invelving WVDEP and WVDOT for the following:

1) Evaluating events which will trigger new conformity determinations in addition
to those triggering events established in 40 CFR. §93.104;

It is expected that most events which may frigger 2 new conformity determination
are clearly established in 40 CFR §93.104. However, either of the parties may initiate a
review of additional events which may trigger a new conformity determination if there is
reason to pelieve that a particular event warrants closer scrutiny. Level Ons contacts of
the three parties will evaluate relevant information and attempt to reach a consensus on
whether the event(s) warrant a new conformity determination. If the issue can not be
resolved at Level One, the conflict resolution procedures may be initiated by either party.

1i) Consulting on emissions analysis for transportation activities which cross the
borders of MPOs or nonattainment areas or air basins;

In the event that such actvities cross state lines, WVDOT will notify the other
state's responsible MPO, which will then have the responsibility of coerdinating those
activities with that state's air agency and transportation department. If no MPO exists in
the adjacent area, WVDOT will coordinate such activities directly with that state's air
agency and transpertation department.

3) WVDOT has primary responsibility for transportation planning in those portions of West
Virginia for which no MPO exists, therefore the area_subject to the statewide transportation
planning process includes any rural nonattainment or maintenance areas within the state.

4) Regionally significant wansportation projects which may be subject to this conformity rule,
but which are not FHWA/FTA projects, will in almost all cases be WVDOT highway projects
funded by state motor vehicle taxes. Few, if any, such projects are anticipated. However, it will
be the responsibility of WVDOT to identify any such regionally significant projects, should they
be programmed for implementation, and to initiate coordination with WVDEP to ensure that
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proper conformity procedures are followed. Once such projects are identified, WVDOT will be
responsible for menitering such projects carefully to identify any changes in concept, scope, or
location which may require a new conformity determination, and for advising the WVDEP of
such changes.

Non-FEWA/FTA projects which do not originate as state-funded WVDOT highway
projects are expected to be disclosed to one or more of the parties at an early stage of proposal
or development, In such cases, the party receiving such knowledge will be responsible for
notifying the other parties in a timely manner, but no later than the receipt of any related permit
applicaticns, so that appropriate conformity procedures will be followed.

(5)  Incases when a project sponsor discloses to the WVDOT that a regionally significant non-
FHWA/FTA project is under consideration for development, the WVDOT shall have the
following responsibilities:

i) To determine whether the proposed project is sufficiently committed for
implementation by the sponsor to warrant inclusion in the WVDOT’S regional emissions
analysis; and if so,

i) To determine, in consultation with the project sponsor and WVDEP as necessary,
the most reasonably expected development scenaric regarding project schedule, concept,
scope, and location, in sufficient detail to permit conformity determination procedures to
be applied to the proposed project.

(6)  Consultation on the design, schedule, and fundmg of any research a.ud data collection
efforts and regicnal transportation model development by the WVDOT will oceur under terms
of Interagency Consultation- General [Section (b)(2)] of this Memorandum of Understanding.

(7 The process for providing final documents and supporting information to each party after
approval or adoption shall be as described under terms of Interagency Consultation - General of
this Memorandum of Understanding for parties designated under Section (0)(2)(ii) for regular
consultation matters. :

With regard to Federal agencies, the following additional steps apply:
USEPA and USDOT will be asked to specify contacts for transportation confom:ury issues, The
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responsible party, or party which is initiating some action subject to the above consultation
provisions, will notify these federal contacts as scon as practical but no later than the beginning
of any public comment pericd asscviated with the action. The federal contact may request copies
of the relevant document(s). The respohsible party, or party which is initiating some action
subject to the above consultation provisions will provide such requested copies as soon as
practical, but no later than ten (10) days prior to the end of the associated public comment period.
Extensive technical support documentation need not be provided initially. However, the existence
of such information and associated decuments will be noted in the relevant document(s) and it
will be made available to these federal contacts, at their request, in 2 timely manner. The federal
contacts may specify conditions under which they will be notified prior to the consultation
meetings called by the parties. The parties will do sc in a timely manner and, if requested, wili
make reasonable efforts to allow the federal contacts to cobserve the proceedings and make
comments during the meeting(s).

d) Resolving Conflicts

Level One Consultation is consultation that occurs berween the specified contact person(s)
in the WVDEP and the WVDOT. In any circumstance where an issue cannot be resolved through
the previously identified routine consultation process, the issue may be moved to Level Two by
either party. Level Two Consultation is consultation that occurs between the WVDOT Secretary
of Transportation and the WVDEP Director. In aﬁy circumstance where an issue cannot be
resclved through Level Two Consultation, the issue may be moved to a Level Three Consultation
by either of these two persons. Upon teceipt of the written response tc comments generated from -
Level Two Consultation, the person initiating the Level Three Consultation procedure has 14
calendar days to appeal, in writing, to the Governor for resolution of the conflict. Level Three
Consultation requires the Governor of the State of West Virginia, or his or her designated
representative, to resolve any conflict that can not be resoived by Level Two consultation and
negotiation. In no_circumstance may the Governor's designated representative in this process be
the head or staff of WVDEP or WVDOT.

e) Public Consultation Procedures

The WVDOT has established a public participation process which provides an opportunity
for public review and comment prior to taking formal action on the Statewide Transportztion
Plan, the STIP, and associated conformity determinations for applicable portions of the Statewide
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Transportation Plan or STIP, consistent with the requirements of 23 CFR Part 450. Comments
received during the comment period will be documented and considered prior to formal approval.
The WVDOT periodically reviews these procedures to ensure that the process is consistent with
federal requirements. Any necessary revision in the public consultation procedures will be
consistent with 23 CFR 450. ' :

The undersigned, as authorized representatives of the agency or organization indicated,
do hereby agree to the terms and conditions set forth above, and will ensure that said agency or
organization will abide by the terms of this Memorandum of Understanding. This Memorandum

of Understanding beco/eﬁﬁve on the date of the final signature below:
o // < ' /_/ ) .
- @/f//"; Date: < £y &/:///@/W/é Date: £ €5
David C. Callagian, Director Charles L. Miller, Cabinet Secretary
WV Divisiof of Environmental Protection WYV Department of Transportation
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TABLE 2. —EXEMPT PROJEGTs—Commued

wgn removal.
wrectionad and wdormational sions.

enthancemard activitias (exceapd rehabilitabon and operation of histonc ranspoation buidings, struchues, o taclities).

ransporizhon
eparro{da-nagemedbynaw&sassers Mwatmmaﬁexmgmwmsmmmww«m

rtyd'\a.rg-%.

tPM‘nmnMummms sud'tprofedsa.re ex&n'p!odyt
piemerdaton

P

51.452 Profects axampt from reglonal
missions anatyses.

Notwithstanding the other
aquirements of this subpart. highway
nd transit projects of the types listed in
able 3 are exempt from regional
missions analysis requirements. The
>cal effects of these projects with
sspect to CO or PM o concentratiens
wust be considered to determine if a
ot-spot analysis {s required prior to
12king a project-level conformity
etermination. These projets may then
roceed to the project development
rocess even1 in the absence of a
onforming transportation plan and TIP.

pertzcula: action of the type listed in
abie 3 is not exempt from regLonai
missions analysis if the MPQO in
onsuliation with other agencies {see
51.402{c}{1}(iii]). the EPA. and the
HWA (in the case of a highway project)
rthe FTA [(in the case of a transit
‘roject) concur that it has potential
2glonal impacs for any reason,

Tasle 3 -PRGJECTS EXEMPT FROM
REGIONAL _Ewssrous’ ANALYSES

nersmd'a.r\'\ahzanonpmjeca.
ﬁersed:msgrraiznoaproyeczsatnﬂwdw
intersectons. ‘
mhmmmmw
45 termircals and tansfer pords.

51.454 Specha provisions for
onatainment arsas which ace not raquired
) demonsiraie reasonable turther progress
nd attainment. .

(a) Application. This section applies
1 the following areas:

{1) Rural transport ozone
onattainment areas;

{2) Marginal czone areas:

{3) Submarginel ozone areas:

{4) Transitional ozone areas;

(5} Incomplete data ozone areas;

(6) Moderate CO areas with a design
slue of 12.7 ppm or less; and "~

(7} Not classified CO areas.

(o) Default conformity procedures.
he iteria and procedures in §§51.436
wrough 51.44C will rernain in effect
mroughout the control strategy period

’r transportation plans, TPs, and

projects (not from a conforming plan
and TIP) in lieu of the procedures in
§§51.423 through 51.432Z, except as
ctherwise provided in paragraph {c) of
this section.

{¢) Optional conformity procedures.
Thé State or MPO may voluntarly
develop an attainment demonstration
and corresponding metor vehicle
emissions budget like thosa required in
areas with higher nonattainment
classiflcations. In this case, the State
must submit an implementation plan
revision which contains that budget and
sttainment demanstration. Cncs EPA
has approved this implementation plan
revision. the procedures in §§51.428
through 51.432 apply in lieu of the
procedures in §§51.436 through 51.440.

3. A new part 93 is added to read as
follows: -

FART 93—DETERMINING
CONFORMITY OF FEDERAL ACTIONS
TC STATE OR FEDERAL
IMPLEMENTATION PLANS

Subpart A—Ccnrormtty tn State or Faéoral
Impiamentation Plans of Transportation
Pians, Programs, and Projects Developed,
Fundsad or Approved Under Title 23 U.S.C.
or the Federal Transit Act ‘

Sec,

-93.100

93.101 Deﬁmt:c;ns.
93.102 Applicability. .
93.103 Priofity. -

- 93.104 Frequency ofcon.ﬁr:mty

determinatons.
93.105 Consultation.

. 92.106 . Content of trapspoctation plans

93.107 Relaticnship of tnn;ﬁ-portaﬁon plan
and TIP confoanity witk the NEPA

process, .

$3.108 Fiscal constraints for transportation
plans and T1Ps-

$3.109 Criteria and procedures for
determining conformity of ransportaton

" plans, programs, and projects: General.

93. 110 Criteria and procsdures: Latest
plansiog assumptions.

93.111 Criteria and procedures: Latest
emissions model

93.112 Criteria and procedures:
Consultation.

§2.113  Criteriz and proczdures: Timely
irnplementation of TCMs.

§3.114 Criteria and p—ocedums: Curreatly
conforming transportation plan end TiP.

E’F&&iﬂmm@wamanmw

Sec,

§3.115 Criteria and procedures: Projects
frorn a plan and TIP.

$3.116 Criteria end procedures: Locaiized
CO and PM o violations {hot spots),

93.117 Criteria and procedures: Compliance
with PM o control measures.

93.118 (riteria and procedures: Malor
vehicle emissions budget {transpoetation
plan).

93.119 (Csiteria end procedures: Molot
vehicle emissions budge! (TIP),

§53.120 (riteria and procedures: Motor
vehicle emissions budget [project not
from a plan and TIP).

93,121 Criteria and procedures Loclizea
co wolanons {hot spots) in the interim

period

Q1. ‘122 Criteria and pr".:-oadures Interim
period reductions in ozone and CO areas
(transpertation plan).

§3.123  Criteria and procedures: laterim
period reductions in ozone and C) arsas
{TiP).

63.124 Crileria and procedures: Ioterdm

" period reductions for ozone and CO
areas {project neX Fom e plan and TIP).

§3.125 Criteria and procedures: [nterim
p-eno-d reductions for PM o and NOz
- ateas (transportation pla.n). )

93.126 Critsria and procedures: [aterim
period reductions for PMoand NO- .
areas (TIP). -

93.127 Criteria and pmcedu.res: Interim
period reductions for P o and NO:
ereas (project not from & plan and TIP).

93.128 Transition fom the interim period
to the contro! strategy period

93.129 Requirements for adeplion or N

appmvai of projects bry other recipients
. of funds desigrnated under title 23 U.S.C'.
or the Federal Transit Act.

§3.130 Procedures for determining rcg'lonal
transportation-related emissions. .

§3.131 Procedures for determining

" localized CO and PMo con.ceutraboas
(hotspot analysis).

93.132 _Using the motor vehicle emissions
budget in the applicable impleraentation
plan (or implementation plan
submissionk

93.133 Enforceebility of design concept and |

scope 2nd project-level mitigation and
control measures.

93.134 Exempt projects.

93.135 Projects exempt frora regional |
emlssions analyses.

93.136 Special provisioas for
nonattainment areas which a.e not
required to dernonstrate reasonable
further progress and attainment.

Authority: 42 U.S.C 7401-7671p.
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Subpart A—Conl’ormity to State or
Federal Iimplementation MNMans of
Transportation Plans, Programg, and
Prolects Devetoped, Funded or
Approved Under Title 23 U.S.C. or the
Federsl Transit Act

251100 Purposa,
Tha purpose of this subpart is to
implement section 176{c) ol tha {lean

Aldr Act (CAA), as amended [42 U.S.C. ..

7401 £t seq.}, and the related
requiremants of 23 U.S.C 10%(]). with
respect 19 the conformity of
1=ansportation plans, programs, and
projects which are daveloped, funded,
cr approved by the Uniled States
Departrnent of Transperistion (DOT],
and by metropolitan planning
crganizations (MPOs) or other recipients
of funds under ttle 23 U.S.C or the
Faderal Transit Act {49 U.S.C. 1601 &t
seq.). This subpart sets forth policy,
criteria, and procedures for
demonstrating and assuring conformity
of such activities to zn applicable
implementation plan developed
pursuant 1o secticn 110 and Part D of
the CAA,

533101 Defﬂ‘fﬁ-orm.

Terms used bul not deﬁned in this
subpert shall have the meaning given
them by the CAA, titles 23 and 49

U.S.C, other Environmental Pratection

Agency (EPA) regulations, or other DOT
regulaliens, in that order of pricrily.

Appi;ocbie fmplementation plan is
defined in section 302{q} of the CAA
end means tha portion {or porticns) of
the implementation plan, or most Tecent
revision thereof, which has been
spproved under section 113, or -
profaulgated under section 110{c), or
promulgated or approved pursuznt to-
regulations promulgated under section
302(d) and which implements the -
relevant requirements of the CAA.

CAA means the C]ea.n Alr Act, as
amended.

Couse ot conmbure 1o g new wo!aﬁon .

for & project means:.

(1) To cause or contribute to a new
violation of a standard in the area
mbam{mlly zffected by the project or
over & region which world otherwise
not be in violation of the standard
durirg the firturs period in question, if
the project were oot implemented, or

(2) To contributs 1o a new violation in
& mannes that would increase the
frequency or severity of a new violation
of a standard in such area.

Control s!.mi.egy:mp!&mena‘.aﬁan plan
revision Ls the applicable
implementation plan whtch contains
specific strategies for contrelling the
emissiaes of and reducing ambient
Jevels of pollutants In order te satisfy

‘De

CAA requirements for demonsirations of
reasonable further progress and
attainment (CAA sections 182{5)(1).
182(<)(2)(A), 382{c)(2}(B}. 187(2)(7),
189(a){1)(B). and :39(b}{1}(A); and
sections 192{a} and 192{?3] for nitrogen
dioxide).

Controf s!.mr@y period with respect to
particulate matter less than 13 microns
in diameter (PMq), carbon menoxide
(CO}, nitregen dicxide [NO,), and/er
ozone precursors (volatiie orgznic
compounds and oxides of nitrogen),
means that period of time after EFA
approves control strategy
implementation plan revisions
containing strategies for controlling
EMin, NGe, CO, andfor azons, 2s
appropriate. This period ends when a

tzie submits and EPA approves a
reguest under section 107{d) of the CAA
for redesignation to an attainment area.

Design concept roeans the type of
facility identified by the project, e.g.,
freenway, expressway, arterial highway,
grade-separated highway, reserved right-
of-way rail transit, mixed-traffic rail
transit, exclusive busway, etc.

Design scope means the design
aspects which will affect the proposed
facility's impact on regional emissions,
usually as they relate 1o vehicle or
persan carrying capacity and control,

~eg.numberof lanes or tracks to be

canstructed or added, length of project,
signalizaton, access conirol including
approximate number and location of

interchanges, preferential treatment for
kigh-pcou vehicles, etc.
T means the United States |

t of Trapsportation. —

A means the Environmental
Protecticn Agen

FFvA means?’ne Féderal Hzghway
Administration of DOT,

FHWA/FTA profect, for the purpose of
this subpart, is any highway or transit
project which is propased 1o receive

. funding assistance and appravai

through the Federal-Aid Highway

_progrem or the Federal mass transit

program, of requires Federal Highway
Administrstion [FHWA) or Federal
Transit Administration {FTA) approval
for some aspect of the project, such as
connection to an intersiate highway or
deviation from applicable design’
standards on the interstate system.

FTA raeans the Federal Transit
Administration of DOT.

Forecast peried with respectto a
transportation plan is the peried  *
covered by the transportation plan
pursuant to 23 CFR part 450,

Highway project is an undertaking to
implement or modify a highway facility
or h}ghway—relatad program. Such an
“undertaking consists of all required
phases necessary for implemantation,

For analy!lc&l purposes, it musl be
defined suffidently tor

(1) Connect logical termini and be of
sufficient length to address
environmental matiers on 2 bread scope;

(2} Have independent utility or
significance, {.e., be usable and ba a
reasonable expenditum even if no
additional transpartation improvements
in the srea sre made; and

(3) Not restrict consideration of
alternatives [or other reasonably
foresesable transportation
improvements.

orizon year is & year for which the
transportation plan describes the
envisioned transportation syslem
according to §83.106.

Hot. spot analysis is an estimation of
likely future localized CO and PMiqa
pollutanl concentrelions and a
cormparison of these concentrations to
the national ambient air quality
standards. Pollutant concentrations (¢
be estimated should be based on the
totzl emissions burden which may
result from the implementation of a
single, specific project, summed
together with future background
cancentrations {which can be estimatea
using the ratic of future to current traffic
multiplied by the ratio of future to
current emission factors) expected in
the area. The total concentraton must
be estimated and analyzed at
appropriate receptor locations in the
area substantially affected by the
project. Hol-spot analysis assesses
impacts on a scale smaller than the

‘entire nopattainment or maintenance

area, including, for example, congested
roadway intersections and highways or

© transit terminals, and uses an air quality

dispersion model to determing the

effects of emissions an afr quality.

Incomplete dalta arec means any
ozone nonattainment area which EPA
has classified, in 40 CFR part 81, 2s an
incomplete data area. .-

Increase the frequency or seventy
means to causa a Jocation or regica to
exceed a standard more often orto cavsa
a violation at a greater concentration
than previcusly existed and/or would
otherwise exist during the future period
in question, if the project were not
implementad.

STEA means the Intermodal Surface |
Transportatien Effidency At Of 1991,
Maintenance areg means any '’

~ geographic region of the United States

previously designated nonattainment
pursuant te the CAA Amendments of
1990 and subsequently redesignated to
attainment subject to the requirement to
develop a maintenance plan under
section 1754 of the CAA, ss amended.,
Maintencnece with respect to a
pollutant or pollutsat precursor means
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that period of time beginning when a
Stats submits and EPA approvesa’
request under section 197{d) of the CAA
for redesignation to an aftainment area,
and lasting for 20 years, unless the
applicable implementation plan
specifies that the maintenance peried -
shall last for more than 20 years,

Metmpohtan planning organization
{MPO] is that organizaticn designated as
being responsible, together with the
State, for conducting the continuing,
cooperative, and comprehensive
planning process under 23 U.S.C. 134
and 49 U.5.C. 16071t is the forum for
cooperative transportation decision-
making.

Milestone has the meaning g:ve.n in
sections 182(g)(1) and 188{c] of the
CAA. A milestone consists of an
emissions level and the date on which
it is required tc be achieved.

Motor vehicle emissions budget is that
pertion of the total allowable emissions
defined in a revision to the applicable
implementation plan (erinan
implementation plan revision which
was endorsed by the Governor or his or
ker designee, subject to a public
hearing, and submitted to EPA, but pot
yef appmved by EPA) for a certain dats
for the purpose of meeting reasonatle
further progress milestones or
attainment or maintenance
demmonstrations, for any criteria
pollutant or its precursors, allocated by
the applicable implementaticn plan to
highway and transit vehicles. The’
applicable implemertation plan for an
0zome nonattainment area may also
designats a motor vehicle emissions
budget for oxides of nitrogen (NOx] for
a reasonable further progress milestone
year if the applicable implementation
plan demonstrates that this NOx budget
will be achieved with measures in the
implementation plan (as an
implementation plan must do for VOC
milestone requirements). The applicable
implementation plan for an ozone
nonattainment area includes a NOx
budget if NOx reductons are being
substituted for reductions in volatile
organic compounds in milestone years

uired for reasonable further pregress.

lational ambient air quality
standards (INAAQGS) are those standards
established pursuant to ssction 109 of
the CAA.

NEPA means the Nat.tonal
Environmenta] Pelicy Act of 1968, as
amended (42 U.5.C. 4321 ef seq.).

NEPA process completion, for the
purposss of this subpart, with respect to
FHWA or FTA, means the point at
which there is a specific action to make
a determination that & projectis -«
categorically excluded, to make a
Fmamg nfNo Signiflcant Impact, or to

issue a record of decision on a Final
Enﬂronmental Impact Statement under
NEPA.

Nonattainment areg means any
geographic region of the United States
which has been designated as
nonattainment under section 107 of the
CAA for any pellutant for which a
national ambient air quality standard
exists.

Not classified crea means any carbon
rmonoxide nonattainment area which
EPA has not classified as either
moderate or serious.

Fhase I of the Interim period with
respect to a pollutant or pollutant
precursor means that period of time
after the effective datz of this rule,
lasting until the earlier of the following:
submission to EPA of the relevant
control strategy implementation plan
revisions which have been endorsed by
the Governor {or his or her designee)
and have been subject to a public
kearing, or the date that the Clean Air
Act requires relevant control strategy
implementation plans to be submitted to
EPA, provided EPA heas notified the
State, MPO, and DOT ol the State's
failure to submit any such plans. The
precise end of Phase O of the interim
period is defined in §93.128.

Project means a highway project or
transit project.

Recipient of funds designated under
titde 23 U.S.C. or the Federa! Transit Act
means any agency at any level of State,
county, city, or regional government
that routinely receives title 23 U.S.C. or

Féderal Transit Act funds to construct

FHWA/FTA projects, operate FHWAY
FTA projects or equipment, purchase
equipment, or undertake other services
or operations via contracts or

- greements. This definition does not

include prvate landowners or
develepers, or conlractors or entities
that are only paid for services or
products created by their own
employees.

Regfonally significant project means a
transportation project (other than an
exempt project) that is on a facility
which serves regional transportation
needs (such as access to and fom the
area cutside cof the region, major activity
centers in the region, major planned
developments such as new retail malls,
sports complexes, etc., or transportaticn
terminals as well as most terminals
themselves) and would normally be
included in the modeling of a
metropelitan zrea’s transpertation
network, including at a minimum all
principal arterial highways and all fixed
guidaway transit facilities that offer an
alternative to regional highway travel.

Rural transport ozone nonattsinment
areg means an ozone nonatlainment

area that deoes not includa, and is not
adjacent to, any part of a Metropolitan
Statistical Area or, where one exists, 2
Consolidated Metropolitan Statistical
Area {as defined by the United States
Bureau of the Census} and is classified
under Clean Air Act section 182(h) asa
rural transport area.

Standard means a national ambient
air quality standard.

Submarginal areq means any ozona
nonattainment area which EPA has
classified as submarginal in 40 CFR part
81.

Transit is mass transportation by bus,
rail, or other conveyance which
provides general or special servica to
the public on'a regular and coatinuing
basis. It does not include school buses
or charter or sightseeing services. .

Transit prefect is an undertaking to
implement or modify a transit facility or
transit-related program; purchase transit
vehicles or equipment; or provide
financial assistance for transit -
operations. It does not include a¢tions.
that are sdlely within the jurisdiction of
local transit agencies, Such as changes
in routes,’schedules, or fares. It may

" consist of several phases. For analytcal

purpeses, it wust ba defned inclusively
encugh to:

(1) Connect logical termini and be of
sufficient lengih to address
environmental matiers on a broad scope:

(2} Have independaat unhty or
independent significance, .8, baa
reasonable expenditure even if o
additional transportation improvements
in the area are made; an

(3} Not restrict consideration of
alternatives for other reasonably
foreseeable transportation
improvements,

ransitional areq means any ozone
nonattainment area which EPA bas
dassiﬁed as transiticnal in 40 CFR part
a1.

Tmnsmonaf period with respect to a
pellutant or pollutant precursor means
that period of time which begins after
submission to EPA of the relevant
coatrol strategy implementation plan
which has been endorsed by the
Governor (or his or her designes) and
has been subject to a public hearing,
The transitional peried lasts until EPA
takes final approval or disapproval
action on the control strategy -
implementatior pian submission or -
finds it to be incomplete. The precise
beginning and end of the transitional
pariod is defined in §83.128.

Transporiation control measure
{TCM) is any measure that is specifically
identified and committed to in the
applicabls implementation plan that is
either one of the types listed in § 108 of
the CAA, or any ofber measure for the
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purpose of reducing emissions or
concentratians of air pollutants Fom
transportiation sources by reducing
vehicle use or changing traffic flow or
copgesticn conditions. Notwithstanding
the above, vehicle technology-based,
fuel-based, and maintenance-based
measures which control the emissions
from vehicles under fixed traffic
conditions are not TCMs for the
purpeses of this subpart.

Transportetion improvernen!t program
{TIF) means 2 staged, multiyear,
interrnodal program of transportation
projects covering a metropolitan
planning erea which is consistent with
the metropolitan transportation plan,
and developed pursuant to 23 CFR part
450, .

Tronspertation plan means the
offidial intermodal metropolitan
ansportation plan that is developed
through tha metropolitan planning
process for the metropolitan planning
ares, developed pursuant to 23 CFR part
430,

Transportation project is a highway
project or a transit project

s83i02  Applicablifty.

(2} Action applicability. (1) Except as
provided for in paragranh (¢) of this
section or §93.134, conformity
determinations are required fon

(i} The adoption, scceptlance, approval
or support of transportation plans
developed pursuant to 23 CFR part 450
or 4§ CFR part 613 by an MPO or DOT:

(if} The adopuon. zcceptancs,
approval ar suppert of TiFs developed
pursuaat to 23 CFR part 450 or 49 CFR
part 613 by an MPO or DOT; and

{iii) The approval, funding, or '

lementation of FHWA/FTA projocts.
’ lmfpl ) Conformity determinations are not
required under this rule for individual
peojects which are not FITWA/FTA
profects. Howaver, § 53.129 applies to
such pm)-ect.s if they are regionally
si

(b] Geogmph.rc applicability. (1) The
-provisions of this subpert shell apply in
all nopattainment and maintenance
arees for transperiation-related criteria
polbrtants far which the area is
designated ncnattainment or has a
maintananca plan.

(2) The provisicns of this subpart
apply with respect tc emissions of the
following criteria pollutants: ozone,
carban monoxide, nitrogen diexide, and
particles with an sarodynamic diameter
less than or equal to a nominal 10
micrometers (FMa).

{3) The provisions of this subp.art
apply with respect to emissions of the
following precursar pollutants:

{i) Velatile organic compaunds and
ditrogen oxides in czone areas (unless

the Administrator determines under
section 182(f) of the CAA that additional
reductions of NGy weuld net contribute
to attainment);

(i) Nitrogen oxides {n nitrogen
dioxide zreas; and

(iif] Volatile crganic compounds,
nitrogen axides, and FM,5 in PMig areas
if;

(A) During the interim period, the
EPA Regional Administrator or the
director of the State air agency has madse
a finding that transportation-related
precurser emissions within the
nonattainrment area are & significant
contributor to the PM,¢ nonattzinment
problem and bas so notified the MPQO
and DOT; or ’

(8]} During the rransitional, control
stralegy, and maintenancs pericds, the
applicable implementation plan (or
implementation plan submission)
establishes a budge! for such emissions
as part of the rezsonable further
progress, aftainmeént 6 mamtena.nce
strategy. -

(c) Limitations. {1} Pro}ec.ts subject to
this regulation for which the NEPA
process and a conformity determination
have been completed by FHWA or FTA
may proceed toward implementation
without further conformity
determinations if one of the following
mazjor steps has cccwred within the past
threa years: NEFA process completion;
start of final design; acquisition of a |

* significant portion of the right-of-way; -
or approval of the plans, specifications
and estimates. All af such
projects which were considered in the
conformity determinaticn are also
included, if thoss phases wers for the
purposa of funding, final design, right-
of-way scquisition, construction, or any

* combinatian of these phases.

(2) A new conformity deten‘m.uahon
for the project will be reqLu:ed if there’
is a significant changa in project design
concept and scope, if 2 supplemental
environmenrtal document for air quahty
purposes is initiated, or if no major
steps to advanca the project have

within the past threa years.
53103 Priority.

When assisting or approving any
action with &ir quality-retated
consequences, FHWA and FTA shall
give priority to the implementation of
those transportaticna partions of an
applcable implamentatios plan
prepared to attain and maintain the
NAAQS. This priority shall be
consistent swith statutory requirements
for allocation of funds amoeng States or
other jurisdictions.

£93.104 Fragquency of confarmity
detarminations.

{a) Conformity determinations and
conformity redeterminations for
transportation plans, TIPs, and FHWA/
FTA projects must be made according to
the requirements of this section and
appliceble implementation plan:

(b] Transportaton plans. 1) Each
new transportation plan must be found
te conform before the transporation
plan is approved by the MPO or
accepted by DOT.

{2} All transportation plan revisions
must ba found to conform befors the
transportation plan revisions are
approved by MPO er accepted by DOT,
unless the revision merely adds or

"deletes exempt projects listed in

§ 93.134. The conformity determinaticn
must be based on the transporation
plan and the revision taken as a2 whole.
(3] Conformity of existing
transpertation plans must be
redetermined within 18 months of the

- following, or the exdsting confarmity
.detérmination will lapsa:

(i) November 24, 1993;

{11) EPA spproval of an
implementation plan revision which:

(A} Establishes or revises a
transportation-related emissions budget
(as required by CAA sections 175A(a),
182(b){1}, 182{c)(2]{A}, 182{c){2)(B),
187{a)(7), 189(a)(1){B}, and 1823(bI(1]{A);
and sections 192{a) and 192(b), for
nitrogen dioxide); or -

(B) Adds, deletes, or c:’ha.nges TCM:.-

"and

{iii) EPA pmmulgahon of an Lo
J.mplementation plan which esteblishes
orrevises a rtation-related .
emissicns budget or adds, de!etes or
changes TCMs. . .

(4) In any casa, conform.xty
determinations must be made no less
Frequently than every three ‘years, or the
existing conformity determination will
lapse.

(c) Trenspertation mpmvemcnt
programs. (1} A new TIF must be found
to conform before the TIP is approved
by the MPO or accapted by DOT.

{2) A TP ammerndmant requires a new
conformity determinatian for the entire

" TIP befare the amendment is approved

by the MPO or accepted by DOT, unless
the amendment merely adds or deletes
exeropt projects listed in § 53.134.

{3} After an MPO adopts a new or
revised transportation plan, conformity
must be redetarmired by the MPO and
DOT within six months Irom the date of
adoption of the plan, unless the gew or
revised plan merely adds or deletes
exempt projects Listed in §93.134.
Otherwise, the existing conformity
determination for the TIP will lapse.
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{4} In any case, conformity
determinations must be made no less
frequently than every three years or the
existing conformity determination will
lapse. )

(d)} Projects. FHWAJSFTA projects
mus! be found to conform before they
are adopted, accepted, approved, or
funded. Conformity must be _
redetermined for any FHWA/FTA
project if none of the following major
steps has occumred within the past thres
years: NEPA process completicn; start of
final design; acquisition of a significant
portion of the right-of-way: or approval
of the plans, specifications and
estimates.

§83.105 Consublaton.

(a} General. The implementation plan
revision required under §51.396 of this
chapter will include procedures for
interagency censultation {Féderal, State,
and local), and resotution of conflicts.

{1} The implementation plan revision
will include procedures to be !
undertaken by MPOs, State departments
of transportation, and DOT with State,
and local air quality agencies and EPA
belore making conformity : .
determinations, and by State and local
air agencies and EPA with MPOs, State
departments of transportation, and DOT
in developing appliceble

‘implementation plans.

(2) Before the ilnplementation plan
revision is approved by EPA, MPCs and
State departments of transportation
before making conformity .
determinations must provide reasonable
opportunity for consultation with State
air agencies, loczl air quality and
transportation agencies, DOT, and EPA,
including consultation cn the issues
described in paragraph (c)(1) of this
section. ‘

{(t] Interagency consultation
procedures: Generel foctors, (1) States
will provide in the {implementation plan
well-defined consultation procedures
wkereby representatives of the MPOs,
State and local air quality planning
agencies, State and local transportation
agencies, and other organizations with
respensibilities for developing,
submitting, or implementing provisions
of an implementation plan required by
the CAA must consuit with each other
and with local or regional offices of
EPA, FHWA, and FTA on the
development of the implementation
plan, the transportation plan, the TIP,
and associated conformity
determinations.

(2} Interagency consultation . )
precedures will include at a minimum =~
the general factors listed below and the
specific processes in paragraph (¢} of
this section: o

{i) The roles and responsibilities
assigned to each agency at each stage in

the implementation plan development

process and the transportation planning
process, including technical meetings;

(ii} The organizational level of regular
consuftation; .

(iil) A process for circulating (or
providing ready access to) draft
documents and supporting materials for
comment before formal adoption or
publication; 7

(iv] The frequency of, or process for
convening, consultation meetings and
responsibilities for establishing meeting
agendas; o

{v} A process for responding to the
significant comments of involved
agencies; and

(vi) A process for the development of
a list of the TCMs which are in the
applicable implementation plan.

Et}:) Interagency consultation
procedures: Specific processes. -
Interagency consuitation procedures
will also include the following specific
processes: ’ .

(1) A process invelving the MFPO,
State and local air quality planning
agencies, State and local transpertation
agencies, EPA, and DOT for the
following: )

{i} Evaluating and choosing & modetl
{eor models} and associated methods and
assumptions to be used in hot-spot
analyses and regional emissions
analyses; .

(ii) Determining which minor arterials
and other transportation projects should
be considered *'regionally significant”
for the purposes of regional ernissions
analysis {in addition to those
functionally classified as principal
arteral or higher or fixed guideway
systems or extensions that offer an
alternative to regional highway travel),
and which projects should be
considered to have a significant change
in design concept and scope from the
transportation plan or TIP;

(iii} Evaluating whether projects
ctherwise exempted from meeting the
requirements of this subpart (see
§$93.134 and 93.135) should be treated
as non-exempt in cases where potential
adverse emissions impacts may exist for
any reason;

&y)_Makir:g a determination, as

_required by § 92.113(c}1}. whether past

obstacles to implementation of TCMs
which are behind the schedule
established in the applicable
implementation plan have been
identified and are being avertome, ana
whether State and local agencies with
influence over approvals or funding for
TCMs are giving maximum prierity to
approval or funding for TChis. This
process shall also consider whether |

delays in TCM implementaticn
necessitate revisions to the applicabla
implementation pian ta ramova TCMs
or substitute TCMs or other emissicn
reduction measures; -

(v) Identifying, as required by
§93.131(d), projects localed at sites in
PM o nonattainment areas which have
vehicle and roadway emission and
dispersion characteristics which are
essentially identical to thosa at sites
which have violations verified by
monitering, and therefors requirs )
quantitative PM o hot-spot analysis; and

(vi) Notification of transportation plan
or TIP revisions or amendments which
merely add or delete exempt projects

Jisted in §93.134.

(2) A process involving the MPO and
State and local air quality plenning

" agencies and transportation agencies for

the following:

. (i) Evaluating events which will
trigeer new conformity determinations
in addition to those triggering events
established in §93.104; and

(ii) Consulting on emissions analysis
for transportation activities which cress
the borders of MPOs or nonattainment
areas or air basins.

{3) Where the metropolitan planning
area does not include the entire
nonattainrment or maintenance area, a
process involving the MPO and the
State department of trensportation for
cooperative planning and analysis for
purpeses of determining conformity of
all projects outside the metropolitan
area and within the nonattainment or
maintenance area.

(4} A process to ensure that plansfor
comstruction of regionally significant
projects which are not FHWA/FTA
projects {including projects for which |
alternative locations, design concept
and scope, or the no-build opticn are
still being considered), including those
by recipients of funds designated under
title 23 U.5.C. or the Federal Transit
Act, are disclosed to the MPO on a
regular basis, and to ensure that any
changes to those plans are immeadiately
disclosed; .

{5) A process involving the MPQO and
cther recipients of funds designated
under title 23 U.5.CC or the Federal
Transit Act for assuming the lecation
and design concept and scopeof
projects which are disclosed to the MPO
as required by paragraph (c){4] of this
saction but whose sponsors have not vet
decided these features, in sufficient
detail to periorm the regional emissions
analysis according to the requirements
of § 93.130.

(6] A process for consulting on the
design, schedule. and funding of
research and data collection efforts and
regional transportation model
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developmenl by the MPO leg.,
household/travel transperistion
surveys).

{7) A process {inciuding Federal
agencies] for providing final documents
{including applicable implementation
plans and implementation plan
revisions) and supporting informalion to
e.ac.h agancy after approval or adeption.

} Resclving con icts. Conflicts
ar*’ong State agencies or between State

sgencies and an MPO shall be escalated |

to the Govemnor if they cannot be
resclved by the heads of the involved
agencies. The State air agency has 14
calendar days to appezl to the Governer

after the State DOT er MPO has notified

the State air agency head of the
resolution of his or her comments. The
implementation plan revision required
by § 51.356 of this chapter shall defins
the procedures for starting of the 14-day
clock. If the State 2ir agency appeals to
the Governor, the final conformity
determination must have the
concurrence of the Governor. if the State
air agency does not appeal to the
Governor within 14 days, the MPQ or
State department of transportation may
procesd with the final conformity
' determination. The Governor may
delegate his or her role in this process,
but not to the head or staif of the State
or local gir agency, State department of
. {ransporiation, State trensporiation
commission or board, or adf MPOQ.
(e) Pubiic consullation procedures,
Affected sgencies making conformity
' delerminations on transportation plans,
: pm-gram—s, and projects shzll establish.a
proactive’ public involvement process
which provides opportusiity for public
review and comment prior to taking |
formal action o1 a conformity
_ determination for all transportation
plans and TIPs, consistent with the
requirements of 23 CFR part 450, In
addition, these sgendies must -
specifically address in writing all publu:
commetts that known plans for 2
regionslly significant project which is
not recziving FHWA or FTA funding or
approval kave not been properly
reflected in the emissions analysis
supporting a proposed conformity -« -
Ending for a  transporiation plan or TIP.
Thes2 sgendies shell also provide
opportinity for public involvement'in
conformity determinations for projects
where otherwise required by law.

§93L.106 Content of transportation plans.
(8] Transporigtion plans adopted after
January 1, 1995 in serious, severe, or
extreme ¢zone nonatiainment areas and
in serious cutbon monoxide
nonattainment areas. The transportation
plan must speciBcally describe the -
transportation sysiem envisicned for

certain future years - .mch shall be
called herizon vears.

{1) The agency or organizatien
developing the transportation plan may
cheoose any years to be horizan years,
subject to the foliowing restrictions:

(i) Horizon years may be no more than
10 years apart.

{ii) The first horizen year may b-e no
more than 10 years from the base year
used to validate the transpertation
demand planning model.

(iii) 1f the sttainment year is in the
time span of the transpoertation plan, the
attzinment year must be & horizon year.

{iv] The last horizon year musl be the
last year of the transporiation plan's
forecast period.

{2) For these horizon Years:

{i} The transportation plan shall
guantify and document the
demographic and employment facters
influencing expected transportation
demand, including land use foréecasts, in
sccordance with implementation plan
provisions and § 93.105;

(ii The highway and transit system
shall be described in terms of the
regionally significant additions or
medifications to the existing
transporiation network which the
transpoeriztion plan envisionsto be
operationial in the horizon years.
Additions and medifications to the
highway nstwork shall be sufficiently
identifled to indicate intersections with
existing regionally significant facilities,
and tp determinae their effect on route

options between transportation analysis .

zones: Each added or modified h:ghway
segment shall also be suﬁ"c:ently
identified in terms of its design ocncept
and design scope to allow modeling of
travel times under various traffic
volumnes, coasistent with the modeling

- methods for areawide transportation

analysis in use by the MPO. Transit
facilities, equipment, and services .
envisioned for the future shail be -
identified in terms of design concapt,
design scope, and operating policies
sufficiently to allow modeling of their
transit ridership. The description of
additions and modifications to the
transportation network shall also be
sufficiently spedific to show that there
is a reasonable relationship between
expected land use and the env:szoned
transportation system; and

{iii} Other future transportaticn
policies, requirements, services, and
sctivities, including intermodal.
activities, shall be described.

{b) Mod=rate areas reclassified to
serious. Czone or OO nonattainment
arezs which are reclassified from |
modemte to serious must meet the
requirements of paragraph (a) of this

section within twe years from Lhe date
of reclassification.

(¢} Transportation plans for other
areas. Transportalion plans for other
areas must meet the requirements of
paragraph {a} of this section at least (o °
the exlen? it has been the previous
practica of the MPQ to prepare plans
which meet those requirements.
Crherwise, transportation plans must
describe the transportation system
envisioned for the future specifically
encugh to allow determination of
conformity according lo the criteria and
procedures of §593.109 through 93.127,

(d} Savings. The reguirements of this
section supplement other requirements

ol applicable law or reguiztian

governing the format or content of
transportation plans,

§53.107 Reladonship of transporiston
plan aad TI2 conformlty with the NEPA
process.

The degree of specificity required in
the transportation plan and the specific
trave! network assumed for air quality
madeling do net preciude the
consideration of allemnatives in the
NEPA process or other project
development studies. Should the NEPA
process resultin a project with design
concept and scope significantly
different from that in the transportation
plan or TIP, the project must meet the
criteria in §§93.109 through 93.127 for
projects not from a TIF befare NEPA

process completion,
-§93.108 Fiscal consiraiatsfor -

~

tmaspormﬁon plans snd TIP%
" Transpertation plans and TTPs must

" be fiscally contrained consistent with |

DOT’s metropolitan planning
regbelatmns at 23 CFR part 450 in order
found in confermity.

$§93109 Criteria and procedures for
delsrminlng conformity of transperiation
plans, programs, and projects: General
{2) In order 1o be found to conform,
each transporiation plas, program, and
FHWA/FTA project must salisfy the
applicable criteria and procedures in
§§93.110 through 93.127 as listed in

‘_ Table 1 in peragraph {b} of this section,

and must comply with all applicable
<enformity requirements of
implementation plans and of court
orders for the area which pertain
specifically to conformity determinalien
requirements. The riteria for making
confermity determinations differ based
on the action under review
(transportation plans, TIPs, end FHiwa/
FTA projects), the time period in which
the conformity deterninalion is made,
and the relevant polivtant, -

(b} The fallowing tabla mdztx!es the
criteria and procedures in §§92.110
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93.114 Tbﬁrmbeacumﬂy
conforming trans plan and
curreatly conlorning TIF & the time of
project approval .

93.115 The project rmust came from a

93.127wnx:happfyforeach
action in each time pediod,
TABLE 1 —~CONFORMITY CRITERA
— -
Transpaia.ﬁonPian_ §§9.3.110 833,711,
$3.112, §3.113¢4).
TP .. — | §§83.11G, 53,111,

93.112, 93.113(=)
§§93.110, 93.111,

formiTg pran and 93,112, S3.114,
12 T 93,115, 93.118,
93117,

Project ot from 3 §593.110, 33.111,
conforming plan 93.112, 93.113(c,
and TFY. o3.114, 93,118,

' 93117

Phzase # of the Tnterim Pericd

§§93.122, 93.125.

TP e 3 §553.123, 83.126.
Proiact (Frows a oo 1 §53.121.
forrring pan and
TPy
Project Mot frxn a 93121, 93,124,
conforming ptan 93.127.
xad TPy -
Transidonal Perod
Trarsportation Pian §583.118, 83.122
93,1258
T e e — | §593.119, §3.123,
’ ‘83.128.
Project {(From a con- | §93.121.

forming plan and

TiP).
Project (Not from a §553.120, 33.121,
coctorming prary 93.124, $3.127
and TiF).
" Control Strategy snd Mzinkenance Perlcds
Trarsportation Plan _ | §583,118.
TP v §93.119.
Profect (From a con- No addtional ctitera. -
forming plan and
TiF).
Project (Mot from a 583120,
corforrng plan
and TiF).
91110 The conformity determination must
e based om the latest planning
gssurmptions.

92,111 The confoarity determination must
be based on the latest emission
estireation muodel available

§3.112 The MPC must make the confomity
determination according to the
consubation procedures of this rule and
the implementation plan revision
required by § 51.396 of this chapter.

93.113 The traospoctation plan, TIP, or
FHWA/TTA project which is not fom 2
conforming plen acd TIP must provids
for the timely implementation of TOMs
from the applicable implementation
plan.

cORfarTaing wapsportation plan and

B PTOZRAIL
93,115 T'he“'FW‘\fFT’Lp‘o}cctmus‘tnot

‘cause or contribute to any pew focalized
CO o PM o viclaticet or txoease the
ar gvadty of 2oy existg TO
6f DMy viciateas in CO and PM;s
aonattainrment and maindetaDce arees.
$3.117 The FHWA/FTA project must
camply with Py coatal measures in
ke applicable implementation plan.
92.118 Tte Tinspertation plan must be
comsistent with the motor vehicle
emaissions bodget(s) in the applicable
iraplementation plan or tnplementation
plan subarssion.

52,119 The TTP crust be coosistent with the

motor vehicle emissions badget(s] in the
i tian plan submisgian,
93.120 The profect which x ot ram a
conforming transportation plan and
wonforming TIP must be consistent with
the motor vehide emnissions budget{s) in
the tppiicable implementation plaa or
implementaton plan submirsion.

$3.121 The FHWA/FTA proect must

eliminate or reducs the severity aad
cismber of Jocalized CO violations ia the
area substantzlly afected by the projact
{in CO nbrattalnment areas).

$3.122 Tee tansportation plaa must

: coniTibute to emissions reductions i
ozozne and O nonattainunent areas,

93.122 The TP must contributs to
ermisstons reductions s orone and CO
nonattainrment areas.

83124 The project which s not from a
confooning transporteton plas and TIP
must coatribute to emissions reductions
ia oroae and CO nopattainment areas,

$1125 Tke meosporiation plan mast
conibute to emission reductions ar
must pot increase emissions in ?’\Am and
NC: nonatainment areas.

93.125 The TIP must coatribute to emission
reductions or must oot Incresss
emnissions in Pl 2ad NG»
nonzitainreent greas.

93.127 The project whick is oot fom a
confarming transpoctation pian and TIP?
must contribute o emission reductions
ar must ool inrrease emissions in P ;g
and NCy nonattainment areas,

593,110 Criterfa and procedurss: Latest
plaaning sssomptions.

(2) The conformity determination,
with respect to all other applicable
criteria in §§ 93.111 through 93.127,
must be based npon the most recent
planning essumptions in force at the
time of the cenicrmity determination.
This criterion applies during all periods.
Tte conformity determination must
sans‘y the requirements of paragrachs

{b) through () of this section.

(b} Assumptions must be cerived from

the estimates of current and future

population, employment, travel, and
congesticn most recently developed by
the MPO or other agency authorized to
make such esimates and approved by
the MPO, The conformity determinstion
must aiso be based on the latest
assumptions sbout current and futurs
nd concentratdons. - -

(c) The confermity determination for
each tramsportation plan and TIP must
discuss how traasit opersting policies
(including fares and service levels) and
assumed tramsit tidership have changed
sinca the previous conformity
determination.

(d) Tae conformity determination
must include reasonable assumptions
about transit service and increases in
transit fares and road and bridge tolls
over tina,

Te) The conformity determination
must use the latest existing informatiaon
regarding the effectiveness of the TCMs
which have already been implemented.

() Key assumpticas sha‘ll specifed
and included in the draft documents
and supporiing malerizis used for the
interagency and public consultation
required by § 93.105.

-£93.111 Crieria ond procadures: Loyest
soissions modael

{a} The conformity determination
must be Dased on the latest emission
estimation model available. This
cziterion applies during all periods. it is
szfisHed if the most caorent version of
the motor vehicle ernissions model
specified by EPA for uss in the
preparaticn or revision af
implernentaton plans in that State or
area is used for the conformity analysis.
Where EMFAC is the motor vehicle
emissians model used in preparing or
revising the applicable implementation

. plan. new versions must be approved by

EPA before they are used in the
conformity analysis.

b) EPA will consult with DOT to
establish a grace period fellowing the
specification of eny new mocel. )

{1) The grace period will be no less
than three months and no more than 24
months after notice of availability is

published in the Federal Register.

{2) The length of the grace penod will
depend on the degree of change in the
model and the scope of re-planning
likely to be necessary by MPOs in order
to assure conformity. If the grace period
will be ionger than three months, EPA
will snnounce the sppropriate grace
period in the Federal Register.

(c) Conformity analyses for which tha
emissicns analysis was begun during
the grace period or before the Federal
Register notice of availability of the
latest ernission model may continue to
use the previous version of the model
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for transportation plans end TIPs. The
previous model may also be used for
projects if the analysis was begun
during the graca pesicd or before the
Federal Register notice of availability,
previded no more than three years have
passed since the dral environmental
document was issued,

£83.112 Criteria and procadures:
Consultation
The MPC must make the confermity
determipation according to the
consultation procedures in this rule and
*in the implemnentation plan revision
required by § 51.395 of this chapter, and
according to the public involvement
procadures established by the MPO in
compliance with 23 CFR part 450. This
criterion applies during all periods,
Until the implementztion plar revision
required by §51.395 of this chapter is
approved by EPA, the conformity
determination must be made according
to the procedures in §§ 93.105(a){2) and
$3.105(e}. Once the implementaticn
plan revision has been epproved by
EPA, this criterion is satisBed if the
confarmity determination is made
consistent with the implementation
plan's consultatisn requirements.

F92.113  Criteria and procedurss: Timely
lmoclementation of TCMs.

(a) The transportation plac, TP, or
FHEWA/FTA project which isnet fom a
conforming plan and TIP must provide
for the Hmely implementation of TCMs
from the applicabls implementation
plzn;d'Is'.bis criterion applies during all

(b) For transportatien plans, this

criterian ts satisfied if the following two

concé.itions are met: . .
" {1) The transportation plan, in.
describing the envisioned future -
ation system, provides for the
timely completion or implemientation of
-2ll TQMs in the applicable -+ 7
implernentation plen which ars eligible
for funding under title 23 U.S.C. cr the
Federal Transit Act, consistent with
schedules included in the applicable
implementation plan.

{2) Nothing in the transportation plan

interfores with the jmaplementation of
any TCM in the applicable
implermmentation plan, »

{c) For TIFs, this criterion is satisfed
if the following conditions arg met:

(1} An examination of the specific
steps and funding source{s} needed 1o
fuliy implement each TCM indizcates
that TCMs which are eligible for
funding imder title 23 U.S.C. or the
Federal Transit Act are on or shead of
the scheduls established in the
appliceble implementation plan, or, if
such TCMs are behind the schedule

-implementaticn plan. ~ = °

established in the applicable
implementation plan, the MPO and
DOT have determined that past
obstacles to implementaticn of the
TCMs have been identified and have
been or are being overcome, and that all
State and locs!l agencies with influence
over approvals or funding for TCMs are
giving maximwm priority to approval aor
funding of TCMs over cther projects
within their control, including projects
in locations outsids the nonattainmant
or maintenance area.

{2) If TCMs in the zpplicable
implementation plan have previously
been programmed for Federal funding
but the funds have not been obligated
and the TCMs are behind the schedule
in the implementation plan, then the
TIP cannot be found to conferm if the
funds intended for those TCMs ars
reallocated to projects in the TIP other
than TCMs, or if thers are no other
TOMs in the TIP, if the funds are
reallocated to projects in the TIP other
than projects which are eligible for
Federal funding under ISTEA's
Congesticn Mitigation and Adr Quality
Improvement Program.

(3) Nething in the TIP may interfere
with the implementation of any TCM in
the applicable implementation plan.

(d} For FHWA/FTA prolects which
are not from a conforming
transportation plan and TIP, this
criterion is satisfied if the project does
not interfere with the implementation of
any TCM in the epplicable « .~

§0~3.114‘¢ms?ﬁ‘andprwe‘d;.w;:: '
Currantly corforming tansportation plan
and TIP. L

Thers must be a currently conforming

© transporiation plan and currently,

conforming TIP at the time of project

‘ ;uﬁproval. This criterion applies-during

pariods. It is satisfed if the carrent
trensportation plan and TIP kava been
found to conform to the applicable
implemeniation plan by the MPQ and
DQOT according te the procedures of this
subpart. Only ane conforming. -
transportaticn plan or TIP may axist in
an ared at agy Hme; conformity
determinations of a previous
transportation pian or TIP expire once
the current plan or TP is found to

<cooform by DOT. The conformity

determination on's transportabon plan
or TIP will also lapsa if conformity is
nol determnined sccording to the
frequency requirements of §93.104.

£93.115  Critarla andd procedures: Projects
from a plan and TP,

(2) The project must come from a
conforming plan and p . This
criterion applies during all periods. If

this criterion is not satisfied, the project
must satisfy all criteria in Table 1 fora
project not from a conforming
transportation plan and TIP. A project is
considered to be from a confarming
transportation plan if il meets the
requirements of peragraph (b) of this
section and from a conforming program
if it meets the requirements of paragraph
{c) of this section.

{b) A project is considered to be from
a conforming transportation plan if cne
of the following conditions applies:

(1) For projects which are required to
be identified in the trenspontation plan
in order to satisfy §93.106, the project
is specifically included in the
cenforming transpertation plan and the
project’s design concept aad scops have
not changed significantly from those
which were described in the
transportaticn plan, or in a manrner
which would significantly impact use of
the facility; or

{(2) For projects which are not
required to be specifically identified in
the transportation plan, the project is
identified in the conforming
transporation plan, or is consistent
with the policies and purpose of the
transportation plan and will net
interfere witk cther projects specifically
included in the transportation plan.

{c] A project s considered to be from
a conforming program if the following
conditicns are met

{1} The project is included in the
conforming TIF and the design concep!

.. and scope of the project were adequate
-al the time of the TIF conformity .
.determination to determine its ’

contribution to the TIP's regional

"emissions and have not changed

significantly from those whick were
described iz the TP, or in & manner
whick would significantly impact use of
the facility;end © - - :
.[2} If the TIF describes & project
design corcept and scope which
includes project-level emissions
mitigation or control measures, writlen
commitments to implement such
measures must be obtained from the
project sponscr and/or operator as
required by §93.133(a} in order for the
project to be considered froma
conforming program. Any change in
these mitigation or control measures
that would significzntly reduce their
effectiveness constitutes’a change in the
design concept and scope of the project

£83.115  Criteris and procedures:
Localized CO and Pil,; vicletions (hot
spots), ’

(a) The FHWA/FTA protect roust not
cause or contribute to any new localized
CO or PM ¢ viclations or increase the
frequency or severity of any existing CO

s R T e e

TeEAS—r— )
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or PMs violations in CO and PM o
nonattainment and maintenance areas.
This criterion applies during all perods.
This criterion is satisfied ifitis
demonstrated that no new local
violations will be created and the
severity or number of existing violations
will not be increased as a.result of the
project. : o
{b) The demonstration must be
performed accerding to the
requirements of §§93.105(c)(1){i} and
$3.131. .
(¢} For projects which are not of the
type identified by §93.131(a) or
§393.131(d), this criterion may be
satisfied if consideration of local factors
clearly demonstrates that no local.
viclations presently exist and no new
local viclations will ba created as a
" result of the project. Otherwise, in CO .
nonattainment and maintenancea areas, a
quantitative demonstration must be '
performed according to the
requirernents of § 93.131(b).

5117 CRiteria and procadurass
Compllance with P ; control measurss. -

The FHWA/FTA project must comply
wih PM o control measures in the
applicable implementation plan. This
criterion applies during all periods, It is
satisfied if control measures (for the
purpose of limiting PM,, emissions
from the construction activities and/or
normal use and operation associated
with the project) contained in the
applicable implementation plan are
included in the final plans,
specifications, and estimates for the
project.

§%3.118 Criteria and procecurss: Motor
vehicls emissions budget (ransportation
pianj.

{a) The transportation plan must be
consistent with the motor vehicle
emissicns budget(s) in the applicable
implementation plan (or
implementation plan submission). This
criterion applies during the transiticnal
peried and the control strategy and
maintenance periods, excapt as
provided in §93.138. This criterion may
be satisfied if the requirementsin
paregraphs (b) and {c) of this section are
met: -
(b} A regicnal emissicns analysis shall
be performed as follows:

(1) Tke regional analysis shall
estimate emissions of any of the
following pollutants and pollutant
precurscrs for which the area is in
nonattainment or maintenance and for
which the applicable implementation
plan {or implementation plan
submissicn) establishes an emissions
budget:

{i) VOC as an ozone precursor;

(ii} NO, as.an ozone precursor, unless

. the Administrator determines that

additional reductions of NOx would not
contribute to attainment;

(iii) CO:

{iv} PM,5 (and its precursors VOC
and/or NQ, if the applicable
implementation plan or implementation
plan submiszsion identifies
transportation-related precursor
emissions within the nonattainment
area as & significant centributor to the
PM;; nonattainment problem or
establishes 2 budget for such emissions);
or . . ‘.-

(v} NQO, (in NO; neonattainment or
mainténance areas});

{Z) The regional emissions analysis
shall estimate emissicns from the entire
transportaticn system, including all
regionally significant projects contained
in the transportation plan and all other
regionally significant highway and
transit projects expected in the
nenattainment or maintenance area in
the timeframe of the transportation plan;

{3} The emissions analysis .
methodelogy shall meet the

uirements of § 93.130;

4} For areas with a transportation
plan that me=ts the content
requirements of § 92.106(a), the
emissions analysis shall be performed
for each horizon year. Emissions in
milestone years which are between the
horizon years may be determined by
interpolation; and

(5) For areas with a transportation
plan that does not meet the content
requirements of § 92.106(z), the
emissions analysis shall be performed
for any years in the time'span of the
transportation plan provided they are
not more than ten years apart and
provided the analysis is performed for
the last year of the plan’s forecast
period. If the attainment year is in the
time span of the transportation plan, the
emissions analysis must also be )
performed for the attainment year.
Emissions in milestone years which are
between these analysis years may be
determined by interpolation.

{c) The regional emissions analysis
shall dernonstrate that for each of the
applicable pollutants or pollutant
precursors in paragraph (b)(1) of this
section the ernissions are less than or
equal to the motor vehicla emissions
budget as established in the applicable
implementation plan or implementation
plan submission as follows:

(1) If the applicabls implementation
plan or implementation plan
submission establishes emissions
budgets for milestone years, emissions
in each milestone year are less than or
equal lo the motor vehicle emissions
budget established for that year;

(2) For nenattainment areas, .
ernissions in the attainment year are less
than or equal to the motor vehicle
emissions budget established in the
appiiceble implementation plan or
implismentation plen submission fer
that year;

(3) For nonattainment areas,
emissions in each analysis or horizon
year after the attainment year are less
than or equal to the moter vehicle
emissions budget established by the
gpplicable implementation plan or
implementation plan submission for the
attainment year. If emissions budgets
are established for years after the
attainment year, emissions in each
analysis year or horizon year must be
less than or equal to the motor vehicle
emissions budget for that year, if any, or
the moter vehicle emissions budget for
the most recent budget year prier to the
analysis year or horizon year; and

(4) For maintenance areas, emissions
in each analysis or horizon year are less
than or equal to tha motor vehicle
emnissions budget established by the
maintenance plan for that year, if any,
or the emissions budget for the most” -
recent budget year prior 1o the analysis
or horizon year, ' .

§93.119  Crftaria and procedures: Motor
vehicle emissions budgst (TiP).

{a) The TIP must be consistent with~
the motor vehicle emissions budget(s) in
the applicable implementation plan {or
implementation plan submission). This
criterion applies during the transitional
period and the control strategy and
maintenance periods, except as
provided in § 93.136. This criterion may
be satisfied if the requirements in
paragraphs (b) and {c) of this section are
met.

(b) For areas with a conforming .
transportaticn plan that fully meets the
content requirements of § §3.108(a), this
criterion may be satisfied without
additional regicnal analysis if:

(1) Each pregram year of the TIP is
consistent with the Federal funding
which may be reasonably expected for
that year, and required State/local
matching funds and funds far State/
local funding-only projects are
consistent with the revenue sources
expected over the same period; and

(2) The TIP is consistent with the
conforming transportation plan such
that the regional emissions analysis
already performed for the plan applies
to the TIP also. This requires a
demonstration that:

(i) The TIP contains all projects which
must be started in the T[P's timeframs
in order to achieve the highway and
transit system eavisionad by the
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transportstion plan in each of its
horizon E,'ears:

(il] AL TIP projects which are
regionally significant are part of the
specific highway or transit system
envisioned in the transportation plan’s
herizon years; and

(iii} Tha design concept and scope of
each regicnally significant project in the
TTP is net significantly different rom
that described in the transportation

lan,

(3) If the requirements in paragraphs
{b](1} and (b}2) of this section are not
met, then: .

(i) The TP may be modified 1o meet
those requirements; or

{ii) The transportation plan musy be
revised so that the requirements in
paragraphs (b)(1) and {&){(2) of this
section are met, Once the revised plan
hag been found o conform. this
criterien is mét for the TIP with no
additional analysis except a
demenstratien that the TIP meets the

irements of paragraphs (b}{1) and
(b){2} of this section. .

(c) For areas with a transportation
plan that does not meet the content
requireraents of § 93.106(g), a regicnal
emissions analysis must meet all of the
following requirements:

(1) The regional emissions analysis
shall estimate emissions from the entire
transportation system, including all
projects conteined in the proposed TIF,
the transportation plan, and ali other

_regionally significant highway and
transi{ projecis expacied in the
nopattainment or maintenance area in

the timaframae of the u-a.xésaponation %lan: ‘

(2} The anslysis mathodology sha
meet the requirements of §$3.130{c);.

and .

v {2} The regional analysis shall satisfy
the requirements of §§ 93.118(b)(1),
931'.118@3){5} end 93.118{c) - ‘;

§ 51120 Crhecia and procedures: Motor
Apim and TIFY. .

! {a)} The project which is nct from &
conforming trapsportetion plan and a
cenferming TIP tmust be consistent with
the motor vehicle emissions budget(s) in

—ke applicable implementation plan (or
implementation plan submission). This
criterion applies during the transitional
period and the control strategy and
maintenance perieds, except as
provided in §93.138. It is satisfied if
emissions from the implementation of
the project, whon considered with the
emissicns from the projects in the
confarming transpertation plan and TTP
and all other regionally significant
projects expecied in the area, donot
excoed the motor vehicle emissions
budget(s) In the applicable

implementation plan (or
implementation plan submission).

_ fE] For arees with a conforming
transportation plan that meets the
content requirernents of § 93.108(a}:

(1) This criterion may be satisiied
without additional regicnal analysis if
the project is included in the :
conforming {ransportation plan, even if
it is not specifically included in the
latest conferming TIP. This requires a
demonstration that: :

{i) Allocating funds to the preject will
not delay the implementation ol projacts
in the transportation plan or TIP which
are necessary to achieve the highway
and transit system envisicned by the
trangportation plan in each of its
harizon years; )

{ii) The project is not regionally
significant or is part of the specific
highway or transit system envisioned in
the transporiation plan’s horizon years;
and

{iii) The design concept and scops of
the project is not significantly different

. from that described in the transportation

plan. -

(2) If the requirements in paragraph
(bi(1] of this section are not met, a
regional emissions analysis must be
performed as follows:

(i) The analysis methodology shall
meet the requirements of §53.13C;

fii} The analysis shall estimate
emissions from the transportation
system, including the proposed project
and ail other regionally significant,
projects expecied in the nonattainment
or maintenancs area ir the timeframe of
the transportation plan, Tha analysis
must include emissions fromall -
previously approved projects which

_were not from a fransportation plgn end

TIP; and .

{iii}) The emissions analysis skall meet
the requirements of §§ 93.118(b}1),
93.118{b){4}, and 93.118{c).

{c} For areas with a transportation
plan that does not meet the content
requirements of § $3.106{a}, a regional
emissions analysis must be performed
for the project together with the
conforming TIP and all other regionally
significant projects sxpected in tke
tonattainment or maintenance area.
This critericn may be satisfied if: .

{1} The analysis methodology meets
the requirements of § 93.130{c}; ‘

{2) The analysis estimates emissicns
from the transportation system,
including the proposed project, and all
other regicnally significant projects
expected in the nonattainment or
maintenancs area in the timeframe of
the transportation plan;and |

{3) Tha regional analysis satisfies tha
requirements of §5§93.118{51(1),
93.118(b)(5), and §3.118(c).

§83.127 Critaria and procedures:
Localized CO viciations (hot spots) In the
interim period.

- (a) Each FHWAJ/FTA project must
eliminate or reduce thae severity and
number of localized CO violations in the
area substentially affected by the project
(in CO nonattainmment ersas), This i
criterion applies during the interim and :
transitional periods only. This ¢criterien :
is satisfied with respect to existing
localized CO violations if it is
demonsirated that existing localized CO
violalions will be eliminated or reduced
in severity and number as a result of Lhe
praoject. .

(4} The demonstration must be
performed according to the i
requirements of §5§2.105(c)(1}{i} and ‘
93.131.

{c} For projects which are not of the
type identified by §93.131(2), this
criterion may be satisfied if
consideralion of local factors clearly
demaonstrates that existing CO violations
will be eliminated or reduced in
severity and number, Otherwise, a
guantitalive demonstration must be
performed accerding to the
requirements of §93.131(h),

§93.122 Criterla and procedures: Interim
period reductions in czone and CO areas
{transpertation plan).

{3) A transportation plan must
contribute to emissions reductions in
ozone and CO nonaftainment arezs. This
criterion epplies during the inlerim and
transitional pericds only, except as
otherwise provided in §93.136. It
appliesto the net sffect on emissions of
all projects contained in a new or
revised transportation plan. This
critesion may be satisfied if 2 regional

i

kit

- emissions analysis is performed as

(b) through ()
of this section.

{b] Determine the znalysis years for
which emissions are to be estimated,
Analysis years shall ba no more than ten
years apart. The Erst analysis yéar shall
be no later than the first milestone year
(1995 in CO nenattainment areas and
1986 in ozone nenattainment areas). ;
Thka second analysis year shall b either
the attainment year for the artea, or if the F

described in parsgrap

o

attainment year is the same g5 the first

analysis year or earlier, the second

analysis year shall be at least Eve years

beyond the frst analysis year. The last !

year of the transportation plan’s forecast |

period shall also be an analysis year. !
(<) Defne the ‘Baseline” scenario for ;

each of the analysis years tc be the - :

future transportation system that would

result from current programs, compo~ 2

of the following {except that project

listed in §§ 93.124 and 92.135 need

be explicitly considered):
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{1) All in-place regionally significant
highway and transit facilities, services
and activities; '

{2} All ongoing travel demand ~
ranagement or transportation system
maneagement activities; and

(3) Completion of all regionally
significant projects, regardless of
funding source, which are currently
under construction or are undergoing
right-of-way acquisition {except for
bardship acquisition and protective
buying}; come from the first three years
of the previously conforming
transportaticn plan and/or TIP; or have
completed the NEPA process. (For the
first conformity determination on the
transportation plan after November 24,
1993, a project may not be included in
the “Baseline’ scenario if one of the
following major steps has not occurred
within the past three years: NEPA
process completion; start of final design;

. acuisition of a significant pertion of
the right-cf-way; or approval of the
plans, specifications and estimates.-
Such a project must be inciuded in the
“Action” scenario, as described in
paragraph {d) of this section.}

{d] Define the ‘Action’ scenario for
each of the analysis years as the
transportation system that will result in
that year from the implementation of the
proposed Tansportation plan, TTPs
edopted under it, and other expecied
regionally significant projects in the
nonattainment area. It will includa the
following (except that projects listed in
£593.134 and 93,135 need not be
explicitly considered): . !

1) All facilities, services, and .
activities in the '‘Baseline’ scenario;

{2) Completion of all TCMs and
regionally significant projects (including
facilities, services, and activities)
specifically identified in the propesed
transportation plan whick will be
operaticnal or in effect in the analysis
vear, except that regulatory TCMs may
not be assumed to begin at a future tire
unless the regulation is already adopted
by the enforcing jurisdiction or the TCM
is identified in the applicable
implementation plan; :

[%) All trave!l demand management
programs and transportation system
management activities known to the
MPQ, but not included in the applicable
implementation plan or utilizing any
Federal funding or approval, which
have been fully adopted and/or funded
by the enforcing jurisdictionor -
sponsoring agency since the last
conformity determination on the
transportation plan:

{(4) The incoemental effects of any
travel demand management programs
and transportation syster rmanagement
activities known to the MPO, but not

included in the applicable
implementation plan or utilizing any
Federal funding or approval, which
wers adopted and/or funded prior to the
dzts of the last conformity
determnination on the transportation
plan, but which have been modified
sinca then to be more stringent or
effective; )

{5) Completion of ail expected
regionally significant highway and
transit projects which are not from a
conforming trapsportation plan and TIP;
and C
(6) Completion of all expected
regionally significant non-FHWA/FTA
highway and transit projects that bave
clear funding sources and commitments
leading toward their implementation
end compledon by the analysis year.

{e) Estimate the emissions predicted
to result in each analysis year from
travel on the trensportation systems -
defived by the ‘Baseline” and ‘Action’
scenarics and determine the differencs
in regional VOC and NO, emissions
(unless tha Administrator determnines -
that additiopal reductions in NO, would
not contzibute to attainment) between
the two scanarios for ozone
nenattainment areas and the difference
in CO emissions between the two
scenarios for CO nonattainment areas,
The analysis must be performed for 2ach
of the analysis years gecording to the
requirements of §83.130. Emissions in
milestone years which are between the
analysis years may be determined by
interpelation,

{f) This criterion Is met if the regional
VOC and NO, emissiens (for ozone |
nonattainment areas) and CO emissions
(for CO nonattainment areas) predicted
in the ‘Action’ scenario are less than the
emissions predicted from the ‘Baseline’
scenario in each arnalysis year, and if -
this can reasonably be expected to be
true in the pericds betweexn the first
milestons year and the analysis years,
The regional analysis must show that
the *Action’ scenario contributes to a
reduction in emissions from the 1980
emissions by any nonzerc amount.

§93.123 Criteria and procedures: Interim
poriod reductons in ozona and CO areas
TPk .

(a) A TIP must contribute to emissions
reductions in ozone and CO
ncpattainment areas. This criterion
applies during the interim and.
transitidral periods only, except as
otherwise provided in §93.136. It
applies to the net effect on emissions of
all projects contained in a new or
revised TIF. This criterion may be
satisfied if a regional emnissions analysis
{s performed as described in paragraphs
(b through {f) of this section.

(b) Determine the analysis years for
which emissions are to be estirmatad.
The frst analysis year shall be no later
than the first milestone year (1995 iz CO
nonattainment areas a,n.g 1996 in ozone
ncnattzinment areas). The analysis years
shall be no more than ten years apart.
The second analysis year shall be either
the attainment year for the area, or if the
attainment year is the same as the first
analysis year or earlier, the second
analysis year shall be at least Gve vears
beyond the first analysis year. The last .
year of the transportation plan's forecast
period shall also be an analysis year.

(c) Define the ‘Baseline’ scenario as
the future transportation system that
would result from current p ,
composed of the followlng {except that
projects listed in §§ 93.134 and 93.135
nged not be explicitly considered):

{1} Al in-place regionally significant
highway and transit facilities, services
and activities; .

(2) All ongoing travel demand
maragement or transportation system
management activities; énd o

(3) Completion of all regionally
significant projects, regardless of
funding ssurce, which are currently -
under construction or are undergoing
right-cf-way acquisition {except for
hardship acquisition and protective
buying): come from the first three years
of the previeusly conforming TTF: or
have completed the NEPA process. (For
the frst conforraity determination on

- the TIP after November 24, 1993, a

project may not be included in the
“Baseline’ scanario if one of the
following major steps has not occurred
within the past three years: NEPA ‘
process completion; start of final design;
acquisition of a significant porticn of
the right-of-way; cr approval of the
plans, specifications and estirnates.
Such a project must ba included in the
“Action’ scenario, as described in
paragraph (d} of this section.)

(d?rgeﬁne the *Action’ scenario as the
future transportation system that will
result from the implementation of the
proposed TIP and cther expected
regionally significant projects in the
nonattainment area in the imeframe of
the transportation plan. It will include
the following (except that projects listed
in §593.134 and 93.135 need not be
explicitly considered):

(1) ALl facilities, services, and
activities in the ‘Baseline’ scenario;

(2) Completion of sl TCMs and
regicnaily significant projects (including
facilities, services, and activities}
included in the proposed TIP, except
that regulatory TCMs may not be
assumed to begin at a future time unless
the regulation is already adopted by the
enforeing jurisdiction or the T is
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contained in the applicable
implementation plan;

{3] All travel demnand management
programs and transportation syster
management activities known 10 the
MPQ, but not included in the applicsble
implementation plan or utilizing any
Federal funding or approvai, which
bave been fully adopted and/or funded
by the enforeing jurisdiction or”
sponsering agency sinca the last
conformity determination on the TIP;

(4) The incremental effects of any
travel demand rnanagement programs
and transportatidn system managersent
activities known to the MPO, but not
inciuded in the applicable
implementation plan or utilizing any
Federal Runding or approval, which
were adopted and/or funded prior to the
date of the last conformity
determination on the TIP, but which
have been modified since then to be
more stringent or effective; '

{5) Completion of all expected
regionally significant highway and
transit projects which ate not from 2
cméform}ng transportation plan and TIP;
an

{6) Completdcn of ell expectad
regonelly significant non-FHWA/FTA |
highway and transit projects that have
clear funding sources and commitments
leading toward their implementation
and completion by the anslysis year,

(e) Estimate the emissions predicted
to result in each analysls year from
trzvel on the transportetion systems
defined by the "Basaline’ and ‘Action’ .
scenarios, and determing tha dlfference
in regional VOC and NO, emissions
(urtess the Administrator determines
that addidonal reductions of NQ, would
not cogtribute fo atisinment) between
the two scenarios for ozons
nonattainmer? areas and the difference
in GO emissicns between the two

‘scenarios for CO nopattainment areas, -
" The analysis must be performed far each
of the apalysis years according to the
ents of §93.130. Emissions in
woe years which are between
an.alys:s years may be determmed by
inferpalati .

8 Thxsmtenon is met if the regmna..
VOC dnd NO, emissions in czone
nenattainiment areas and CO emissions

“in CO népatainment areas predicted in
the “Action’ scenario &rae less than the
e.mlssmns predicted from the ‘Baseline”
scenerio in eack apalysis year, and if
this can reasonably be expected to be

. true In the period between the analysis

years. The reg:onal analysis must show
that the *Action’ scenerio contributes to

& reduction in e.nissicns from the 1850
emissians by any nonzere amount.

5§93.124 Criteria and procedures: Interim
period recuctions for ozona and CO areas
{project not from & plan and TIPL

A trensportation project which is not
from 8 conforming transpertation plan
and TIP must contribute to emissions
reductions in ozone and CO
nonattainment areas. This criterion
applies during the interim and
transitional periods cnly, except as
otherwise provided in §93.136. This
criterion is satisfied if 2 regional
emissions analysls is performed which
meeats the requirements of §93.122 and
which includes ths transportation plan
and project in the *Action’ scenario. If
the project which is not from a
conforming transportation plan and TP
is 2 modification of a project currently
in the plan or TIP, the ‘Baseline”
scenaric must include the project with
its criginal design concept and scope,
and the ‘Action’ scenario must include
the project with its new design concept
and scope.

§853.125 Critarla and proceduras: Interim
period mductions fof PM, and NO; areas
(transportion plan).

(a) A trensportation pian must
contribute to emission reductions or
must oot inceass emissions in PM o
and NO=2 ponattainment areas. This
criterion applies only during the interim

-and transitional pericds. It applies to

the net effect on emissions of all
projects contained in a new or revised
transportation plan, This criterion may
ba satisfied if the requirements of either
pa:agmph ®)er{c] ofth.v.s sacticn are ’

(b} Demeastrata thai m:tplementanon '
of the plan and &l other regmnally
significant projecis expected id the
nonattainment area will contribute to
reductions in emissions of PMppina
PMo nocettainment ares {and of each
transportation-related precursor of PMio

‘in PM, nonattainmaent areas if the EPA

Regional Administrater or the director
of the State-air agency has made a

. Ending thet such precursor emissions

from within the nonattainment area are

" asignificant contributor to the PM e

nonattainment problem and has 50
notified the MPQ and DOT]) and of NOx
in an NO; nonattaitment ares, by
performm,g a regional emissions .
sis as follows: .
{Determme the apalysis years for
w?:uch emissions arg to be estimated,
Analysis years shall be no more than ten
ears a The first analysis year ghall
no later than 1996 {for NO- areas) or
four years and six months following the
date of deslgnition (for PM1s areas). The
second apalysis year shall be either the
atteinment year for the area, orif the
attainment year is the same &s the first

analysis year or earlier, the second
anatysis year shall b2 at least five years
beyond ¢ ﬁa first analysis year. The last
year of the transportation plan's forecast
period shall also be an analysis year.

(2} Define for each of the analysis
years the “Baseline scennrio, as
defined in §93:122(c}, and the “Action™
scenario, as defined in §93.122(d).

{3} Estimate the emissions predicted
to result in each analysis year from
trave] cn the transportation systems
defined by the ““Baseline™ and “Action”
scenarios and determine the difference
between the two scenarias in regional
PL{,q emissions in a PMe
nonattainment area {and transportstion-
related precursars of PMio in PMio
nonattainment areas if the EPA Regional
Administrator or the director of tha
State air agency has made a finding that
such precursor emissions from within
the nonattainment ares are a significant
contributar to the PM o nonattainment
problem and has 50 notified the MPO
and DOT) and in NO, emissicns in an
NGO, nonattainment area. The analysis
must be perforrued for each of the
analysis years according to the
requirements of §93.130. The analysis
must address the periods between the
analvsis years and the periaods between
1990, the firs milestone year (if any),
and the Hrst of the analysis years,
Emissicns in milestone years which are
between the analysis years may be
determined by iaterpolation.

[4] Demcrstrate that theregional PMio
emissions and PM:q precursor |

~ emissions, whers applicable, {for PMm

nonattainment areas) and NO,
emissions (for NO; nonattainment areas)
redicted in the 'Action’ scenario are
Ess than the emissions predzcted from .
e ‘Baseline’ scenario in each analysis
year, and that this can reasonably be

" expected to be true in the periods

between the first milestone year (Efa.!."ly}

and the analysis years.
{c) Demonsirate that when the

projecis in the transportation plan and
all other regzoualiy significant projects
expected in the nonattainment ares zre
i.mplemented. the transportation
system’s total highway and transit

ernissions of PMo in a PM o

nonatiainment area (and tfanspdrtauon-

" related precursors of PMys in PM e

neonattainment aress if the EPA Ragional
Administrator or the director of the
State air agescy hes made & Sading that
such precursor emissions from within
the nonattainment area are a significant
contributor ta the PMio nonattainment
problem and has so potified the MPO
and DOT) and of NO, in an NO2,
nonattainment area will not be greater
than baseline levels, by performing a
regional emissions analysis as follows:
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(1) Determine the baseline regional
emissions of PM,g and PM,, precursors,
where applicable {for PM s
nonattainment areas} and NO; [for NO;
nonattainment areas) from kighway and
transit sources. Baseline emissions are
those estimated to have ccowrred during
calendar year 1930, unless the
implementation plan revision required
by §51.396 of this chapter defines the
baseline emissions for a PM g area to be
those occurring in a diffarent calendar
year for which a baseline emissions
taveniory was developed for the
purpose of developing a control strategy
implementatioa plan.

(.?&} Estimate the emissions of tha
applicable pollutant(s) from the entire
transportation system, includiag
projects in the transportaticn planm.and
TTF and all other regionally significant
projects in the nonattainment area,
accerding to the requirements of
§93.130. Emissions shall be estimated
for analysis years which are no more
than ten years apart. Thae first analysis
year shal! be no later than 1986 {for NO;
areas) or four years and six months
following the date of designation {for
P} o areas). The second analysis year
shall be either the sttainment year for
the area, or if the attainment year is the
same as the first analysis year or eazlier,
the second analysis year shall be at least
five years bevond the first analysis year.
The last year of the transportation plan‘s
forecast period shall also be an analysis
-ea:‘ " -

{3) Demonstrate that for each analysis
year the emissions estimated in
paragraph {c}H?2) of this section are no
greater than baseline emissions of PMe
and PM,, precursors, where applicable
{for PM o nonattainment areas) or NO,
(for NO; nonattainrnent areas} from
bighway and tTansit sources. .

583126 Criteria and procedures: Interm
pariod reductions for PM;, and NO- areas
(TP}

(a} A TIP must contnbute to emission
reductions or must not incease
emissions in PMp and NO=
nonattainment areas. This criterdon
applies only during the interim and
transitional periods. It applies to the net
effect on emissicns of all projects
contained in a new or revised TIP. This
criterion may be satisfied if the
requirements of either paregraph (b) or
paragraph {c] of this section are met. .

(b} Demonstrate that implementation
of the plag and TIP and all other .
regionally significant projects expected
in the nonattainment ares will i
contribute to reductions in emissions of
Phiic in a PM o nonattainment area (aad
trapsportation-related precursers of
PMio in PM;o nonattainmen! areas if the

EPA Regional Administrator or the
diractor of the State air agency has made
a finding that such precurscr emissions
Fom within the nonattainment area are
a significant contributor to the PM e
nonattainment problem and has so
notified the MPQO and DOT) and of NG,
in an NO; nonattainment arsa, by
performin,g a regional ercissions
analysis as follows:

{Determine the analysis years for
whxc"x emissions are Lo be estimated,
according to the requirements of
§93.1250b3{1).

{(2) Define for each of the analysis
years the “Baseline” scenario, as .
defined In §93.123{c}), and the “Action™
scenario, as defined in §93.123(d).

- (3) Estimate the emissions predicted
to result in each analysis year fom
travel on the transportation systems -
defined by the “Baseline” and “Action™
scenarios as raquired by §93.125(0)(3).
and make the dermonstration required by

§93.125(bH4).
{c) Demonstrate that when the

" projects in the transportation plan and”

TIP and all other regionally significant
projects expected in the ares are -
implemented, the transportation
system's total highway and transit
emissions cf PMioin a PM o
nonattalnment arga {and transportation-
related precursors of PMy, in PMag
nenattainment areas if the EPA Regional
Administrator or the director of the
State air agency has made a finding that
such precurser emissions from within
the nonattainment area are a significant
contributor to the PM o nonattainment

. problem and has so notified the MPO

and DOT) and of NO, in an NO;
nonattainment area will not be greater
than baseline levels, by performing a
regional emissions analysis as required
by §93.125{(c) (1) through {3).

§ %2127 Critaria and procsdures: interm
pacricd raductions for PM.o and NO; areas
{projoct not from a plan and TIPL

A transportation project which is not
from a conforming transportation plan
and TIP must contribute to emission
reductions or must not incease
emissions in PM;, and NO;
nonattainment areas, This criterion
applies during the interdm and
transitional pericds only. This criterion
is met if a regional emissions analysis is
petformed which meets the
requirements of § 33.125 and which
includes the transpertation plan and
project io the *Action’ scenario, If the
project which is not from a conforming

“transportaton plan and TIP is a

modification of a project currently in
the transporiation plan or TIP, and
§63.125(b) is usad to demonstrate
satisfaction of this criterion, the

‘Baseline’ scenario raust include the
project with its original destgn cobcept
and scope, and tha ‘Aczion’ scenarie
must include the project with its new
design concept and scope.

593128 deﬁmﬁmmiﬂww
to the control strategy pactod.

(a) Areas which submit a control
strategy implementation plan revision
after Novernber 24, 1993. (1} The
transportation plan and TIP must be
demonsirated to conform according to
transitienal pericd criteria and
procedures by one year from the data
the Clean Air Act requires submission of
such control strategy implementatica
plan revision. Ctherwise. the conformity
status of the transportatien plan and TIP
will Lapse and no new project-level |
conformity determinations may be
made.

(i) The confom-u!y of new
transportation plans and TIFs may be
demonstrated sccording o Phase I
interim period criteria and procedures
for 90 days following submission of the
control stategy implementation plan
revision, provided the conformity of
such transportation plans and TIPs is
redetermined according to transitional
period &xiteria and procedures as
required iz paragraph {a}(1) of this
section,

(ii) Beginning 90 days after
submission of the controi strategy
impilementation plan revision, new
transportation plans and TIPs shall
demornsirate conformity accerding to
transitional pericd criteria and

procedures,

(2} FEPA djsappmv&s the submitted
control stralegy implementation plan
revision aad so notifies the State, MFPO,
and POT, which initiates the sanction
process under Clean Air Act sectioas
179 or 110{m), the conformity status of
the transpertation plan aad TIP shall
lapse 120 days afer EPA’s disapproval,
and no new project-level conformity
determinations may be made. No new
transportatien plan, TIP, or project may
ba found to conformn until ancther
control strategy implementation plan
revision is submitted and conformity is
dsmonstrated according to tra.nsiticna.l

period criteria end procedure

{3) Notwithstanding pa:agraph (a}2)
of this sectian, if EPA disapproves the
submitted control strategy
implementation plan revision but
determines that the cootrol strategy
contaired in the revision would have
been considered appeovable with
respect to requirements for emission
reductions if all commited measures
had been submitted in enforceable form
as required by Clean Air Act saection
110(a}(2HA}, the provisions of paragrmph
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{8}{1} of this section shail apply fm— 12
months following the date of
dizapproval, The conformity status of |
the transportation plan and TIP shall
lapse 12 months following the dats of
disepproval unless another control
strategy implementation plan revision is
submitted ta EPA and found to be
complate.

(b) Areas which hove not submitted a
control strategy implernentation plan
revision. (1) For areas whosa Clean Air
Act deadline for submission of the
control strategy implementation plan
revision is after November 24, 1993 and
EPA has notified the State, MPQO, and
DOT of the State's failura to submit a
control strategy implementation plan
revision, which Initiates the sanction
process under Clean Air Act sections
175 or 110{m}:

{i} Mo new transperiation plans or
TIPs may be found to conform
beginning 120 days after the Clean Air
Act deadline; and

{ii) The conformity status of the
transpartation plan and TIP shall lapse
onre year after the Clean Air Act
deadline, and no new project-level
conformity determinations may ha
made.

(2) For areas whose Clean Air Act
deadline for submission of the control
strategy implementation plan was belore
November 24, 15893 and EPA has made
a finding of failure tc submit a control
strategy implementation plan revision,
which initiates the sanction process
. under Clean Air Act sections 179 ar .,

110{m}, the following apply unless the
beexremedi

failure has ad and .
scknowledged by a letter from the EPA
Regional Adminietrator: N
(i) No new transportation plans or
TPs ma_v be found to conform
March 24, 1994; and
[if) The coafo::mty statug of the
tion plan and TIF shall lapss
November25;1994, and no new project-
level conformity determinations may be

{c) Areas which have nof submitted ¢
complete control strategy
implementation plan revision. {1} For
areas where EPA notifies the State,
MPO, and DOT after November 24, 1993
thef the control strategy J.mplementauon
plan revisian subhmitted by the Stata is
incomplete, which initiates the sanction

under Clean Afr Act sections
179,0c 110{m), tke followicg apply
unless the failure has been remedied

and acxmewledged by a letter from the

EPA Regianal Administrator: . —
(i) No new transportaticn plans or
TiPs iy be found to conform

beginning 120 days after EPA's
incompleleness finding: and

{ii) The conformily status of the
transpertation plan and TIF shall lapse
one year after Clean Air Act
deadline, and nc new project-level
conformity determinations may ba
made. o

{iii) Notwithstanding paragraphs (c)(1)
(i} and (ii) of this section, if EPA notes
in its incompleteress finding that the
submittal would have been considered
complete with respect to requirements
for emission reductions if all committed
measures had been submitted in
enforceable form as required by Clean
Alr Act section 110(a){2){A), the
provisions of paragraph (a}{1) of this
section shall apply for a peried of 12
months following the date of the
incompleteness delermination. The
conformity status of the transportation
plan and TIP shall lapse 12 months
follewing tha date of she incempleteness
determination unless another control

" strategy implementation plan revision is

supmitted to EFA and found to be
coemplete.

{2) For areas where EPA has
delermined bafore November 24, 1593

- that the coatrol strategy implementation

plan revision is incomplete, which
initiales the sanclion process under
Clean Air Act sections 175 or 110(m),
the following apply unless the failure
has been remedied and acknowledged
by a letter from the EPA Regional
Administratorn
- (i) No new transpoertation plans or
TIPs may be found to conform
bemengMa:t_hzq 1994, and

ii) The conformity status of the.
transportation plan and‘TIP shall lapsa
November 25, 1994, and nao new project-
level ccnform:ty determmauorrs may be,
made.

(iii) Notvnt.hsta.ndmg par&graphs {c)(2}

_ (i} and (ii} of this secticn, i[ EPA notes

in its iIncompleteness ﬁhdmg that the
submittal would have been considered
complete with respect to requirements
for emission reductions if ali committed
measures bad been submitted in . -

“enforceabla form as required by Clean

Alr Act section 116{a)(2)(A), the
provisions of paragraph {d){1} ef this
section shall apply for a pericd of 12
months follewing the date of the
incompleteness determination. Tha
conformity status of the transportation
plan and TIP shall lapsa'12 months -~
following the date of the incompleteness
determination unless another coatro!
strategy implementstion plan revision is
submitted to EPA and found to be
complete. .
(d} Areas which submitted @ control
strategy implementation plan before

- November 24, 15593, {1) The

transportation plan and TIP must be
demonstrated Lo conform asccording to

transitional period criteria and
procedures by November 25, 1694,
Ctherwise, their conformity status will
lapse, and no new project-level
conformity detemanahons may be
made. .

(i).The conformity ot’new
transportation plans and:

demonstrated a%mrdmg Eg?.f;’ﬁbe
interim period cTiteria and procadures
until February 22, 1994, prov:ded tha
conforrmty of such transportation plans
and TIPs is redetermmec?occm-dmg to
transitional pericd criteria and
pmcedures as required in paragraph
(d)i1) of this secticn.

{u) Beginning February 22, 1944, naw
tansporiation plans and TIPs shall
demonstrale conformity according to
transitional period criteria and

rocedures,

(2} If EPA has disapproved the most
recent contrel strategy implementaticn
plan submission, the conformity status
of the trensportation plan and T2 shall
lapse March 24, 1994, and no new
project-level conformity determinations
may be made. No new transporiation
pians, TIPs, or projects may be fourd to
conferm until another contro! strategy
implementation plan revision is
submitted and conformity is
demcnstrated according to Lransiiional
periodd criteriz and precedure

(3) Notwithslanding paragraph {d)(2)
of this section, if EPA has disapproved
the subrmitted control strategy
implementation plan revision but
determines that the control strategy
contained in tha revision would have,
besn considerad approveble with -
respect to requirements for emission
reductions if all committed measures
bad beer submitted in enforceable form
as required by Clean Afr Act
§110{a)(2}(A)}, the provzslons of
paragraph {d){1} of this secticn shall
epply for 12 months following
November 24, 1993, The confanmnity
status of the transportation plan and TIP
shall Japse 12 months following
November 24, 1993 unless ancther
control strategy implementation plan
revision is submitted to EPA and found
to be complete.

(@) Projects. If the c:m-enﬂ .
conforming transportation p{a.u acd TIP
kave not been demonstrated to-conform
sccording to transitional period criteria
and procedures, the requirements of
paragraphs {e} (1} and (2] of this saction
must be met

{1] Befora a FHWA/FTA project
which is regionally significant and
increases single-occupant vehicle
capacity (a new general purpose
highway oo a new location or addin
general purposa lanes) may be found to
conform, the State air sgency must ba
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consulted on how the emissions which

- the existing transportation plan and

TIP's conformity determination
estimates for the “Action” scenario (as
required by §§93.122 through 93.127}
compare {o the motor vehicle emissions
budget in the implementation plan
submission or the projected motor
vehicle emissions gudget in the
implementation plan under
development.

{2) In the event of unresclved disputes
on such project-level conformity
determinations, the State air agency may
escalate the issue to the Governor
consistent with the procedura in
§93.105(d), which applies for any State
air agency comments on a conformity
determination.

(f} Redetermination of conformity of
the exsting transportation plan end TIP
according to the transitional peried -
criteria and procedures. (1) The
redetermination of the conformity of the
existing transportation plan and TIP
according to transitional period criteria
and procedures (as required by
paragraphs (a)(1) and (d}{1) of this
section) does not requirs new emissicns
analysis end does oot have to satisfy the
requirernents of §§93.110 and'83.111 if:

{i} Tha control strategy
implementation plan revision submitted
to EF A usés the MPO's modeling of the
existing transportation plan and TIP for
its projections of motor vehicle |
emissions; and

{ii) The contfel strategy -
implementation plan dees not include
any transportation projects which are
oot included in the transportation plan
and TIP. I S

(2} A redetermination of conformity as
described in paregraph (f)(1) of this’
section is not considered 2 conformity
determination for the purposes of
§93.104(b){(4) or § 93.104(c)(4) regarding
the maximum intervals between
conformity determinations. Conformity
must be determined according to all the
applicable criteria and procedures of
§ 93.109 within threa years of the last
determination which did not rely en
paragraph {f)(1} of this sectien.

{(g) Ozone nonattainment areas. (1)
The requirements of paragraph (b)(1) of
this section apply if a serious or above
¢zone nonattainment area has not
submritted the implementation plan
revisions whichk Clean Alr Act sections
182(c)(2)(A} and 182{c)(2)(B) require to
be submitted to EPA November 15,
1994, even if the area has submitted the
implementation plan revision which
Clean Air Act section 182(b){1} requirss
to be submitted to EPA Nevember 15,
1992, .-

{2} The requirements of paragraph
(b}{1) of this secticn apply if a moderate

ozone nonattainment area which is
using photochemical dispersion
modeling to demonstrate the “specific
annual reductions as necessary to .
attain” required by Clean Air Act
section 182(5)(1), and which has
permission from EPA to delay
submission of such demcnstration unti]
MNevember 15, 1994, does not submit
such demonstraticn by that date. The
requirements of paragraph {(b}(1) of this
section apply in this cass even if the
area bas submitted the 15% emission
reduction demonstation required by
Clean Air Act section 132(b}1}. -

{3) The requirements of paragraph {a)
of this sectior apply when the
implementation plan revisions
by Clean Air Act sactions 182{c)(2}{A).
and 182(c}(2)(B} are submitted.~ ~7-7

(h) Nonattainment areas which are:

" not required to demonstrate recsonable
further progress and attainment. If an
area listed in § $3.136 submits 2 control
swategy implementaton plan revision,

. the requirements of paragraphs (a} and

{e) of this section apply. Becauss the
areas listed in § 93.136 are not required
to demounstrate reasonable further '~
progress and attainment and therefore
have no Clean Air Act deadline, the ©
provisions of paragraph (b) of this
section do not apply to these areas at
any time.

(i) Maintznance plans. If a control
strategy implementation plan revision Is
not submitted to EPA but a maintenance
plan required by Clean Afr Act secticn
175A is submitted to EPA, the ’
requirements of paragraph (a) or {d} of

_this section apply, with the
maintenance plan submission treated as
a “control strategy implementation plan .
revision® for the purposes of these
requirements.

§53.12% Requirsments for adoption or
approval of projects by other recipisnts of
funds designated undertite 23 U.S.Coor
the Fageral Transit Act. _ _

No recipient of federal funds
designated under title 23 U.5.C. or the
Federal Transit Act shall adopt or_
approve a regionally significant
highway or transit project, regardless of
funding source, unless thers is a
currently conforming transportaton
plan and TIP consistant with the
requirements of §93.114 and the

irements of cne of the following
paragraphs (e} through (e) of this section
ars met:

(2) The project comes froma
conforming plan and program consistent
with the requirements of §93.115;

{t} The project is included in the
regional emissions analysis supporting
the curreatly conforming TIP's T
conformity determination, even if the

project is not strictly “included™ in the
TP for the purposes of MPO project
selection or endorsement, and the
project’s design concept and scope have
oot changed signifcantly from thosa
which were included in the regional

" emissicns analysis, cr in a manner

which would significantly impact use of
tha facility;

(c} During the control strategy or
maintenancs pericd, the project is
consistent with the motor vehicle
emissions budget{s) in the applicabla
implementation plan consistent with
the requirements of § 93.120;

{d) During Phase [ of the interim
pericd, the project contributes to
emissions reductions or does not
increass emissions consistent with the
requirements of §93.124 (in ozone and

- CO nonpattainment areas) or § 93.127 (in
"PMip and NO- ncnattainment areas); or

{e) During the transitional period, the
project satisiies the requirements oi both
paragraphs {c) and (d) of this sectian,

533130 Procedures for datermining .
regional ransportation-rolatad emissions.

(a} Generd requirenents. (1) Tha .
regional emissions analysis for the
transportation plan, TP, or projest not
from a conforming plan and TIP shall,
include &l! regicnally significant
projects expected in the nenattainment
or maintenance area, including FHWA/
FTA projects proposed in the
transportation plan and TIP and il -
other regionally significant projects
which are disclosed to the MPO as ‘
required by § 93.105. Projects which are
oot regionally significant are not
required to be explicitly modeled, but
VMT frem such prejects must be
éstimated in gccordance with reasonable
professional practice. The affects of
TCMs and similar projects that are not
regionally signifcant may also be :
estimated in accordance with reasonabls
proiessionasl practice.

{2) The emissions analysis may not
include for emissions reduction credit
any TCMs which have been delayed i
beyond the scheduled date{s) until such
time as implementation bas been
assured. If the TCM has been partially
implemented and it can be
demonstrated that it is providing
quantifiable emission reduction
benefits, the emissions analysis may
includa that emissions reducton cedit

{3) Emissions reduction credit from
projects, programs, or activities which
require a regulation in order to be
implemented may not be included in
the emissions analysis unless the
regulation is slready adepted by the
enfordng jurisdictHon. Adopted ~
regulations are required for demand
management strategies for reducing
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emissions which ere not specifically
identified in the applicabla
implementation plan, and for contrel
programs which arg external to the
transportation system {tself, such as
tailpipe gr evaporatvs emissicn
stendards, limits on gasolina volatility,
inspection and maintenacce programs,
and axygenated or reformulated
gasoling ar diessl fuel. A regulatory
program mey also be considered to ba
adopted if an opt-in to a Federally
enforced program has been approved by
EPA. if EPA has promulgated the
program (if the control program isa
Federal respensibility, such as tailpipe
standards). or if the Clean Air Act
requires the program without need far
individual State acticn and without eny
discreticnary authority for EPA (o set its
stringency, delay its eHective date, or
not implement the program.

(4] Notwithstanding paregraph {a}(3)
of this section, during the transitional
pericd, coatrol measures or programs
which are comumitted to in an
implementation pian submission &s
described in §893.118 through 93.126,
but which has not received final EPA
actian [3 the form of a finding of
incompleteness, approval, or
disapproval may be assumed for
emission reduction credit for the
purposs of demonstrating that the
requirements of §593.118 througk
§3.12¢Q are satisfied.

(5} A regional emissions analysis for
the puopose of satisfying the

requirernents of §§ 83.122 through - T -
§3.124 may account for the p in

rograms,
* paragraph (z){4) of this section, bt the'
same essumptions about thesse
shall be wsad for both the "‘Baselme
and “Action”™ scenarios. -

(b) Sexfous, severs, and extreme ozone .

nonaitzinment arees and sericus carbon
menoxide areas after January 1, 1595,
Estimates of regional fransportation- .
related emissions used to support
confarmity determinstionstmustbe
made a to procedures which
me=t th?:rdmg ents in paragraphs (b)
(1) through (5) of this section.

f1] A network-based rtaton
demand mode! or models relating travel
dem=md and transpartation system
. perfomnancs to iand-use patterns,

papuletion demographics, employment,
‘ransportation infrastructure, and
transportation palcies must be used to
estimate travel within the metropolitan

lamning ares of the nonattainment area,
Such & model shall possess tha
following attributes: ,

(i} The modeling methods ard the
fmetional relationships used in the
model(s) shall in all respecisbe in
accordemce with scceptable professional

practice, and reasonable for purpeses of
emission estimation;

(ii) The netwark-based model(s} must
be validated against ground counts for a
base year that is not more than 10 years
prior to the date of the conformity
determination. Land use, population,
and other inputs must be ca tha
test available information and”
appropriate to the validaticn base year;

Fn} For psak-bour or peak-period
traffic essignments, s capacity sensitive
assignment methodology must be used;

{iv) Zene-to-zone travel times used to
distributa trips between origin and
destination pairs must be in reasanable
agreement with the travel imes which
result from the process of assignment of
trips to network links, Where use of
trensit currently is enticipated tobe a
significant factor in satisfying
transportation demand, these times
should also be used for modeling meda
splits;

shall be based on empmcal
observations;

(vi) Pesk snd off-peak travel demard
and travel times must be provided;

{vii) Trip distribution a.nd moda
choice must be sensitive to pricing,
where pricing is a significant facter, if
the network model is capsble of such
determinations and the necassary

. information is availabla;

(viii} The modelis} must utilize and
document a logical carrespondencs”

. between the assumed scenario of land

developmrent and uss and the futire

emissions are being estimated. Raliance
on a forms! land-use model is not
speczﬁcal! uired but i3 encouraged;
i A depg%enos of trip ‘generation
on the accessibility of destinations via
the transportation system {including -
pricing} is strongly anccnmgetg but net
specifically unless the ©
network model is capeble of such
determinztions and’ thenecessazy
informetion is sveilsble;

(x) A dep-erndance of ne'gzonal :
economic and population g:‘mvfh on the
accessibility of destinations via the
trapsportatien system is strongly
encouraged bt not specifically

, unless the netwoerk mo-de! is
capable of such determinations and the
n infarmation is ava.xlab!e. and

{xij Consideration of emissions

increases from constructon-related

congesticn is not iGcall uired,
(2] Highway Peﬂo {-{roegxtomg

- System (HPMS) estimates of vehicle

miles traveled shall be considered the
primary measure of vehicls miles
traveled within the portion of tke
nonattainment of maintenance area and
for the functicnal classes of roadways

‘transportation system for which - © * ..

-

included in HPMS, for urban areas
which are sampled on 8 separate urkan
srea basis. A factor (or factors) shali be
developed to reconcile and calibmte the
network-based model estimates of
vehicle miles traveled in the base yaar
of its validation to the HPMS estimates
for tha same period, and thesa factors
shall ba applied to model estimstes of
future vehicle miles traveled. In this
factoring process, consideration will be
given to differences in the facility
coverzge of tha HPMS and tha modelsd
network description. Departure from
these procaedures is permitted with the
concurrence of DOT and EPA.

(3) Reasonable methods shall be used
lo estimate nonattainment eres vehicle
travel on off-network roadways within
the urban transpartation plenning area,
and on rcadways outside the urban
trensportation planning area,

{4) Reasonable methods in accordance
with good cractice must be used to

- estimate traffic speeds and delays in a

meanner that is sensitive to the estimated
volume of travel on each rcadway
segment represented in the network
model

(5) Ambiens temperatures shall be
consistent with these used to establish
the emissions budge! in the applicebls
implementation plan. Factors other than
temperatures, for example the fmction
of travel in a hot stabilized engine
mode, may be modified afler
interagency consultation accarding to
§93.105 i the newer estimates -
incorporste additional or more ... L.,
geographically specific informaticn or

* represant a logically estimated tend in

such factors beyond the period
' considered in the anphcable
implementation plan. -

(c) Areas which are not sericus,
severe, or extreme czone nongttainment
areas or serious carbon moraxide oreas,
or before january 1, 1995. (1) Procedures
which satisfy some or all-of the

{ gnts of paregraph (a) of thig
section shall be used in all aress not
subject to graph {a] of this section
ia which ‘Ea.ra procadures have been
the previous prad:ca of the MPO,

(2) Regional emissions may be
estimated by methods which do ot
explicitly or comprehensively account
for the influence of land uss and
transportation infrasoucture on vehicls
miles traveled and traffic speeds and
coagestion. Such methods must account
for VMT growth by extrapolating
historical VMT or projecting future
VMT by considering growth in
population and historical growth trends
for vehicle miles travelled per person.
These methods must also consider
funure economic activity, transit
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alternatives, and transpertation system
licies.’ ' '

(3} Projects not from a conforming
plan and TIP in fsolated rural”
nenattainment and maintenance aregs.
This paragraph applies to any :
nonatlainment or mainlenance areg or
any portion thereof which does not have
a metropolitan transportation plan or
TIP and whose projects are not part of
the emissions analysis of any MPQ's
metropolitan transportation plan or TIP
[beczusa the nenattainment or
maintehance area or portion thereof
does not contain a metropolitan
planning area or portion cf a
metropoiitan planning area and is not
part of a Metropolitan Statistical Arez or
Consolidated Metropolitan Statistical
Area which is or contains a
nonattainment or maintenance area).

(1} Conformity demonstrations for
projects in these areas may satisfy the
requirements of §§93.120, 93.124, and
93.127 with ons regional emissions
analysis which includes all the
regionally significant projects in the
nonattainment or maintenance area {or
portion thereof).

~ (2) The requirements of § $3.120 shall
be satisfied according to the procedures
in § 93.120(c), with references to the
“tznsportation plan” taken to mean the
statewide transportation plan.

(3) The requirements of §§93.12¢ and

§3.127 which reference “transportation
plan™ or “TIP" shall be taken {o mean
those projects in the statewide
transportation pian or statewide TIP
which are in the nonattainment or
maintenance arez [or portion thereof).

{4} The requirement of §93.129(b}
shall ba satisfied if: '

(i} The project is included in the
regional emissions analysis which
inctudes all regionally significant
highway and transpertation projects in
the nonattainment or maintenance area
{or portion thereaf] and supports the
mest recent conformity determination
mads according to the requirements of
8§§93.120, 93.124, or 93.127 {as
modified by paragrephs (d}(2} and (d){3)
of this section}, as appropriate for the
tirne period and pollutant; and

{ii) The project's design concept and
scope have not changed significantly
feom those which were included in the
regional emissions analysis,orina
manner which would significantly
impact use of the facility.

(‘:?PMW from construction-reloted
fugitive dust. (1) For areas in which the
implementation plan does not identify
construction-related fugitive PMioas a
contributor to the nonattainment
problem, the fugitive PM s emissions |
associated with highway and transit
project construction are not required to

be considered in the rsgional emissions
analysis.

(2} In PM o nonattainment and ‘
maintenance areas with implenientation
plans which identify censtruction-
related fugitive PM o 2s & contributor to
the nonaltainment probiem. the.regional
PM,» emissions analysis shall consider
constructica-refated fugitive PM o and
shall account for the level of
construction activity, the fugitive PMio
control measures in the applicable
implementation plan, and the dust-
producing capacity of the proposed
activities. :

§9$3.131 Procadures {or determining
tocaiizad CO snd PM,, concentrations (hot-
spot anatysia). .

(a) In the following cases, CO hot-spof
analyses must be based on the -
applicable air quality models; data
bases, and other requirements specified
in 40 CFR part 51, Appendix W~
(“Guideline on Air Quality Models
{Revised)™ (1988), supplement A {1987}
and supplement B (1993}, EPA ‘
publication no. 450/2-78—-027R]}, unless,
after the interagency consultation
process described in §93.105 and with
the approval of the EPA Regional ..
Administratdr, these models, data bases,
and other requirements are determined
tc be inapprepriate:

(1) For projects in or affecting
locations. areas, or categories of sites
which are identified in the applicable
implementation plan as sites of current
violation or possible current violation;

{2) For those intersections at Level-of-
Service DL E, or F, or those that will.
change to Lavel-of-Service D, E,or F
because of increased traffic volumes
related to 2 new project in the vicinity;

{3} For any project involving or
affecting any of the intersections which
the applicable implementation plan
identifies as the top threa intersections
in the nonattainment or maintenance
arsa based on the highest traffic
volumes; ’

(4) For any project involving or
affecting any of the intersections which
the applicable implementation plan
identifies as the top three intersections
in the nonattainment or maintenance
area based an the worst Level-of-
Service; and

(5} Where use of the “Guideline”
models s practicable and reasonabls
given the potential for violations.

(b) In.cases other than those described
in paregraph (a) of this section, other
guantitative methods may be used if
they represent reasonable and common
prefessional practice.

{c) CC hot-spot analyses must include
the entire project, and may be
performed only after the major design

features whick will significantly impact
CO concentrations have been identifiad.
The background concentration can be
estimated using the ratio of future to
current traffic multiplied by the ratio of -
future to curren! emission factors,

{d) PM s hot-spot analysis must be
performed for profects which ars located
at sites at which violations have been
verified by monitoring, and &t sites
which have essentially identical vehicle
and roadway emission and dispersion
characteristics (including sites near ona
at which a viclation has been
menitored). The projects which require
PM~-10 hot-spot analysis shall be
determined through the interagency
consultation process required in
§93.105. In PM-10 nonattainment and
maintenanceg areas, new orexpanded
bus and rail terminals and transfer
points which increase the number of
diesel vehicles congregating at a single
locatien require hot-spot analysis. DOT
may choose to make a categerical :
conformity determination ¢n bus and
rail terminals or transfer points based on
appropriate modeling of various -
terminal sizes, configurations, and .
activity levels. The requirements of this ..
paragraph for quantitative hot-spot
analysis will not take effect until EPA
releases modeling guidance on this
subject and announces in the Federal
Register that these requirements are in
eflect.

(e] Hot-spot analysis assumptions
must be consistent with those in the
regional emissions analysis for those
ihputs which are required for both
analyses.

(f) PM o or CO mitigation or control
measures shall be assumed in the hot-
spot analysis ¢énly where there are
written commitments from the project
sponser and/or operator to the
irnplementation of such measures. as

uired by §93.133(a). -

CO and PM o hot-spot analyses are
not required to consider construction-
related activities which cause temporary
increasss in emissions. Each site which.
is affected by construction-related
activities shall be considered separately,
using established “Guideline’ methods.
Temporary increases are defined as
those which occur only during the
construction phase and last five years or
less at any individual site.

£93.132 Using the motor vehicls
emissions budget In the appikcable
Impiernentation plan {or implementation
plan submission).

{a} In interpreting an applicable
implementaticn plan (or :
implementation plan submission} with
respect to its motor vehicle emissions
budget(s), the MPQ and DCT may not
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infer additions to the budget{s) that are
not explicitly intended by the
implementation plan (or submission].
Unless the implementation plan
explictly quantifies the amount by
which motor vehicle emissions could be
uigher while still allowing a
demonstation of compliance with the
milestone, attainrment, or maintenance
requirement and explicitly states an
intent that some cr all of this additicnal
amount should be available to the MPC
and DOT in the emission budget for
conformity purpeses, the MPO may not
interpret the budget to be higher than
the implementation plan's estimate of
future emissions. This applies in
particular to applicable implementation
plans {or submissions) which
demoastrate that after implementation
of control measures in the
implementation plan:

(1) Emissions from all sources will be
less than the total emissions that would
be consistent with a required
demenstration of an emissions
reduction milestone; _—

{2) Emissions from all sources will
result in achieving attainmer! prior to
the atainment deadline and/or ambient
concentrations in the attainment
deadline year will be lower than needed
to demenstrate attainment; or

(3) Emisstons will be lower than
reeded to provide for continued
maintepance.

. (b} if an applicable implementation
» plan submitted before November 24,
1923 demonstrates that emissions from
all sources will ba less than the total
emissions that would be consisteat with
attainment and quantifies that “safaty .
margin,” the State may submit a SIP
revision which assigns some orall of .-
this safety margin to highway and .
transit mobile sources for the purposes,
of canformity, Such a SIP ravision, enca
it is endorsed by the Governor and has
beern subjoct to a public hearing, may be
used for the purposes of transportation
cenformity before it is approved by
EPA. Lo T = e .
(¢} A conformity demonstration shall
not trade emissions among budgats
which the applicable implementation
plan {or implementation plan .

.

". which is used in the

submission) allocates for different. © .

gollutants Or Precursers, or among -
udgets allocated to motor vehicles and

cther sources, without a SIF revision or

a SIP which establishes mechanisms for

such tradas, L

{d}1f the applicable implementation
plan {or implementation plan
submissiong estimates future emissions
by geographic subarea of the
nonattainment area, the MPO and DOT
are not required to consider this to
establish subarea budgets, unless the
applicable implementation plan (or
implementation plan submission)
explicitly indicates an intent to create
such subarea budgets for the purpeses of
canformity.

{e] if & nonattainment area includes
more than cne MPO, the SIP may
establish motor vehicle emissions
budgets for each MPO, or else tha MPOs
must collectively make a conformity
determinaiion for the entire
nenstiainment area.

£83.1533 Enforcasabliity of design concept
and scope and project-level mitigation and

_ control measures.

{a] Priorto de:ermining- that s

~ trznsportation project is in conformity,

the MPO, other recipient of funds
designated under title 23 U.5.C. or the
Federal Transit Act, FHWA, or FTA
must obtain Tem the project sponsor
and/or operator wTitten commitments to
implemment io the construction of the
project and operation of the resulting
facility or service any project-leval
mitigaticn or control measures which
are identified as conditions for NEPA |
process completion with respect to local
PM o or CO impacts, Before making

.- conformity determinations written -
‘commitments must also be obtained for

project-level mitigation or'control
measures which ere conditions for

malking conformity determinations for a

transportation plan or TIF and included
in the preject design concept and scope
regional emissions
analysis required by §§ $3.118 through

. 83.120 and §§93.122-93.124 orused in

the project-level hot-spot analysis "7

re?gu'.red by §§93.116 and 93.121.
) Project spensors voluntarily |
committing to mitigaticn measures to

TABLE 2.—EXEMPT 'Péo.jaoi'é -

favilitata positive conformity
determinations must comply with the
obligations of such commitments,

(c)‘The implementation plan ravision
required in §51.396 of this chapter shall
provide that written commitments to
mitigation measures must be obtained
prior to a positive conformity
determination, and that project sponsors
must comply with such commitments.

(d) During the contrel strategy and
maintenancs periods, if the MPO or
project sponsor believes the mitigation
or control measure is no longer
necessary fer conformity, the project
sponsur or operater may be relieved of
its obligation to implement the
mitigatien or conlrol measure if it can
demonstrate that the requirements of
§§¢3.116, 63.118, and 93.11% are
satisfied without the mitigation cr
control measure, and so notifies the
agencies invelved in the interagency
consullation process required under
§63.105. The MPO and DOT must
confirm that the transportation plan and
TIP still satisfy the requirements of
£§92.118 and $3.118 and that ths
praject still satisfles the requirements of
§93.1186, and therefore that the
conformity determinations for the
transportation plan, TIP, and project ars
still valid.

£93.134 Exempt projects,
Notwithstanding the other

*’ requirements of this subpart, highway

and transit profects of the types listed in

~Table 2 are exempt Fom the: ™ L

requirernent that a conformity 7
determinatica ba made. Such projects
may proceed toward implementation
gver in the absence of a conforming -
transportation plan and TIP. A *°
particular action of the type listed in
Table 2 is not exémpt if the MPO in
consultation with other agencies (see
§93.105{c)(1){iii}), the EPA, and the
FHWA (in the cese of a highway project)
orthe FTA (in the case of a fransit
project) concur that it has potentially—
adverss emissions impacts for any
reason. States apd MPOs must ensurs
that axempt projects do not interfere
with TCM implementation. -

Aafroadheghway crossing.
Hazard eamiration program.

Safer nonrFederal-aid system roads.
Shoudar Improvemanis, ‘
Increasang sighs destancs

Safety mprovement program,

Safely

Tratfic control davices and operaling assistance other than signaization projects.

Raikcadhighway Crossing waming devices,
Guardea®s, medan bumers, erash cushlons,




-

62252 Federal Reg:ster / Vol 58, No. 225 / Wednesday, November 24, 1993 / Rules and Regnlatons

TABLE 2 —EXEMPT PROECTS—Continued

Pavemant resuriacing andior rehabirizton.
Pavamertt damonsiration.
Emergoncy rellal (23 US.C. 125),
Fencng.

Skid weatments.

Safoty roadside rest arsas.

medans.,

Adding
Truck cambing lenes outside the whanized arsa.

Lighting Improvements,

Wﬂmmpmwwmmbma(mmmmy
PUNCwars,

Emamancy truck

Cosratng assistancs 1o transit agenciss.
Purchase of support vehiclas,
Rahabftaton of rarst vehkias?,

us:sTranth_

Purchasa of offica, shop, and oparafing equicmort for axisting faciites.
Purdwasadopaaﬁ-qocﬁpmbrvdﬁdec(sg.,rados,famboms,mm)
commLicaticons

Constuction or ranowalion of power, sianal, and

Corsinueton of sivad pessongar shalters and information dosks,
mewﬁmdwm@mmmmmammwwmwamam

ard arcary struciures)y

Hamammdmmmmmahmwmy
PmdmmmmmnmmmMmmmmdmm

Construcien of now bus or rall storege/malmtonancs facEtes

Alr Quality

mdmmmmﬁmmgmmm

~ Boycie and pedesirian facikitiss.

Other

wmmmmmawdrmbmmu
shkfas,

Panring and techncal
Granis fx training ard ressarch

programs.
Planning activitles conductad pursuant o fHes 23 «nd 49 U.S.C.

Fedaral-aid systsms revisions,

exciudad In 23 CFR part 771.

Enginecdng © assass sodal, eCoNmic, andwrommtalanactsofmepmposedacbmorahsmatms‘oﬁwac"m

Neisg atenuaton.

Acvance land acquisitons (23 CFR part 712 or 23 CFR part 771).

Dirsctonal and informational

signs. !
Tmmmmmwms(mmmmaﬂmmmmﬁmdwcmﬁmmmam;

Rmdmmwmmmmwwmm mmmmm

ity changas.

focgional or capac-

1mm1ammwmm,wm@mmeummrﬁwmhmﬂm%mmhmw

tation plan.

§53.135 Prolects sxempt from reglonal
emissions analyses.

Notwithstanding the other
requirements of this subpart, bighwa
and transit projects of the fypes listed 1n
Table 3 are exempt from regional
emissians analysis requirgments, The
local effects of thesae projects with
respect to CO or PMio concantrations
must be considered to determine ifa
hot-spot analysis is required prior to
making a project-level conformity
determinstion. These projects may then
proceed to the project developmant
procsss even in the absencaof s
con.for:n_ng transpertation plan and TIP.

iamr:ular acdon of the type listed in
Table 3 is not exempt from regional
emissions analysig if the MPO [n
consultsbon with other agencies (see
§ 93.105{c)(1}{iii}}), the EPA, and the
FHWA (in the cass of 2 highway project)

ur the FTA {in the casa of 2 transit
project) concur that it has potential
regional impacts for any reason.

TABLE 3.—PRCJECTS EXEMPT FROM
. REGIONAL EMISSIONS ANALYSES

D

Intsrsacton chamnadzation profects.

Intarsacton signallzation projects at individual
intacsactons.

Intarchanga reconfiguranon profacis.

Changaes in vertical and hovizontal afignment.

Truck sizg and weight Inspection stations.

Bus terminals and transfer points.

§53.135 Special provisions for
nonsthainment areas which are not required
to demonsirates reasonable further progross
and xttalnment,

(a} Appilcatzon "This section applies
in the fellowing areas:

{1) Rurel transpart azone
nonattainment sreas;

{2) Marginal ozone areas;

(3) Submarginal czone areas;

(4) Transitional ozone areas;

(5} Incomplete data ozons areas;

(6) Moderate CO areas with a design
valus of 12.7 ppm or less; and

-{7) Not classified CO areas.

(b} Default conformity procedures.
Thoe criteria and procedures in §§93.122
through 93.124 will remain in sffect
throughout the control sirategy pariod
for transportation plans, TTPs, and
prejects {not from a conforming plan
and TTP) in Hau of the procedures iz .
§§93.118 through 93.120, axcept as
ctherwise provided in paragraph [c} of
thils section.

(c) Optional cenformity procedures.
The State or MPO may veluntadty
dsevelop en attainment demonstration
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and cerresponding metor vehicle revision which contains that budget and through 93.120 apply in lieu of the
ecuissions budget like those required in  attainment demonstration. Cnce EPA procadures in §§93.122 through 83.124,
areas with higher nonattainment has approved this implementation plen Filed 11 o
classifications. In this casa. the Stata revision, the procedurss in §§93,118 L D% S3-28516 Filed 11-23-63; 845 axo)
wust submit en implementation plan i ‘ RLLING 008 sreo-5-f
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zantrol strategy irnplementation plan
which has been endorsed by tha
Governor [or his or her designee) and
haz been subject to a public hearing.
The transitiona] period lasts untl EPA
takes final approval or disspproval
action on the control sirategy
implementation plan submission or
finds it o be incomplete. The precise
beginning and end of the transitional
period is defined in § 51,448,

Transportation control measure
[TCA) is any measurs that is spacifically
dentified and committed to in the
applicable impiamenuﬁ.ondpian that is
either ane of tha types listed in § 108 of
the CAA, or any other measwe for the
purpase of reducing emissions or
concentrations of &ir pollutants fom
tansportation squrees by reducing
vehicle use or changing traflic flow or
congestioa condiiions. Notwithstanding
the abova, vehicle lachnology-based,
fual-based, and rmaintenance-based
measures which control the emicsions
from vehicles under Bxed traffic
conditions are not TCMzx for the
purposes of this subpart. .

Tronsportation Lmprovement program
{TLP) mesns 1 gaged, multiyeaar,
intermodal program of transpariation
projects covering & rmetzopolitan
planning srea which ts consistent with
the matropalitan transpertation plan,
and developed pursuant 1o 23 CFR pant
450,

Tronspartetion plan means the
sffictal intermodsl metropolitan
transportation plan that iz developed
through the metropolitan planning
process for the metrepelitan plenning
area, developed pursuant to 22 CFR part
430.

Transportation profect Is & highway
oroject or a transit project, .

§51.084  Applicablity,

(2} Action appiicability, (1) Excapt as
provided {orin paragraph (g} of this
section of § 51,460, conformily
determinalions em irgd fors

(i) The adopticn, accaptlance, spproval
or suppart of transpertation plane
developed pursuant to 23 CFR part 450
or 4§ CFR part 813 by an ¥MPO er DOT:

{if) Tho adoption, accaplancs,
spprovel or eapport of TIFs davslaped
pursuant to 23 CFR part 450 or 49 CFR
cart 613 by an MPO or DOT; and

[Lii) The approval, funding, ar
implementation of FHWA/FTA projects.

(2] Confarmity detesmoinatons sre cat
required under this rula for individual
projects which are not FHWA/FTA
projects Howavar, 851,450 applias lo
such projects if they are regionally

signillceat
(b} Geographic applicability, (1) The
provisions of this subpart shall apply In

ell monattainmen! and maintenanca
areas for tmnsporiation-reiated criteria
allulanis for which the grea is
esignated nonattsinment or has a
maintenance plan,

(2} The provisions of this subpart
spply with respect {0 emissions of tha
following criteria pollutants: ozons,
carbon monoxide, hitrogen dioxide, and

articles with an serodynamic dismeter
ress then or equal 1o 4 nominal 10
micromeaters (PM ).

[3)"Thae provisions of this subpart
apoly with respect 1o smissions of the
follawing precurser pollutants:

[i] Volatile organic compotrids snd
nitrogen oxides in ozone areas (unless
the Administrator determines under
section 182(f) of the CAA that additjonal
reductians of NOy would not conteibute
to ottainment];

(ii) Nitregen oxides in nittogen
dicxida sreas; and

{iii) Volatile organic compounds,
nritrogen axides, and PMq in PM g areas
i

[A) During tha interim peried, the
EPA Regional Administrater or the
director of the Stats sir sgency has made
s finding that transportation-related
precursar emlissions within the
oonattainment area are a significant

‘ contributor to the PMy, nonatizinment

preblem snd has so natified the MPO
and DOT; op

(B) During the ransitional, contrel
strategy, snd maiatenancs perlods, the
applicable implamentation plan (ar
implamentation plan submission)
establishes a budget for such emissions
a5 part of the roasanable further
progress, sitalnment or maintenance _
strategy.

(c) Limitations. {1} Projects subject to
this regulation for which tha NEPA
process and a confermity delermination
hava been completed by FHWA or FTA
may proeved toward implementation
without further conformity
determinations if one of the following
major staps has ecourred within tha past
three years: NEPA process cassplation:
start of final design; acguisition ofa
significant portion of tha right-cl-way:
qrapproval of the plans, specifications
and estimates, All phasas of such
projects which were considersd in the
conifermity determination are also
included, i these phases were for the
purpase of funding, final design, right-
ol-way acquisition, construction, or any
combination of these phases.

(2) A new conformity determination
for the project will ba required if thers
is a signiflcant change In project design
concapt and scope, if a supplamental
snvironmental document for air quality
purposas is [nitfated, or {f no major

stops to advancs the pioiect have
oecurred within the past three years.

§51.398 Implemealation plan revision.

{a) States with aress subject to this
rule must zubmit ta the EPA snd DOT
a revizion o théir impiementation plan
which contains criteria and procedures
for DOT, MPOt and other State or local
agencies 1o assess the confarmity of
transporiatien plans, programs, and
projects, consistent with these
regulations. This revision is fo be
submitted by November 05, 1934 (or
within 12 months of en area’s
redesignation from aitainmant to
nonatininment, if the Siale has nat
previously submitted such a revision).
EFPA will provide DOT with a 30-day
comment period bafore taking action to
approve or disapprove the submission,
A State's conformity provisions may
cantaln criteria and procedures more
stringent than the requirements
described in these regulations only if
the State's gonformity provisions apply
equally to ner-federal as well as Federal
entities,

{b) The Federsl conlormity rules
under this subpart and 40 CFR part 93,
in eddition 10 any exisiing applicable
State requizements, establish the
confarmily criteria and procedures
necegsary 10 meat the reguirements of
Clean Air Act section 176{c] until such
tirme as the requirad conformity
implamentation plan ravision iz
approved by EPA. Following EPA
approval of the State confermity
provisions (or a pertion thereof) ina
revision to the applicable
implementation plan, the approved lor
spproved pertion of thej State critaria
and procedures would govern
conformity determinations and the
Fedaral conformity requlations
conlained in 40 CFR pert 93 would
apply anly for the porion, if gny, of the
State's confarmity provisions that iz not
approved by EPA. [n addition, any
previotsly applicable implenientation
plan requirements relating to conformity
rermain enforcesble until the State
revises [ts applicable Implemeniation
plan to specifically remove them and
that revision is epproved by EPA.

{c) To ba approvabla by EPA, the
implementation plen revision submitted
to EPA and DOT under this section shall
address ail requirements of this subpart
in s mannar which gives them full legal
effect, In particular, the rovision shal
incorporate the provisions of the
foilowing sections of this subpart in
verbatim form, except insofar ss needed
1o giva affect to a stated inlent in the
revision to establish criteria and
procodures mors stringent than the
requiremaents stated In thess sactions:

B e r————— it
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$§51.392, 51.394, 51,358, $1.400,
51.404, 51.410, 51,412, 51,414, §1.415,
51.418, 51.420, 51.422, 51.424, 51.426,
51.428, 51,430, 51.432,.51.434, 51.435,
51,438, 51440, 51.442, 51,444, 51446,
$1.448, 51,450, 51.480, and $1,462.

§51.398 Priority.

‘When assisting or approving any
sction with air quality-relatad
consequences, FHWA and FTA skall
give pricrity to the implemeatation of
those transportation portions of an
applicable implemantation plan
proparad {0 attain and maintain the
NAAQS. This pricrity shall be
consistent with gatulory requiremants
for allocation of funds ameng States or
other furiedictione,

§ 51,400 Frequency of conlermity
Geterminatons.

(a) Conformity determinations and
conformity redoterminations for
transportation plans, TIPs, and FHWA/
FTA projects must be made sccarding te
the requirsrmerts of this saction and the
applicabla implementstion plan.

t%} Transportetion plans, (1) Each
new transportatien plan must be fourd
to conform balore the transportation
plan is approved by the MPO or
scapied by DOT. .

{2) All transportation plan revisions
must be found to conform before the
transportation plan reviddons are
ameved‘ by MPO ar acespted by DOT,
unless the revision merely adds or
daletes exampt projects listed In
§ 51.450. Tha conformity detarmination
must be based on the transportation
plan andthe rovision takan as & whols.

13)Conformity of axtsting
trapsportation plane rmust be
redetermined witlin 18 months of the
following, or the existing conformity
determination will lapea:

(1) November 24, 1563;

{il) EPA approval af an
implamantation plan revision whick:

A) Establishes or ravizes &
transpertation-rolated emissions budget
{as required by CAA sactions 125A(aj,
182(b}{1), 182{cH2](A), 182(c)(2])(B),
137(s}(7), 128(2)(1){B), and 135(LI(1)(A).
and eactions 192(a) and 192(1), for
nitrogen dioxide); or

(dB) Adds, deletes, or changes TMs:

an

{iii) EPA promulgation of an
implementation pian which establishes
ot revises u transportatian-related
smisslons budgst or adds, doletes, or
chenges TCs.
© (4) In any case, conformlty
detarminations must ba made no less
fraqusntly than svary three ysars, or the
axdsting conformlily determination will
lapes.
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NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STA?E

AGENCY: DEP - Office of Air Quality

RULE: - New Rule, Series 38, Requirements for Determining Conformity of
Transportation Pians, Pregrams and Projecis Developed. Funded or
Approved Under Title 23 U.S.C. or the Federal Transit Act. to Applicable

Air Quality Implementation Plans"

DATE FILED AS AN EMERGENCY RULE: October 6, 1894

DECISION NO. 17-94

Following review under WV Code 28A-3-15a, it is the decision of the Secretary of State
that the above emergency rule be approved. A copy of the complete decision with

Yo 2Lt

KEN HECHLER
Secretary of State

required findings is available from this office.
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EMERGENCY RULE DEGISION
(ERD 17-84)

AGENCY: DEP - Office of Air Quality

RULE: New Rule, Series 36, Requirements for Determining Conformity of
Transportation Plans, Programs and Projects Developed. Funded
or Approved Undar Title 23 U.8.C. or the Federal Transit Act. to
Applicable Air Quality Implementation Plans"

FILED AS AN EMERGENCY RULE: October 8, 1994

par. 1 The DEP - Office of Alr Quality (OAQ) has filed the above new rule as an
emergency rule.

par. 2 West Virginia Code 28A-3-15a requires the Secretary of State to review all
emergency rules filed after March 8, 1986. This review requires the Secretary
of State to determine if the agency filing such emergency rule: 1) has complied
with the procedures for adopting an emergency rule; 2) exceeded the scope of
its statutory authority in promulgating the emergency rule; or 3) can show that
an emergency exists justifying the promulgation of an emergency rule.

par. 3 Following review, the Secretary of Staie shall issue a decision as to whether or
not such an emergency rule should be disapproved [{28A-3-15a(b)].

par. 4 (A) Procedural Compliance; WV Cede 29A-3-15 permits an agency to adopt,
amend or repeal, without hearing, any legistative rule by filing such rule,
along with a statement of the circumstances constituting the emergency,
with the Secretary of State and forthwith with the Legislative Rule-Making
Review Commitiee (LRMRC). '

par. 5 IT an agency has accomplished the above two required filings with the
appropriate suppoeriing documenis by ihe iime the emergency rule decision is
issued or the expiration of the thirty-five day review period, whichever is sooner,
the Secretary of State shall rule in faver of procedura! compliance.




par.

par.

par.

par.

par.

par.

par.
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The QOAQ filed this emergency rule with supporting documents with the Secretary
of State October 6, 1984 and with the LRMRC October 6, 1894,

It is the determination of the Secretary of State that the OAQ has complied with
the procedural requirements of WV Ccde §28A-3-15 for adoption of an
emergency rule.

(B) Statutory Authority -- WV Code 22-5-1 reads:

It is hereby declared to be the public policy of this state and the purpose of this
article to achieve and maintain such levels of air quality as will protect human health
and safety, and to the greatest degree practicable, prevent injury to plant and animal
life and property, foster the comfort and convenience of the people, promote the
economic and social development of this state and facilitate the enjoymment of the
natural attractions of this state.

To these ends it is the purpose of this article to provide for a coordinated statewide
program of air pollution prevention, abatement and control; to facilitate cooperation
across jurisdictional lines in dealing with problems of air pollution not confined
within single jurisdictions; and to provide a framework within which all values may
be balanced in the public interest.

Further, it is the public policy of this state to fulfill its primary responsibility for
assuring air quality pursuant to the "Federal Clean Air Act," as amended.

It is the determination of the Secretary of State that the OAQ has not exceeded
its statutory authority in promulgating this emergency rule.

(C) Emergency -- WV Code 29A-3-15(g) defines "emergency” as follows:

(g) For the purposes of this section, an emergency exists when the promulgation of
a rule is necessary for the immediate preservation of the public peace, health, safety
or welfare or is necessary to comply with a time limitation established by this code
or by a federal statute or regulation or to prevent substantial harm to the public
interest,

There are essentially three classes of emergency broadly presented with the
above provision: 1) immediate preservation; 2) time limitation; and 3) substantial
harm. An agency need only document to the satisfaction of the Secretary of
State that there exisis a nexus bhetween the proposal and the circumstances
creating at least one of the above three emergency categories.

The facts and circumstances as presented by the OAQ are as follows:

This rule applies only to areas which are designated nonattainment or
maintenance areas under the Clean Air Act as amended. The purpose of this




par. 13

rule is to adopt by reference the requirements of 40 CFR Part 93, Subpart A,
"Conformity to State or Federal Implemeniation Plans of Transportatiocn Plans,
Programs and Projects Developed, Funded or Approved Under Tille 23 U.S.C.
or the Federal Transit Act". The federal rule was promulgated by the U.S.
Environmental Protection Agency to implement Section 176(c) of the Clean Air
Act, as amended 942 U.S.C. 7401 et seq.) and the related requirements of 23
U.S.C. 108(j)) with respect to the conformity of transportation plans, programs
and projects which are developed, funded or approved by the United States
Department of Transportation, and by metropolitan planning organizations or
other recipienis of funds under Title 23 U.S.C. or the Federal Transit Act (49
U.S.C. 1801 et seq.). West Virginia is required to adopt transportation
conformity procedures and requirements consistent with the federal rule to meet
the State’s obligation under the CAA, as amended.

The proposed rule was filed with Secretary of State, and with the Legislative
Rule-Making Review Committee, as an agency approved rule on August 12,
1994. The proposed emergency rule is identical to the rule as filed on that date.
The State must submit the conformity provisions to the U.S. Environmental
Protection Agency by November 25, 1894 (40 CFR §51.396). Hence, November
25, 1994 is the statutory deadline for submittal, which is the reason that DEP is
filing this rule as an emergency rule pursuant to W. Va. Code §29A-3-15(f). This
section states, in part, that an emergency exists when the promulgation of an
emergency rule is necessary "to comply with a time limitation established by a
federal statute or regulation”.

This rule sets forth policy, criteria and procedures for assuring conformity of such
activities to all applicable implementation plans developed pursuant to Section
110 and Part D of the CAA. All transportation plans, programs and projects
developed, funded or approved in West Virginia, under title 23 U.S5.C. or the
federal transit act, must conform to applicable air quality implementation plans
in West Virginia. Any agency or organization charged with the responsibility to
make transportation conformity determinations shall do so pursuant to the
provisions of 40 CFR Part 83, Subpart A and this rule; and will use the
consultation procedures specified inmemorandums of understanding established
amount WVDOT, WVDEP and Metropolitan Planning Crganizations which are
located in designated air quality nonattainment and maintenance areas.

It is the determination of the Secretary of State that this proposal qualifies under
the definition of an emergency as defined in §29A-3-15(g). . . "to comply with a
time limitation established by a federal statute or regulation.”




par. 14

This decision shall be ciied as Emergency Rule Decision 17-94 or ERD 17-94
and may be cited as precedent. This decision is available from the Secretary of
State and has been filed with the DEP - Office of Air Quality, the Attorney

General and the Legislaiive Rule Making Review Commission.

Mo Hoht_

‘ KEN HECHLER
Secretary of State
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