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TITLE 44
 
LEGISLATIVE RULES
 
WATER DEVELOPMENT AUTHORITY

SERIES 1 

REQUIREMENTS GOVERNING DISBURSEMENT OF LOANS 

AND GRANTS TO GOVERNMENTAL AGENCIES FOR THE ACQUISITION 

OR CONSTRUCTION OF WATER DEVELOPMENT PROJECTS 
'44-1-1.  General.
1.1.  Scope.  --  These legislative rules establish requirements governing disbursement of loans and grants to governmental agencies for the acquisition or construction of water development projects.

1.2.  Authority.  --  W. Va.  Code '22C-1-6(1).

1.3.  Filing Date.  --  June 12, 1987.

1.4.  Effective Date.  --  June 12, 1987.

'44-1-2.  Definitions.
Except where the context indicates otherwise, the following terms as used in these rules shall have the meaning ascribed to them in W. Va. Code 22C-1.

2.1.  General definitions.

2.1.1.  "Applicant" shall mean either:  (1) Any municipal corporation, county or other public body or any combination thereof which is included in the appropriate West Virginia priority list, which is consistent with the State's Comprehensive Water Management Plan existing or in process by the Division of Environmental Protection and which is consistent with the water quality standards set by the State Environmental Quality Board; or (2) the Authority when constructing such facilities to service such municipal corporations, counties or other public bodies.

2.1.2.  "Eligible Project Costs" shall mean, as to projects funded pursuant to Title II of the Federal Water Pollution Control Act Amendments of 1972, the total eligible project costs as set forth in United States Environmental Protection Agency documents developed for projects which qualify for federal grants under Title II of Public Law 92-500.

2.1.3.  "Contract Service Charge" shall mean the service charge related to the Water Development Authority loan made to the applicant and covered in the agreement between the applicant and the Authority.

2.1.4.  "Contract Period" shall mean the period within which the applicant will provide payment of loan and service charge to the Authority as set forth in the agreement between the applicant and the Authority.

2.1.5.  "Federal Water Pollution Control Act Amendments of 1972" shall mean Public Law 92-500, 92nd Congress, 1972.

2.2.  Definitions relating to projects funded pursuant to Title II of the Federal Water Pollution Control Act Amendments of 1972.

2.2.1.  "Title II Federal Participation Costs" shall mean, whether incurred before or after the date of the agreement between the Authority and the applicant which is referred to in Paragraph (c), Section 3.1.3 of these rules, such of the costs, or portions thereof, as are eligible for grant moneys from the United States of America on the date of such agreement under the provisions of Title II of the Federal Water Pollution Control Act Amendments of 1972 and the rules and regulations relating thereto.

2.2.2.  "Title II Local Participation Costs" shall mean, whether incurred before or after the date of the agreement between the Authority and the applicant which is referred to in Paragraph (c), Section 3.1.3 of these rules, such of the following costs, or portions thereof, that must be provided to make up the remaining portion of the total eligible costs so that the total of the federal grant share and the local share equal one hundred percent (100%) of the total eligible costs.

2.2.3.  "Title II Supplementary Grant" shall mean a grant from the United States of America or any department or agency thereof which by law can be made only as a supplement to other grants from the United States of America or any department or agency thereof and which is made to supplement a grant made by the United States of America or a department or agency thereof to a project pursuant to Title II of the Federal Water Pollution Control Act Amendments of 1972.

2.2.4.  "Title II Supplementary Grant Percentage" shall mean the percentage equal to the percentage of the Title II federal participation costs paid from the Title II supplementary grants.

2.2.5.  "Title II Federal Multiplier Percentage" shall mean the percentage equal to one hundred percent (100%) minus the percentage of the Title II federal participation costs paid from the grant made pursuant to Title II of the Federal Water Pollution Control Act Amendments of 1972 minus the Title II supplementary grant percentage, if any.

2.2.6.  "Step I Project Requirements" shall mean:

(a) Federal:

Step I.  Facilities plan and related elements required to apply for Step II grant assistance.  An application for a grant for Step I shall include:

A plan of study presenting (i) the proposed planning area; (ii) an identification of the entity or entities that will be conducting the planning; (iii) the nature and scope of the proposed Step I project, including a schedule for the completion of specific tasks; and (iv) an itemized description of the estimated costs for the project;

Proposed subagreements, or an explanation of the intended method of awarding subagreements for performance of any substantial portion of the project work;

Required comments or approvals of relevant state, local and federal agencies (including clearinghouse requirements of Office of Management and Budget (OMB) Circular A-95, promulgated at 38 FR 32874 on November 28, 1973).

(b) Water Development Authority:

Shall include satisfaction of the federal requirements and the filing of the Step I application in a form set forth by the Authority and such agreements as may be included as a part of the application.

2.2.7.  "Step II Project Requirements" shall mean:

(a) Federal:

Step II.  Preparation of construction drawings and specifications.  Prior to the award of a grant or grant amendment for a Step II project, the following must have been furnished:

A facilities plan (including an environmental assessment in accordance with Part 6 of Title 40, Protection of Environment, Chapter I - Environmental Protection Agency) in accordance with ''35.917 through 35.917-9;

Satisfactory evidence of compliance with the user-charge provisions of ''35.925-11 and 35.935-13;

Satisfactory evidence of compliance with the industrial cost-recovery provisions of ''35.925-12, 35.928 and 35.935-13, if applicable;

A statement regarding availability of the proposed site, if relevant;

Satisfactory evidence of a proposed or existing program for compliance with the Relocation and Land Acquisition Policies Act of 1970 in accordance with ''30.403(d) and Part 4 of aforementioned Title 40, Chapter I, if applicable;

Satisfactory evidence of compliance with other applicable federal statutory and regulatory requirements (see Part 30, Subpart C of aforementioned Title 40, Chapter I);

Proposed subagreements or an explanation of the intended method of awarding subagreements for performance of any substantial portion of the project work; and

Required comments or approvals of relevant state, local and federal agencies (including clearinghouse requirements of Office of Management and Budget (OMB) Circular A-95) if a grant application has not been previously submitted.

(b) Water Development Authority:

Shall include satisfaction of the federal requirements and the filing of the Step II application in a form set forth by the Authority and such agreements as may be included as a part of the application.

2.2.8.  "Step III Project Requirements" shall mean:

(a) Federal:

Step III.  Building and erection of a treatment works.  Prior to the award of a grant or grant amendment for a Step III project, each of the items specified in Paragraph 2.2.7 (a) hereof and in addition (1) two (2) sets of construction drawings and specifications (suitable for bidding purposes) and (2) a schedule for or evidence of compliance with ''35.925-10 and 35.935-12 concerning an operation and maintenance program must have been furnished.

Step II/III.  Design/construct project.  Prior to the award of a grant or grant amendment for a design/construct project, the items in Paragraphs 2.2.7 (a) and 2.2.8 (a) hereof must have been furnished, except that in lieu of construction drawings and specifications, the proposed performance specifications and other relevant design/construct criteria for the project must have been submitted.

(b) Water Development Authority:

Shall include satisfaction of the federal requirements and the filing of the Step III application in a form set forth by the Authority and such agreements as may be included as a part of the application.

2.3.  Definitions relating to Public Law 660 projects.

2.3.1.  "PL-660" shall mean Public Law 84-660, Federal Water Pollution Control Act.

2.3.2.  "Cost Overrun" shall mean that amount which is the total amount of cost overrun multiplied by the percentage level of the state matching grant initially awarded the grantee.

2.3.3.  "Total Eligible Costs" shall mean the total eligible costs as defined in PL-660 and in rules and regulations promulgated relative to PL-660.

'44-1-3.  Step I projects - state loans.
3.1.  Eligibility for participation in program.

3.1.1.  Governmental agencies eligible for participation in program.  --  All municipal corporations, counties and other public bodies or any combination thereof required to construct sewage treatment facilities, interceptor sewers and sewage collection systems and the Authority, when constructing such facilities to service such municipal corporations, counties or other public bodies, shall be eligible to participate in the program.

3.1.2.  Application for participation in the program.  --  Any eligible municipal corporation, county or other public body or any combination thereof which desires to participate in the program shall make a separate application to the Authority on forms prescribed by the Director of the Authority for each project for which such participation is desired.

3.1.3.  Determination of priority for participation in program.  --  The priority for each project for which an application is received by the Authority shall be fixed in relation to other projects for which applications are received by the Authority on the date which the applicant has satisfied the following conditions:

(a) Provided documentation satisfactory to the Authority that the project is a sewage treatment facility and/or interceptor sewers and/or collection system and that the project has received a commitment from the United States of America to make a grant of seventy-five percent (75%) of the Title II federal participation costs of the project and that the project is consistent with the applicable Comprehensive Plan of Water Management approved by the Director of the Division of Environmental Protection or is in the process of preparation by such Director and is not inconsistent with the standards set by the State Environmental Quality Board for waters of the state affected by the project;

(b) Demonstrated to the satisfaction of the Authority the capability of the applicant to pay the loan and service charge referred to in Section 3.3.1 of these rules; and

(c) Delivered to the Authority an agreement for the repayment of the loan and service charge of the project between the applicant and constituents, where appropriate, and the Authority which is consistent with Sections 3.3.1 and 3.4.1 of these rules, which has been authorized and approved by the legislative authority or authorities of the applicant and which has been executed by the applicant.

3.2.  Payment of costs of projects.

3.2.1.  Payment of eligible project costs by Authority.  --  Upon entering into the agreement between the Authority and the applicant referred to in Paragraph (c), Section 3.1.3 of these rules and determination of the project's priority pursuant to Section 3.1.3 of these rules, the nonfederal share of eligible project costs not to exceed twenty-five percent (25%) shall be paid by the Authority.  In the event such agreement is terminated by the Authority pursuant to, and not in breach of, the provisions of such agreement, or in the event such agreement is terminated by the applicant whether or not in breach of this agreement, the eligible project costs incurred prior to the date of completion of the work under the Step I project or the date of such termination, whichever is earlier, shall be paid by the applicant or by the applicant and its constituents.  Any moneys paid by either party pursuant to such agreement which become the obligation of the other party under the provisions of the agreement shall be repaid in not more than three (3) years after termination.

3.2.2.  Source of payment of eligible project costs.  --  The payment of the eligible project costs by the Authority as provided in Section 3.2.1 of these rules, shall be made from funds appropriated to the Authority or from funds contained in Authority accounts which provide for such use.

3.2.3.  Distribution of moneys constituting eligible project costs.  --  Unless the law governing a particular governmental agency requires otherwise, the Authority shall pay directly to the party from whom an eligible project cost has been incurred upon the approval by the applicant of such payment as to those eligible project costs which the applicant or one (1) of the governmental agencies constituting applicant has not paid from its own funds.  As to those eligible project costs which the applicant or one (1) of the governmental agencies constituting the applicant has paid from its own funds, the Authority shall reimburse the applicant or such governmental agency upon an accounting to the Authority of such payment and a request for reimbursement.

In the event the law controlling the governmental agency does not permit the foregoing, an arrangement for the disbursement of the moneys from the Authority for payment of eligible project costs shall be made which is satisfactory to both the applicant and the Authority.

3.2.4.  Availability of funds.  --  The loan funds available for the purposes herein provided will be disbursed to eligible projects on a continuing basis subject to the level of appropriation to the Authority and to the Authority account balances in the accounts provided for this purpose.

3.3.  Participation payments by applicant.

3.3.1.  Amount and length of time of participation payments.  --  The loan and service charge shall be payable upon completion of financing arrangements for the Step III project which consummates the Step I and Step II projects, or any portion thereof, developed therefor, or three (3) years after award of the Step I loan or two (2) years after award of the Step II loan, whichever occurs first.  If a public entity fails to meet either or both of these deadlines, it may appeal to the Water Development Board for an extension of time; and, if the delay is justified in the opinion of the Board, a time extension will be granted.  In the event the Step I project scope consists of more than one (1) governmental agency, the agreement referred to in Paragraph (c), Section 3.1.3 of these rules, shall set forth the respective shares of the total participation charge each governmental agency shall be required to pay.

3.3.2.  Loan and service charge.  --  The loan as provided herein is a no-interest loan of up to twenty-five percent (25%) of the total eligible project costs.  The service charge is set at one percent (1%) of the value of the loan.

3.4.  Miscellaneous.

3.4.1.  Agreement between Authority and applicant.  --  The agreement between the Authority and the applicant referred to in Paragraph (c), Section 3.1.3 of these rules, shall be consistent with these rules and shall contain such additional provisions which the Authority determines are necessary to the implementation of these rules and ensure the proper carrying forward of the program.  As to those projects for which the applicant is the Authority, the agreement shall be between the Authority in its capacity as applicant and the Authority acting in its own behalf.

'44-1-4.  Step II projects - state loans.
4.1.  Eligibility for participation in program.

4.1.1.  Governmental agencies eligible for participation in program.  --  All municipal corporations, counties and other public bodies or any combination thereof required to construct sewage treatment facilities, interceptor sewers and sewage collection systems and the Authority, when constructing such facilities to service such municipal corporation, counties or other public bodies, shall be eligible to participate in the program.

4.1.2.  Application for participation in the program.  --  Any eligible municipal corporation, county or other public body or any combination thereof which desires to participate in the program shall make a separate application to the Authority on forms prescribed by the Director of the Authority for each project for which such participation is desired.

4.1.3.  Determination of priority for participation in program.  --  The priority for each project for which an application is received by the Authority shall be fixed in relation to other projects for which applications are received by the Authority on the date which the applicant has satisfied the following conditions:

(a) Provided documentation satisfactory to the Authority that the project is a sewage treatment facility and/or interceptor sewers and/or collection system and that the project has received a commitment from the United States of America to make a grant of seventy-five percent (75%) of the Title II federal participation costs of the project and that the project is consistent with the applicable Comprehensive Plan of Water Management approved by the Director of the Division of Environmental Protection or is in the process of preparation by such Director and is not inconsistent with the standards set by the State Environmental Quality Board for waters of the state affected by the project;

(b) Demonstrated to the satisfaction of the Authority the capability of the applicant to pay the loan and service charge referred to in Section 4.3.1 of these rules; and

(c) Delivered to the Authority an agreement for the repayment of the loan and service charge of the project between the applicant and constituents, where appropriate, and the Authority which is consistent with Sections 4.3.1 and 4.4.1 of these rules, which has been authorized by the legislative authority or authorities of the applicant and which has been executed by the applicant.

4.2.  Payment of costs of projects.

4.2.1.  Payment of eligible project costs by Authority.  --  Upon entering into the agreement between the Authority and the applicant referred to in Paragraph (c), Section 4.1.3 of these rules and determination of the project's priority pursuant to Section 4.1.3 of these rules, the nonfederal share of eligible project costs not to exceed twenty-five percent (25%) shall be paid by the Authority.  In the event such agreement is terminated by the Authority pursuant to, and not in breach of, the provisions of such agreement, or by subsequent agreement of the parties, or in the event such agreement is terminated by the applicant whether or not in breach of this agreement, the eligible project costs incurred prior to the date of completion of the work under the Step II project or the date of such termination, whichever is earlier, shall be paid by the applicant.  Any moneys paid by either party pursuant to such agreement which become the obligation of the other party under the provisions of the agreement shall be repaid in not more than three (3) years after termination.

4.2.2.  Source of payment of eligible project costs.  --  The payment of the eligible project costs by the Authority as provided in Section 4.2.1 of these rules, shall be made from funds appropriated to the Authority or from funds contained in Authority accounts which provide for such use.

4.2.3.  Distribution of moneys constituting eligible project costs.  --  Unless the law governing a particular governmental agency requires otherwise, the Authority shall pay directly to the party from whom an eligible project cost has been incurred upon the approval by the applicant of such payment as to those eligible project costs which the applicant or one (1) of the governmental agencies constituting applicant has not paid from its own funds.  As to those eligible project costs which the applicant or one (1) of the governmental agencies constituting applicant has paid from its own funds, the Authority shall reimburse the applicant or such governmental agency upon an accounting to the Authority of such payment and a request for reimbursement.

In the event the law controlling the governmental agency does not permit the foregoing, an arrangement for the disbursement of the moneys from the Authority for payment of eligible project costs shall be made which is satisfactory to both the applicant and the Authority.

4.2.4.  Availability of funds.  --  The loan funds available for the purposes herein provided will be disbursed to eligible projects on a continuing basis subject to the level of appropriation to the Authority and to the Authority account balances in the accounts provided for this purpose.

4.3.  Participation payments by applicant.

4.3.1.  Amount and length of time of participation payments.  --  The loan and service charge shall be payable upon completion of financing arrangements for the Step III project which consummates the Step I and Step II projects, or any portion thereof, developed therefor, or three (3) years after award of the Step I loan or two (2) years after award of the Step II loan, whichever occurs first.  If a public entity fails to meet either or both of these deadlines, it may appeal to the Water Development Board for an extension of time; and, if the delay is justified in the opinion of the Board, a time extension will be granted.  In the event the applicant consists of more than one (1) governmental agency, the agreement referred to in Paragraph (c), Section 4.1.3 of these rules, shall set forth the respective shares of the total participation charge each governmental agency shall be required to pay.

4.3.2.  Loan and service charge.  --  The loan as provided herein is a no-interest loan of up to twenty-five percent (25%) of the eligible project costs.  The service charge is set at one percent (1%) of the value of the loan.

4.4.  Miscellaneous.

4.4.1.  Agreement between Authority and applicant.  --  The agreement between the Authority and the applicant referred to in Paragraph (c), Section 4.1.3 of these rules, shall be consistent with these rules and shall contain such additional provisions which the Authority determines are necessary to the implementation of these rules and ensure the proper carrying forward of the program.  As to those projects for which the applicant is the Authority, the agreement shall be between the Authority in its capacity as the applicant and the Authority acting in its own behalf.

'44-1-5.  Step III projects - state grants.
5.1.  Eligibility for participation in program.

5.1.1.  Governmental agencies eligible for participation in program.  --  All municipal corporations, counties and other public bodies or any combination thereof required to construct sewage treatment facilities, interceptor sewers and sewage collection systems and the Authority, when constructing such facilities to service such municipal corporations, counties or other public bodies, shall be eligible to participate in the program.

5.1.2.  Application for participation in the program.  --  Any eligible municipal corporation, county or other public body or any combination thereof which desires to participate in the program shall make a separate application to the Authority on forms prescribed by the Director of the Authority for each project for which such participation is desired.

5.1.3.  Determination of priority for participation in program.  --  The priority for each project for which an application is received by the Authority shall be fixed in relation to other projects for which applications are received by the Authority on the date which the applicant has satisfied the following conditions:

(a) Provided documentation satisfactory to the Authority that the project is a sewage treatment facility and/or interceptor sewers and/or collection system and that the project has received a commitment from the United States of America to make a grant of seventy-five percent (75%) of the Title II federal participation costs of the project and that the project is consistent with the applicable Comprehensive Plan of Water Management approved by the Director of the Division of Environmental Protection or is in the process of preparation by such Director and is not inconsistent with the standards set by the State Environmental Quality Board for waters of the state affected by the project;

(b) Demonstrated to the satisfaction of the Authority provision for the repayment of any loans and service charges owed to the Authority by the applicant as provided in Section 5.3.1 of these rules;

(c) Delivered to the Authority an agreement for the construction, maintenance and operation of the project between the applicant and the Authority which is consistent with Section 5.6.1 of these rules, which has been authorized and approved by the legislative authority or authorities of the applicant and which has been executed by the applicant; and

(d) Provided certification that detailed plans, profiles, cross sections, estimates, specifications and such other requirements as are appropriate have been approved by all legally required agencies.

5.1.4.  Eligibility for participation in program if project should be combined with another project.  --  If the Authority determines that a project for which application is made should be combined with another project or should serve governmental agencies not included as the applicant, the Authority may delay the date upon which the project's priority is established in relation to other projects for which applications are received until such date as the project is expanded to include the additional project or projects or governmental agency or agencies.

5.2.  Payment of costs of projects.

5.2.1.  Payment of eligible project costs by Authority.  --  Upon entering into the agreement between the Authority and the applicant referred to in Paragraph (c), Section 5.1.3 of these rules and determination of the project's priority pursuant to Section 5.1.3 of these rules, five percent (5%) of the total eligible project costs shall be paid by the Authority.  In the event such agreement is terminated by the Authority pursuant to, and not in breach of, the provisions of such agreement, or by subsequent agreement of the parties, or in the event such agreement is terminated by the applicant whether or not in breach of this agreement, the state grant of five percent (5%) of the total eligible project costs will be immediately withdrawn.

5.2.2.  Source of payment of eligible project costs.  --  The payment of five percent (5%) of the total eligible project costs by the Authority as provided in Section 5.2.1 of these rules, shall be made from funds appropriated to the Authority or from funds contained in Authority accounts which provide for such use.

5.2.3.  Distribution of moneys constituting eligible project costs.  --  Unless the law governing a particular governmental agency requires otherwise, the Authority shall pay directly to the party from whom an eligible project cost has been incurred upon the approval by the applicant of such payment as to those eligible project costs which the applicant or one (1) of the governmental agencies constituting applicant has not paid from its own funds.  As to those eligible project costs which the applicant or one (1) of the governmental agencies constituting the applicant has paid from its own funds, the Authority shall reimburse the applicant or such governmental agency upon an accounting to the Authority of such payment and a request for reimbursement.

In the event the law controlling the governmental agency does permit the foregoing, an arrangement for the disbursement of the moneys from the Authority for payment of eligible project costs shall be made which is satisfactory to both the applicant and the Authority.

5.2.4.  Availability of funds.  --  The grant funds for the purposes herein provided will be disbursed to eligible projects as set forth in Section 5.1 of these rules and will be disbursed until all such projects have been satisfied or until the funds so provided have been exhausted, whichever comes first.

5.3.  Participation payments by applicant.

5.3.1.  Amount and length of time of participation payments.  --  As a part of the applicant's financing program for a Step III project, the loan and service charge provided by the Authority to cover the nonfederal or local share of all participating Step I and Step II projects shall be included so as to enable and require payment to the Authority the total amount of the loan and service charge as a first or initial disbursement from the funds obtained in the participant's financing program.  In the event the Authority is the applicant for a Step I or Step II project, the funds obtained in financing the Step III project will be repaid to the Authority by the Step III applicant (the Authority) as hereinabove provided.

In the event the applicant consists of more than one (1) governmental agency, the agreement referred to in Paragraph (c), Section 5.1.3 of these rules, shall set forth the respective shares of the total participation charge each governmental agency shall be required to pay.

5.3.2.  Grants.  --  The grant as herein provided is a grant of up to five percent (5%) of the total eligible project costs.

5.4.  Rights of access --  construction requirements.

5.4.1.  Rights of access to property.  --  In the event the applicant or one (1) or more of the governmental agencies constituting the applicant either acquires or owns the real and personal property constituting the project, the Authority shall have rights of access to the project as may be reasonably necessary to inspect the construction of the project and as may be reasonably necessary to ensure the proper operation and maintenance of the project following construction.  Similar rights of access shall be given by the Authority to the applicant if the Authority acquires or owns the real and personal property constituting the project.

5.4.2.  Requirements which governmental agency must follow when constructing project.  --  If the project is constructed by applicant or one (1) or more of the governmental agencies constituting the applicant, such governmental agencies shall:  (i) Obtain all federal, state, county and municipal approvals required under existing law in connection with the construction of the project; (ii) advertise for bids or construction contracts only after approval by the Authority; (iii) require that each construction contractor furnish a performance and payment bond in an amount equal to one hundred percent (100%) of his contract price as security for the faithful performance of his contract and payment of his subcontract; (iv) require that each of its contractors and subcontractors maintain during the life of his contract workers' compensation insurance, public liability, property damage and vehicle liability insurance in the amounts and in terms satisfactory to the Authority; (v) provide and maintain competent and adequate resident engineering services satisfactory to the Authority covering the supervision and inspection of the development and construction of the project and bearing the responsibility of ensuring that construction conforms with the approved surveys, plans, profiles, cross sections and specifications and certifying to the Authority and the applicant at the completion of construction that construction is in accordance with approved surveys, plans, profiles, cross sections and specifications or approved amendments thereto.

5.5.  Operation and maintenance of project.

5.5.1.  Option to determine who shall operate and maintain project.  --  If the project serves directly the sewerage system of only one (1) governmental agency, the project may be operated and maintained by the Authority or the applicant at the option of the applicant.  If the project serves directly the sewerage systems of more than one (1) governmental agency, the project may be operated and maintained by the Authority at the option of the Authority or by one (1) or more of the governmental agencies.  Whether operated by one (1) or more than one (1) governmental agency, the operation and maintenance of the project must meet Authority requirements.

5.5.2.  Requirements which governmental agency must follow when operating and maintaining project.  --  If the project is operated and maintained by applicant or one (1) or more of the governmental agencies constituting the applicant, such governmental agency shall:  (i) Provide adequate operation and maintenance of the project to comply with the water quality standards established for the river basin affected thereby and with all applicable rules and regulations of the West Virginia Division of Environmental Protection; (ii) retain sufficient qualified operating personnel certified by the State of West Virginia to operate the project and perform all operational tests and measurements necessary to determine compliance with the preceding sentence (i) to ensure proper and efficient operation and maintenance of the project from time of commencement of operation until the approval of the discontinuance of the operation of the  project by the Authority and all legally required agencies; (iii) operate and maintain the sewerage system or systems of the applicant which the project serves in a manner which is consistent with design capacity and capability of the project in accordance with a sewer-use ordinance or resolution acceptable to the West Virginia Public Service Commission; (iv) provide property and casualty insurance satisfactory to the Authority; (v) if the governmental agency shall fail to comply with either (i), (ii) or (iii) above, it shall permit the Authority at its discretion to remedy such default and it shall pay the cost of remedying such default to the Authority together with interest thereon from the date of payment by the Authority.

5.5.3.  Requirements which governmental agency must follow when Authority operates and maintains project.  --  If the project is operated and maintained by the Authority, the applicant shall: (i) Agree to provide the funds necessary to pay the cost of operating and maintaining the project at such times as will permit the prompt payment of such costs by the Authority from the funds of the applicant; (ii) operate and maintain the sewage system or systems of the applicant which the project or treatment facility serves in a manner which is consistent with the design capacity and capability of the project and in accordance with a sewer-use ordinance or resolution acceptable to the Authority; (iii) cooperate fully with the Authority in the operation and maintenance of the project in relation to the operation and maintenance of the sewerage system which the project serves.

5.6.  Miscellaneous.

5.6.1.  Agreement between Authority and applicant.  --  The agreement between the Authority and the applicant referred to in Paragraph (c), Section 5.1.3 of these rules, shall be consistent with these rules and shall contain such additional provisions which the Authority determines are necessary to the implementation of these rules and ensure the proper carrying forward of the program.

'44-1-6.  PL-660 Projects - state matching grants - cost overruns.
6.1.  Eligibility for participation in program.

6.1.1.  Governmental agencies eligible for participation in program.  --  All municipal corporations, counties and other public bodies or any combination thereof not having but required to construct sewage treatment facilities, interceptor sewers and sewage collection systems and the Authority, when constructing such facilities to service such municipal corporations, counties or other public bodies, shall be eligible to participate in the program.

6.1.2.  Application for participation in the program.  --  Any eligible municipal corporation, county or other public body or any combination thereof which desires to participate in the program shall make a separate application to the Authority on forms prescribed by the Director of the Authority for each project for which such participation is desired.

6.1.3.  Determination of priority for participation in program.  --  The priority for each project for which an application is received by the Authority shall be fixed in relation to other projects for which applications are received by the Authority on the date which the applicant has satisfied the following conditions:

(a) Provided documentation satisfactory to the Authority that the project is a sewage treatment facility and/or interceptor sewers and/or collection system and that the project has received a commitment from the United States of America under PL-660 and has received a matching grant from the State of West Virginia and that the project is consistent with the applicable Comprehensive Plan of Water Management approved by the Director of the Division of Environmental Protection or is in the process of preparation by such Director and is not inconsistent with the standards set by the State Environmental Quality Board for waters of the state affected by the project;

(b) Demonstrated to the satisfaction of the Authority the correctness of the amount of cost overrun due to the project recognizing that the state portion of the overrun under this rule is directly related to the amount of the state matching grant and would be proportional, on a percentage basis, only to that amount;

(c) Delivered to the Authority an agreement for the construction, maintenance and operation of the project between the applicant and the Authority which is consistent with Section 6.5.1 of these rules, which has been authorized and approved by the legislative authority or authorities of the applicant and which has been executed by the applicant; and

(d) Provided certification that detailed plans, profiles, cross sections, estimates, specifications and such other necessary information has been approved by all legally required agencies.

6.2.  Payment of cost overruns.

6.2.1.  Payment of eligible project cost overrun by Authority.  --  Upon entering into the agreement between the Authority and the applicant referred to in Paragraph (c), Section 6.1.3 of these rules and determination of the project's priority pursuant to Section 6.1.3 of these rules, the amount of cost overrun as set forth in Paragraph (b), Section 6.1.3 of these rules, shall be paid by the Authority.  In the event such agreement is terminated by the Authority pursuant to, and not in breach of, the provisions of such agreement, or by subsequent agreement of the parties, or in the event such agreement is terminated by the applicant whether or not in breach of this agreement, the subject cost overrun of the project shall be paid by the applicant.

6.2.2.  Source of payment of eligible project cost overrun.  --  Payment of the project cost overrun by the Authority as provided in Section 6.2.1 of these rules, shall be made from funds appropriated to the Authority or from funds contained in Authority accounts which provide for such use.

6.2.3.  Distribution of moneys constituting eligible project cost overrun.  --  Unless the law governing a particular governmental agency requires otherwise, the Authority shall pay directly to the party from whom an eligible project cost overrun has been incurred upon the approval by the applicant of such payment as to those eligible project cost overruns which the applicant or one (1) of the governmental agencies constituting the applicant has not paid from its own funds.  As to those eligible project cost overruns which the applicant or one (1) of the governmental agencies constituting the applicant has paid from its own funds and which were project cost overruns eligible for Authority payment, the Authority shall reimburse the applicant or such governmental agency upon an accounting to the Authority of such payment and a request for reimbursement.

In the event the law controlling the governmental agency does not permit the foregoing, an arrangement for the disbursement of the moneys from the Authority for payment of eligible project cost overruns shall be made which is satisfactory to both the applicant and the Authority.

6.2.4.  Availability of funds.  --  The grant funds available for the purposes provided herein will be disbursed to eligible projects as set forth in Section 6.1 of these rules and will be disbursed until all project cost overruns as provided in Section 6.1.3 (b) of these rules, have been satisfied or until the funds so provided have been exhausted, whichever occurs first.

6.3.  Rights of access --  construction requirements.

6.3.1.  Rights of access to property.  --  In the event the applicant or one (1) or more of the governmental agencies constituting the applicant either acquires or owns the real and personal property constituting the project, the Authority shall have rights of access to the project as may be reasonably necessary to ensure the proper operation and maintenance of the project following construction.  Similar rights of access shall be given by the Authority to the applicant if the Authority acquires or owns the real and personal property constituting the project.

6.3.2.  Requirements which governmental agency must follow when constructing project.  --  If the project is constructed by the applicant or one (1) or more of the governmental agencies constituting the applicant, such governmental agencies shall:  (i) Obtain all federal, state, county and municipal approvals required under existing law in connection with the construction of the project; (ii) advertise for bids or construction contracts only after approval by the Authority; (iii) require that each construction contractor furnish a performance and payment bond in an amount equal to one hundred percent (100%) of his contract price as security for the faithful performance of his contract and payment of his subcontract; (iv) require that each of its contractors and subcontractors maintain during the life of his contract workers' compensation insurance, public liability, property damage and vehicle liability insurance in amounts and in terms satisfactory to the Authority; (v) provide and maintain competent and adequate resident engineering services satisfactory to the Authority covering the supervision and inspection of the development and construction of the project and bearing the responsibility of ensuring that construction conforms with the approved surveys, plans, profiles, cross sections and specifications and certifying to the Authority and the applicant at the completion of construction that construction is in accordance with approved surveys, plans, profiles, cross sections and specifications or approved amendments thereto.

6.4.  Operation and maintenance of project.

6.4.1.  Option to determine who shall operate and maintain project.  --  If the project serves directly the sewerage system of only one (1) governmental agency, the project may be operated and maintained by the Authority or the applicant at the option of the applicant.  If the project serves directly the sewerage systems of more than one (1) governmental agency, the project may be operated and maintained by the Authority at the option of the Authority or by one (1) or more of the governmental agencies.  Whether operated by one (1) or more than one (1) governmental agency, the operation and maintenance of the project must meet Authority requirements.

6.4.2.  Requirements which governmental agency must follow when operating and maintaining project.  --  If the project is operated and maintained by applicant or one (1) or more of the governmental agencies constituting the applicant, such governmental agency shall:  (i) Provide adequate operation and maintenance of the project to comply with the water quality standards established for the river basin affected thereby and with all applicable rules and regulations of the West Virginia Division of Environmental Protection; (ii) retain sufficient qualified operating personnel certified by the State of West Virginia to operate the project and perform all operational tests and measurements necessary to determine compliance with the preceding sentence (i) to ensure proper and efficient operation and maintenance of the project from time of commencement of operation until the approval of the discontinuance of the operation of the  project by the Authority and all legally required agencies; (iii) operate and maintain the sewerage system or systems of the applicant which the project serves in a manner which is consistent with design capacity and capability of the project and in accordance with a sewer-use ordinance or resolution acceptable to the West Virginia Public Service Commission; (iv) provide property and casualty insurance satisfactory to the Authority; (v) if the governmental agency shall fail to comply with either (i), (ii) or (iii) above, it shall permit the Authority at its discretion to remedy such default and it shall pay the cost of remedying such default to the Authority together with interest thereon from the date of payment by the Authority.

6.4.3.  Requirements which governmental agency must follow when Authority operates and maintains project.  --  If the project is operated and maintained by the Authority, the applicant shall: (i) Agree to provide the funds necessary to pay the cost of operating and maintaining the project at such times as will permit the prompt payment of such costs by the Authority from funds of the applicant; (ii) operate and maintain the sewerage system or systems of the applicant which the project or treatment facility serves in a manner which is consistent with the design capacity and capability of the project and in accordance with a sewer-use ordinance or resolution acceptable to the Authority; (iii) cooperate fully with the Authority in the operation and maintenance of the project in relation to the operation and maintenance of the sewerage system which the project serves.

6.5.  Miscellaneous.

6.5.1.  Agreement between Authority and applicant.  --  The agreement between the Authority and the applicant referred to in Paragraph (c), Section 6.1.3 of these rules, shall be consistent with these rules and shall contain such additional provisions which the Authority determines are necessary to the implementation of these rules and ensure the proper carrying forward of the program.

'44-1-7.  PL-660 Projects - state grants.
7.1.  Eligibility for participation in program.

7.1.1.  Governmental agencies eligible for participation in program.  --  All municipal corporations, counties and other public bodies or any combination thereof not having but required to construct sewage treatment facilities, interceptor sewers and sewage collection systems and the Authority, when constructing such facilities to service such municipal corporations, counties or other public bodies, shall be eligible to participate in the program.

7.1.2.  Application for participation in program.  --  Any eligible municipal corporation, county or other public body or any combination thereof that desires to participate in the program shall make a separate application to the Authority on forms prescribed by the Director of the Authority for each project for which such participation is desired.

7.1.3.  Determination of priority for participation in program.  --  The priority for each project for which an application is received by the Authority shall be fixed in relation to other projects for which applications are received by the Authority on the date which the applicant has satisfied the following conditions:

(a) Provided documentation satisfactory to the Authority that the project is a sewage treatment facility and/or interceptor sewers and/or collection system and that the project has received a commitment from the United States of America under PL-660 and that the project is consistent with the applicable Comprehensive Plan of Water Management approved by the Director of the Division of Environmental Protection or is in the process of preparation by such Director and is not inconsistent with the standards set by the State Environmental Quality Board for waters of the state affected by the project;

(b) Demonstrated to the satisfaction of the Authority the intent and capability of the applicant to proceed promptly with the consummation of the project upon receipt of the state grant and arrangement for such other financing as may be necessary;

(c) Delivered to the Authority an agreement for the construction, maintenance and operation of the project between the applicant and the Authority which is consistent with Section 7.5.1 of these rules, which has been authorized and approved by the legislative authority or authorities of the applicant and which has been executed by the applicant; and

(d) Provided certification that detailed plans, profiles, cross sections, estimates, specifications and such other necessary information have been approved by all legally required agencies.

7.2.  Payment of state five percent (5%) grants.

7.2.1.  Payment of five percent (5%) grants by Authority.  --  Upon entering into the agreement between the Authority and the applicant referred to in Paragraph (c), Section 7.1.3 of these rules and determination of the project's priority pursuant to Section 7.1.3 of these rules, the five percent (5%) state grant, which is based on the total eligible costs of the project as defined in Section 2.3 of these rules, shall be paid by the Authority.  In the event such agreement is terminated by the Authority pursuant to, and not in breach of, the provisions of such agreement, or by subsequent agreement of the parties, or in the event such agreement is terminated by the applicant whether or not in breach of this agreement, the nonfederal share of the total eligible costs shall be paid by the applicant.

7.2.2.  Source of payment of five percent (5%) grants by Authority.  --  The payment of the five percent (5%) grant by the Authority as provided in Section 7.2.1 of these rules, shall be made from funds appropriated to the Authority or from funds contained in Authority accounts which provide for such use.

7.2.3.  Distribution of moneys constituting five percent (5%) grants by Authority.  --  Unless the law governing a particular governmental agency requires otherwise, the Authority shall pay directly to the party from whom an eligible project cost has been incurred upon the approval by the applicant of such payment as to those eligible project costs which the applicant or one (1) of the governmental agencies constituting applicant has not paid from its own funds.  As to those eligible project costs which the applicant or one (1) of the governmental agencies constituting the applicant has paid from its own funds and which included a portion including the five percent (5%) state grant, the Authority shall reimburse the applicant or such governmental agency upon an accounting to the Authority of such payment and a request for reimbursement.

In the event the law controlling the governmental agency does not permit the foregoing, an arrangement for the disbursement of the moneys from the Authority for payment of eligible project costs shall be made which is satisfactory to both the applicant and the Authority.

7.2.4.  Availability of funds.  --  The grant funds available for the purposes provided herein will be disbursed to eligible projects as set forth in Section 7.1 of these rules and will be disbursed until all such projects as provided in Section 7.1.3 (b) of these rules, have been satisfied or until the funds so provided have been exhausted, whichever occurs first.

7.3.  Rights of access --  construction requirements.

7.3.1.  Rights of access to property.  --  In the event the applicant or one (1) or more of the governmental agencies constituting the applicant either acquires or owns the real and personal property constituting the project, the Authority shall have rights of access to the project as may be reasonably necessary to inspect the construction of the project and as may be reasonably necessary to ensure the proper operation and maintenance of the project following construction.  Similar rights of access shall be given by the Authority to the applicant if the Authority acquires or owns the real and personal property constituting the project.

7.3.2.  Requirements which governmental agency must follow when constructing project.  --  If the project is constructed by applicant or one (1) or more of the governmental agencies constituting the applicant, such governmental agencies shall:  (i) Obtain all federal, state, county and municipal approvals required under existing law in connection with the construction of the project; (ii) advertise for bids or construction contracts only after approval by the Authority; (iii) require that each construction contractor furnish a performance and payment bond in an amount equal to one hundred percent (100%) of his contract price as security for the faithful performance of his contract and payment of his subcontract; (iv) require that each of its contractors and subcontractors maintain during the life of his contract workers' compensation insurance, public liability, property damage and vehicle liability insurance in amounts and in terms satisfactory to the Authority; (v) provide and maintain competent and adequate resident engineering services satisfactory to the Authority covering the supervision and inspection of the development and construction of the project and bearing the responsibility of ensuring that construction conforms with the approved surveys, plans, profiles, cross sections and specifications and certifying to the Authority and the applicant at the completion of construction that construction is in accordance with approved surveys, plans, profiles, cross sections and specifications or approved amendments thereto.

7.4.  Operation and maintenance of project.

7.4.1.  Option to determine who shall operate and maintain project.  --  If the project serves directly the sewerage system of only one (1) governmental agency, the project may be operated and maintained by the Authority or the applicant at the option of the applicant.  If the project serves directly the sewerage systems of more than one (1) governmental agency, the project may be operated and maintained by the Authority at the option of the Authority or by one (1) or more of the governmental agencies.  Whether operated by one (1) or more than one (1) governmental agency, the operation and maintenance of the project must meet with Authority requirements.

7.4.2.  Requirements which governmental agency must follow when operating and maintaining project.  --  If the project is operated and maintained by applicant or one (1) or more of the governmental agencies constituting the applicant, such governmental agency shall:  (i) Provide adequate operation and maintenance of the project to comply with the water quality standards established for the river basin affected thereby and with all applicable rules and regulations of the West Virginia Division of Environmental Protection; (ii) retain sufficient qualified operating personnel certified by the State of West Virginia to operate the project and perform all operational tests and measurements necessary to determine compliance with the preceding sentence (i) to ensure proper and efficient operations and maintenance of the project from time of commencement of operation until the approval of the discontinuance of the operation of the project by the Authority and all legally required agencies; (iii) operate and maintain the sewerage system or systems of the applicant which the project serves in a manner which is consistent with design capacity and capability of the project and in accordance with a sewer-use ordinance or resolution acceptable to the West Virginia Public Service Commission; (iv) provide property and casualty insurance satisfactory to the Authority; (v) if the governmental agency shall fail to comply with either (i), (ii) or (iii) above, it shall permit the Authority at its discretion to remedy such default and it shall pay the cost of remedying such default to the Authority together with interest thereon from the date of payment by the Authority.

7.4.3.  Requirements which governmental agency must follow when Authority operates and maintains project.  --  If the project is operated and maintained by the Authority, the applicant shall: (i) Agree to provide the funds necessary to pay the cost of operating and maintaining the project at such times as will permit the prompt payment of such costs by the Authority from the funds of the applicant; (ii) operate and maintain the sewerage system or systems of the applicant which the project or treatment facility serves in a manner which is consistent with the design capacity and capability of the project and in accordance with a sewer-use ordinance or resolution acceptable to the Authority; (iii) cooperate fully with the Authority in the operation and maintenance of the project in relation to the operation and maintenance of the sewerage system which the project serves.

7.5.  Miscellaneous.

7.5.1.  Agreement between Authority and applicant.  --  The agreement between the Authority and the applicant referred to in Paragraph (c), Section 7.1.3 of these rules, shall be consistent with these rules and shall contain such additional provisions which the Authority determines are necessary to the implementation of these rules and ensure the proper carrying forward of the program.

'44-1.8.  Priority system for construction grant recipients to determine whether a state hardship grant should be provided to help relieve a hardship in local funding.
8.1.  Introduction.

In fiscal year 1975-76, the West Virginia Water Development Authority received funds for the first time to assist communities in the funding of needed sewage facilities.

In accordance with Public Law 92-500, the Federal Water Pollution Control Act Amendments of 1972, as amended, the Office of Water Resources of the Division of Environmental Protection has established a priority rating system for determination of construction grant recipients to accomplish the goals set forth in the Act.  The priority system is a mechanism through which water quality problems are ranked state-wide relative to their severity and volume.  Once a community has obtained a priority, the eligible portions of the project are recommended for a federal grant.

In accordance with provisions of W. Va. Code '22C-1, the Authority has developed the following criteria to identify grant applicants who may experience a financial hardship and thereby qualify for state hardship grant funds.  However, availability of hardship funds will NOT be retroactive to entities where construction has been initiated.

8.2.  Criteria.

In order to accurately evaluate the financial impact a proposed system will have on a given community, several factors must be considered.  The most accurate information relating to the financial impact of a proposed sewage system is not available, however, until the applicant is ready to initiate construction of the project.  Therefore, a hardship grant will not be awarded until a project is ready for construction, as determined by the Authority.

8.2.1.  Criteria for grant applicants.  --  The Authority intends to evaluate the financial impact a proposed system will have on a community due to the installation of wastewater treatment facilities.  Therefore, the following constraints will be used to determine the eligibility of project for state hardship grants:

(a) The applicant must have adequately addressed the cost-effective aspects of the project and project alternatives;

(b) The applicant must have approvable plans and specifications, as determined by the Authority; and

(c) As appropriate, the applicant must have been awarded a construction grant by the United States Environmental Protection Agency.

Criteria to determine grant applicants that qualify as hardship:

(A) The state median family income is used as the basis for determining the acceptable sewer user charge level.  The determination will be made using a methodology to be the subject of periodic review by the Water Development Board at public meetings held as required; and

(B) Projects with proposed user charges in excess of the values determined in item (A) would be considered for hardship grant award.

Criteria to determine allocation of hardship funds:

Applicants recommended as hardship under Section 8.2.1 (1) of these rules, will be allocated funds in such a manner that those communities with a relatively high user charge will be eligible for a larger hardship fund allocation.



(A) Funding of projects recommended as hardship under Section 8.2.1 (1) of these rules, will be developed in the following manner:  The hardship grant amount is based on the difference between the proposed user charge, which is derived using criteria prescribed by the Authority, and the recommended (see Section 8.2.1 (1) of these rules) sewer user charge.  The difference in costs would then be used to calculate the reduction in the project's debt service necessary to reduce the proposed user charge to the recommended level.  Since the maximum size of the hardship grant is set by the Water Development Board, the grant may be insufficient to meet the needs of the project in bringing the user charge down to the recommended level;

(B) In the event a community funded by a hardship grant is able to reduce its user charge rates to the recommended level and subsequently receives additional grant funds for the project, the community must return the Authority's funds in excess of those required to maintain the user charge at the recommended level;

(C) Hardship grant funds may be withdrawn from a project if the project does not proceed promptly (as determined by the Authority) to completion upon award of a hardship grant; and

(D) Appropriations in any fiscal year may not be sufficient to fund all the recommended applicants.  Grants will be made until all qualifying projects have received grants or grant funds are exhausted, whichever occurs first.

8.3.  Definitions of terms.

8.3.1.  State median family income.  --  This is the median income for the state.  This value will be provided by the Authority.

8.3.2.  User charge.  --  As a minimum, these are charges levied to recover from the system's users the cost of operation and maintenance, existing debt service and debt service incurred from the proposed project.  These represent the anticipated costs of serving each family unit on an individual connection.

8.3.3.  WDA.  --  This is the abbreviation for the West Virginia Water Development Authority.

8.3.4.  Construction.  --  As used in this rule, this means any wastewater project where a formal award of construction contracts has been made.

'44-1-9.  Loans to Governmental Agencies for Design, Acquisition or Construction of Water Development Projects.
9.1.  Purpose and Objectives.

This rule is promulgated for the purpose of setting forth the procedures by which the Authority may make loans to governmental agencies to finance the cost of the design, acquisition or construction of water development projects by such governmental agencies.  This Section 9 shall apply both to loans to governmental agencies which have received a commitment from the United States of America to make a construction grant to pay all or a portion of the cost of a water development project and to loans to governmental agencies which have not received such a commitment.  The proceeds of the loan from the Authority shall be used to pay all or part of the cost of a project as is not provided by funds from other sources, including any such construction grant.  The objective of such a loan program is to stimulate the design, acquisition and construction of water development projects by governmental agencies in the state, by providing all or a portion of the funds required for the cost thereof.

9.2.  Definitions applicable to this section.

9.2.1.  "Act" means W. Va. Code '22C-1.

9.2.2.  "Authority" means the West Virginia Water Development Authority.

9.2.3.  "Applicant" means a governmental agency which applies for a loan pursuant to the provisions of this Section 9.

9.2.4.  "Cost" means, as applied to water development projects, the costs of their design, acquisition and construction as provided in the Act, including, but not limited to:  the cost of acquisition of all land, rights-of-way, property rights, easements, franchise rights and interests required for such acquisition and construction; the cost of demolishing or removing any buildings or structures on land so acquired, including the cost of acquiring any lands to which such buildings or structures may be moved; the cost of diverting highways, interchange of highways; access roads to private property, including the cost of land or easements therefor; the cost of all machinery, furnishings and equipment; all financing charges, and interest prior to and during construction and for no more than eighteen months after completion of construction; the cost of all engineering services and all expenses of research and development with respect to wastewater facilities; the cost of all legal services and expenses; the cost of all plans, specifications, surveys and estimates of cost and revenues; all working capital and other expenses necessary or incident to determining the feasibility or practicability of designing, acquiring or constructing any such project; all administrative expenses and such other expenses as may be necessary or incident to the design, acquisition or construction of the project; the financing of such design, acquisition or construction; the financing of the placing of any such project in operation; and, with the approval of the Authority, the cost of surveys, borings, preparation of plans and specifications, other engineering services and other similar and necessary services associated with the design, acquisition, or construction of a project; and shall include any  amendments to the definition as provided in the Act.

9.2.5.  "Governmental agency" means the state government or any agency, department, division or unit thereof; counties; municipalities; watershed improvement districts; soil conservation districts; sanitary districts; public service districts; drainage districts; regional governmental authorities and any other governmental agency, entity, political subdivision, public corporation or agency having the authority to construct, acquire or operate wastewater facilities; the United States government or any agency, department, division or unit thereof; and any agency, commission or authority established pursuant to an interstate compact or agreement; and shall include any amendments to the definition as provided in the Act.

9.2.6.  "Loan" means a loan made by the Authority to an applicant pursuant to this Section 9 for funding all or part of a project's costs.

9.2.7.  "Loan Agreement" means an agreement entered into between the Authority and the applicant pertaining to a loan and as more particularly described in Section 9.5 of these rules.

9.2.8.  "Project" or "water development project" means any wastewater facility, the cost of the design, acquisition or construction of which is financed in whole or in part from funds made available by grant or loan by, or through, the Authority as provided in the Act, including facilities, the cost of the design, acquisition or construction of which is authorized in whole or in part by the Authority or the design, acquisition or construction of which is financed in whole or in part from funds made available by grant or loan by, or through, the Authority as provided in the Act, including all buildings and facilities which the Authority deems necessary for the operation of the project, together with all property, rights, easements and interest which may be required for the operation of the project; and shall include any amendments to the definition as provided in the Act.

9.3.  Description of loans.

9.3.1.  Source of loan funds.  --  It is anticipated that the Authority shall obtain the funds with which to make loans from the proceeds of revenue bonds and notes issued from time to time by the Authority pursuant to the Act, although the Authority may use funds from all other sources from which it may lawfully receive funds to make such loans, including, but not limited to, State appropriations.

9.3.2.  Evidence of and security for loans.  --  The loans shall be evidenced by revenue bonds or notes or other debt instruments issued by applicants and purchased by the Authority, at par or at a discount to reflect the costs of the Authority incurred in issuing its obligations to provide the funds to make the loans, and other costs related to financing, in whole or in part, the costs of such water development projects, and shall be secured by a pledge of the fees, charges and all other revenues of the water development projects to be constructed, in whole or in part, with the proceeds of the loans and any other collateral required by the Authority.

9.3.3.  Amount of loan.  --  Each loan shall be in an amount which shall cover those costs of a water development project for which funds are sought by the applicant from the Authority and which are not provided by other available sources, including any construction grant.

9.4.  Eligibility for loans.

9.4.1.  Governmental agencies eligible for loans.  --  All governmental agencies, or any combination thereof, which have the authority under applicable law to undertake a water development project shall be eligible for a loan.

9.4.2.  Application for loan.  --  Any eligible governmental agency which desires to obtain a loan shall make a separate application to the Authority on forms prescribed by the Director of the Authority for each water development project for which a loan is desired.

9.4.3.  Determination of priority for loan.  --  The priority of each water development project for which an application for a loan is received by the Authority shall be fixed in relation to other water development projects for which such applications are received on the date on which the applicant has:

(a) Provided documentation satisfactory to the Authority: (i) that the water development project is a sewage treatment facility and/or interceptor sewer and/or collection system eligible for a loan under the provisions of the Act; (ii) that, if the project will, in part or in whole, be financed by a construction grant from the United States of America, it has received a commitment for such grant from the United States of America; and (iii) that the water development project is consistent with the applicable Comprehensive Plan of Water Management approved by the Director of the West Virginia Division of Environmental Protection or in the process of preparation by such Director and is not inconsistent with the standards set by the Environmental Quality Board for the State of West Virginia;

(b) Demonstrated to the satisfaction of the Authority that it has enacted or will enact all necessary ordinances or resolutions in form and substance satisfactory to the Authority and has taken or will take all proceedings required by law to enable it to enter into a loan agreement and to issue its revenue bonds or notes for purchase by the Authority and, if revenue bonds are being issued, that it has obtained or will obtain from all necessary governmental agencies, including the public service commission of West Virginia, approval of user charges for the water development project which will provide annual net revenues to the applicant which exceed, by an amount or percentage specified in the loan agreement, the annual payments required to be made by the applicant to the Authority under the loan agreement; and

(c) If the loan is for the design phase of a project only, demonstrated to the satisfaction of the Authority that the project will, to a substantial certainty, be constructed and placed in operation.

9.5.  Loans to be subject to loan agreement between Authority and applicant.

Prior to the making of a loan, the Authority shall execute and enter into a loan agreement with the applicant, pursuant to the provisions of Section 6 of the Act, which shall include such provisions as may be required by the Authority, including, without limitation, the following:

(a) The cost of such water development project, the amount of the loan, the terms of repayment of the loan and the security therefor, which may include, in addition to a pledge of the fees, charges and other revenues from such water development project after a reasonable allowance for operation and maintenance expenses, a deed of trust or other appropriate security instrument creating a lien on such water development project;

(b) The specific purposes for which the proceeds of the loan shall be expended, the procedures as to the disbursement of loan proceeds and the duties and obligations imposed upon the applicant in regard to the design, acquisition or construction of the water development project;

(c) If revenue bonds are being issued, agreement of the applicant to impose, collect and, if required to repay the obligations of such applicant under the loan agreement, increase service charges from persons using said water development project, which service charges shall be pledged for the repayment of the loan together with all interest, fees and charges thereon and all other financial obligations of such applicant under the loan agreement;

(d) If notes or other interim obligations are being issued, the agreement of the applicant to issue the revenue bonds and take such other actions as are required of the applicant under the loan agreement; and

(e) The agreement of the applicant to comply with all applicable laws, rules and regulations issued by the Authority or other state, federal and local bodies in regard to the financing, construction, operation, maintenance and use of the water development project.

9.6.  Repayment of loans-interest on loans-fees and charges.

9.6.1.  Payment of principal and interest on loan.  --  Payments of the principal of and any interest on the loan shall be made by the applicant on such basis as scheduled by the Authority and otherwise in accordance with the provisions of the loan agreement.

9.6.2.  Computation of interest on loans.  --  Each loan funded from the revenue bonds or notes of the Authority shall bear interest from the date of the delivery of the bonds or notes of the applicant evidencing the loan to the applicant at a rate or rates per annum which shall be equal to the rate or rates per  annum borne by the obligations of the Authority issued to provide the funds to make the loan: Provided that, pursuant to the provisions of the loan agreement, the Authority may purchase the bonds or notes of the applicant at par or at a discount, or said loan may bear interest at such other rate or rates per annum, to reflect the costs of the Authority incurred in issuing its said obligations and other costs relating to the making of the loan.

9.6.3.  Fees and charges.  --  In addition to payments of principal and interest on the loan, each applicant shall agree in the loan agreement to pay fees and charges to the Authority equal to the applicant's share of the administrative expenses of the Authority relating to the loan program referred to in this Section 9, including, without limitation, the fees and expenses of the trustee and paying agents for any bonds or notes to be issued by the Authority to make the loan.

9.7.  Agreement of Authority to make loans conditioned upon sale of bonds.

The obligation of the Authority to make any loan is and shall be conditioned upon receipt by the Authority of the proceeds of bonds issued by the Authority or funds from other sources in such amounts and on such terms and conditions as, in the sole judgment of the Authority, will enable it to make the loans.

9.8.  Construction of water development project.

Each applicant receiving a loan shall, prior to commencement of design, acquisition or construction of the water development project, comply with all applicable provisions of the Act, of the loan agreement and of the resolution or ordinance authorizing the issuance of bonds or notes evidencing the loan, including, without limitation, that the applicant shall obtain all federal, state and local approvals.

'44-1-10.  Financing water development projects by issuance of revenue bonds in conjunction with the small business administration guarantee of lease between Authority and small business concern.
10.1.  Purpose and objectives.

These rules are promulgated for the purpose of setting forth the procedures by which the Authority shall finance water development projects to be leased to eligible credit-worthy small business concerns in West Virginia by the Authority's issuing its water development revenue bonds which will be paid from lease payments made by such small business concerns.  The financing afforded pursuant to this Section 10 is available only in conjunction with a one hundred percent (100%) guaranty by the small business administration of the periodic payments to be made by a small business concern under such lease.

10.2.  Definitions applicable to this section.

10.2.1.  The "Act" means W. Va. Code '22C-1.

10.2.2.  The "Authority" means the West Virginia Water Development Authority.

10.2.3.  "Applicant" means an entity which applies for financing pursuant to the provisions of this Section 10.

10.2.4.  "Water Development Project" has the meaning ascribed to it in the Act.

10.2.5.  "Bonds" mean the water development revenue bonds issued by the Authority to provide financing for water development projects under this Section 10.

10.2.6.  "Lease" means an agreement entered into between the Authority and an applicant pertaining to a water development project and as more particularly described in Section 10.4 of these rules.

10.2.7.  "SBA" means the Small Business Administration of the United States.

10.2.8.  "SBA Regulations" mean regulations issued by the SBA from time to time respecting SBA pollution control financing 



guarantees including Part III of Title 13 of the Code of Federal Regulations.

10.3.  Eligibility for financing.

An applicant which is a "Small Business Concern" within the meaning of the Small Business Investment Act of 1958, as amended, and the regulations promulgated thereunder, is eligible for the financing afforded pursuant to this Section 10 of these rules, provided such applicant:

a) Meets all the requirements for the one hundred percent (100%) SBA guarantee of lease payments provided for in the SBA regulations;

b) Holds valid, current permits issued by the National Pollution Discharge Elimination System (United States Environmental Protection Agency) and the Office of Water Resources of the Division of Environmental Protection at the time the application is made; and

c) Meets the credit standards of the Authority.

10.4.  Financing to be subject to terms of lease.

Each applicant shall submit an application in the form prescribed by the Authority and, if such application is approved, execute and enter into a lease which shall satisfy the requirements of a "Qualified Contract" within the meaning of the SBA regulations.  The financing afforded pursuant to this Section 10 of these rules, shall be subject to the terms and conditions of the lease:   Provided further, That the lease shall contain such descriptions, terms and conditions relative to the water development project as may be required by the Authority; and, finally, the terms and conditions of the financing of the water development project must be approved by the Authority.  The lease shall also conform to the requirements of the Act.



10.5.  Agreement of Authority to finance water development projects to be conditional.

Notwithstanding any agreement contained in the lease or elsewhere to the contrary, the obligation of the Authority to finance any water development project pursuant to this Section 10 of these rules, is and shall be conditioned upon receipt by the Authority of (i) the commitment of SBA to guarantee one hundred percent (100%) of the periodic payments which the applicant is required to make under the lease, in accordance with the terms of the SBA regulations; and (ii) the proceeds of bonds in such amounts and on such terms and conditions as, in the sole judgment of the Authority, will enable it to finance such water development project.
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