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SUMMARY OF RULE AND STATEMENT OF CIRCUMSTANCES

This rule explains and clarifies West Virginia law as it
relates to the administration of the business franchise tax imposed
by W. Va. Code § 110-23-1 et seq. The circumstances reguiring
amendment to the rule are the legislative imposed amendments to the
tax: change of the tax rate, establishment of proration for short
tax years and elimination of the severance tax credit against the
business franchise tax. Also, the amendments brings the rule into
compliance with W. Va. Ccode § 11-23-1 et sgeqg. and established
agency procedures.




FISCAL NOTE FOR PROPOSED RULES

Rule Title: BUSINESS FRANCHISE TAX

Type cof Rule: Xz Legislative Interpretive Procedural
Agency: Tax Department Address: State Capiteol; Charleston, WV 25305
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2. Explanation of above estimates:

The fiscal impact of this rule should not vary from that envisioned
by the Legislature when it enacted amendments to the Business Franchise
Tax.

3. Objectives of these rules: ]

Senate Bill 1, which was enacted January 31, 1989 and made
effective March 1, 1989, amended the Business Franchise Tax: it changed
the tax rate, it established proration for short tax years, and it
eliminated the Severance Tax Credit against the Business Franchise Tax.
The rule for Business Franchise Tax is being amended in order that it
complies with W. Va. Code § 11-23-1 et seqg. and established agency
procedures.




AGENCY APPROVED
WEST VIRGINIA LEGISLATIVE REGULATIONS
STATE TAX DEPARTMENT
TITLE 110
SERIES 23
1989

Fited: August (4, 1989

§ 110-23-1. General.

1.1 Type of reqgulation. - These regulations are legisiative regulations as
defined in W. Va. Code § 29A-3-1 et seq.

1.2 Scope. - These Tlegislative requlations explain and clarify the West
Virginia Business Franchise Tax set forth at W. Va. Code § 11-23~1 et seq.

1.3 Authority. - W. Va. Code § 11-10-5 and § 29A-3-15.
1.4 Filing date. - August {4, 1989,

1.5 Effective date. - Upon passage by the Legislature.

1.6 Citation. - These regulations may be cited as 110 C.S.R. 23,
(1989).

§ 110-23-2. General Overview.

2.1 The business franchise tax is imposed on partnerships, as defined in
Section 3.19 of these regulations, and corporations, as defined in Section 3.8
of these requlations, beginning July 1, 1987. The tax is imposed upon the
privilege of doing business in the State of West Virginia or owning or leasing
property having its business sfitus in the State. The tax is not an ad valorem
property tax.

2.2 The measure of tax is the "capital" of the partnership or corporation,
as defined in Section 3.4 of these regulations. If the taxpayer is taxable int
more than one state, its capital must be apportioned using a four factor formula
(property payroll and sales) in which the sales factor is double weighted and
the denominator is four. The tax rate is =55 .75 percent of the adjusted and
apportioned capital of the taxpayer. The minimum tax is fifty dollars ($50.00).

2.3 The tax is an annual tax, ninety percent (90%) of which must be
remitted in installment payments during the taxable year by taxpayers having an
estimated tax liability of more than twelve thousand dollars ($12,000.00). The
taxable year is the same as the taxpayer's taxable year for federal income tax
purposes. Fhe In the case of calendar year_ taxpayers, the annual return of

corporations is due on March 15th of the next taxable year, and the annual
return of partnerships is due on April 15th of the next taxable year. in-the
case- of - catendar- year- taxpayers: Declarations of estimated tax are due fronm
calendar year taxpayers on April 15th of the current taxable year, at which time
one-fourth (1/4) of the estimated tax must be remitted. Remaining installment
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payments are due June 15th, September 15th and December 15th for such calendar
yedar taxpayers.

2.4 Credit is allowed against the tax for the payment of West-Virginia
severance-taxes-and West Virginia bank shares taxes. Credit is also allowed for
West Virginia business franchise taxes paid by subsidiaries, and;-beginning-on
Juty-1--1988s credit witi-be is allowed for business and occupation tax paid.

2.5 Certain partnerships and corporations are exempt from the tax. This
includes entities exempt from federal income taxes; insurance companies which
pay the State premiums tax; farming partnerships and corporations and joint
ventures which are not required to file federal partnership income tax returns
under Section 761 of the Internal Revenue Code.

2.6 The business franchise tax is administered under the West Virginia Tax
Procedure and Administration Act, W. Va. Code § 11-10-1 et seq. Criminal
penalties applicable with regard to administration of the business franchise tax
are found in the West Virginia Tax Crimes and Penalties Act, W. Va. Code
§ 11-9-1 et seq.

5 110-23-3. Definitions.

3.1 General. - When used in these regulations, terms defined in this
Section shall have the meanings ascribed to them herein unless a different
meaning is clearly required by either the context in which the term is used, or
by specific definition.

3.2 Business franchise tax act. - The term "Business Franchise Tax Act"
means the-tax- imposed-by Article 23, Chapter 11 of the West Virginia Code of
1931, as amended.

3.3 Business income. - The term "business income" means income arising
from transactions and activity in the regular course of the taxpayer's trade or
business and includes income from tangible and intangible property if the
acquisition, management and disposition of the property constitute integral
parts of the taxpayer's regular trade or business operations.

3.4 Capital. - The term "capital" of a taxpayer means:
3.4.1 In the case of corporations, except an electing small

business corporation, the average of the beginning and ending year balances of
the sum of the following entries from Schedule L of the YFederal Form 1120,
prepared following generally accepted accounting principles, and as filed by the
taxpayer with the Internal Revenue Service for the taxable year:

3.4.1.1 The amount of all common and preferred stock of the
taxpayer;

3.4.1.2 The amount of paid-in or capital surplus;

3.4.1.3 The amount of retained earnings, appropriated and
unappropriated;
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3.4.1.4 lLless the cost of treasury stock.

3.4.2 $ Corporations. - In the case of an electing small business
corporation, the average of the beginning and ending year balances of the sum of
the following entries from Schedule L of the Federal Form 1120S, prepared
following generally accepted accounting principles, and as filed by the taxpayer
with the Internal Revenue Service for the taxable year:

3.4.2.1  The amount of all stock of the taxpayer;
3.4.2.2 The amount of paid-in or capital surplus;

3.4.2.3 The amount of retained earnings, appropriated and
unappropriated;

3.4.2.4 The amount of shareholders' wundistributed taxable
income;

3.4.2.5 The amount of the accumulated adjustments accounts;
3.4.2.6 The amount of the other adjustments account;
3.4.2.7 Less the cost of treasury stock.
3.4.3 Partnerships. - In the case of a partnership, the average of
the beginning and ending year balances of the amount of partners' capital
accounts from Schedule L of Federal Form 1065, prepared foilowing accepted

accounting principles, and as filed by the taxpayer with the Internal Revenue
Service for the taxable year.

3.4.4 In circumstances where the Schedule L of Federal Form 1120,
1120S or 1065, as filed with the United States Internal Revenue Service, has not
been prepared in accordance with generally accepted accounting principles, the
taxpayer shall file a copy of such Schedule L with the State Tax Department,
adjusted in accordance with the requirements of the Tax Commissioner under
Section 11-23-3(b)(2){D) of the West Virginia Code, and Section 3.4.5 of these
requlations, if such adjustment js required. The taxpayer shall not _be required
to file a Schedule L of Federal Form 1120, 1120S or 1065 prepared in accordance*
with generally accepted accounting principles, except for the adjustments
specified under Section 11-23-3(b)(2)(D) of the West Virginia Code, and Section
3.4.5 of these requlations, if any, with the West Virginia Tax Department for
purposes of the West Virginia Business Franchise Tax, unless the taxpayer has
filed such Schedule L, prepared in accordance with generally accepted accounting
principles, for federal income tax purposes with the United States Internal
Revenue Service for the taxable year.

3-4-4 3.4.5 Additional Items in Capital. - The term "capital" for
purposes of the business franchise tax includes such adjustments as the Tax
Commissioner deems necessary to properly reflect capital and such additional

jtems from the accounts of the taxpayer as the Tax Commissioner may by
regulatien prescribe, which fairly represent the net equity of the taxpayer as
defined in accordance with generally accepted accounting principles.




State Tax Department
Title 110
Series 23

3-4-5 3.4.6 Allowance for Certain Government Obligations_ and
Obligations Secured by Residential Property. - As to both corporations and
partnerships, capital must be muitiplied by a fraction equal to one minus a
fraction:

3-475-1 3.4.6.1 The numerator of which is the suom- of- the
average of the monthly beginning and ending account balances during the taxable
year (account balances to be determined at cost in the same manner as
obligations, investments and loans are reported on Schedule L of the %Federal
Form 1120% or Federal Form 1065) of the following:

3-4-5-3+a 3.4.6.1.a3 Obligations and securities of the United
States, or of any agency, authority, commission or instrumentality of the United
States and any other corporation or entity created under the authority of the
United States Congress for the purpose of implementing or furthering an
obhjective of national policy;

3-4-5-1-a-% 3.4.6.1.a.1 The term "obligation," for
purposes of subsection 3:4:5-1-a 3.4.6.1.a, means a direct obligation of ane of
the enumerated entities issued under law for valuable consideration, and
includes bonds, notes, certificates of indebtedness, Treasury bills, and interim
certificates issued far an obligation. It does not include, for example, an
overpayment of federal income tax.

3-4-5-1-2-2 3.4.6.1.a.2 The term "obligations and
securities of the United States or any agency, authority, commission or
jnstrumentality of the United States and any other corporation or entity created
under the authority of the United States Congress for the purpose of
implementing or furthering an objective of national policy” means direct-equity
securities of any such agency, authority, commission, instrumentality,
corporation or entity; or direct obligations of the United States government or
any such agency, authority, commission, instrumentality, corporation or entity
whereby any such entity is the obligor. Obligations or securities for which the
federal government or any such agency, authority, commission, instrumentality,
corporation or entity acts as a mere guarantor, rather than the direct obiigor,
shall not constitute obligations or securities of the United States or any such
agency, authority, commission, instrumentality, corporation or entity for
purposes of the West Virginia business franchise tax and these regulations. K

3-4-5-1-273 3.4.6.1.a.3 Example: Financial instruments
jssued by private institutions obliged to make timely payment of principal and
interest which are guaranteed by a federal agency that pledges the full faith
and credit of the United States to guarantee the timely payment of interest and
principal if the issuer defaults are not obligations of the United States or any
agency, authority, commission ar finstrumentality of the United States or any
corporation or entity created under the authority of the United States Congress.
The federal agency bears only a secondary and contingent obligation to pay, and
thus is a guarantor rather than an obligor.

3-4-5-1-b 3.4.6.1.b Obligations of +the State of West
Virginia or any political subdivision of the State of West Virginia;
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3-4-5-1-c 3.4.6.1.c Investments or Tloans primarily secured
by mortgages, or deeds of trust, on residential property located in the State of
West Virginia and occupied by nontransients;

37475717e71 3.4.6.1.c.1 The term "residential
property" means an abode and dwelling for human habitation intended to be
inhabited for a permanent or indeterminate and lengthy period of time. The term
does not include hotels, motels, inns, motor inns, lodges and similar short-term
lodging accommodations, but does include apartments, condominiums, single family
dwellings, multiple family dwellings, apartment complexes, nursing homes and
housing developments. This term shall include property primarily used as such
an abode and dwelling without regard to whether the property is also used for
commercial purposes, so long as it is primarily used as a residence.

3-4-5-1-c-2 3.4.6.1.c.2 The term "nontransient" means
natural persons, rather than corporations, who own their residence or who have a
lease for their residence which has a primary term of not less than ninety (90)
days or such persons who hold a weekly or monthly periodic tenancy or a tenancy
at will in their residence but who have resided at the residence for a period of
more than eighty-nine (89) days.

3-4-5-3-d 3.4.6.1.d And loans primarily secured by a lien or
security agreement on residential property in the form of a mobile home, modular
home or double-wide, located in the State of West Virginia and occupied by
nontransients.

3-4-5-1-d-1 3.4.6.1.d.1 For purposes of this
subsection, the term "lien or security agreement’ shall include a uniform
commercial code security interest agreement.

3-4-5-3-e¢ 3.4.6.1.3 The term "investments or loans primarily
secured by mortgages or deeds of trust, on residential property" shall include
construction loans for the construction of residential property so secured.

3-4-5:-2 3.4.6.°2 The denominataor of which is the average of
the monthly beginning and ending account balances of the total assets of the
taxpayer which are shown on Schedule L of the YFederal Form 1120," as filed by
the taxpayer with the Internal Revenue Service or, in the case of partnerships,
Schedule L of Federal Form 1065, as filed by the taxpayer with the Internal
Revenue Service, or in the case of taxpayers not required to file such schedules
or forms with the Internal Revenue Service, the pro forma version thereof.

o

3747573 3.4.6.3 For purposes of this regulation, the average
of the monthly beginning and ending account balances shall be determined for any
given account by adding the account balance on the first day of the month to the
account balance on the last day of the month and dividing the resulting sum by
two. The averages resulting from this procedure shall, for each of the twelve
(12) months of the taxable year, or, in the case of short taxable years for the
number of months in the taxable year, be added together, and the sum shall then
be divided by twelve (12) in the case of taxable years having twelve (12)
months, or shall be divided by the number of months in the taxable year for
short taxable years. The resulting figure shall be the average of the monthly
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beginning and ending balance for any account described under this Section 3 of
the these regqulations.

3-4-5-3-a2 3.4.6.3.a When a taxpayer maintains records
insufficient to clearly establish the monthly beginning and ending account
balances, the average of the monthly beginning and ending account baiances shall
be deemed to be zero unless the taxpayer can otherwise affirmatively establish
to the satisfaction of the Tax Commissioner the amount of the average monthly
beginning and ending account balances.

3.5 Commercial domicile. - The term ‘"commercial domicile" means the
principal place from which the trade or business of the taxpayer is directed or
managed.

3.5.1 The term "directed or managed" for purposes of these
regulations shall mean the guidance and control exerted by the executive
of ficers or managerial authorities of a corporation over the business affairs of
the corporation. In the case of parent and subsidiary corporations or other
related or affiliated corporations, any direction, management, gquidance or
control exerted by the executive officers or managerial authorities of parent
corporations over or upon subsidiary corporations or the management thereof, or
by the executive officers or managerial authorities of related or affiliated
corporations over or upon other related or affiliated corporations or the
management thereof, shall not constitute the direction or management of the
corporation for purposes of the West Virginia business franchise tax or these
regulations.

3.6 Commissioner or Tax Commissicner. - The terms "Commissioner" or "Tax
Commissioner" are used interchangeably in these regulations, and mean the Tax
Commissioner of the State of West Virginia, or his delegate.

3.7 Compensation. - The term "compensation" means wages, salaries,
commissions and any other form of remuneration paid to employees for personal
services.

3.8 Corporation. - The term "corporation" includes any corporation, S
corporation, joint-stock company and any associatien or other organization which
is taxable as a corporation under federal income tax Taws or the income tax laws®
of West Virginia, or which is treated as an S corporation under federal income
tax law.

3.9 Delegate. ~ The term "delegate" in the phrase "or his delegate," when
used in reference to the Tax Commissioner, means any officer or employee of the
State Tax Department duly authorized by the Tax Commissioner directly, or
indirectly by one or more redelegations of authority, to perform the functions
mentioned or described in W. Va. Code § 11-23-1 et seq. or these regulations.

3.10 Doing business. - The term "doing business" means any activity of a

corporation or partnership which enjoys the benefits and protection of the
government and laws of the State of West Virginia, except the activities of
agriculture and farming.
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3.10.1 For purposes of these regulations, the terms "agriculture"
and "farming" shall mean the production of food, fiber, and woodland products
(but not timbering activity) by means of cultivation, tillage of the soil and by
the conduct of animal, livestock, dairy, apiary, equine or poultry husbandry,
horticultural, or any other plant or animal production activity and all farm
practices related, usuval or incidental thereto, including the storage, packing,
shipping and marketing of agricultural or farm products, but not including any
manufacturing, milling or processing of such products by persons other than the
producer thereof.

3.10.2 The activities of agriculture and farming shall mean such
activities, as defined herein, occurring on not less than five (5) acres of tand
and the improvements thereon, used in the aforementioned activities, and shall
mean only such agriculture and farming activities resulting in the production of
at least one thousand dollars ($1,000.00) of agriculture or farming products per
annum through the conduct of the business of farming as the principal activity
of the corporation or partnership in the manner described in Section ten,
Article one-a, Chapter eleven of the West Virginia Code and the requlations
related thereto.

3.11 Domestic corporation. - The term "domestic corporation" means a
corporation organized under the laws of the State of West Virginia, and certain
corporations organized under the laws of the State of Virginia before the
twentieth day of June, 1863. Every other corporation is a foreign corporation.

3.12 Federal Form 1120. - The term "Federal Form 1120" means the annual
federal income tax return of any corporation made pursuant to the United States
Internal Revenue Code of 1986, as amended, or in successor provisions of the
laws of the United States in respect to the taxable income of a corporation, and
filed with the Federal Internal Revenue Service. In the case of a corporation
that elects to file a federal income tax return as part of an affiliated group,
but files as a separate corporation under the Business Franchise Tax Act, then
as to such corporation, the term "Federal Form 1120" means the pro forma Federal
Form 1120. In the case of S corporations, the term "Federal Form 1120" means
Federal Form 11208S.

3.12.1 For purposes of the West Virginia business franchise tax and
these reqgulations, the term "Federal Form 1120" shall mean a pro forma Federal®
Form 1120 for those corporations not required by federal law to file a Federal
Form 1120.

3.12.2 The term "Schedule L of Federal Form 1120" shall mean the
balance sheet required to be filed with the federal income tax return, whether
designated Schedule L or otherwise. For those corporations not required by
federal law to file a "Federal Form 1120" or a balance sheet, whether designated
Schedule L or otherwise, with their federal income tax return, the term
"Schedule L of Federal Form 1120" shall mean the pro forma Schedule L of Federal
Form 1120.

2.13 Federal Form I1065. - The term "Federal Form 1065" means the annual

federal income tax return or filing of a partnership made pursuant to Section
6031 of the United States Internal Revenue Code of 1986, as amended, or
renumbered, or in successor provisions of the laws of the United States in
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respect to the income of a partnership, and filed with the Internal Revenue
Service.

3.13.1 For purposes of the West Virginia business franchise tax and
these regulations, the term "Federal Form 1065" shall mean a pro forma Federal
Form 1065 for those partnerships not required by federal law to file a Federal
Form 1065.

3.13.2 The term "Schedule L of Federal Form 1065" shall mean the
balance sheet required to be filed with the federal partnership tax return or
filing, whether designated Schedule L or otherwise. For those partnerships not
required by federal law to file a Federal Form 1065 or a baTance sheet, whether
designated Schedule L or otherwise, with their federal partnership return, the
term "Schedule L of Federal Form 1065" shall mean the pro forma Schedule L of
Federal Form 1065.

3.14 Fiduciary. - The term "fiduciary” means, and includes, a guardian,
trustee, executor, administrator, receiver, conservator or any person acting in
any fiduciary capacity for any person.

3.15 Financial orgqanization. - The term "financjal organization" includes
any bank, banking association, trust company, industrial Toan company, small
loan company or licensee, building and 1loan association, savings and loan
association, finance company, investment company, investment broker or dealer,
and any other similar business organization, at least ninety (90) percent of the
assets of which consist of intangible personal property, and at Jeast ninety
(90) percent of the gross receipts of which consist of dividends, interest and
other charges derived from the use of money or credit.

3.16 Fiscal year. - The term "fiscal year" means an accounting period of
twelve (12) months ending on any day other than the last day of December, and on
the basis of which the taxpayer is required to report for federal income tax
purposes.

3.17 Includes and including. - The term terms "includes" and the- terms
"including" when used in a definition contained in this article shall not be
deemed to exclude other things otherwise within the meaning of the term being
defined. 1

3-18-Parent- and- subsidtary- corporations-— -- Fhe- corporation-which-owns-on
average-during-the- taxabie-year-more-than-fifty percent-£56%j)-of-the-stock-of
att-ctasses-of-another—corporation-is-defined-to-be-the-Uparent-corporationi-and
the-corporation-which-+s-so-owned-by-the-parent-corporatiton-ts-defined-to-be-a
Usubsidiary-corporationst

3.18 Parent and subsidiary corporation. - A "parent corporation" is a
corporation which owns, directly or indirectly, on average during the taxable
year more than fifty percent (50%) of the stock of all classes of another
corporation. A corporation which is so-owned by a parent corporation is defined
to be a "subsidiary corporation." The types of ownership interest which will
qualify corporations as parent and subsidiary corporations shall include direct
and indirect ownership interests among members of the same controlled group_ as
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defined in Section 267(f)(1) of the United States Revenue Code of 1986, as
amended.

3.19 Partnership and partner. - The term "partnership" includes a
syndicate, group, pool, Jjoint vemture, or other unincorporated organization
through or by means of which any business, financial operation or venture is
carried on, and which is not a trust or estate, a corporation or a sale
proprietorshipr or an unincorporated organization which, under Section 761 of
the Internal Revenue Code of 1986, as amended, is not treated as a partnership
for the taxable year for federal dincome tax purposes, The term "partner"
includes a member in such a syndicate, group, pool, Jjoint venture or
organizationt which is a partnership.

3.19.1 The term “partnership” and the term "partner" shall not
include any Jjoint venture or joint venturer that has elected under Section 761
of the United States Internal Revenue Code not to report as a partnership for
federal income tax purpeses.

3.19.2 The term "corporate partner" or the term "parent-partner”
means a corporation owning an interest in a partnership as a general or limited
partner.

3.20 Person. - The term "person" includes any corporation or partnership.

3.21 Pro forma return. - The term "pro forma return," when used in these
regulations, means the return which a corporate taxpayer would have filed with
the Internal Revenue Service had it not elected to file as part of a
consolidated group for federal income tax purposes.

3.21.1 Pro forma statements, forms, schedules or documents. - The
term "pro forma" when applied to statements, forms, schedules or documents means
that statement, form, schedule or document drawn up or drafted to conform to the
applicable rules, regulations, informational requirements and format for the
statement, form, schedule or document upon which the pro forma statement, form,
schedule or document is to be based as if the taxpayer were required to file
such statement, form, schedule or document for federal income tax purposes and
in accordance with federal income tax law.

%
3.22 Sales. - The term "sales" means all gross receipts of the taxpayer

" which are "business income," as defined in these regulations.
3.23 State. - The term "state" means a state of the United States, the

District of Columbia, the Commonwealth of Puerto Rico, or any territory or
possession of the United States- and any foreign country or political
subdivision thereof.

3.24 Stock. - The term ‘“stock™ includes shares in a corporation,
association or joint stock company. The term does not include nonvoting stock
which is limited and preferred as to dividends, or treasury stock. The term
"stock owned by a corporation” shall include stock owned directly by such
corporation and stock which is subject to an option to acquire stock.
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3.25 Taxable year. - The term "taxable year" means the calendar year, or
the fiscal year ending during such calendar year, upon the basis of which the
taxpayer's tax liability is computed under the Business Franchise Tax Act. The
term "taxable year" means, in the case of a return made for a fractional part of
a year (short taxable year) under the provisions of the Business Franchise Tax
Act, or under these regulations, the period for which such return is made.

3.25.1 The term "taxable year for federal income tax purposes” or
the term "filing year for federal income tax purposes” means the fiscal or
calendar year for which the taxpayer is required to report for federal income
tax purposes in accordance with federal income tax law for purposes of the
annual federal dincome tax return or for purposes of federal informational
returns,

3.26 Taxable in another state. - The term "taxable in another state" for
purposes of apportionment under Section 110-23-5 of these regulations means
those circumstances where a taxpayer:

3.26.1 Is subject to a net income tax, a franchise tax measured by
net income, a franchise tax for the privilege of doing business or a corporate
stock tax in such other state; or

3.26.2 Would be subject to a net income tax if such other state
imposed such a tax.

3.27 Taxpayer. - The term “taxpayer" means any person as defined in these
regulations subject to the tax imposed by W. Va. Code § 11-23-1 et seq.

3.28 This State. - The term "this State" means the State of West Virginia.

3.29 Treasury stock. - The term "treasury stock" means shares of a
corporation which have been issued and have been subsequently acquired by and
belong to such corporation, and have not been cancelled or restored to the
status of authorized but unissued shares. Treasury stock is deemed to be issued
shares, but not outstanding shares.

3.30 W. Va. Code. - The term "W. Va. Code" means the Code of West Virginia
of 1931, as amended. 1

3.31 Meaning of terms. = Any term used in these regulations shall have the
same meaning as when used in a comparable context in the laws of the United
States relating to federal income taxes, unless a different meaning is clearly
required by the context or by definition in these regulations. Any reference in
these regulations to the laws of the United States, or to the Internal Revenue
Code or to the federal income tax law shall mean the provisions of the laws of
the United States relating to the determination of income for federal income tax
purposes. as-in-effect-on-the-first-day-of-danuary;-1985- All amendments made
to the laws of the United States prior to January 1, 1989 shall be given effect
in determining taxes imposed by the Business Franchise Tax Act for the tax
period beginning January 1, 1988. No amendment to laws of the United States
made after December 31, 1988 shall be given effect,

§ 110-23-4. Tax Base Determined.
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4.1 The tax base of a taxpayer, for purposes of the business franchise
tax, is the taxpayer's "“capital," as defined in these regulations and as
adjusted in accordance with W. Va. Code § 11-23-3 and Section 3.4 of these
regulations.

4.2 If the taxpayer is also taxable in another state as defined in Section
110-23-3 of these regulations, then the tax base of the taxpayer shall be its
"capital," as defined 1in W. Va. Code § 11-23-3 and Section 3.4 of these
regulations, multiplied by the said taxpayer's apportionment fraction determined
under W. Va. Code § 11-23-5 and Section 110-23-5 of these regulations.

§ 110-23-5. Apportionment Of Tax Base.

5.1 A taxpayer subject to the business franchise tax which is also taxable
in another state shall apportion its tax base to the State of West Virginia by
multiplying its tax base by a fraction, the numerator of which is the sum of its
property factor, plus the payroll factor, plus two times the sales factor, all
of which shall be determined 1in accordance with this Section, and the
denominator of which is four. However, when the denominator of one or more of
the factors is zero, the denominator of the apportionment formula fraction shall
be decreased by the number of factors having a denominator of zero. In the case
of a sales factor which has a denominator of zero the apportionment fraction
denominator shall be decreased by two.

5.2 Property factor. - The property factor is a fraction, the numerator of
which is the average value of the taxpayer's real and tangible personal property
owned or rented and used by it in this State during the taxable year, and the
denominator of which is the average value of all real and tangible personal
property owned or rented by the taxpayer and used by it during the taxable year,
which is reported on Schedule L of “Federal Form 1120, or Schedule L of Federal
Form 1065 for partnerships, plus the average value of all real and tangible
personal property leased and used by the taxpayer during the taxable year.

5.3 Value of property. - Property owned by the taxpayer shall be valued at
its original cost, adjusted by subsequent capital additions or improvements
thereto and partial disposition thereof, by reason of sale, exchange,
abandonment, etc.: Provided, That where records of original cost are unavailabie
or cannot be obtained without unreasonable expense, property shall be valued at!
original cost as determined under Section 5.3.3 of these regulations. Property
rented by the taxpayer from others shall be valued at eight times the net annual
rental rate. Net annual rental rate is the annual rental paid, directly or
indirectly, by the taxpayer, or for its benefit, in money or other consideration
for the use of the property and includes:

5.3.1 Any amount payable for the use of real or tangible personal
property, or any part thereof, whether designated as a fixed sum of money or as
a percentage of sales, profits or otherwise;

5.3.2 Any amount payable as additienal rent or in lieu of rents,
such as finterest, taxes, insurance, repairs or any other items which are
required to be paid by the terms of the lease or other arrangement, not
including amounts paid as service charges, such as utilities, janitor services,
etc. If a payment includes rent and other charges unsegregated, the amount of
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rent shall be determined by consideration of the relative values of the rent and
the other items. The term "rent" does not include incidental day-to-day
expenses such as hotel or motel accommodations, daily rental of automobiles,
etc.

5.3.2.1 Example 1: A taxpayer, pursuant to the terms of a
lease, pays the lessor twelve thousand dollars ($12,000) a year rent plus taxes
in the amount of two thousand dollars ($2,000) and interest on a mortgage in the
amount of one thousand dollars ($1,000). The amount of rent is fifteen thousand
dollars ($15,000).

Example 2: A taxpayer stores part of its inventory fin
a public warehouse. The total charge for the year was one thousand dollars
($1,000), of which seven hundred dollars ($700) was expressly for the use of
storage space and three hundred dollars ($300) of which was expressly for
inventory, insurance, handling and shipping charges, and C.0.D. collections.
The annual rent is seven hundred dollars ($700).

Shipping and handling charges and C.0.D. charges would be for transactions
entirely unrelated to the lease of storage space, and would not constitute
consideration for use of the leased storage space. The cost of insurance on the
lessee's property is not a responsibility of the lessor of the building, and
does not relate to the leased storage space. Had the insurance fee been for
insurance on the warehouse building paid pursuant to the lease, rather than for
the lessee's inventory, it would have then related to the leased property and
would have been a payment of an obligation of the lessor pursuant to a lease.
It would then constitute consideration paid for use of the storage space, and
would qualify as rent under this Section.

5.3.3 Where records of the original cost of property are not
available, property shall be valued at original cost. The determination of
original cost shall be made by determining the fair market value of the property
on the date of acquisition.

5.4 Leasehold improvements. - Leasehold improvements - shall, for the
purposes of the property factor, be treated as property owned by the lessee
regardless of whether the lessee is entitled to remove the improvements or the
improvements revert to the Jlessor upon expiration of the lease. Leasehold!
improvements shall be included in the property factor at their original cost.

5.5 Average value of property. - The average value of property shall be
determined by averaging the values at the beginning and ending of the taxable
year: Provided, That the Tax Commissioner may require the averaging of monthly
values during the taxable year if substantial fluctuations in the values of the
property exist during the taxable year or where property is acquired after the
beginning of the taxable year, or 1is disposed of, or for which the rental
contract ceases, before the end of the taxable year.

5.6 Payroll factor. - The payroll factor is a fraction, the numerator of
which is the total compensation paid in the State of West Virginia during the
taxable year by the taxpayer, and the denominator of which 1is the total
compensation paid by the taxpayer during the taxable year as shown on the
taxpayer's federal income tax form as filed with the Internal Revenue Service,
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as reflected in the schedule of wages and salaries and that portion of cost of
goods sold which reflects compensation, or as shown on a pro forma return.

5.7 Compensation. = The term "compensation" means wages, salaries,
commissions and any other form of remuneration paid to employees for personal
services. Payments made to an independent contractor or to any other person not
properly classifiable as an employee shall be excluded. Only the amounts paid
directly to employees shall be included in the payroll factor. Amounts which
are considered paid directly to employees include the value of board, rent,
housing, lodging, and other benefits or services furnished to employees by the
taxpayer in return for personal services, provided such amounts constitute
income to the recipient for federal income tax purposes,

5.8 Employee. - The term "employee" means:
5.8.1 Any officer of a corporation; or
5.8.2 Any individual who, under the usual common Taw rules
applicable in determining the employer/employee relationship, has the status of

an employee.

5.9 Compensation paid in this State. - Compensation is paid in this State

if:

5.9.1 The employee's service is performed entirely within the this

State;

5.9.2 The employee's service is performed both within and outside
of the this State, but the service performed outside of the this State is
incidental to the individual's service within the this State. The word
"incidental" means any service which is temporary or transitory in nature, or
which is rendered in connection with an isolated transaction; or

5.9.3 Some of the service is performed in the State of West
Virginia and:

5.9.3.1 The employee's base of operations or, if there is no
base of operations, the place from which the seryice is directed or controlled®
is in the State of West Virginia, or

5.9.3.2 The base of operations or the place from which the
service is directed or controlled is not in any state in which some part of the
service is performed, but the employee's residence is in the State of West
Virginia. The term "base of operations" means the place of more or Tless
permanent nature from which the employee starts his work and to which he
customarily returns in order to receive instructions from the taxpayer or
communications from his customers or other persons or to replenish stock or
other materials, repair equipment, or perform any other functions necessary to
the exercise of his trade or profession at some other point or points. The term
"place from which the service is directed or controlled" refers to the place
from which the power to direct or control is exercised by the taxpayer.
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5.10 Sales factor. - The sales factor is a fraction, the numerator of which
js the gross receipts of the taxpayer derived from transactions and activity in
the reqular course of its trade or business in the State of West Virginia during
the taxable year, less returns and allowances. The denominator of the fraction
is the total gross receipts derived by the taxpayer from {ransactions and
activity in the regular course of its trade or business, and reflected in its
gross income reported and as appearing on the taxpayer's Y“Federal Form 1120% or
Federal Form 1065, and consisting of those certain pertinent porticns of the
gross income elements set forth.

5.10.1 For purposes of these regulations, the term 'gross
receipts," shall mean gross income, not gross profit, and no reduction for cost
of goods sold or other expenses or decreases in the amount of gross receipts
shall be permitted in the determination of the sales factor.

5.11 Allocation of sales of tangible personal property. - Sales of tangible
personal property are in the State of West Virginia if:

5.11.1 The property is delivered or shipped to a purchaser, other
than the United States government, within the State of West Virginia regardless
of the f.o.b. point or other conditions of the sale; or

5.11.2 The property is shipped from an office, store, warehouse,
factory or other place of storage in the State of West Virginia, and:

5.11.2.1 The purchaser is the United States government, or;

5.11.2.2 The taxpayer 1is not taxable in the state of the
purchaser.

5.12 Allocation of other sales. - Sales, other than sales of tangible
personal property, are in the State of West Virginia if:

5.12.1 The income producing activity is performed in the State of
West Virginia; or

h.12.2 The income producing activity 1is performed both in and
outside the State of West Virginia and a greater protten portion of the income
producing activity is performed in the State of West Virginia than in any other
state, based on costs of performance.

5.13 Other methods of allocation.

5.13.1 General. - If the statutory formula for apportionment of the
tax base, as outlined above, does not fairly represent the extent of the
taxpayer's business activities in the State of West Virginia, the taxpayer may
petition for, or the Tax Commissioner may require, in respect to all or any part
of the taxpayer's business activities, if reasonable:

5.13.1.1 Separate accounting;

5.13.1.2 The exclusion of one of the factors;
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5.13.1.3 The inclusion of one or more additional factors which
will fairly represent the taxpayer's business activity in the State of West
Virginia; or

5.13.1.4 The employment of any other method to effectuate an
equitable allocation or apportionment of the taxpayer's tax base.

5.13.2 A taxpayer desiring to use another method of allocatiecn ovr
apportionment to determine taxable "capital” must file its petition no later
than the due date of the annual return (determined without regard to any
extension of time for filing) in which such other method will be used.

5.13.3 Burden of proof. - In any administrative or judicial
proceeding, in which employment of one of the methods of allocation or
apportionment provided fer in Section 5.13.1 is sought, on the ground that the
statutory apportionment formula described in Section 5.1 of these regulations
does not fairly represent the extent of the taxpayer's business activities in
the State of West Virginia, the burden of proof shall:

5.13.3.1 If the Tax Commissioner seeks employment of one of such
methods, be on the Tax Commissioner, or

5.13.3.2 If the taxpayer seeks employment of one of such other
methods, be on the taxpayer.

§ 110-23-6. Imposition Of Tax.

6.1 General. - An annual business franchise tax is imposed under Section
11-23-6 of the West Virginia Code on the privilege of doing business in the
State of West Virginia and in respect of the benefits and protections conferred.
Such tax is collected from every domestic corporation, every corporation having
its commercial domicile in the State of West Virginia, every foreign or domestic
corporation leasing property located in the State of West Virginia or doing
business in the State of West Virginia, and from every partnership owning or
leasing property located in the State of West Virginia or doing business in the
State of West Virginia. ¥t The tax is effective beginning July 1, 1987 for
taxable years ending after that date. \

6.2 Amount of tax and rate: Effective-Bate July 1, 1987 to_December 31,
1988. - On and after the first day of July, 1987, the amount of tax imposed
under Section 11-23-6 and generally under Section 11-23-1 et seq. of the West
Virginia Code shall be the greater of fifty dollars ($50.00) or .55% of the
value of the tax base, as determined under Section 11-23-1 et seq. of the West
Virginia Code and these regulations: Provided, That when the taxpayer's first
taxable year under the said Section 11-23-1 et seq. of the West Virginia Code is
a short taxable year, the taxpayer's liability shall be prorated based upon the
ratio which is the number of months which the said short taxable year bears to
twelve (12).

6.2.1 Example: If a taxpayer has a fiscal year ending on
September 30, the 1987 short taxable year for that taxpayer will be three (3)
months long and will constitute the period of July 1, 1987, to September 30,
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1987. The taxpayer would be liable for a tax equal to the greater of $50 X 3/12ths, or
the annual tax liability times 3/12th.

6.3 Taxable years after December 31, 1988. - For taxable years beginning on or
after the first (1lst) day of January, 1989, the amount of tax_ due under the Business
Franchise Tax Act and these requlations shall be the greater of fifty dollars_($50) or
_75% of the value of the tax base as determined under the West Virginia Business
Franchise Tax Act and these regulations. When the taxpayer's taxable year for federal
income tax purpose is a short taxable year, the tax determined by application of the
tax rate to the taxpayer's tax base shall be prorated based upon the ratio which the
number of months in such short taxable year bears to twelve (12). However, when the
taxpayer's first taxable year under the West Virginia Business Franchise Tax Act and
these requlations is less than twelve (12) months, the taxpayer's liability shall be
prorated based upon the ratio which the number of months the taxpayer was doing
business in this State bears to twelve {(12). In no event shall the tax due be less
than fifty dollars ($50).

§ 110-23-7. Persons And Organizations Exempt From Tax. - The following organizations
and persons shall be exempt from the business franchise tax to the extent provided in
Section 11-23-7 of the West Virginia Code and in this Section of these regulations:

7.1 MNatural persons doing business in the State of West Virginia that are not
doing business in the form of a partnership (as defined in Section 110-23~3 of these
requiations). Such persons include persons doing business as sole proprietors, sole
practitioners and other self-employed persons.

7.2 Corporations and organizations which by reason of their purposes or
activities are exempt from federal income tax: Provided, That this exemption shall not
apply to that portion of their capital (as defined in Section 110-23-3 and of these
regulations) which is used, directly or indirectly in the generation of unrelated
business income. €as-defined-in-the-internat-Revenae-Eode}-of-any-such-corporation-or
organization-if-the-unretated-business-income-is-subject-to-federat-income-tax=-

7.2.1 For purposes of this regulation, "unrelated business income" means
the gross income derived by any tax exempt corporation or organization from any
unrelated trade or business (as defined in I.R.C. § 513) reqularly carried on by it
which constitutes gross income for purposes of I.R.C. § 512. '

7271 7.2.2 For purposes of this regulation, the determination of the
portion of capital which is used directly or indirectly in the generation of unrelated
business income shall be made by multiplying capitaly (as defined in Section 110-23-3
of these regulations) of the corporation or organization by a fraction, the numerator
of which is the total gross unrelated business income of the corporation or
organization, and the denominator of which is att the gross income of the corporation
or organizationt from all of its activity.

#oa-2 7,2.3 Capital used directly or indirectly in the generation of
unrelated business income shall be adjusted #n-acecordance-with as provided in Section
3.4 of these reqgulationsTt and The-tax-base- thereby-determined shall be subject-to
apportionment apportioned as provided in accordance-with Section 110-23-5 of these
regulations: when the corporation or organizationis also taxable in another state.

7.3 Insurance companies which pay the State of West Virginia a tax upon premiums.
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7.4 Production credit associations organized under the provisions of the
federal "Farm Credit Act of 1933": Provided, That this exemption shall not apply
to corporations or associations organized under the provisions of Section 19-4-1
of the West Virginia Code.

7.5 Any trust established pursuant to Section 186, Chapter 7, Title 29 of
the Code of the Laws of the United States (enacted as Section 302(c) of the
Labor Management Relations Act of 1947), as amended prior to the first day of
January, 1985,

7.6 Any credit union organized under the provisions of Chapter 31 or any
other Chapter of the West Virginia Code provided that this exemption shall not
apply to corporations or cooperative associations organized under the provisions
of Section 19-4-1 et seq. of the West Virginia Code.

7.7 Any corporation organized under the West Virginia Code which is a
political subdivision of the State of West Virginia, or is an instrumentality of
a political subdivision of the State of West Virginia, and was created pursuant
to the West Virginia Code,

7.8 Farm corporations and partnerships.

7.9 A racing association exempt from payment of the franchise tax 1in
accordance with Section 19-23-12 of the West Virginia Code.

§ 110-23-8. Accounting Periods And Metheds Of Accounting.

8.1 General rule. - For purposes of the business franchise tax, a
taxpayer's taxable year shall be the same as the taxpayer's taxable year or
reporting year for federal income tax purposes.

8.2 Change of taxable year. -~ If a taxpayer's taxable year or reporting
year is changed for federal income tax purposes, the taxpayer's taxable year for
purposes of the business franchise tax shall be Tikewise changed. The taxpayer
shall provide a copy of the authorization for such change from the Internal
Revenue Service with its business franchise tax return filed for the taxable
year under Section 11-23-1 et seq. of the West Virginia Code. \

8.3 Methods of accounting.

8.3.1 Same as federal. - A taxpayer's method of accounting under
the Business Franchise Tax Act shall be the same as the taxpayer's method of
accounting for federal income tax purposes. In the absence of any method of
accounting for federal income tax purposes, the accrual method of accounting
<hall be used unless the Tax Commissioner consents, in writing, to the use of
another methead.

8.3.2 Change of accounting methods. - If a taxpayer's method of
accounting is changed for federal income tax purposes, its method of accounting
for purposes of the business franchise tax shall likewise be changed. The

taxpayer shall provide a copy of the authorization for such change from the
Internal Revenue Service with its return filed for the taxable year under the
Business Franchise Tax Act.
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8§ 110-23-9. Annual Returns.

9.1 In general. - Every person subject to the Business Franchise Tax Act
shall make and file an annual return for the taxable year with the Tax
Commissioner on or before:

9.1.1 The fifteenth (15th) day of the third (3rd) month of the
next succeeding taxable year if the person is a corporation; or

9.1.2 The fifteenth (15th) day of the fourth (4th) month of the
next succeeding taxable year if the person is a partnership.

9.1.3 The annual return shall include such information as the Tax
Commissioner may require for determining the amount of business franchise taxes
due for the taxable year.

9.2 Consolidated returns. - Any corporation that files as a part of an
affiliated group for purposes of the West Virginia Corporation Net Income Tax
Act, shall file a consolidated return under the Business franchise Tax Act.

9.3 The Tax Commissioner may, at his discretion, require an affiliated
group of corparations to file a consolidated business franchise tax return in
order to accurately determine the amount of business franchise tax due for the
taxable year.

§ 110-23-10. Extension Of Time For Filing Returns. - The Tax Commissioner may
grant a reasonable extension of time for filing any returns or other documents
required under the Business Franchise Tax Act upon such terms as the Tax
Commissioner prescribes in these regulations. An extension of time for filing
UFederal Form 1120, Federal Form 990T or Federal Form 1065 shall automatically
extend the time for filing any return or other document required by the Business
Franchise Tax Act for the same period as the extension for filing such federal
form. An extension of time for filing a return shall not extend the time for
payment of the tax.

10.1 Documents and payment to be submitted for granting of an extension of
time for filing returns. - Taxpayers seeking an extension of time for filing a
return under this Section shall pay the total amount of tax estimated to be due*
at the time of filing the request for such extension, unless an extension of
time for paying tax has been requested and not denied, or has been granted, and
shall at the time of filing the request for such extension file a copy of the
taxpayer's request for an extension of time for filing YFederal Form 1120,%
Federal Form 9907 or Federal Form 1065. Failure to file the aforesaid decuments
in a proper and timely manner or, if an extension of time for paying tax has not
been requested or has been denied, failure to pay the total estimated tax due at
the time of the submission of a request for an extension of time for filing a
return under this Section shall result in the denial of an extension of time to
file the West Virginia Business Franchise Tax return.

§ 110-23-11. Time And Place For Paying Tax Shown On Returns.

11.1 In general. - The person required to make the annual return required
by the Business Franchise Tax Act, shall, without assessment or notice and
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demand from the Tax Commissioner, pay such tax at the time and place fixed for
filing the return (determined without regard to any extension of time for filing
the return).

11.2 Date fixed for payment of tax. - The date fixed for payment of the
business franchise tax shall be deemed to be a reference to the last day fixed
for such payment (determined without regard to any extension of time for paying
the tax).

§ 110-23-12. Extensions Of Time For Paying Tax.

12.1 Amount determined on return. =~ The Tax Commissioner may extend the
time for payment of the amount of the tax shown, or required to be shown, on any
return required by the Business Franchise Tax Act (or any periodic instaliment
payments), for a reasonable period not to exceed six (6) months from the date
fixed for payment thereof.

12.2 Amount determined as deficiency. - In accordance with Section 11-23-12
of the West Virginia Code and under these regulations, the Tax Commissioner may
extend the time for the payment of the amount determined as a deficiency of the
tax imposed by Sectifon 11-23-1 of the West Virginia Code for a period not to
exceed eighteen {18) months from the date fixed for payment of the deficiency.
In exceptional cases, a further period of time not to exceed twelve (12) months
may be granted. An extension of time under Section 11-23-12(b) of the West
Virginia Code and this Section of these regulations may be granted only where it
is shown to the satisfaction of the Tax Commissioner that payment of a
deficiency upon the date fixed for the payment thereof will result in undue
hardship to the taxpayer.

12.3 No extension for certain deficiencies. - No extension shall be granted
under Section 11-23-12 of the West Virginia Code or this Section of these
regulations for any deficiency of tax, interest, penalties or other charges if
such deficiency 1is due to negligence, intentional disregard of rules and
regulations, or to fraud with intent to evade tax.

12.4 Documents to be submitted for granting an extension of time for paying
the tax and procedure for applying for an extension of time for paying tax. -
Taxpayers seeking an extension of time for paying tax under these regulations®
shall file a written request with the Tax Commissioner for such an extension on
or bhefore the time fixed by statute for payment of the tax. Such request shall
set forth the relevant facts and the reason for the taxpayer's inability to make
payment of the tax due on its tax return.

12.4.1 The taxpayer shall file its tax return or, in the case of a
request for extension of time for paying tax made in conjunction with a request
for extension of time for filing a return under Section 110-23-1G of these
requlations, a copy of such request for extension of the time to file the
return, with the request for an extension of time for paying the tax.

12.5 An extension of time for paying the tax shall not constitute an
extension of time for filing any tax return.
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12.6 No extension of time shall be granted unless the Tax Commissioner
finds that exceptional circumstances exist and that to require payment within
the time prescribed by the statute would work an undue hardship on the taxpayer.

12.7 If the time for payment of tax is extended, interest at the rate
established under Section 11-10-17a of the West Virginia Code and accruing from
the original due date of the return, until the tax and all interest, penalties
and additions relating to such tax are paid shall be added to such tax.

12.8 Furnishing of security. - As a prerequisite tc granting an extension
of time for payment of any tax or deficiency, the Tax Commissioner may require
the taxpayer to furnish a bond or other security. Such bond or other security
shall be in an amount not exceeding the amount for which the extension of time
for payment is granted.

§ 110-23-13. Declaration And Payment Of Estimated Tax.

13.1 Requirement of declaration. - Every taxpayer subject to the business
franchise tax under Section 11-23-1 et seq. of the West Virginia Code shall file
a declaration of estimated tax for the taxable year if the taxpayer's Tiability
for tax under Section 11-23-1 et seq. of the West Virginia Code can reasonably
be expected to exceed twelve thousand dollars ($12,000.00) for the taxable year.
A taxpayer not required by Section 11-23-13 of the West Virginia Code or this
Section of these regulations to file a declaration and pay estimated tax may
elect to so file and pay.

13.2 Definition of estimated tax. - The term "estimated tax" means the
amount which a taxpayer estimates to be its 1liability under Section 11-23-1
et seq. of the West Virginia Code for the taxable year.

13.3 Contents of declaration. - The declaration shall contain such
information as the Tax Commissioner may prescribe by the instructions for the
declaration of estimated tax form or by the form itself.

13.4 Time for filing declaration. - A declaration of estimated tax shall be
filed on or before the fifteenth (15th) day of the fourth (4th) month of the
taxable year, for any taxable year beginning after the thirtieth (30th) day of%
June, 1987. '

13.4.1 Time for filing declaration for the period of July 1, 1987
to the end of the taxpayer's taxable year. - A declaration of estimated tax
shall be filed on or before the fifteenth (15th} day of the third (3rd) month of
any fiscal or calendar year tax quarter ending after July 1, 1987 for the tax
Jiability accrued on and after July 1, 1987, through the end of any taxable year
ending before June 30, 1988, if the taxpayer's liability for tax under Section
11-23-1 et seq. of the West Virginia Code, can reasonably be expected to exceed
six thousand dollars ($6,000.00) for the period of July 1, 1987 to the end of
the taxpayer's taxable year or through December 31, 1987, whichever comes first,
based on a monthly pro ration of the estimated annual tax 1iability.

13.4.2 Payment of estimated tax for the period of July 1, 1987, to
the end of the taxpayer's taxable year. - The estimated tax due for the period
of Juiy 1, 1987, to the end of the taxable year ending before June 30, 1988,

20




State Tax Department
Title 110
Series 23

shall be paid in equal installments, the number of which is determined by the
number of tax quarters, or partial tax quarters, remaining in the taxable year
which end on or after July 1, 1987, but prior to June 30, 1988. The first
installment payment shall be made at the time of filing the declaration.
Remaining installments, if any, shall be paid on or before the fifteenth (15th)
day of the third (3rd) month of each remaining tax quarter of the short taxable
year.

13.5 Amendment of declaration. - A taxpayer may amend his declaration at
any time during the taxable year in accordance with these regulations. 1If any
amendment of a declaration is filed by a taxpayer, the remaining installments,
if any, shall be ratably increased or decreased (as the case may be) to reflect
any increase or decrease in the estimated tax by reason of such amendment. If
any amendment is made after the fifteenth (15th) day of the ninth (9th) month of
the taxable year, any increase in the estimated tax by reason thereof shall be
paid at the time of making such amendment.

13.6 Payment of estimated tax. - The estimated tax shall be paid in four
equal instaliments. At the time the declaration of estimated payment is filed,
the taxpayer shall pay one-fourth {1/4th) of the estimated tax 1iability for the
taxable year. The second, third and fourth installments shall be paid on the
following fifteenth (15th) day of the sixth (6th), ninth (9th) and twelfth
(12th) months of the taxable year, respectively.

13.7 Application to a short taxable year. - The provisions of this Section
of these requlations shall apply to a taxable year of Tless than twelve (12)
months.

13.7.1 Time for filing declaration for a short taxable year. - A
declaration of estimated tax shall be filed on or before the fifteenth (15th)
day of the third (3rd) month of the first fiscal or calendar year tax quarter,
or the first partial fiscal or calendar year tax guarter, of the short taxable
year.

13.7.2 Payment of estimated tax for_a short taxable year. = The
estimated tax due for a short taxable year shall be paid in equal installments,
the number of which is determined by the number of tax quarters, or partial tax
quarters, remaining in the short taxable year. The first installment shall be-
made at the time of filing the declaration. Remaining installments, if any,
shall be paid on or before the fifteenth (15th) day of the third (3rd) month of
each remaining tax quarter of the short taxable year.

13.8 Installments paid in advance. - Any taxpayer may elect to pay any
installment of its estimated tax prior to the date prescribed for such payment.

13.9 Criminal and administrative sanctions. - The provisions of the West
Virginia Code regarding failure to properly file declarations of estimated tax
or estimated tax returns or other documents or to pay estimated tax or any
installment thereof in a proper and timely manner, including, but not limited
to, the applicable provisions of Chapter 11, Article 9 of the West Virginia
Code, Section 11-10-5L and Section 11-10-18a of the West Virginia Code, as well
as any other applicable provisions of Chapter 11, Article 10 of the West
Virginia Code, shall apply to the filing of declarations of estimated tax,
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estimated tax returns and payments of estimated tax under Section 110-23-13 of
these reguiations.

§ 110-23-14. Requirements Concerning Returns, Notices, Records And Statements.

14.1 General. - The Tax Commissioner may reqguire any person to make such
returns, render such statements, or keep such records, as the Tax Commissioner
may deem sufficient to show whether or not such person is tiable for tax under
the Business Franchise Tax Act.

14.2 As a part of a full and complete tax return, the taxpayer shall
provide:

14.2.1 A copy of pages one (1) through four (4) of its signed
federal corporation income tax return or its signed federal partnership income
tax return, as filed with the Internal Revenue Service for the taxable year; and

14.2.2 If a consolidated federal income tax return was filed for
the taxable vear:

14.2.2.1 Supporting schedules showing the consolidation of its
income statement and balance sheet, including schedules supporting any
eliminations and adjustments made to the income statement and balance sheet;

14.2.2.2 A copy of Federal Form 851 as filed with the Internal
Revenue Seryice and supporting schedules displaying subsidiary corporations in
which the taxpayer has stock ownership; and

14.2.2.3 A signed statement explaining the relationship and
differences, if any, between the income statement and the balance sheet reported
for federal consolidated filing purpeses and the income statement and the
balance sheet reported to the State of West Virginia under the tax imposed by
Section 11-23-1 et seq. of the West Virginia Code.

14.3 Notice of qualification as a receiver, trustee, assignee or other
fiduciary. - Every receiver, trustee in bankruptcy, assignee for benefit of
creditors, or other 1ike fiduciary shall give notice of his qualification as
such to the Tax Commissioner. t

14.4 In circumstances where a remittance (or remittances} of tax
accompanying, or relating to a combined tax return for both the business
franchise tax and the corporation net income tax is paid to the Tax Department,
whether in the form of separate checks for each tax or _in the form of a single
check or in any other form, the remittance or remittances of tax shall first be
applied against the taxpayer's corporation net income tax_liability, and only
after the corporation net income tax liability has been fully satisfied will the
remainder of the said remittance or remittances then be applied agianst the
business franchise tax l1iability.

§ 110-23-15. Signing Of Returns And Other Documents.

15.1 General. - Any return, statement or other document required to be made
or filed under the provisions of the Business Franchise Tax Act or these
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requlations shall be signed in accordance with the instructions prescribed by
the Tax Commissioner and in accordance with these requiations.

15.2 Signing of corporation returns. - The return of a corporation shall be
signed by the president, vice president, treasurer, assistant treasurer, chief
accounting officer or any other officer duly authorized to so act. In the case
of a return made for a corporation by a fiduciary, such fiduciary shall sign the
return. The fact that an individual's name is signed on the return shall be
prima facie evidence that such individual is authorized to sign the return on
behalf of the corporation.

15.3 Signature presumed authentic. - The fact that an individual's name is
signed to a return, statement or other document shall be prima facie evidence
for all purposes that the return, statement or other document was actually
signed by that individual.

15.4 Verification of returns. - Except as otherwise provided by the Tax
Commissioner, any return, declaration or other document required to be made
under Section 11-23-1 et seq. of the West Virginia Code shall contain or be
verified by a written declaration that it is made under the penalties of
perjury.

§ 110-23-16. Piace For Filing Returns Or Other Documents. - Tax returns,
statements or other documents, or copies thereof, required by Section 11-23-1
et seq. of the West Virginia Code or by these regulations shall be filed with
the Tax Commissioner by delivering such returns, statements or other documents,
or copies thereof, in person or by mail, to the Tax Commissioner's office in
Charleston, West Virginia: Provided, That the Tax Commissioner may, by
requlation, prescribe the place for filing tax returns, statements or other
documents or copies thereof.

§ 110-23-17. Credits Against Tax.

17.1 For-the-peried-prior-to-duty-1;~1988;-and-after-June-36;-1987; On and
after the first day of July, 1988, a credit shall be allowed against the tax
imposed by Section 11-23-1 et seq. of the West Virginia Code equal to the amount
of franchise tax liability due under the said Section 11-23-1 et seq. of the
West Virginia Code, (determined before application of credits) multiplied by a*
fraction, the numerator of which is the gross income of the business subject to
tax under Article thirteen-a of Chapter eleven of the West Virginia Code and the
denominator of which is the total amount of gross fncome receipts derived by-the
taxpayer-from-a1} from or attributable to all_of the taxpayer's activity in West
Virginia.

17.1.1 Expiration of credit. - The credit authorized in Section
11-23-17(a) of the West Virginia Code and Section 17.1 of these reguiations
shall expire and not be authorized or allowed for any taxable month beginning on
or after March 1, 1989. For taxable years beginning before March 1, 1989 and
ending after March 1, 1989, the annual credit heretofore allowed by Section
11-23-17(a) of the West Virginia Code and Section 17.1 of these regulations
shall be prorated by the number of months in the taxable year, and only that
portion of the credit attributable to months ending prior to March 1, 1989,
shall be allowable.
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17.2 0On and after the first day of July, 1988, a credit shall be allowed
against the business franchise tax imposed by Section 11-23-1 et seq. of the
West Virginia Code equal to the amount of franchise tax liability due under the
said Section 11-23-1 et seq. of the West Virginia Code, (determined before
application of credits) multiplied by a fraction, the numerator of which is the
gross income of the business subject to tax under Articies Article thirteen and
thirteen-a of Chapter eleven of the West Virginia Code and the denominator of
which is the total amount of gross 4ncome receipts derived by-the-taxpayer—from
a1t from or attributable to all of the taxpayer's activity in West Virginia.

17.3 Rules.

17.3.1 Gross fncome receipts derived by-the-taxpayer-from—at1 from
‘or attributable to all of the taxpayer's activity in West Virginia. - For
purposes of this Section, the term "gross +ncome receipts derived by- the
taxpayer-from— from or attributable to all of the taxpayer's activity in West
Virginia" shall be interpreted according to the following criteria:

1#7-3-1-1% Business-Activities-Entirety-Within-West-¥Yirqinia--—-1f
the-business~activities-of-a-taxpayer-take—pltace-entirety-within-the-State-of
West-¥Yirgintas-and-if-such-taxpayer-is-not-taxabte-in—-another-state;-the-entire
gross- fncome— of- such- taxpayer- shatl- constitute- gross— income— derived- by- the
taxpayer-from-activity-in-West-Virginia:

17.3.1.1 The amount received 1in_ money, credits, property or
other consideration from sales of property in this State (including a lease or
Jicense to use property in this State) or services rendered within this State,
without deduction on account of the cost of property sold or amounts paid for
any expenses. Gross receipts shall dinclude the fair market value of natural
recourse products upon which the tax imposed by Article thirteen-a of Chapter
eleven of the West Virginia Code was paid; and the amount of the receipts or
value of public services taxed under Section two and two~d or two-m, Article
thirteen of Chapter eleven of the West Virginia Code.

17+3:-1-1-2 Definition- of- the- ¥ferm- UFaxabie- in- Another
State!r---A-taxpayer-ts-taxabte-in-another-state-if+

17r3-1-1vart  In- any- state- other- than- the- State- oft
West- ¥irginta- the- taxpayer- is- subject- to— a- net- income- tax;- a— franchise- tax
meastured-by-net-income;-a-franchise-tax-for-the-privitege-of-doing-business;-or
g—corporation—stock-tax;-or

17-3-1-3+a+2  Any-state- other-than-the- State-of-West
Yirginta- has- jurisdictton- te- subject- the- taxpayer- to- a- net- income- tax;
regardiess- of-whethers~in-fact;-that-other-state-does-or-does-not-subject-the
taxpayer-to-such-tax-

173712 Business—-Activities--Partiatty--Within--and--Partiatty
Withodt~ West- Virgintar- Altocation- of- Non-Business— fncome-- ~~ £f- the- business
activittes-of-a-taxpayer-take-place-partiatiy-within-and-partistiy-without-the
State-of-West-¥irgintas-and-such-taxpayer-is-not-taxabte-in-another-state;-rents
and-royatties-from-reat-or-tangibte-personat-property;-gross-income-subject-to
capitat-gatns-treatment;- interest;-dividends-or-patent-or-copyright-royatties;
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to-the-extent-that-they-constitute-non-business-income-of-the-taxpayer;-shatt-be
attocated- as- provided- in- Subsections- 17-3-1-2-a- through- 17-3v3:27d-3- of - these
regutations- and- shati- constitute- gross- income- derived- by- the- taxpayer- from
activity-itn-West-¥Yirgintar

#3322 Rents-and-Royalties

17-3-3-2-av1 Rents-and- royatties- from- reat- property
Yocated- in— the- State- of- West- Yirginia- are- attocablte- to- the- State- of- West
Yirginia-and- constitute—gross- income- derived-by-the-taxpayer- from-activity-in
West-¥irginta-

37-3-1-2-8-2 Rents—- and-- royaltties—- from-- tangibte
persanat- property- are— attocabte- to- the- State~ of-West-Virginta-and-constitute
gross—income-derived-by-the-taxpayer-from-activity-tn-West-¥irgintas

17-3-3-P-a~P-a If;- and- to- the- extent;- that- the
property-is-utitized-in-the-State-of-West-¥Yirgintas-or

17-3-1-2rav2:b In-—- their--- enttrety;--- #f-—- the
taxpayeris-commerciat-demicite-+s-in-the-State-of-West-Yirginta-and-the-taxpayer
ts-not-organired-under-the-taws-of-or-taxabte-in-the-state-in-which-the-property
te-utttizeds

$7-371727a73  Fhe- extent- of- gtitization- of- tangibte
personal- property- in- a- state— is- determined- by- muitipiying- the- rents- and
royatties~ by- a- fraction;- the~- numerator- of- which- ¥s- the- number- of- days- of
phystical- focation— of- the~ property- in- the- State- during- the- rentai-or- royatty
period-in-the-taxabte-year-and-the-denominator-of-which-is-the-number-of-days-of
physicat- loeation- of- the- property- everywhere- during- ati- rentat- or- royatty
periods—in-the-taxabte-year-—- £f- the- phystcat-tocation-of-the-property-during
the- rantat- or- royatty- period- +s- unknown- or- unascertatnabte- by- the- taxpayers
tangibte- personat- property- ts- uttitized- tn- the- state- in-which- the-property-is
located~at-the-time-the-rental-or-royatty-payer-obtatned-possession-

1#-3-3-2-b Eapitat-Gains+

p

17-371-72-b73 Gross- income- subject- to- capital- gains
treatment-and-capitat-tosses-from-sates-of-reai-property-tocated-in-the-State-of
West-Yirginia-are-attocable-to-the-5State-of-West-Virginta-and-constitute-gross
income-derived-by-the-taxpayer-from-activity-in-West-¥irgintiar

17-3+1-2-b72 GBross- income- stbject- to- capitat- gains
trestment- and- capital- tosses- from- sates— of- tangibte- personai- property- are
allocable-to-the-State-of-West-Yirginta-and-constitute-gross-income-derived-by
the-taxpayer-from-activity—tn-West-¥irginta-if-

3?-373-2-b-2-a The- property- had- a- situs- in- the
State-of-West-Yirginia—at-the-time-of-the-sate;-or

17-3-3-2-b2-b The-taxpayeris-commerciat-domtcite
ts-in-the-State-of-West-Yirginia-and-the-taxpayer-is-not-taxabte-in-the-state-in
which-the-property-had~a-situs-




State Tax Department
Title 110
Series 23

17-3-1-2-b-3 Bross- income- subject- to- capital- gains
treatment- and- capttat- Fosses— from- sates- of - intangibte- personat- property- are
atiocable-to-the-State-of-West-¥Yirginta—and-constitute-gross-income-derived-by
the-taxpayer-from-activity-+n-West-¥irginia-if-the-taxpayeris-commerciat-domicie
fe-in-the-5tate—of-West-¥irgintas

$7-373-2-b-4 Gains-pursuant-to-Section-631¢a}-and-{b}
of-the—Internal-Revenue-Eode-of-19867~as-amended;-shati-be-considered-business
tncome-for-purpesas-of-this-reguitation-

3¥-371-2-e Interest- and-dividends- are- attocabie-to-the
State-of-West-Yirginia-and-constitute-gross-income-derived-by-the-taxpayer-from
activity-in-West-VYirginfa-if-the-taxpayerts-commerciat-domictie-is-in-the-State
of-West-¥irginta- :

1F-3r-1-2-d Patent-and-Eopyright-Royatttes-

1#-3-1-7-dx1 Patent-- and-- copyright-- royatties—- are
attocable-to-the-State-of-West-Yirginia-and-constitute-gross-income-derived-by
the-taxpayer-from-activity-tn-West-¥irginias

1#-3-3-2-d-37a If;- and- to- the- extent;- that- the
patent-or-copyright-is-utitized-by-the-payor-in-the-State-of-West-Yirgintay-or

37:373:2-d-1-b 1f;- and- to- the- extent;- that- the
patent-or-copyright-ts-utittzed-by-the-payor-in-a-state-in-which-the-taxpayer-is
not- taxable- and- the- taxpayeris- commerciat- domicite- 45— in- the- State- of- West
Virgintar

17-3-1-2-d-2  A-patent-ts-utilized-in-a-state-to-the
extent- that- ¥t- 15— employed- +n- productions;- fabrication;-manufacturing- or- other
processing-in-the-State-or-to-the-extent-that-a-patented-product-fs-produced-in
the- State----1f- the- basts- of- receipts- from- patent- royatties- does- not- permit
atlocation-to- states- of-3f-the-attocation-procedures-do-not-refiect- states-of
utitirations- the- patent- $s- deemed- to- be- utitized~ +n- the- state— in- whtch- the
taxpayerlis-commerciat-domtctie-is-tocatedr

177371-2-d53 A—copyright-+s-ut+%+zed-+n-u-state-to‘
the-extent-that-printing-or-other-pubi+cation-originates-in-the-stater--if-the
basis-of-recetpts-from-copyright-royatties-does-not-permit-atiocatton-to-states
or- 3f- the- accounting- proceddres— do- not- reflect— states- af- utitization;- the
copyright-+s—-nut+itred-in-the~state-in-which-the-taxpayerls-commerciat-domicite
fs-tocateds

17-3+1:3 Bustness-—Activities--Parttalty--Within--and--Partiatty
W+thout— the— State- of- West- Yirgintar— Apportionment- of- Bustness— Incomer—- -- At
gross—- incomes--after—-deducting-- those-- +tems-- specificatiy--attocated--tinder
Subsection-17:3-1-2-of-these-requiations;- shati-be-apportioned-to-the-State-of
West-VYirginta-by-muttipiying-such-gross-income-by-a-fraction;-the-numerator-of
which- is-the-property— factor-pltus-the-payroti- factor-ptus-two-times—the-sates
factor;-as-defined-in-Sectton-110-23-5-of-these-regutations;-and-the-denominator
of-which-+s-four--Provided;-Fhat-the-denominator-shatl-he-decreased-by-one-for
each- factor-having- a-denominator-of-zero-and-by-two- $f-the-denominator-of-the
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sates- factor- 15~ reror—- Such- apportioned- income- shati- constitute- gross— tncome
derived-by-the-taxpayer-from-activity-itn-West-Yirginta-

}7-4-Parent- corporations— —-- A- parent- corporation- taxpayer- which- files— =«
separate-return-under- the-Business-Franchise-Fax-Act-shatl-be-attowed-a-credit
against-such-taxpayeris-1iabitity-for-the-tax-under-the-satd-Business-fFranchise
Fax~Act-for-the-amount-of-net-taxes—that-woutd-have-been-paid-without-regard-to
the-adjustment- required- by- Sectton-11-23-3¢b)(2)(B)-of- the-West-Virgtnfa-Eode
for-the-taxable-year-by-a-subsidiary-corporation-or-partnership=-Provided+-That
the~-amount-of-credit-atiowed-shati-not-exceed-the-amotnt-of-tax-that-woutd-have
been-patd;-without-regard-to-such-adjustment;-under-the-Business-Franchise-Tax
Act- by- the- subsidiary~ er- partnership;— muttiplied- by- the- percentage- of- the
parentls-ownership-of-the-subsidiary-corporation-or-partnership---in-the-case-of
corporationsy—this-percentage-shati-be-equal-to-the-percentage-of-stock-of~at?
classes-owned-by-the-parent-—- in-no-case~shati-any-credit-attowabte-by-Sectien
}1-23~3F-of-tha-West-Yirginta-Eoder-which-is-not-used-on-an-annuat-returns-be
carried-forward-er-back;-but-instead-such-credit-shati-be-forfeited:

17.4 Parent corporations. - A parent corporation taxpayer which files a
separate return under the Business Franchise Tax Act shall be allowed a credit
against such taxpayer's ljability for the tax under the said Business Franchise
Tax Act for the amount of net taxes that would have been paid without regard to
the adjustment required by Section 11-23-3(b)(2)(E) of the West Virginia Code
(formerly Section 11-23-3(b)(2)(D) of the West Virginia Code) or the credit
allowed by Section 11-23-17{a) of the West Virginia Code for the taxable year by
a subsidiary corporation or partnership: Provided, that the amount of credit
allowed shall not exceed the amount of tax that would have been paid, without
regard to such adjustment or credit, under the Business Franchise Tax Act by the
subsidiary or partnership, multiplied by the percentage of the parent’s
ownership of the subsidiary corporation or partnership. In the case of
corporatians, this percentage shall be equal to the percentage of stock of all
classes owned by the parent. In no case shall any credit allowable by Section
11-23-17 of the West Virginia Code, which is not used on an _annual _return, be
carried forward or back but instead such credit shall be forfeited.

17.5 Bank shares tax credit. - A credit is allowed against the business
franchise tax liability for property taxes paid to a county, district or town in
West Virginia on shares of stock in a banking institution, national banking*
association, or industrial loan company imposed under Section 11-3-14 of the
West Virginia Code. Property taxes imposed under Section 11-3-14(a) of the West
Virginia Code and paid to a county, district or town in West Virginia on the
capital of a building and 1loan association or federal savings and Toan
associations alsc qualify for the credit.

17.5.1 The amount of the credit is the tesser Jesser of the net
amount of ad valorem property taxes payable for the time period for which the
business franchise tax return is filed, or the business franchise tax Tiability
remaining after application of the-subsidiary-credit- set- forth-under- Sectton
17-4-of-these-reguiations-and-the-severance-tax-credit-set-forth-tnder-Section
17:-1- of~ these- regutattons;- or- for- periods- subzequent- to- Juty-1;- 19885 the
subsidiary credit set forth under Section 17.4 of these regulations and the
combined- severance-tax-and business and occupation tax credit set forth under
Section 17.2 of these regulations.
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17.5.1.1 The "net amount" of property taxes is the property tax
1iability minus any discount earned. The net amount of property taxes shall not
include any interest or penalties imposed.

17.5.2 To determine the dollar amount of property taxes available
for credit consideration, a dollar amount attributable to each month must be
estabiished. The sum of the dollar amounts attributable to the months after
June 30, 1987, which occur within the filing period, is the amount of ad valorem
property taxes available for the credit.

17.5.2.1 Example: A taxpayer, filing a West Virginia business
franchise tax return for the taxable year ending December 31, 1987, will have
available for credit consideration only fifty percent (50%) of the 1987 property
taxes, This amount represents the doltar amount of the property taxes
attributable to the months of July through December, 1987.

17.5.3 A fiscal year taxpayer will use only the dollar amounts
attributable to the months within the filing period that begin on or after
July 1, 1987.

17.5.3.1 Example: A taxpayer whose fiscal year ends
September 30, 1987, will have available for credit consideration the dollar
amounts attributable to the menths of July, August and September, 1987.

17.6 Order in which credits are taken. - The credits set forth in Section
110-23-17 shall be taken in the following order:

17.6.1 First, the credit set forth in Section 17.4 of these
reguiations, if any.

17.6.2 Second, the credit set forth in Section 17.1 or 17.2 of
the;e regulations, if any.

17.6.3 Third, the c¢redit set forth in Section 17.5 of these
reqgulations, if any.

§ 110-23-17a. Tax Credit For Business Investment And Jobs Expansion; Industrial
Expansion And Revitalization; Eligible Research_And Development Projects; Coal*
Loading Facilities And Consumers Sales And Service Tax And Use Tax Paid.

17a.1 There shall be allowed as credit against the tax imposed by the
Business Franchise Tax Act for the taxable year the amount determined under
Sections 11-13C-1 et seq., 11-130-1 et seq. and 11-13E-1 et seq. of the West
Virginia Code relating respectively to:

17a.1.1 The tax credit for business investment and jobs expansion;

17a.1.2 The tax credit for industrial expansion and revitalization
and eligible research and development projects; and

17a.1.3 The tax credit for coal loading facilities.

17a.2 Reserved for future use.
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1723 The- provistons— of- Section- 17a- of- these- requtations- shati- take
effect-on-the-first-day-of-duty;-198%-

1724 17a.3 Credit for Consumers Sales and Seryice Tax and Use Tax Paid.
- The tax imposed by Section 11-23-1 of the West Virginia Code shall be subject
to the credits altowed for tax exempt purchases or uses which are set forth at
Section 11-15-9b and Section 11-15A-3b of the West Virginia Code, in accordance
with the said Section 11-15-9b or Section 11-15A-3b.

17a.4 Order in Which Credits are Taken. - The credits set forth in
Section 110~23-17a shall be taken after the credits set forth in Section
110-23-17 and shall be taken in the following order:

17a.4.1 First, the credit set forth in Section 17a.1 of these
requlations, if any.

17a.4.2 Second, the credit set forth in Section 17a.3 of these
requlations, if any.

§ 110-23-18. Tax Under Section 11-23-1 Et Seq. Of The West Virginia Code Is In
Addition To A1l Other Taxes. - The returns, requirements and taxes set forth and
imposed under Section 11-23-1 et seq. of the West Virginia Code, the Business
Franchise Tax Act, shall be in addition to all other reports, requirements,
taxes and duties set forth and imposed by the State of West Virginia.

§ 110-23-19. Records.

19.1 Every taxpayer liable for reporting or paying taxes under the Business
Franchise Tax Act shall keep such records, receipts, invoices and other
pertinent papers and documents in such form as the Tax Commissioner may reguire
by instruction.

19.2 Every taxpayer shall keep such records for not less than three (3)
years after the annual return is filed under Section 11-23-1 et seq. of the West
Virginia Code, unless the Tax Commissioner in writing authorizes their earlier
destruction. An extension of time for making an assessment or filing a claim
for refund shall automatically extend the time period for keeping the records
for all years subject to assessment or refund covered in the agreement fort
extension of time for making an assessment.

§ 110-23-20. Criminal Penalties. - Each and every provision of the West
Virginia Tax Crimes and Penalties Act set forth in Section 11-9-1 et seq. of the
West Virginia Code shall apply to the business franchise tax imposed under
Section 11-23-1 et seq. of the West Virginia Code with like effect as if the
said act were applicable only to the tax imposed by the said Section 11-23-1 et
seq. of the West Virginia Code and were set forth in extenso in the said Section
11-23-1 et seq. of the West Virginia Code.

§ 110-23-21. General Procedure And Administration. - Each and every provision
of the West Virginia Tax Procedure and Administration Act set forth in Section
11-10-1 et seq. of the West Virginia Code, shall apply to the business franchise
tax imposed by Section 11-23-1 et seq. of the West Virginia Code with Tike
effect as if the said act were applicable only to the tax imposed by the said
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Section 11-23-1 et seq. of the West Virginia Code and were set forth in extenso
in the said Section 11-23-1 et seq. of the West Virginia Code.

§ 110-23-22. Severability. - If any provision of Section 11-23-1 et seg. of
the West Virginia Code or the application thereof shall for any reason be
adjudged by any court of competent jurisdiction to be invalid, such judgment
shall not affect, impair or invalidate the remainder of the said Section 11-23-1
et seq. of the West Virginia Code, but shall be confined in its operation to the
provision thereof directly involved in the controversy in which such judgments
shall haye been rendered, and the applicability of such provision to other
persons or circumstances shall not be affected thereby.

§-110-23-23- Short-Taxable-Year-Provisions-

73-1 Reserved-for-future-gser

73-2 If-the-taxpayerts-taxablte- year-under-Sectton-131-73-1-et-seq--of-the
Weet-Virginia-Eode-is-not-the-catendar-year;-then—such-taxpayer!s-first-taxabie
year-under-the-satd-Section-11-23-1-et-seq--of-the-West-¥irginfa-€ode-shatt-be-2
short-taxabta-year-and-shali-cover~the-period-beginning-the-first-day-of-dutys
1987-and-ending-with-the-tast-day-of-the-taxpayerts-then-current-fiscat-year-for
federat-income-tax—-purposess

§-110-723-24- Reserved-for-future-use-
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