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STATEMENT OF CIRCUMSTANCES

Other than making technical corrections, the regnlations will impose
the Soft Drinks Tax on certain nonalccholic beverages which were found to .
not be subject to any tax.




FISCAL NOTE FOR PROPOSED RULES

Rule Title: - SOET DRINKS TAX

Type of Rule: _ X~ Legislative. .. Interpretive ___ Procedural

pitel; Charleston, WV 25305

Agency: State Tax Divisgio

Address: _3Jtate Cap

FISCAL YEAR
Current! Next | Thereafter

1. Effect of
FProposed Rule
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Other i -0~ L -0- -1 -0~ ! ~0- 1 -0-
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2. Explanation of abkove estimates:

There should be no 1ncrease or decrease in Department eXpenses as a

result of this rule. - L S

3. Objectives of these rules:

The rule explains and clarifies the Soft Drinks Tax. The amendments
subkject to the Scoft Drinks Tax .certain nonalcoholic beverages which have not
been subject to such taxation, further clarifies the use of caps, 1lids,
crowns, etc., describes successor llablllty as applied under W. Va. Code
§ 11-10-1 et seg., and c¢léars up rinor incdéhsistencies. -

4., Explanation of Cverall Fconomic Impact of Proposed Rule.
A. Ecohomic Impact on State Government.

There may be an increase in revenues resulting from imposition of the
tax upon certain nenalecoholic beverages. .

B. ~EBconomic Impact on Pelitical Subdivisions; Specific Industriesy -
Specific groups of citizens. ' o

No impact. iz S O S S




cC. Economic Impact on Citizens/Public at Large.

There may be a negligible economic impact. .

Date: July 1, 1891

Signature of Agency Head or Authorized Representative

-

rederick Williams, Jr.
etary, Tax and Revenue
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WEST VIRGINIA LEGISLATIVE REGULATIONS
DEPARTMENT OF TAX AND REVENUE

TITLE 110
SERIES 19
1991
SOFT DRINKS '
§ 110-19-1. General.
1.1 Type of regulation. - These regulations are proposed legislative

regulations as defined in W. Va. Cede § 28A-3-1 et seq. -

1.2 Scope. - These proposed legislative regulations explain and clarify
the West Virginia Soft Drinks Tax, as stated in W. Va. Code § 11-19-1 et seq.

1.3 Authority. - These proposed legislative regulations are issued under
the authority of W. Va. Code § Z29A-3-15 and W. Va. Code § 11-10-5.

1.4 Fiiling date. -
1.5 Effective date. -

1.6 (Citation. - These proposed legfislative regqulations may be cited as 110
C.S.R. 19, § (1991).

§ 110-19-2. - Definitions. - As wused 1in these reguiations and unless the
context clearly reguires a different meaning, the following terms shall have the
meaning ascribed herein, and shall apply in the singular or in the plurai.

2.1 "“Bottled soft drinks" shall dnclude apny and all nonalcoholic
beverages, whether carbonated or not, such as soda water, ginger ale, Coca Cola,
lime cola, Pepsi Cota, Dr. Pepper, root beer, carbonated water, orangeade,
lemonade, fruit juice when any plain or carbonated water, flavoring or syrup is
added, or any and all preparations commonly referred to as "soft drinks" of
whatever kind, which are closed and sealed in glass, paper, or any other type of
container, envelope, package aor bottle, whether manufactured with or without the
use of -any syrup. The term "botitled soft drinks"._shall not include fluid milk
to which no flavoring has been added, or natural undiluted fruit juice or
vegetable juice. B o L - ot '

2.1.1 The term "bottled soft drinks" also does not include piain
water that s not carbonated artificially, but which is naturally carbonated
before it 1{s removed from the ground.  See also Section 3.3.4 of ihese

requlations.
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2.1.2 The term_ 'nonalcohoiic beverages" means and includes all
beverages which are not among the alcoholic beverages defined in the West
Virginia Code and regulations thereto, and which contain less Lthan one hatf
percent (.5%) a]cohoT by vo1ume A1cdﬁBT1c beverages 1include "alcoholic
Tiquor,” "beer," "spirits" and "wine" as defined in W. Va. Code § 60-1-5:
”fort1f1ed wine" as defined in W. Va. Code § 60-8-2; "nonintoxicating beer” as
defined in W. Va. Code 8§ 60-1=5 and 11-16-2; and any other beverage which
contains at least one half percent (—B/) alcohel by volume. Nonalicoholic
beverages, which are subject to the soit drink tax, are exempt from taxation or
reguiation by the Ajcoholic Beverage Commission, and are exclusively subject fo
the jurisdiction of the Department_pf Tax_and Revenue Examples of nonalcoholic
beverages inciude ‘pear beer,” malt coolers, and wine coolers when such

beverages contain Tess than one half. percent (.5%) alcohol by volume.

2.2 "Natural undiluted fruit juice" .shall mean the liquid resulting from
the pressing of fruit with or without sweetener bewng added, or the 1liguid
resulting from the reconstitution of natural fruit Juice concentrate by the
restoration of water to dehydrated natural fru1t juice with or—without sweetener
being added. = .. —— o = e

2.3 "Natural undiluted vegetable juice" shall mean the liquid resulting
from the pressing of vegetables with or without sweetener being added or the
Tiquid resulting from the reconstitution eof natural vegetable JUICG concentrate
by the restoration of water to dehydrated natural vegetable juice with or
without sweetener being added. .

2.4 "Syweetener™ shall mean _sugar only, artiffcial or natural, which
singularly flavors the taste of a natural undiluted fruit Jjuice or natural
undiluted vegetable juice. __ .. . ... .. _ ._ ' ) IR '

2.5 "Soft drink syrups and powders'" shall include the compound mixture or
the basic 1ngred1ents whether dry or Tliquid, practically and commercially
usabie in making, mixing or compounding soft drinks by the mixing thereof with
carbonated or plain water, ice, fruit, milk or any other product suitable to
make a soft drink, among such syrups being such products as Coca Cola syrup,
Chero Cola syrup, Pepsi Cola syrup, Dr. Pepper syrup, root beer syrup, Nu-Grape
syrup, lemon syrup, vanilla syrup, chocolate syrup, cherry smash syrup, rock
candy syrup, simple syrup, chocolate drink powder, malt drink powder, "or any
other prepared syrups or powders sold or used for the purpose of mixing soft
drinks commercially at soda fountains, restaurants or similar pTaces as well as
those powder bases prepared for the purpose of domestically mixing soft drinks

such as Kool Aid, Oh Boy drink, Tip Top, Miracle Aid and a11 other similar . |

products. B . el

2.5.1 Exampie. - Although not specifically 1isted in the
definition of ﬂsoft_dr1nk syrups and _powders." Tang would be classified as a
soft drink powder. Tang is a powder base prepared for the purpose of

domestically mixing aisoft drink simiiar to ool Aid. 1he fact that a soft
drink product such as Tang may often be consumed at breakfast woyld not exempt
it from the tax, any more than soff drinks such as Pepsi Cola would be exempt
when they ave consumed at_breakfast. The taxability of soft drink products is
not affected by how or when they may be used Nor does the fact that Tang has
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vitamin C added to it cause it fo be exempt, any more than soft drinks such as

Coca Cola would be exempt if they were fortified with vitamins.

2.6 "Simple syrup" shall mean the wmaking, mixing, compounding or
manufacturing, by dissolving sugar and water or any other mixtures that will
create simple syrup to which may be _or may not be added concenirates or
extracts. . e o -

2.7 "Person" shall mean and include an individual, firm, partnership,
association or corporation. *

2.8 "Wholesale dealer" includes only those persons who sell any bottled
soft drink or soft drink syrup to retail dealers for the purpose of resale.

2.9 VRetail dealer" includes every person other than a wholesale dealer
mixing, making, compounding or manufacturing any drink from a soft drink syrup
or powder base, or a person selifng such syrup or powder._

2.10 "Distributor" shalil mean _any person who manufactures, ©bottles,
produces or purchases for sale to retail dealers any bottled soft drink or soft
drink syrup. -

2.11 "Commissioner" means the State Tax Commissioner, and where the meaning
. of the context requires, all deputies and employees duly authorized by him.

2.17 "Domestic use" shall mean for use exclusively in the home.

2.13 "Commercial use" shall mean for use by restaurants, drive-ins,
theaters, canteens, schools, hospitals or any other vendor offering finished
drinks to the consumer. ,

2.14 "Tax stamps or indicia" shall mean any soft drink stamp authorized by
the Commissioner_to serve as such stamp, and shall be of the design and color
prescribed by the Commissiorer. . -

2.15 "Tax crowns" shall mean any caps, 1ids, labels, cartons, ends or
crowns authorized by the Commissioner and shall be of the design prescribed by
the Commissioner. '

2.15.1 Any caps, 1ids, labels, cartons, ends or. crowns which do not
comply with the Comm1ss1oner S des1qn spec1f1cat1ons shall not be considered tax

crowns. See Section § 6.7.5.1.

2.16 "Stamped soft drinks" means that the West Virginia tax stamp or tax
crown has been affixed to the soft drink 1id or neck of the container.

2.17 "Unstamped soft drinks" means that the West Virginia tax stamp or tax
crown has not been affixed to the soft drink container. _ _

2.18 "Tax" or "taxes" means and includes additions to tax, penalties and
interest, unless the 1ntent10n to gijve the same or more 11m1ted mean1nq is
disclosed by the context.
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2-18 2.19 "Taxpayer" means and includes any person required to file a
report or_return for the soft drinks tax, and any person liable for payment of
the soft drinks tax. . . _ _ . .

§ 110-19-3. Excise Tax On Bottled Soft Drinks, Syrups And Dry Mixtures;
Disposition Thereof. -

3.1 An excise tax is levied and imposed by W. Va. Code § 11-19-2 upon the
sale, use, handling or distribution of all bottled soft drinks, soft drink
syrups and powders, whether manufactured within or without this State, a&s
follows? e o B ' T

3.1.1 Cn each bottled soft drink, a tax of one cent {$.01) on each
sixteen and nire-tenths {(16.9) fluid ounces, or fraction thereof, or on each
one-half (.5) liter, or fraction thereof caontained therein.

3.1.2 On each gallon of soft drink syrup,_a tax of eighty cents
(¢$.80), and in Tike ratio on each part gallon thereof, or -on each four (4)
liters of soft drink syrup a tax of eighty-four cents (s, 84) and in Tike ratio
on each part four (4) liters thereof.

3.1.3 . 0On each ounce hy weight of dry mixture {powder) or fraction
thereof used for making soft drinks, a tax of one cent (3$.01) or on each 28.35
. grams, or fraction thereof, a tax af one cent (%.01).

3.2 Any person manufaciuring or producing within this State any bottled
soft drink or soft drink syrup or powder for sale within this State and any
distributar, wholesale dealer or retail dealer or any other person who is the
original consignee of any bottled soft drink or soft drink syrup or powder
manufactured or produced outside this 3tate, or who brings such drinks or syrups
or powders into this State, shall be 1iable for the excise tax imposed. The
excise tax imposed shall not be collected more than once in respect to any
bottled soft drink or soft drink syrup manufactured, sold, used or distributed
in this State.

3.2.1 . Base products - Base products such as hot chocolate
flavored drink mix, flavored milk shake bases, concentrated products to which
milk or other T1qu1d (incltuding water) is added to make a_syrup used to complete
a soft drink, and all 1ike items or products will be taxed as SYTUps.

3.2.2 Powders. - Powders includes compressed powders, crystals,
granuies or tablets from which soft drinks can be made.

- 3.2.3 . Powders converted to syrup. - Whenever a powder is converted
to a syrup, the tax per ounce on such powder will be computed in direct ratiec to
the guantity of ready-to-use syrup produced. An example is that ¢f cocoa powder

genera1ly, one (1) pound of cocoa powder is used in the manufacture of a
ga11on of chocolate syrup. Because the tax on a gallon of syrup is eighty cents
($.80) and sixteen (16) ounces of powder is required to produce one (1) gallon
of syrup, the tax Tevied in this instance would be at thp rate of five cents
($.05) per ounce on the powder.
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3.2.4 Powders converted to soft drinks. — When a powder is used to
make a soft drink without being converted into a syrup, the rate of tax will be
one cent ($.01) per ounce, or Fraction thereof, of the powder weight.

3.3 Exemptions. ~ The following are exempt from the soft drinks tax:
3.3.1 Fluid milk to which ne flavering has been added.

3.3.2 . Natural undiluted fruit juice or vegetable juice.
3.3.2.1 "This exemption only applies to such juices which are
one hundred percent (100%) pure, and which contain no artific+at- or- maturs?
sweetenersy flavorings, ©or preservatives, carbonation or any other additives
other than artifical or natural sweeteners,

Examples: = T T T

3.3.2.1.a  Even 1if orange Jjuice is -labeled as "100%
pure," it would not be exempt if §n fact it is not 100% pure. Orange juice
which is 108% pure, except for the addition of more water to it than would occur
if the juice were freshly squeezed, would be diluted with water, and so. would
not be "natural undiluted fruit juice" and _thus would not be exempt.

3.3.2.1.b  __ Even if tomato Jjuice_is otherwise pure, it
would not be 100% pure if salt or_any other flavoring or substance cther than
sweeteners has been added subsequent to the harvesiing of the tomatoes used to
produce the juice. .. . _ . ... . i oz : :

3.3.2.1.c . _ Fruit juice "sparklers" which sparkle as a
resylt of artificial carbonation are not exempt even if otherwise pure.

3.3.2.l,d:__\m A mixture of two or more juices, such as
orange and pineapple Jjuices, would be exempt only if the resulting product
consists solely of 100% pure juices and contains no_additives of any kind other

than sweeteners. . _ o — e e o
3.3.3 Plain water which is uncarbonated.
3.3.4 Water which 1is naturally carbonated before it 1is removed

from the ground. See also Secticn 2.1.1.0f These regulations.. . . _ __ _

3.3.4.1 In order for water to be considered npaturally
carbonated, all of the carbon dioxide which is in the water when it is marketed
must have been (1) removed from the same ground as the water and (2) present in
the water before the water was removed from the ground. Even if the carbon
dioxide was removed from the same ground as_the water and was present to some
degree in_the water before the water is removed from the ground. the water would
not be naturally carbonated if any additional amounts of carbon dioxide are

added to the water to reach a desired level of carbonation.

§ 110-19-4, Reserved For Future Use.
§ 110-19-5. . Affixing Of Tax Stamps Or Tax Crowns.
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5.1 The payment of the taxes herein provided shall be evidenced by the
affixing of soft drink .tax stamps or tax crowns to the original containers or
bottles in which any soft drink or syrup is placed, received, stored or handled.
Such stamps or crowns, of the appropriate denomination, shall be affixed to each
container of syrup and to each bottled soft drink by the person, who unrder the
provisions of W. Va. Code § 11-19-1 et _seq. and this regulation, is first
required to pay the tax thereon, within twenty-four (24) hours after such person
has such bottled soft drink or syrup in his possession for the first time. The
provisions of this Section 5.1 shall not apply to syrup used by bottlers in the
manufacture of bottled soft drinks, or to bottled sofi drinks or syrups whith
are transported through this State and which are not sold, delivered, used or
stored herein, or to any bottled drink or syrup which is manufactured in this
State and sold to a purchaser cutside this State.

5.2 Alternate method to pay soft drink tax on breakfast drinks, ades,
punches, powder bases, and non-carbonated fruit drinks. - A1l soft drinks are
required to have the appropriate fax stamp or indicia or tax crown affixed to
the container except items on which the wholesaler, distributer or retail dealer
is permitted to fiie a report and pay the tax orn the fifteenth (15th) day of the
manth following the month of receipt or manufacturing of certain bottled drinks,
ades, punches, powder bases, powdered drink mixes, and non-carbonated fruit
drinks as referenced in Section 14 of these regulations.

5.3 Except as otherwise provided .in W. Va. Code §& 11-19-4 and in this
Section 5 of this reguiation, it shali be unlawful for any person to sell, use,
handie or distribute any bottled soft drink or soft drink syrup to which the
required tax stamps or tax crowns are not affixed, and any person who shall
violate this provision shall be guilty of a misdemeancr and, upon convictien
thereof, shall be punished by a fine of not less than one hundred dollars ($100)
nor more than five hundred dollars ($500), or by imprisonment for not more than
six (6) months, or by both such fine and imprisonment,

§ 110-19-5a. Cancellation And Removal Of Stamps.

5a.1 Any person subjeci to the tax imposed by W. Va. Code § 11-19~1 et seq.
and this regulaticn who affixes a soft drink stamp to a container shall be
required to immediately cancel the stamp by writing or marking initials thereon
and the date upon which the stamp was affixed. . When any container to which a
stamp has been affixed is emptied, the person emptying the same or on whose
behalf the same has been emptied shall be required to immediately remove or
deface the tax stamp thereon.

§ 110-19-5b.  Disposition Of Unused Crowns; Penalty For Violation.

5b.1 Unused tax crowns upon which the tax imposed by W. Va. Code § 11-19-1
et seq. and this regulation has not been paid and which the original purchaser
has not used and does not intend to use, and which are fit for use, shall be
disposed of in the following manner only:

5b.1.1 By returning same to the manufaciurer thereof and rsceiving
from such manufacturer a certificate which shall indicate the name of thes person
returning the crowns, the date of return, the name of the crown manufacturer,
and the number and denominations of crowns returned; or '
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5b.1.2. By transferring such crowns to any person and receiving in
exchange therefor a certificate {issued by the Commissioner authorizing the
transferee to acquire such crowns; or

5p.1.3 By requesting a refund cof tax actually paid in the case of
the destruction of unused_ tax-paid crowns cor, for bonded accounts handling
tax-not-paid crowns, by requesting permission to make an adjustment reducing
inventory. In either case, the destruction must be_ witnessed by a
representative of the State Tax Department and any request for refund or
inventory adjustment must be accompanied by an affidavit stating the date, the
quantity, and denomination of crowns invelved, and the method of thewr
destruction.

5b.2 Upon receipt of either such certificate, the Commissioner shall credit
the account of the original purchaser. in the amount dndicated . by the
certificate. o L L DR )

5.3 In the event of the dispositioen of such crowns —in a manner not
authorized by W. Va. Code § 11-19~1 et seq. and this regulation, the criginal
purchaser thereof or his estate, and/or .any person (whether acting 7n an
official capacity or otherwise) who shail make such unauthorized disposition
shall be Tliable for the amaunt aof  tax which the crowns. represent; and, in
addition, shall be guilty of a misdemeanor and, upon conviction thereof, shail
be punished by a fine of five thousand dollars ($5,000) and imprisonment in the
county Jjail for not Tess than sixty (60)._ days nor more than one (1) year, in the
discretion of the court. . . ... . _ o .

§ 110-19-6. Purchase Of Tax Stamps Or Tax Crowns; Discounts And Commissions;
Bonds; Refunds And Statute Of Limitations.

6.1 Manufacturers or djstributors of crowns may be reguired. to furnish
bond to ensure faithful compliance with such regulations. Any person desiring
to purchase such crowns shall obtain from the Commissioner an authorization to
do so, which shall specify the number of crowns to be purchased, and upon
shipment thereof the manufacturer shall transmit to the Commissioner a copy of
the invoice of such shipment. The Commissioner will not authorize the purchase
of crowns by any person who is _in default in the payment of any tax required by
W. Va. Code § 11-19-1 et seq. and this regulation, or who has not obtained a.
West Virginia business registration certificate. .

6.2 The Commissioner shall sell the tax stamps required by W. Va. Code
§ 11-19-1 et seq. and this regulaticn, or may authorize any sheriff, or any bank
or trust company in this State, to sell such stamps as his deputy, and may alliow
as a commission a fee of one ha1’ of one percent (.5%) of the face value of all
stamps sold by such deputy. In the sale of such stamps the Commissioner shall
allow the following discounts:

6.2.1 On a 5ale of "less than twenty-five dollars ($25), no discount;
on a sale of ‘twenty=five dollars ($25) or over and less than fifty dollars
(350), a discount of five percent (5%): and on a sale of fifty doilars ($50) or
more, a discount of ten percent {10%).
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6.3 In the case of stamps, the tax imposed by W. Va. Code & 11-19-1 et
seq. and this regulation shall be paid in advance at the time the stamps are
purchased. In the case_.of tax _crowns, the tax shall be paid in advance at the

time the Commissioner authorizes the purchase. of such tax crowns, unless the
purchaser applies for and obtains credit as provided in Section 6.4.

6.4 Bonds. - Whenever any person applies for an authorization to purchase
tax crowns, he may apply for an extension of credit on the tax due with respect
to such crowns, and if he files a bond in the form prescribed by the
Commissioner, with satisfactory corporate surety, in an amount not iess than
twenty-five percent (25%) more than the tax due with respect to the tax crowns
to be purchased, the Commissioner shall issue the necessary authorization. Any
person who obtains such _credit shall, on or before the fifteenth (15th) day of
each month, file with the Commissioner on forms prescribed by him a return,
stating the number of tax crowns used by such person during the preceding month,
and he shall at the same time pay to the Commissicner the tax due on the crowns
so used. | _ _ . , o

6.4.1 - Duration of bond. - The West Virginia soft drinks tax crown
purchase bond is to continue in full force and effect so Tong as the principal
remains subject to Tiability for said tax, and an annudl renewal certificate is
required on the anniversary date of the bond. o

6.4.2 Cancellation of bond. - If the bonded person or the bonding
company elects to cancel .the bonds, at least sixty (60) days notice of intent
shall be given to the Commissioner in writing. Should the Commissioner elect to
discontinue any further eéxtension of credit and desire a cancellation of the
contract, he may proceed with the dissolution upon written notice -to both
parties, terminating the bond sixty (60) days from date of cancellation notice.
The Commissioner will notify hoth parties of the dissolutien by certified mail.

6.5 Discount. - The._ Comm15510ner shall allow to each purchaser of tax
crowns, whether for cash or credit, a discount of twelve and one half percent
(12.5%) of the tax value of such crowns. The value of such crowns for purposes
of determining_such discount shall be the actual gross costs of manufacturing
the crowns and shall not be based on gross receipts from sales. Such discount,
and the discount allowed.on the sale of tax stamps, shall be in lieu of the'

allowance_ of any claim for refund by reason of the breakage or destruction of
contafners stamped or crowned as provided.in W. Va. Code § 11-19-1 et seq. and
this regulation, the spoilage ‘of the soft drinks or syrups, or the loss or

destruction of tax stamps or tax crowns.

6.5.1 . Bottlers taking a credit of the twelve and cne-half percent
(12.5%) discount._on their monthly soft drink tax return must include the tax for
the 1nd1c1a Tost during manufactur1ng since this 1055 Ts compensated for by the

6.6 Refunds. - Unusedm_§qf}__Dr1gg Stamps may be returned to the Tax
Department for a refund, less the appropriate discount allowed at the time of
purchase: Provided, That a refund application is filed for the amount returned
and the correct amount is deducted from the closing inventory or the monthly

Soft Drink Tax Return.
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6.6.1 When the tax stamps or crowns or soft drinks, soft drink
powders, soft drink syrups or soft drink invoice products from the
representative 1ist referenced in Section 14 of the these regulations, upon
which tax has been paid are destroyed by fire, lightning or flood; and when soft
drinks, syrups or powders upon which tax has been paid to the State of West
Virginia are exported from this $tate or are required to be destroyed pursuant
to federal or State order, the taxpayer may file a claim for refund for an
amount equal to the amount of tax actualiy paid for such stamps, crowns or
invoice products. The Commissioner shall cause a refund to be made only when a
ciaim for refund is filed within one hundred and eighty (180) days from the dafe
the tax stamps or crowns were destroyed or the soft drink preduct upon which tax
was paid were destroyed or exported from this State.. Any claim for refund not
timely filed shall not be construed to be or to_constitute a moral obligation of
this State. for payment. Such claim for refund shall also be subject to the
provisions of W. Va. Code § 11-10=14 et seq. At the election of the taxpayer,
the amount of any refund may be established as a credit. The amount refunded or
credited shall not be subject to "the interest provisfons of W. Va. Code
§ 11-10-17(d). . C e . T

6.6.2 No refund will be given on soft drinks or tax indicia for
breakage or destruction of stamped or crowned containers, 'spoilation of soft
drinks or syrups, or the loss or desiruction of tax stamps or crowns while in
the process of manufacturing.

6.7 Tax paid crowns. - Any person using tax paid crowns as evidence of the
payment of the soft drinks tax must comply with all requirements established by
the Commissicner.

6.7.1 No soft drink tax crowns of any _style may be sold to any
soft drink manufacturer by any crown manufacturer without authorization from the
Commissioner. Authorization will be _made by the issuyance of an_official Soft

Drinks Tax Crown. Certificate. . The certificate will entitle the soft drink

manufacturer to receivé ¥From “the crown manufacturer the gquantity of crowns
SDEC'if'iEd. - - ST, T T L= T T T, :

6.7.2 ~  The crown manufacturer shall be responsible for the safe
keeping of all crowns manufacturad for sale until such time as they are
delivered to the purchaser in accardance with the certificate issued by the
Commissioner specifying the exact amount of crowns authorized. Crowns shall not
be soid or delivered in excess of the exact number specified by the certificate.

6.7.3 To secure delivery of crowns, soft drinks manufacturers are

required to pay the tax in full, or have executed a bond in an amount not less.

than one hundred twenty-five percent (125%) of the tax invelved, represented by
the number of. crowns desired or secure a certificate authorizing the crown
manufacturer +to make delivery of the number of crowns specified by the
certificate. ~Nothing contained herein shall prevent soft drink manufacturers
from purchasing crowns on both cash basis (prepaid) and bond account at the same
time. The crown company or soft drinks manufacturer will be 1iable for the tax
value of the crowns delivered in excess of the number of crowns indicated by the

certificate. : :
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6.7.4 Certificate release  numbers will be issued by the
Commissioner on soft drink tax requisition forms for soft drink manufacturers
who hold a West Virginia Business Registration Certificate, (W. Va. Code
§ 11-12-1 et seq.) indicating the number of crowns, the crown manufacturer and
the denomination of crowns desired. 1If no bond has been executed and filed with
the Commissioner, the soft drink tax requisitien form must include remfitance
for the full tax less discount,

6.7.5 A1T crown manufacturers autharized by the Commissioner to
manufacture official West Virginia crowns will bDe reguired to conform to such
special regulations or instructions as may be issued.. Crown manufacturers witl
be required to file monthly reports on forms prescr1bed and furnished by the
Commissioner. All_records pertaining thereto are subject to examination by the
Commissioner. . el . .

6.7.5.1. Tax paid _ crowns shall meat the following
specifications. _The out11ne of the State of Nest V1rq1n1a shall appear around
the face of the crown at any ‘place where, by reason of other d1sp1ay matter on
the crown, this outline would noct be obscure or, it shall -appear apart from
other d1§p1§y matter in such a mahner that it could be easily distinguished at a
glance as evidence of tax payment. The overall d mensions of the out11ne map of
West Virginia shall be not Jess than one-quarter (1/4) of an inch nor more than
five-sixteenths (5/16) of an inch from the Uppermost to the lowermost outside of

the outline boundary or from one side to the other at ihe qreatest w1dhh of the

out11ne map. The line of the out?1ne boundary map _ shé11 be not less than one

6.7.5.2 ~Every design for soft drink tax paid crowns shall be
approved in writing by the Tax Commissioper before .any s such crowns sha11 be
manufactured sold or d1str1buted

6.7.6 ATl soft‘drink manufacturers desiring to use crowns will be
required to conform to tha regulations of the Commissioner with regard tc such
crowns. All records of the soft drinks manufacturer pertaining to the purchase -
and use of crowns are subject to examination by the Commissioner.

6.7.7 A1l soft drink manufacturers not g¢perating on a bond or
credit account are required to file a monthly report. These reports are due in
the office of the Commissioner on or before the fifteenth (15th) day of the
month showing the transactions of the previous menth. The reportis must reflect
invoice payment method schedules 1if applicable, the beginning inventory, the
various purchases, the sales made, the stamps purchased and applied againsi
sales, and closing fnventories.. . . o N

6.7.8 A1l soft drink manufacturers who operate on both cash basis
and bond account are required to file a monthly report. These reports are due
in the Commissioner's offige en or before the fifteenth (15th) day of the month

showing the transactions of the previous month.

6.7.9 The Commissioner will not authorize the purchase of crowns
by any person who is in default in the f1?1ng of monthty reports and the tax due
on the tax indicia.

10._.
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6.7.10 Canning or packing plants. - In the event a manufacturer of
soft drink items, subject to the West Virginia soft drinks tax, elects to
arrange for a canner to bottle, can or pack his products, the menufacturer shail
apply to the Commissioner for crown certificates and pay the applicable tax or
furnish a surety bond as provided in W. Va. Code..§ 11-19-1 et seq. The
manufacturer shall file monthly reports on forms prescribed by the Commissioner
on or before the fifteenth (15th) day of the menth showing the transactions of
the previous month.

6.7.11 ~TSoft drink manufacturing companies located .cutside of Wesi
Virginia who have sales in West Virginia may secure crown certificates and pay
the tax. The soft drink manufacturer located outside of West Virginia will be
allowed credit on their monthly soft drink tax return for out-of-state sales of
soft drink product with West Virginia tax indicia affixed. '

6.7.12 The soft drinks manufacturer shall obtain permission from

the Commissioner to return soft drinks tax crowns to the crown manufacturer.

The crown manufacturer is prohibited from accepting such returas without written
authorization from the Commissioner.. L

6§.7.13°  The crown manufacturer may not reject any official or tax
paid crowns from his inventory without written notice to the Commissicner.

65.7.14 The exchanging, borrowing or purchasing of crowns between
soft drink manufacturers is strictly prohibited.

§.7.15. Any crown for which credit is being claimed shall be stored
until the exact coun:i is verified by the Commissioner, after which credit may be
taken in the crown inventory. The Commissioner will not authorize the purchase
of crowns by any. person who is in default in the payment of tax or who has not
filed his monthly report as required. . Any perscn who obtains credit shall file
a report and remit the tax. Such report and tax is due in the Commissioner's
office on or before the fifteenth (15th) day of the month showing transactions
for the preceding month. o

§ 110-19-6a. Due Date Of Reports; Additional Reports; Extensions Of Time.

6a.l Every person subject to the tax imposed by W. Va. Code § 11-19-1 et
seq. and this regulation shall on or before the fifteenth (15th) day of each
month make and file with the Cémmissioner a report of such person's cperations
for the preceding month to verify liabitity for that tax. This report shall be
in a form preéscribed by the Commissioner.

6a.2 The Commissioner may by fifteen (15) days' written notice require the
filing of such additional reports as he deems necessary to verify a person's
Tiability under W. Va. Code § 11-19-1 et seq.

6a.3 Upon written application setting forth good cause, the Commissioner
may extend the time for filing such reports or additional reports on such terms
and conditions as he may require.

6a.4 A monthly report shall be filed. by the follewing®

11 . .
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6a.4.1 Dairies and soft drink manufacturers. - Filed by all
manufacturers and canners or bottlers of soft drinks.

6a.4.2 Wholesalers and/or distributors of syrups, powders, and soft
drinks. - Filed by all persons who are not actually canning or bottling seoft
drinks. T T T ol '

6a.4.3 Retailers of syrups, powders, and soft drinks. - Filed by

all dealers other than wholesale dealers 9invoived in the mixing, making,
compounding, or manufaciuring of any drink from a soft drink syrup eor powder
base, or a person selling any soft drink product upon which the tax has not been

§ 110-19-6b. Additional Penalty For Late Filing Or Payment.

6b.1 In addition to the additions te tax, penalties and interest authorized
in W. Va, Code § 11-10-1 et seq., if any taxpayer fails to file a return or pay
the proper amount of tax within the time specified herein,- the Commissioner
shall refuse to authorize the purchase of tax stamps or crowns by the delinguent
taxpayer: Provided, That if the failure to pay was due to reasonable cause, the
Commissiconer may waive this penalty. -

6b.2 The taxpayer may reguest a hearing within sixty (60) days after
seryice of notice of the refusal of the Commissfoner to authorize the purchase
of the tax stamps or crowns. Upon receipt of a written request for a hearing
filed within the time prescribed, the provisions for hearing and appeal in
W. Va. Code 88 11-10-9 and 10 shall be applicabie.

§ 110-19-6c. Reserved For Future Use. R
§ 110-19-6d. Interstate Sales.

6d.1 SaTes of products subject to .the West Virginia soft drinks tax which
are shipped to out-cf-state dealers are not taxable.

6d.1.1 Interstate sales.of a dealer using non—-tax crowns. - If the
manufacturer elects to use non-tax crowns for out-of-state sales, he will bhe
required. to furnish a detaziled accounting of his crown stock. Even though

non-tax crowns are used for interstate sales, the manufacturer shall maintain a
complete sales record. The record must show the purchaser, his address, the
date of sale and the number of cases sold. Such sales records shall be apen for
inspection by agents of the Commissioner at all times during regular office
hours. ) o . S0 o .

6d.1.2 Interstate sales of a dealer using tax crowns. - The soft
drinks intended for interstate sales may be capped with official West Virginia
crowns and credit taken when computing the tax payable to the Commissioner. The
manufacturer or dealer proceeding on this basis shall indicate the date of sale,
the consignee and the number of cases _sold on forms as may be prescribed and
furnished by the Commissioner. This Section applies to both seoft drink
manufacturers and dajries. : -

12
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6d.1.3 Merchandising. - No manufacturer or his representatives may
distribute bottled soft drinks for promotional purposes unless the West Virginia
soft drinks tax has been paid.

6d.1.4 Records and audits. - Every dealer of bottled soft drinks or
soft drinks syrups and powders or other items subject to the soft drinks. tax
manufactured or imperted, soid, used, consumed or distributed in this State
shall maintain & complete. record of all transactions. The records shall be kept
for at least three (3) vears.  Records are subject to audit by the Commissioner
at any time during regular business hours. A1l soft drink products are subjelt
to inspection at any time during regular business hours. The records shall
include: R : - e

6d.1.4.1 A monthly inventory of such stock taken at the close of
business on the last business day of the month. Such inventory shall reflect
the stamped and unstamped stock. Reports and all records must be prepared on
the calendar month rather_ than _by periods due to the accounting process
involved. - - -

6d.1.4.2 Teotal purchases of such goods during the menth from all
sources supported by copies of invoices from each sourcé of supply.

6d.1.4.3 Total sales of items in West Virginia subject to the
tax, tax paid or_exempted by regulations, supported by sales siips, invoices or
other records or methods as may be required by the Commissioner to each
customer.

6d.1.4.4 Total sales to out-of-state dealers. Separate records
are to be maintained for each state into which shipments are made. A stamp or
crown account shall be kept which reflects:

6d.1.4.4.1 Crowns or stamps on hand at close of business
on the Tast day of preceding month. If tax paid crowns and non-tax paid crowns
are in stock on that date, then a definite accounting of each.

6d.1.4.4.2 Crowns or stamps bought and received during
the month,

6d.1.4.4.3 Crowns or stamps used during the month,.

6d.1.4.4.4 Crowns or stamps on hand at close of business

on last business day of the month..

§§ 110-19-7 and 110-19-8. Reserved For Future Use.

§ 110-19-8a. Seizure And Sale O0Of Soft Drink Syrups By Commissioner;
Forfeiture; Collection Of Tax.

8a.l Whenever the Commissioner shall discover any soft drink syrups or
powders, subject to tax as provided by W. Va. Code § 11-19-1 et seq. and this
regulation and upon which the tax has not been paid as herein required, the
Commissioner is hereby authorized and empowered . forthwith to seize and take
possession of such soft drink syrups, which shall thereupon be deemed to be

13
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forfeited to the State, and the Commissioner shail within a reasonable time
thereafter sell such forfeited soft drink syrups and from the proceeds of such
sale shall collect the tax and interest due therecn, together with a penalty of
fifty percent (50%) of the tax due and the cost incurred in such procsedings,
and pay the balance, if any, to the person in whose possession such soft drink
syrups ware found. - '

8a.2 Such seizure and sale shall not be deemed to relieve any perscn from
fine or imprisonment provided for vioTation of any provision of W. Va. Code
§ 11-19-1 et seg. and this regulation. Such sale shall be made in the county
where most convenient and eccnomical. HNotice of such sale shall be published as
a Class I legal advertisement in compliance with the provisions of W. Va. Code
§ 59-3-1 et seq., and the publication area for such publication shall ke the
county wherein. such seizure was made and the county wherein the sale is to take
place.. Motice shall be published at least five (5) days prior to the sale.

8a.3 The Commissiaoner, within ten (I0) days after seizure, shall give the
owner of the soft drink syrups written notice of the seizure and forfeiture.
The owner may, within twenty (20) days after receipt of the notice, reguest a
hearing before the Commissioner or his examiner. The hearing shall be held as
provided in W. Va. Code_ 8§ 11-10-9 and the owner may appeaT the decision of the
Commissioner as provided in W. Va. Cede & 11-10-10.

§ 110-19-9. Reserved For Future Use.

§ 110-19-16. Altering, Counterfeiting Or Reusing Tax Stamps Or Tax Crowns;
Penalty. -

10.1 Any person who falsely oy fraudulently makes, forges, alters, or
counterfeits any tax stamp or tax crown prescribed by the Commissioner under the
provisions of W. Va. Code § 11-19-1 et seq. and this regulation, or who
knowingly or wilifully utters, passes or tenders as_ true any such false,
altered, forged or counterfeited stamp or crown or who uses more than once any
stamp or crown for the purpose cof _evading such tax shall be guilty of a feleny
and, upon conviction thereof, shall be punished by imprisanment 1in the
penitentiary for not Tess than one (1) year nor more than five (5) years.

§ 110-19-11.... . Pepalties; Crimes;_Tax Crimes and Penalties Act Applicable.

11.1 Any person who violatés any of the provisions of W. Va. Code § 11-19-1
et seq. and this regulation under the authority of W. Va. Code § 11-10-1 et seq.
for the viaTlation of which no other penalty is provided by Taw, shall be guilty
of a misdemeanor and, upon cenviction thereof, shall be punished by a fine of
EE§D Bess ~than twenty-five dollars ($25) nor more than one hundred doilars

-100). Ly—ii . 8rs Awe2j 0Or more tnan. one !

11.2 Each and every provision of the West VYirginia Tax Crimes and Penalties
Act set forth in W. Va., Code § 11-9-1 et seq. shall apply to the tax imposed by
W. Va. Code § 11-19-1 et seq. with Tike effect as if said Act were applicable
only to the tax imposed by W. Va. Code § 11~18-1 et seq. and were set forth in

extenso_in W. Va. Code § 11-19-1 et seq. See W. Va. Code § 11-9-2.

§ 110-19-12. Separability.

14
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12.1 The provisions of the several Sections of W. Va. Code § 11-19-1 et
seq. and this regulation shall be deemed to be separable insofar as they or
their meaning is not inseparably connected, and if any provisions of W. Va. Code
§ 11-15-1 et seq. or this regulation shall be held unconstitutional, such
holding shall not affect any of the other provisions therecf.

§ 110-19-13. General Procedure And Administration.

13.1 Each and every provision of the "West Virginia Tax Procedure and
Administration Act" set forth in W. Va. Code § 11-10-1 et seq. shall apply to
the tax imposed by W. Va. Code § 11-19-1_et seq. and this regulation with Jike
effect as if said act were applicable only to the tax _imposed by W. Va. Code
§ 11-19-1 et seq. and this regulation and were set forth in extenso in W. Va.
Code § 11-19-1 et seq. and this regulation.

§ 110-19-14. Representative List Of Taxable Soft Drink Products.

14.1 A detailed 1listing of soft drink products, - including their
classification and stamp or alternate tax payment method, s available upon
request:

State Tax Cepartment
Accounting Division
Soft Drink Tax Unit
Revenue Center

1001 Lee Street, East
Charleston, WY 25301

§ 110-19-15. Liability of Successor. - If any person sells out his or its
business or steck of goods., or ceases doing business, any tax, additions to tax,
penalties and interest shall become due and payable immediately and such person
shall, within thirty days after selling out his or its bus1ness or stock of
goods_or ceasing to_ do business, make a final return or returns and pay any tax
or taxes which may be due. . The unpaid amount of any such tax shail be a Tien
upon the property of such person. The successor in business of any person who

sells out a business or stock of qoods. or ceases. doing business, shall he

liable for the payment of tax, additions to tax, pepalties and interest unpaid
after expiration of the thirty (30) day period allowed for payment by ihe

redecessor. B i e

15.1 A successor s _any persen who directly or indirectly purchases,
acquires, or succeeds to the business or the stock of goods of any person
guitting, seliing, or otherwise disposing of a business or stock of goods. The
purchase or acquisition of a business may give rise to successor liability
whether the consideration 1is money, property, assumption of 1liabilities or
cancellation of indebtedness, )

15.2 The Tiability of & successor arises from any sale, transfer,
assignment or other acguisition of a business or stock of goods. A person wha
purchases or acquires a portfon of a business or stock of goods may bescome
liable as a successor where he purchases or acguires substantially ali of the
business aggeus_grnggpgg_gi_goods of such business. If tiwo or more persons

purchase or acguire a business or stock of goods, their ¥iability as successor
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is_in proportion_to the value of the business assets or stock of goods acquired

e e | e -

by each person.

st — = e TR~ TIN5

15.3 The business assets in include ali assets of a business. Business asseis.

include real property or any interest therein: tanq1b1e personal property,

including fixtures, equipment, mach1nery,_furn3ture and veh1c1es and 1ntanq1b1e

s
property, 1nc1ud1nq ~Taccounts receivaple, ccntracts. “business name, business

goodwill, customer lists, de11very routes, patents trademarks or_ conyrwqhts
Any asset owned by a corporat1on is a bus1ness asset r

..... EXY AL P S B . s

15.4 The stocnﬂjyungoods include the inventory or merchandise that the
taxpayer is in the business . of se111nq, “but does .not  include fthures
equipment, machinery or veh1c1es used in. connection “with such bus1ness or any

other assets of the bus1ness R
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15.4 1f afy taxpayer operates more than one business, gach at ssparate

locations. and each location s reqguired _ to have a separate business
registration certificate, each business locatfon is a separate business and has
a_ separate stock of goods and separa»e buswness ‘assets for purposes of

determining successor liability. The cessat:on 0T bus1ness at any one Jocation,

or the sale of ithe busipess assets or . stock of qoods of any one lacation, may
result in successor 11ab111ty A Successor of the buswness or stock of qoods of

any business 1ocation is subJect Lo 11ab111ty as a successor w:ﬁh respect to the
tax attributable to that 10cat1on even i f he or 1t does not purchase the
business or stock of_goods s of. a17 the Eocat1ons

Do L Iioll. . - -z

15.5 A change in the form of a bus1ness will qeﬂera?iy give rise to

otential successor 113bility. /
changes such as .the 1ncorporat1on of a soie pfﬁﬁ?ﬁeborsh1p or partnershﬁp, the

Rl S

A chanqe “in the form of a buswness would include

voluntary or 1nvo1untary d1ssolub1on of a corporat1on, the merger or

conso11dat1on of two or more corporat1ons 'or the formation of a partnersh1p_i

-

16.6 Successor 1iability does not arise in connection with sales or
transfers pursuant to: ass1qnments “For the benefit of cred1tors, deeds of trust,

security interests,; Tconditional saies,‘statutory 11ens or Judqment liens; or
sales or transfers Dy_ TperSonAl representatives, SXecutors, Vadm1n1sbrators

receivers, trustees, or any public pfricer ~Uuniess the previous owner receives -

purchase money from the transfer or sale. No business. operated ynder Title 11

of the United States Bankruptcy Tode, which 15 purchased or acquared by another
person, shall give rise to successor | 11ab111ty

e s smimar—

15.6.1 . If ‘a business or stock of goods is voluntarily sold or

transferred to a creditor, and the cred1tor operates the business, the creditor

is a successor. . If the cred1bor does not operate the bus%ness or_operatas_the

business in 11qu1dation w1th the sa?e purpose to vecover its debt, the cred1bor'

T ks e EE o

is not a successor. = .

15.7 The purchaser of the business or stock of geods in_an arms—length
transaction will be released from 1iability 1f he withholds from the purchase

price an amount sufficient to cover the'tax 1iabiiity of the seller or former

owner, and pays such liability in full, 1nc1ud1nq'a11 applicable penalties,
additigns to tax _and interest or 1 1f the se11etrob a1ns 2 cert1f1cate from the

s Trs T
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Tax Department stating that no taxes are duye from the seller or former owner.
Purchase price is not limited to cash transferred to the seller, but fncludes
any consideration f1OW1nq directly or 1nd1rect1y to 2 seT?er

15.7.1  The reguirement %o withhold does not necessarily mean to
retain or hold physical assets, “but  means dea11nq with the purchase
copnsideration in such 3 manner_as to deny the selier the benefit of the purchase
consideration and to make it available to the State for the sat1sfact1on of tne

tax 1iability.

immEr e e [

15.8 The liability of a successor exfends to taxes incurred in the course
of operation of the business Dy the former owner and any successor liability o
the former owner. The liability may TncTuﬁe any ]1ab11zty of the former owner
for tax, interest, additfons %o tax, and enaities that is due and payable., and

any such 11ab111ty fhat is not due and. payabTe because fhe former owner has not
filed tax ‘returns at the time reguired by Taw. The iiability includes all

taxes, pena1t1es 1nberest “and additions to “tax., whether assessed or unassessed.

against the former owner, without regard to whether a_tax 1ien has been issued
or perfected aqawnst “the former Owner. 1T any former owner is given a

certificate from' the _1ax Department gtattnq that no taxes are due fron _his.

ey A, = SR Ee R o

15.8.1 The 11ab111t¥ pf g __successor 1nc1udes taxes that are
required by taw to be paid prior to the saTe Oy transfer of ‘the business or

stock of goods, even if the “zab 11ty ot the former owner is not determined at

the time of the sale or transjer, However, if an audit conducted after the sale
or transfer shows a deficiency tor periods prior to the sale or transfer, the
deficiency is a 1iability of the former owner and a 1iability of the SUCCRSSOr.

15.9 The 1iabjlity of a successor in business is not limited to the amount
of purchase money or consideration received by the former owner, unless the
successor avo1ds 11ab11ity or 11m1ts 11ab111ty by pne or more of_the fo?]owwnq
methods. : T T o === S

15.9.1 if the purchase of a business or stock of goods is_an

arms-length transaction, the purchaser may avoid any _successor Tiability by
requiring the seller to produce a receipt “from the Tax Comm1ss1oner showing all

taxes of the seller have been paid, or by w1thho1d1nq enouqh of the purchase
money to satisfy the tax 11ab111ty of bhe sel]er

15.9.2 If the purchase or transfer of a business or stock of goods

is not an armsc Tenqth transaction"the purchaser or transferee may ‘ayoid any

successor_1jability only_ by requiring the se11er or'uransferor “to produce a

receipt from the Tax Commissioner showing ail taxes of the seller or transferor
have been paid. SLLS

15.30 The Tiability of a succesSor is determined by law _and cannot be
avoided or a1tered,,byf contracts or aqreements between the former owfier and
successor.. Thus, a contract or other agreement providing that the purchaser,

transferes, se11er or transferor is or is not respons1b1e for the tax 11ab1?1ty
of the former owner, or that the former owner has or does not have tax

Tiability, does not alter, the 11ab111ty of the successor
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315.11 The 1iability of a successor may be determ1ned or estimated and

an assessment made aqa1nst such SUCCessor.  An assessment ugainst a successor is
considered to be a proceeding for the co11ect1on of the tax Tiability of the

former owner. Lf the liability of the former owner is determ1ned to be due by
an assessment which has become Tinal, an assessment against a successor must be
made within f1ve years “after the date on wh1ch the former owner filed his or jts

annual return, or if _no_anpual return is requ1red f1ve years afuer the latest

periodical retubn required %o be_ filed 1n _any year 1s f11ed

L%

§ 11-19-16.  Priority of Tax ip Bistributions ofdgrggergy_and Estates.

16,1 In  the distribution, voluntary or compu1sory, in receivership,

bankruptcy or otherwise, Of the property or_ "estate 6f any person all soft

drinks taxes due . aﬁa'unpa1d sha]] be paid from the First money avaitable for

distribution in priority to 0 all claims and liens, except for any taxes and debts

due the United States which under federal law_are given priority. —Any person

charged with the administration or d1str1but10n of any such property or estate

who shall violate the provisions of This sectjon shall be personally liable for

any taxes “accrued and. unpa1d under th15 ariicle which are chargeable aga1nst bhe

person whose property or estate 15 I adm1n'strat1on or d1str1but1on
= vl
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16.2 There is a priority for all unpaid soft drinks tax in distributions of

the property or estate of any person, and the tax must_be paid from the first
money ava11ab1e for d1str1but1on'1n pr10r1ty to aTT other claims and Tliens,

except for any taxes and debts due the United States which under federal Jaw are
given priority. -

16.2.1 The distribution of property subject tg federal tax Tiens is

subject %o the priority of such liens provided in the InternaT Revenue Lode of

1986 (26 U.S.C. § 1 et seq.). o

U e R A S AN SN, TR T T a0 TEoa

16.2.2 The distribution of property in federal bankruptcy

proceedings is subject to. the_prtor1t1es “of debts and 11ens prov1ded 1n the

United States Bankrupicy Code (11 U.5.C. § 101 et_seq )

TEIT - = wr 3 R T

16.2.3 This_ pr1or1ty _app]wes to _phe “ameyg§ of tax, interest,
additions to tax and pena1t1es o P o e e R :
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16.3 The priority applies to_e?1 distributions of the property or estate of
any person. A "distribution” of property or estate js ‘the_sale or transfer of
the property, or the disbursement of money resu?t1nq Trom the sa]e or _transfer

of the property or estate of ény person D15br1but1ons include, but are not
limited to, the transter of property or disbursement’of proceeds of sales of
property by any Taxecutor, administrator, receiver, trustee f1duc1ary, special
commissioner, or any pub]1c"off cer_under judicial process and distributions in
any proceedings such as bulk sale, ljguidation sale, estate ‘Sale, dssignment for
the benef1t of cred1tors 1nterp1eader act1on and adm1n1strat1ve or Jud1c1a1

16.4 The priority does not apply to transactions that do not constitute
distributions of property. These transactions include the sale, transfer or
Tiguidation of less than a substantial part of the property of any. person the

sale or transfer of property in the ordinary course of the business o. the OWner _f
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of the property; sales or transfers of any property by the owner or for
consideration payable to the owner by the purchaser or transferee.

16.5°'The priority applies fo the distribution of all property, including
but not Timited .to .real property or any interest therein; tangible personal
property, inlcuding fixtures, equipment, machinery, furniture and vehicles;
intangible property, including accounis receivable, contract rights, bank
accounts, stocks and bonds; and the proceeds from the sale or liquidation of any
such properiy.

16.6 The priority reguires payment of the tax from the first money that is
available ¥for distribution to Tienors, creditors, beneficiaries, or any other
person, after pavment of costs, commissions, fees and any other expenses
incurred in the preservation, storage, liquidation, eor transportation of the
property or estate. . __ _ . . oa___ ] T

16.7 The debt or claim for soft drinks taxes has priority over all claims
and liens, excent debts due the United States which under federal law are given

priority. ] o o e

16,7.1 . Claims subject to this priority include any debt or
cbligation, liquidated or unliquidated, that dees not constiiute a lien upon the
propertiy or estate.

16.7.2  Liens subject te¢ this priority dinclude any charge or
encumbrance on the property or estate for payment of any claim, debt or
obligation, such as a_deed of trust, Jjudgment lien, security interest, vendors
lien, execution Tien, tax Jien, mechanics lien, landlerds lien and mupnicipal
lien. ) o ' T

16.7.3 " The priority of the soft drinks tax debt in such
distributions is not determined by the presence or absence of a perfected notice
of tax lien, by the presence or absence of a perfected lien securing any
competing clTaim or debt, or by the order in which any such competing liens were

perfected. S




