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health problems. When we don’t have reduction of these,
this population is vulnerxable and it causes added medical
costs to individual families.

NOx should be included in the emissions
reduction credit and available for banking and trading.

If it is not included, then we haven’t done much to reduce
the emissions of ozone.

There is also another concern that I have,
and it’s about the Section 7.2(g), generation of emission
reduction credit may be credited using any of the
following procedures. The one that I'm interested in is
the curtailment or shut-down of a source process or
process equipment.

We should not allow the shut-down of a
source process or process equipment to be justification
for reduction of credits at the expense of loss of jobs by
loyal workers at chemical plants.

The rest of my comments are in here.

Thank you for allowing me to speak.

MS. CHANDLER: Thank you, Ms. Nixon.
Denise Poole?

MS. POOLE: I'm Denise Poole. I first

came in contact with this in its bill form three years ago
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when it was up before the legislative body. I didn’‘t care
much for the bill then, and I was glad that it didn’t
pass. Now as I read it in its form today as a rule and
it’s gotten this far, I don’t really see many differences.
When I look at the objections that I have mostly -- well,
the whole bill or rules intend an objective that is to
provide potential air cost savings to regulated industries
facilities. That’s fine. To achieve overall air quality
benefits through partial emission credit regquirement
provisions. That’s more my concern, the overall air
quality that we have or lack thereof.

The purpose of the program to provide
incentives is all well and good. I'm all for incentives
and credits, but when you take those credits and you bank
them and you’re allowed to use them later, I just don’'t
see where the real reduction comes in.

The intent is to reduce. We live in a
polluted environment. We'’re talking about air pollution.
When you shut down a whole facility and then a new one
springs up, I just don’'t see -- I think there’s this weird
kind of balance that happens. I don’t think we’re getting
there fast enough. It even allows for ten years for 90

percent of those credits that are banked before they’re
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permanently retired. I mean, they have to be ten whole
years. I'm just real concerned with health problems, and
I think there’s a lot more that can be done. My concerns
also -- even though there was a consensus attempt, there
wasn’t a consensus between the people who worked on this.

MS. CHANDLER: Thank you, Ms. Poole.
Jack Worstell?

MR. JACK WORSTELL: I'm Jack Worstell of
Union Carbide Corporation. I have just one fairly generic
comment. I was involved in the group that drafted this
up. I would like to make the comment that we found out
that this is a fairly complex regulation to draft after we
got into the process.

Speaking for myself at least, I think 180
days was a handicap. Of course, we had to comply with
that, because it was statute. Plus, the EPA presented us
with a very long list of very substantial issues in this
process. I do think in view of that, this regulation
ought to be revisited. I think more can be done with it.
I think it should be revisited next year and perhaps
improve it and make it more useful.

MS. CHANDLER: Thank you. Tim Mailan?

MR. TIM MALLAN: My name is Tim Mallan.
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I'm the environmental affairs manager for the West
Virginia state office of American Electric Power.

I would just like to make a comment or two
on the process that led up to this. I think it was an
excellent process. I would like to congratulate the OAQ
staff on following this type of a process to put this
regulation together. It was an interesting and long
process. I think a lot of us involved in it learned some
things.

I would like to recommend that the OAQ and
other regulatory agencies follow the same process in
developing new regulations and in revisiting the old ones.
I'm taking part right now in the OAQ's regulatory review.
I think that’s also an excellent process. I think that
what we’ve learned in the emissions banking and trading
drafting, as far as getting people together to discuss and
come up with new regulations, is the best process. I
think West Virginia will be better off because of it.

I would like to mirror a little bit what
Jack Worstell said. I don’t think the emissions banking
and trading bill is completely finished or the regulation
1s completely finished yet. I think everyone who took

part realized there were areas that still need to be
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visited, still need to be discussed. I look forward to
working on it in the future. Thank you.

MS. CHANDLER: Thank you, Mr. Mallan.
Connie Lewig?

MS. LEWIS: My name is Connie Gratop-
Lewig. I am a resident of Charleston, and I'm also
involved in the Office of Air Quality’s regulatory re-
write process. I have a few comments.

I think the whole concept of letting the

11

market assume a role in reducing pollution is an excellent

concept. I support the goal of the emissions trading to

reduce the costs of cleaning the air with innovative

approaches in the interest of protecting public health and

the integrity of the ecogystem.

It was three years ago that the EPA first

proposed the model rule that permits this sort of

flexibility in improving our air quality, but I’'m not sure

that this regulation goes far enough in achieving the goal

of either the model rule or of cleaning the air.
One of the understandings in.this
regulation is that NOx is not part of the reduction. We

have a ten-year period in which to retire the credits.

This is much too long. Five years, I think, is the limit
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that Michigan used in retiring credits. I think that’s a
much more useful limit than the ten years.

I also understand that the language in the
final rule is not the same language that was agreed to by
all the stakeholders at the November 5th meeting. This
concerns me because I am involved in the process to re-
write the regulations of the OAQ. Once the language is
agreed to, that should be the language of the proposed
regulation. It should not be changed. It does not
enhance the credibility of the process that we’re going
through now -- now that Tim and I and several other
members of this group are struggling through if, in fact,
the language we agreed to is not the final language. I'm
sorry for repeating myself.

I am also not comfortable with the process
for handling the credits when a facility closes down or
reduces its production capability. I don’t believe that
this is in the best interest of the working people of West
Virginia or, for that matter, the taxpayers of West
Virginia. 1It’s an encouragement to manufacturers and
other facilities to shift production to other communities
so that they can bank the emissions credit, perhaps for a

later use, perhaps not.
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Furthermore, I believe that the public
notification requirements are not adequate in the proposed
regulation. They do need to be strengthened. I would
agree with Jack and Tim that the regulation needs
revisited.

MS. CHANDLER: Thank you. James Kotcon?

MR. JAMES KOTCON: I'm going to take
advantage of this podium since you so kindly provided it.
I think I may be the last person on the list. So if
you’ll bear with me, I suspect I may go more than two or
three minutes.

My name is James Kotcon. I'm representing
the West Virginia Environmental Council. I believe it is
probably fair to note that I was the only environmental
representative in the negotiated rule-making process.

The bottom line that came out of this is
that when we left our last meeting on November 5th, I was
reasonably comfortable that we had a workable rule. We
had agreed to a number of pieces of language that I think
addressed a number of the major concerns. The bulk of |
that last meeting, November Sth, dealt with issues that

EPA raised in some of their comments on earlier drafts of

the rule.
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Most specifically, they identified a
number of points that they said that unless we fixed these
points, EPA will not approve the rule. The largest and
gsingle most important issue, I believe, in that regard
dealt with the retirement of credits for an environmental
benefit. EPA’'s guidance very clearly suggests that at
least ten percent of any emission reduction credits that
are generated should be retired to benefit the
environment .

We tried to come up with some language
that tried to reconcile EPA’s position with what was in
the West Virginia statute that the Legislature, in their
infinite wisdom, chose to pass. I think that to some
extent we tried to address the provision that met the
intent that is in the statute that, except for nitrous
oxide, ten percent would be retired. It is my
understanding that the intent of that was to allow for
nitrous oxide trading to be applied to other kinds of
either regional or national emissions trading rules.

In my comments, which I’'m going to submit
in writing, I am going to recommend that we reinsert the
language that was agreed to at the November 5Sth meeting

that allows nitrogen oxide credits be registered in the

Q & A COURT REPORTERS, INC. (800) 937-9512




FORM CSH - LASER REPORTERS PAPER & MFG. CO. B0(-626-6313

10
11
12
13
14
15
16
17
18
19
20
21
22

23

15

West Virginia rule and be subject to a ten-percent
emissions retirement provision or alternatively be
registered in an approved regional or national program,
whatever that might be, whenever EPA comes up with such a
program.

The bottom line is we in West Virginia are
in trouble. This last year, every ozone monitor in the
state violated the new ozone standard. Unless West
Virginia is able to come into compliance with ozone
standards within the next year, West Virginia will have
significant portions of the state, if not the entire
state, declared a non-attainment area. Nitrous oxide and
nitrogen oxide, the various kinds, contribute to ozone.
Anything that we can do to reduce nitrogen oxide emissions
and retire nitrogen oxide emissions credits igs one of
those things we can do that’s going to benefit the air
quality of the state and hopefully stave off that very
significant adverse economic impact.

I think that unless some of these changes
go into the rule, we can go all home. We’'re wasting our
time here. This rule will not be approved by EPA and a
very good faith effort on behalf of both the environmental

community and the industry community will have been

Q & A COURT REPORTERS, INC. (800) 937-9512




FORM CSR - LASER REPORTERS PAPER & MFG. CO. B800-626-6313

10
11
12
13
14
15
16
17
18
19
20
21
22

23

16

wasted.

I have come up with a couple of other
issues that I think are fairly significant. The EPA
policy opposes the use of credits generated from shut-
downs or curtailment of operations. The West Virginia
statute clearly allows credits from shut-downs. I think
that an appropriate way of reconciling that conflict would
be to provide additional constraints on the use of credits
that are generated from shut-downs, such that we can be
sure that Company A who shuts down their production isn’t
simply transferring that production to Company B and
getting a credit for it on the side.

I think the statement at the start of this
wasg in error. The purpose of this rule is not to provide
cost savings for companies. That is not stated anywhere
in this statute. It is not stated anywhere in the rule.
Cost savings has nothing to do with it, except that
indirectly it can provide an incentive. The goal of the
rule, the goal of the statute, as is clearly stated, is to
provide incentives to reduce air pollution.

Yes, credits are allowed for shut-down of
one facility and that production is transferred to ancther

facility. That’s going to boost emissions as a result.
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The credits that are given to the company that are shut
down are then transferred to Company C. We're going to
actually see this rule through that process actually
increase emissionsg, not provide incentives to reduce
emissions. I think that’s wrong. The EPA thinks that’s
wrong .

I think that, at a minimum, we need to
provide additional language in the rule that will assure
that operations that get its credits from shut-downs will
identify where those new emissions are likely to occur, be
it out-of-state or in some other market, and how those
previous markets that were served by that company are
going to be satisfied once these operations are curtailed.

A third point, EPA policy clearly
prohibits granting any emissions credits after they were
generated prior to 1926. The state statute sets the
starting date as 1991. I personally believe that granting
credits prior to the effective date of the Act undermines
the effectiveness of the whole rule and the whole program.
I think, at a minimum, we need to go with that starting
date that EPA is proposing simply as a good-faith effort
to make sure that these credits that we’re providing

remain as valuable as possible.

Q & A COURT REPORTERS, INC. (800) 937-9512



FORM CSA - LASER REPOATERS PAFER & MFG. CO. 800-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

18

If companies are going to reduce emissions
and if this incentive program is going to be effeétive at
encouraging cocmpanies to reduce emissions, then these
credits need to be as valuable as possible. Companies
that were generating credits from emission reductions that
occurred three, four, five, six, seven years ago, those
credits flood the market, then those credits are going to
be much less valuable to somebody who might be thinking
about reducing future emissions. Credits should be
reserved for those facilities that actually are going to
meet the intent of the program to reduce emissions.

A fourth requirement dealt with the area
of public involvement in environmental justice issues. I
would agree with the Agency that EPA has raised an issue
in which they have given very little actual guidance. I
think the one thing that we can do in this rule to address
EPA’s concern in that area is to provide some additional
public notification of when credits are going to be used.
I recommend that the rule add that kind of a requirement.

There are a few things that I want to
commend the Agency for, and I think that the working group
did a fairly good job on that helped actually strengthen

the rule. That was dealing with issues, specifically the
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prohibitions and restrictions on use of credits as a
substitute for best available control technologies and
other kinds of new source reviews, restrictions that help
protect the health of nearby communities. I support

those.

The rule has very good language dealing
with requirements for monigoring and data verification to
insure that emissions reductions are real, enforceable,
permanent, surplus and quantifiable. I think that those
need to be retained, and I think those are very useful
requirements.

Finally, the rule put in some very good
language to address the issue of interstate trading. I am
concerned that credits that are generated in some other
state could very well flood the market here in West
Virginia. We are a relatively small state. If West
Virginia becomes a dumping ground for credits from other
states, then our credits are relatively useless. So the
language that’s in the rule, I am very supportive of and I
think that that needs to be retained as part of the
interstate trading.

I will be submitting these in writing, and

I hope that you will take them seriously and consider
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incorporating these changes.

MS. CHANDLER: Thank you, Mr. Kotcon. Is
there any additional oral comments? (No response.) Is
there any additional written comments that I haven’t
received? Go ahead and time stamp these in so they will
be made a part of the record.

If there’s nothing further, the public
hearing for 45 CSR 28 is now concluded.

(WHEREUPON, the public hearing

was concluded at 6:34 p.m.)
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45CSR28
AIR POLLUTANT EMISSIONS BANKING AND TRADING

RESPONSE TO COMMENTS

I. INTR 1

At the public hearing on proposed new rule 45CSR28, conducted on January 5, 1999,
several persons presented oral comments. In addition, the Division of Environmental Protection
Office of Air Quality (OAQ) received several written comments on the rule. The OAQ has
summarized these comments and the agency’s responses following these general statements
concerning special difficulties encountered in this rule development process.

45CSR28, as proposed, was developed by OAQ in response to passage of H.B. 4578
during the 1998 Legislative Session. H.B. 4578 amended the state’s Air Pollution Control Act
by creating a new section mandating the proposal (by the DEP director) of an open-market air
pollutant emissions trading program rule or rules. The DEP director (OAQ) was charged with
proposing this rule or rules within 180 days of the effective date of H.B. 4578. H.B. 4578
contained specific provisions for the design of an emissions trading rule but mandated that a
voluntary program be established “to the full extent allowed by federal and state law.” Any rule
that allows emissions trading of criteria air pollutants which are extensively regulated under the
federal Clean Air Act must receive approval by the United States Environmental Protection
Agency (EPA) under, and as a part of, West Virginia’s federally-required State Implementation
Plan (SIP).

In seeking to develop a rule which meets the Legislature’s directive to be as broad as
allowed under federal law and hence approvable by EPA, OAQ extensively reviewed many
relevant provisions of the federal Clean Air Act and federal rules under that Act and sought EPA
comments and guidance throughout the rule development process. It is important to note,
however, that specific and clear design provisions for voluntary open-market emissions trading
programs are not set forth in the federal Clean Air Act or any final EPA rules or guidance
documents at this time. Voluntary open-market trading programs are generally constructed as
alternatives to the complex command-and-control-type regulatory provisions that are established
under federal and states rules, but such trading programs must assure equivalent or superior
environmental results to those traditional programs. As a consequence, the existing regulatory
programs and Clean Air Act standards by their nature create major legal and technical hurdles
and constraints that are contradictory to the general goal of creating a simple, flexible, workable
and environmentally-sound alternative compliance program via emissions trading.

OAQ and a stakeholder group developed 45CSR28 by selecting, as a model, an existing
rule that the group believed to be the most extensively developed and federally reviewed (not yet
federally approved) state rule incorporating trading provisions for all criteria air pollutants --
Michigan’s open-market trading rule. Some of the extensive comments received on 45CSR28



from EPA Region III concerned rule provisions that were exactly incorporated from the
Michigan rule and apparently not previously questioned to any great extent in EPA’s earlier
review of the Michigan rule. Although this creates some uncertainty concerning EPA’s
comparative rule review process, the larger federal approvability issues raised in the EPA Region
III comments on 45CSR28 related to problematic provisions OAQ staff included in the proposed
rule as a result of the specific language and apparent directives in H.B. 4578.

In drafting the more substantive changes to the language and provisions in the original
proposed version of 45CSR28, pursuant to EPA and public comment, OAQ has attempted to
balance perhaps contradictory or unclear statutory directives against EPA’s stated requirements
for rule approval and practical rule implementation concerns. The rule being submitted for
legislative consideration and potential authorization, therefore, presents special concerns as to
whether it can meet statutory directives and legislative intent, can receive EPA approval, and can

effect the kind of alternative regulatory program envisioned by the drafters and proponents of
H.B. 4578.

II. GENERAL MMENTS:
1 : Emission Reduction Credit Discount

EPA, and several other commenters, have stated that the rule does not meet EPA’s
criteria for environmental benefit and that the rule must demonstrate an environmental benefit for
all pollutants, including nitrogen oxides.

RESP E:

One of the major issues raised related to achieving emission trading program goals and
EPA rule approval concerned the provisions in the rule for discounting or retirement of emissions
credits for air quality benefit purposes in general and discounting of nitrogen oxides specifically.

EPA commented that the proposed rule did not contain provisions for nitrogen oxides
credit discounts and would therefore be unapprovable with respect to the trading of nitrogen
oxides. Comments from Mr. James Kotcon, Ms.Vivian Stockman, Ms. Connie Gratop-Lewis
and Mr. Chuck Wyrostok mirrored EPA’s comments and stated objection to the rule’s failure to
require nitrogen oxides discounts as was provided for other criteria air pollutants. James
Kotcon’s comments, reiterated by those of Connie Lewis, also protested the OAQ’s failure to
include draft language developed in one of the stakeholders meetings dealing with this issue.

EPA has, in unfinalized guidance to states, established that an acceptable air quality
benefit mechanism in open-market emission trading rules is the application of a 10% discount
and retirement of banked emission reduction credits. EPA guidance requires that any special
economic incentive program such as open-market trading programs must have an air quality
benefit feature or demonstration. Although these requirements are not specifically referenced to



federal law, OAQ believes that emission credit discounts for air quality benefits are certainly
reasonable and appropriate given the potentially significant adverse environmental consequences
which may be encountered in an open-market emission trading program.

In attempting to draft 45CSR28, however, OAQ staff appropriately attempted to conform
the rule, to the extent possible, to the language and apparent intent of H.B. 4578. OAQ’s pre-
proposal draft of 45CSR28 presented to the rule’s stakeholder group for its November 5, 1998
meeting provided that the 10% credit discount be applied to all pollutants except nitrogen oxides
but only if such credits remain unused in the credit registry after ten years. This pre-proposal rule
draft and the rule proposed for hearing provided for no discount of nitrogen oxides credits.
Although OAQ staff recognized that such a credit discount scheme would not conform to the
available EPA guidance, OAQ staff believed at that time that the rule draft conformed to the
potentially unintended language of H.B. 4578.

At the November 5, 1998 stakeholders workgroup meeting the emission credit discount
issue and closely related general nitrogen oxides trading issues were discussed at length and a
rough draft of alternative language addressing emission credit discounts was offered by James
Kotcon, slightly amended in the discussions and generally accepted as language that could be
adapted to construct emission credit reductions provisions in general for the rule proposal. The
group consensus as reflected in Mr. Kotcon’s draft was that H.B. 4578 could or should be
construed to allow a 10% emission reduction credit for all pollutants gxcept nitrogen oxides at
the time such emission credits were registered rather than deducting 10% of such unused credits
ten years after registry. OAQ staff and some other work group participants did not believe that
the group had concluded at the November 1998 work group meeting that a 10% credit discount
could be applied to nitrogen oxides based upon the specific language on this point in H.B. 4578.
The group’s draft language produced on that date did not provide for nitrogen oxides discounts
but did include the concept (addressed in a separate comment response) that nitrogen oxides
might be traded in a regional or national program in lieu of being traded in the open-market
program created by this proposed rule. This language was not included in the proposed rule for
reasons that will be later noted.

In the interest of achieving federal rule approval, OAQ has amended the rule so as to
require 10% discount of nitrogen oxides in the same manner as provided for other regulated
pollutants. In doing so OAQ believes that the stated goals of the H.B. 4578 are better met and
EPA rule disapproval as a result of this problem can be avoided. The possible conflict with the
specific language and intent of H.B. 4578 cannot, however, be avoided.

ISSUE 2: Emission Reduction Credits From Source Shutdowns
EPA and other commenters have raised objection to the inclusion of provisions in the rule

to allow credit for emission reductions resulting from facility shutdowns. EPA has stated that
shutdown credit provisions in an open-market rule would be federally unapprovable. Mr. Kotcon



of the West Virginia Environmental Council further stated its belief that allowing shutdown
credit was bad policy both economically and environmentally and suggested the inclusion of
language requiring that if such credits were to be allowed at all, the credit generator should be
required to submit an analysis showing to what extent emission increases could occur at other
facilities as a result of production shifts from the shutdown facility.

RESP

H.B. 4578 specifically provided that this mandated open-market trading rule allow credit
for permanent facility shutdowns. Agency experience and statements by representatives of
regulated businesses indicate that exclusion of all emission reductions from shutdowns would
very substantially reduce any pool of available emission credits particularly since the rule
appropriately allows only actual, real emissions reductions to generate credits.

OAQ review of EPA’s rationale and arguments concerning allowance of shutdown -
emission credits, the arguments of other commenters as well as agency experience, reveal that
there are significant potential problems inherent in such policy. EPA and state rules, however,
already establish provisions which allow, subject to certain limitations, credits from shutdowns to
be used as emission offsets. A review of EPA’s unfinalized guidance for its earlier draft model
open-market trading rule reveals that EPA had not previously ruled out the possiblity of allowing
open-market trading of shutdown credits. Provisions in proposed 45CSR28 include revised
language developed by the Michigan air quality agency to satisfy shutdown credit concerns raised
by EPA in comments on Michigan’s initial emission trading rule.

In light of the specific directive on this matter contained within H.B. 4578 and
OAQ’s review of the issue to date, OAQ could not develop a very solid rationale to eliminate the
shutdown credit provisions in the proposed rule.

With regard to Mr. Kotcon’s suggestion for incorporating new language as
subdivision 7.5.a., OAQ does not believe that it is appropriate to impose a requirement for
analysis which a person may not be able to properly complete. A person registering credits from
shutdowns or curtailments may not be able to assess whether another person can or will increase
production or attempt to add new process units to capture a market given up as a result of the
shutdown or curtailment period. Pursuant to Mr. Kotcon’s comment, however, OAQ did revise
subsection 6.5 and added new subdivision 12.4.f. to strengthen the rule such that a person
registering shutdown or curtailment credits fully account for emission increases resulting from
production shifts to process units under common control or that certification be made that such
shifts shall occur.

3. Cut-Off Date For Pre-Rule Emission Reduction Credits

EPA, as well as other commenters, have stated that the date for determining eligibility of
emission reduction credits should be 1996, rather than the 1991 date in the rule.



RESPONSE:

Although OAQ understands the commenters’ arguments and EPA’s rationale for
suggesting a 1996 or later cut-off date, the agency has not found clear justification based upon
the agency’s review or understanding of federal and state law and existing requirements and
practice in other states to invalidate all emission reductions based upon an apparently arbitrary
1996 cut- off date. Therefore, since H.B. 4578 provided a January 1, 1991 cut-off date, OAQ
has not changed that date. OAQ acknowledges that failure to revise the rule as suggested by
EPA and other commenters may result in full or partial federal disapproval of the rule and could
also have adverse impacts upon the rule’s purpose as stated in H.B. 4578.

L 4: Completeness and Viability of the P ed Rule

Several commenters suggested that the rule as proposed was incomplete, unfinished or
failed to meet its stated objectives and should be revisited or further developed.

RESPONSE:

Although OAQ has attempted to appropriately address comments as addressed herein and
believes that a good faith effort was made by the Office and stakeholder group to develop
45CSR28, there is no question that many complex issues must be addressed by the rule and rule
implementation procedures to make the emissions trading program federally approvable and
environmentally and economically beneficial. OAQ believes that the rule as submitted for
authorization can provide at least a limited voluntary emissions trading program to the extent it
can receive approval by EPA. However, OAQ recognizes that further development of the rule
could result in an improved emissions trading program and it is certainly willing to reconvene the
stakeholders group to work on the rule, should it not be authorized by the 1999 Legislature.

III._INDIVIDUAL COMMENTS:
Commenter: U.S. Environmental Protection Agency, Region III (EPA)

EPA submitted two sets of written comments regarding this rule, one dated January 4,
1999, and one dated January 5, 1999. This section will address EPA’s specific comments in its
January 4 and 5, 1999 letters, to the extent they are not addressed in the General Comments

section above, beginning first with the January 4th letter and then responding to the January Sth
letter.

COMMENT: EPA stated the rule should clarify that the public has legal standing to
appeal a trade.

RESPONSE: OAQ believes the rule provides the public with the opportunity to appeal a
trade to the same extent as any other person who meets the general



COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

requirements for “standing” under the State Code. Subsections 12.5 and
13.5 of the rule provide that a determination of completeness is a final
agency action subject to review by the air quality board pursuant to the
Code. In addition, the agency is revising the rule to provide for public
notice of the proposed use of emission reduction credits in response to
other comments; this will assist members of the public in exercising their
respective appeal rights in this program.

EPA stated that the 30-day reconciliation period provided in subsection
15.2 of the rule is unacceptable, but a discretionary period may be
acceptable. EPA also stated that the rule should provide additional
monetary penalties.

OAQ believes a reconciliation period is a desirable feature in the
enforcement of an emissions trading rule, but agrees that such a factor is
but one of several the agency should consider in how it enforces the rule.
Therefore, the rule has been changed to make the granting of a
reconciliation period discretionary, as opposed to mandatory, and to clarify
that the granting of such a period may be considered as a mitigating factor
in an enforcement action. Regarding additional monetary penalties, the
existing language in subsection 15.3 is clear that the civil and criminal
penalties available under the Code will apply to any situation where a
person has registered reductions for the generation of credits which are not
real, surplus, enforceable, permanent, and quantifiable and the credits have
been or are being used or traded. These civil and criminal penalties are in
addition to the treble amount of credits which are required to be donated in
the event of noncompliance with the rule. Subsection 13.6 of the rule also
refers to the agency’s ability to take appropriate enforcement action under
the Code for any violation of the rule; such enforcement includes civil and
criminal penalties.

EPA stated that the definition of the term “baseline” should be the lower
of actual or allowable emissions and stated that the term “geographic
area” is vague.

The definition of baseline at subsection 2.6 has been revised to provide the
clarity that EPA believes appropriate. The term “geographic area” has
been revised as further discussed in a separate response to comment.

EPA stated that the rule appropriately addresses toxic hot spots. EPA
further stated that subsection 4.5 is confusing regarding NOx/VOC trades.
EPA stated that such trades are allowed only if NOx increases are paired
with VOC decreases.



RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

Although H.B. 4578 clearly provided for NOx/VOC trading, federal
conditions or criteria for such trades are not fully clear at this time. To
meet the general intent of the federal Clean Air Act and that stated in
H.B. 4578, NOx/VOC trades would need to be beneficial in reducing
ambient ozone concentrations. OAQ, therefore, provided that NOx/VOC
trades could only be acceptable when the SIP (containing appropriate

procedures and demonstrations for ozone benefits) specifically provided
for such trades.

EPA stated that, regarding section 14 of the rule, it must prohibit using a
credit for any CAA requirement once it is used for an NSR offset.

OAQ believes that the rule contains, in sections other than 14, adequate
restrictions against using emission reduction credits that have been used as
NSR offsets or otherwise “double-counting.”

EPA stated that future guidance may assist implementation of section 17
regarding interstate trading and that subdivisions 17.3.d. and e must
ensure credits meet the most stringent requirements of the states.

Although the subdivisions referred to do not directly speak to the
stringency issue, subsection 17.5 clearly requires that the most stringent
provisions apply.

EPA’s next comment (beginning now with the January 5th letter)
concerned the rule’s inclusion of area and mobile sources in addition to
stationary sources, and stated that the rule should exclude such sources
for the time being due to the complexity of calculating emissions with
respect to these sources. In addition, EPA commented that the rule must
contain appropriate safeguards to ensure that conformity can be met and
must be changed so that the use of non-mobile emission reduction credits
to meet the conformity budget receives EPA review and approval prior to
their use. EPA’s last comment pertaining to mobile sources was that the
calculation of baseline emissions for area and mobile sources requires the
use of factors that are not currently available or used and stated that such
sources should be removed from the rule altogether or the rule should be
modified to require EPA approval for establishment of any area or mobile
source baseline.

Provisions throughout the proposed rule for potential generation and use of
mobile and area source emission credits originated in Michigan’s emission
trading rule which West Virginia used as a model. After considerable
review of EPA’s comments relating to baseline, quantification and



COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

conformity analysis, OAQ agrees with EPA that the potential for
significant problems in these areas exists in relation to the proposed
provisions and most alternative provisions which could be drafted at this
time. OAQ does not believe that intersector emissions trading (mobile-
area-stationary source) will be a significant practical issue for the
foreseeable future due to the scope of current regulatory programs,
currently limited nonattainment areas and tremendous complexity in
generating quantifiable, surplus emission credits from mobile and area
sources. Accordingly, language in subsections 2.38, 3.3, 4.4, and 10.2 and
in subdivisions 6.2.b. and 7.2.1. was revised and subsections 4.11 and
paragraph 6.2.b.3. was omitted in order to address EPA’s comments. The
effects of these changes are to generally provide additional constraints on
the creation and use of emission reduction credits for mobile and area
sources; eliminate essentially duplicative language restricting mobile
source credit use to conformity only; to require approval by both the
director and EPA of procedures to calculate baseline emissions and
emissions reductions from mobile and area sources; and to omit potentially
problematic formulae and criteria for calculating baseline emissions and
emissions reductions from the rule.

EPA stated that the rule appears to allow for net actual emission increases
rather than a balance of emissions and further commented on the emission
thresholds over which an air quality analysis can be required.

OAQ does not believe that the rule allows overall actual emission
increases when emission credits from one source are used by another and
the rule specifically disallows actual emission increases at a particular
source when the same source generates and uses emission reduction
credits. The rule may allow a source using emission reduction credits to
increase actual emissions when credits are used as offsets and perhaps in
other emissions “overage” scenarios. Such results, however, are inevitable
under an emissions trading program. OAQ has required air quality
analyses by user sources and has established other restrictions, including
geographic generation/use provisions which are intended to prevent
unacceptable air quality impacts to result from credit use.

EPA stated that it supported the rule’s restriction of pollutant emissions
trading to single pollutants.

The rule allows the interpollutant trading of NOx and VOC’s only to the
extent that the SIP clearly provides for such trades.



COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT.:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

EPA stated that the rule allows for the use of some other time period
instead of the recommended most recent 2-year period, if the other time
period is shown to be more representative of historical operations and is
consistent with the State Implementation Plan. EPA further stated that
the PSD and NSR programs restrict this choice to within the last 5 or 10
years of operation, but not to precede the most current SIP baseline, and
state other restrictions regarding baseline.

The provisions for determining the actual emissions baseline in 43CSR28
are essentially identical to the federal NSR provisions for determining
actual emissions. The NSR provisions do not, at this time, specifically
restrict the time period chosen as most representative of actual operations.
OAQ does not believe that a more restrictive provision is necessarily
justified by law, but recognizes that rule implementation procedures must
be established to prevent improper representations of baseline emissions.

EPA stated that the rule in subdivision 6.2.b. appears to waive the
requirement for continuous emission monitoring or other direct emissions
measurement and suggested that this language be changed.

OAQ has revised subdivision 6.2.b. for reasons otherwise addressed, but
believes that the language EPA cites here in 6.2.b. does not require change
when read in context with all of subsection 6.2. and the provisions of
section 8.

EPA stated that the rule must specify that in no case shall the baseline
emissions for stationary sources exceed any applicable allowable
emissions level.

OAQ agrees and has clarified this by amending the definition of “baseline™
at subsection 2.6.

EPA stated that subdivision 7.1.b. of the rule needs to be revised to
prohibit the use of emission reduction credits that will be used in the
future to meet offset requirements, as well as prohibiting those which have
been previously used.

OAQ agrees that this is clearly the intent of subdivision 7.1.b. and has
slightly revised the language for clarity.

EPA pointed out that the rule allows the use of a 30-day rolling average to
calculate VOC and NOx emission reduction credits and that since the
State SIP specifies compliance with RACT requirements on daily or
shorter time frames,the rule must be changed to be consistent with the SIP.



RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

OAQ agrees and has revised subsection 6.3. accordingly.

EPA stated that subdivision 8.2.b. of the rule allows the use of an
alternative monitoring and quantification protocol where an existing
federally approved protocol does not exist and stated that federal
approval, as well as State approval, is necessary.

OAQ has otherwise provided for EPA approval of quantification protocols
in the rule and has revised 8.2.b. accordingly.

EPA stated that subsection 8.7 of the rule allows the calculation of VOCs
to be based on propane where the emissions composition of the VOCs
used is not known, and that this is inadequate to ensure that VOCs are
calculated accurately.

OAQ has revised the rule by striking the last sentence of subsection 8.7.

EPA stated that the CEM and record keeping provisions of the rule are
incomplete and must reference the 40 CFR Parts 60 and 75 requirements
pertaining to NOx and SOx.

OAQ agrees that this EPA suggestion is acceptable given the context of
subdivision 8.7.h. and has amended the language accordingly.

EPA stated that the rule must provide that emission reduction credits
obtained for new source offsets must meet the NSR requirements, instead
of the 2.5 years of operation in the rule.

OAQ believes that the rule makes clear that state and federal NSR rules
must be satisfied for offset credit use. OAQ staff believes that permanent
offsets are preferable, however, existing emissions trading rules in other
states and prior unfinalized EPA guidance have led OAQ staff to include
rule provisions which allow procurement of emission offsets for limited
time frames governed by NSR/Title V permit requirements.

EPA pointed out that since West Virginia has maintenance areas that are
designated attainment for ozone, subsection 10.5 should be combined with
10.6 to clearly indicate that designated attainment areas that are
maintenance areas have some restrictions applied to credit use. Further,
EPA stated that the rule may not allow the use of VOC credits generated
in one nonattainment area to be used in another nonattainment area
unless it is being used within 100 km of the nonattainment area where the
credits were generated. Lastly, EPA stated that contiguous nonattainment
areas or contiguous attainment areas may not be treated as a single
nonattainment area or a single attainment area.

10



RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

Pursuant to OAQ’s review of these comments, subdivision 10.6.b. was
revised to restrict VOC emission reduction credit use by a source in a
nonattainment or maintenarnce area so as to require the generator source to
be located within 100 kilometers of the nonattainment or maintenance area
boundary. Subsection 10.7 was omitted to address the last EPA comment
above.

EPA stated that the rule would allow the generation of emission reduction
credits in one county to be used across the state, and that given the local
impact of pollutants like PM, SO2, and lead, the rule must be modified to
restrict the use of credits to those counties and smaller local areas of
impact.

OAQ recognizes that the problem raised by EPA is of special concem for
these pollutants and has amended the original subdivision 10.8.b. (now
10.7.b.) and the definition of “geographic area” at subsection 2.18. to
mitigate potential emissions trading problems for these pollutants.

EPA questioned how the emission trading registry will be made publicly
available and stated that it may be more efficient to provide that the
registry will be updated on a weekly or monthly or some regular basis.
EPA also stated that the registry should be made available in a manner
that does not impose undue costs or process demands on the public.

OAQ believes the rule is specific enough regarding the requirement that
the registry be made publicly available; however, the agency anticipates
providing more detail in implementation procedures on this point.
Regarding the point that the rule be modified to state some particular
frequency for updating the information, OAQ believes the rule is
sufficiently stringent in requiring the Director to update the information on
a continuous basis, and further points out that the rule states that the
Director shall include the information in the registry within 5 business
days of the receipt of the registration fee or a determination of
completeness. See subsections 12.5 and 13.5.

EPA stated that the rule must be modified at subsection 13.7 to provide
that the conditions for use and generation of credits be included into a
permit as required by the Code or federal clean air act.

OAQ has clarified the language to address this concern.

EPA raised issues concerning interstate trading of nitrogen oxides
emission reductions under this rule versus nitrogen oxides emissions
trading under a regional cap-and-trade or budget program as
contemplated in EPA’s promulgation of nitrogen oxides control program
requirements in the October 27, 1998 Federal Register.

11



RESPONSE:

One of the problems faced by OAQ and stakeholders in developing
45CSR28 was constructing the rule in a manner that would be consistent
with and could properly interface with currently undeveloped nitrogen
oxides control programs mandated for submission to EPA by states,
including West Virginia, during 1999. Since the federal requirements for
these programs were not promulgated until late October 1998 and are still
being reviewed there has been considerable uncertainty as to the form
West Virginia’s nitrogen oxides control program, including trading
provisions, will take. Placing language in 45CSR28 that references this
prospective program is therefore awkward and was an issue when OAQ
was determining how to incorporate the language drafted by Mr. Kotcon in
a November 5, 1998, stakeholders’ meeting which referenced a national
nitrogen oxides program. Pursuant to EPA’s comments, those earlier
stakeholder discussions, and suggestion of OAQ’s staff working on the
mandated national program, OAQ has incorporated an additional open-
market trading program restriction in 45CSR28 at subsection 4.11. This
additional restriction will preclude any source participating in a nitrogen
oxides trading program developed pursuant to the federal mandate from
participating in the voluntary program created by 45CSR28. OAQ
believes that this language is sufficient to assure the trading program
segregation contemplated in EPA’s comments and to interface between
two trading programs more effectively than the language which had been
drafted on November 5, 1998.

Commenter: West Virginia Environmental Council

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

In addition to the four subjects discussed in the General Comments section
above, Mr. James Kotcon for the Council made several additional
comments which will be addressed in this section. The first comment
concerned public notification requirements in the rule and recommended
that expanded notification requirements be added to the rule, especially
where credits would be used in areas already experiencing high emissions.

OAQ agrees with this comment and has revised the rule by including
language in subsection 13.2, basically in accord with this comment.

Mr. Kotcon stated that the rule’s current inclusion of prohibitions and
restrictions for credit use in an area that would lead to an air quality
violation,and as a substitute for BACT, LAER, or New Source Reviews
should be retained.

0OAQ has retained these provisions in the rule.

12



COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

Mr. Kotcon stated that the rule currently contains extensive monitoring
data to verify that emissions reductions are “real, surplus, enforceable,
permanent and quantifiable” before credits are authorized. His comment
affirms the importance of such a requirement,

OAQ has retained these provisions in the rule.

Mr. Kotcon stated that the rule’s language pertaining to interstate trading
is critical in that it requires the more restrictive provisions of a state to

apply.

OAQ has retained these provisions in the rule, with minor clarification of
language.

Commenter: Chuck Wyrostok

COMMENT:

RESPONSE:

Mr. Wyrostok’s comments were essentially the same comments which the
West Virginia Environmental Council made.

See above responses to the Council’s comments as well as the responses in
the General Comments section above.

Commenter: Concerned Citizens’ Coalition

COMMENT:

RESPONSE:

Ms. Vivian Stockman commented for the Coalition that the rule’s intent is
good, but the rule as written cannot “stand up to those good intentions.”
Ms. Stockman'’s specific comments were essentially the same comments
which the West Virginia Environmental Council made.

See above responses to the Council’s comments as well as the responses in
the General Comments section above.

Commenter: Pamela Nixon, Environmental Advocate, WVDEP

COMMENT:

RESPONSE:

Ms. Nixon for the Environmental Advocate’s Office of the DEP stated that
the rule should include an environmental benefit discount for NOx
consistent with the comments of the U.S. EPA, the Environmental Council
and other commenters mentioned above. In addition, Ms. Nixon
commented regarding the permanent shutdown provisions of the rule,
again consistent with the Council and others mentioned above.

See above responses in the General Comments section of this document.
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Commenter: Denise Poole

COMMENT:

RESPONSE:

Ms. Poole commented that the rule’s objective is good, but that she is
concerned it does not achieve overall air quality benefits. She specifically
addressed the subject of shutdowns and also the issue raised by Mr.

Kotcon in his oral comments regarding the consensus process utilized by
the OAQ.

See above responses in the General Comments section regarding Ms.
Poole’s comments.

Commenter: Conni Gratop-Lewis

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

Ms. Gratop-Lewis stated that she agreed with the concept behind the rule,
but that she was not sure the rule went far enough in achieving the goal of
EPA’s model rule or of cleaning the air. She specifically commented
concerning the lack of NOx credit discounts and that the ten-year period
in which to retire credits is much too long. She stated that five years is
more useful.

See above responses in the General Comments section. With respect to
the issue raised about credit life, the OAQ offers the following response.
In drafting this rule, OAQ and its stakeholder group concluded that H.B.
4578 envisioned a ten-year life for emission reduction credits and this
provision for credit retirement in section 11 was apparently not questioned
or contested in public comments other than those of Ms. Gratop-Lewis.
Unfinalized guidance from EPA does not generally support a further
restriction of emission credit life. Accordingly, the ten-year credit life
provision in the rule was not changed.

Ms. Gratop-Lewis also commented that she was concerned that the -
language in the proposed rule was not what was agreed to by all the
stakeholders at the November 5th meeting.

This issue is addressed in the General Comments section, Issue 1, and in
the response to EPA’s last comment concerning interstate trading.

Ms. Gratop-Lewis stated she was not comfortable with the process
concerning facility shutdowns and believed public notification
requirements need strengthening. She also stated that the rule needs
revisited.

See above responses in the General Comments section, Issue 2, and the
response to Mr. Kotcon’s comment regarding public notification
requirements. Regarding the need to revisit the rule, see General
Comments, Issue 4, above.
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Commenter: American Electric Power

COMMENT:

RESPONSE:

Mr. Tim Mallan, Environmental Affairs Manager for American Electric
Power’s West Virginia office, stated that the process that led up to the
hearing was excellent and that he recommended it for other rules. He also
stated that he did not think the rule is completely finished and there are
still areas that need to be discussed.

Regarding Mr. Mallan’s comment that the rule needs to be revisited, see
General Comments, Issue 4, above.

Commenter: Union Carbide Corporation

COMMENT:

RESPONSE:

Mr. Jack Worstell of Union Carbide Corporation stated that the rule is a
fairly complex rule and that thel80 days from the statute to draft the rule
was a handicap. In addition, EPA presented the State with a long list of
very substantial issues. For these reasons, the rule ought to be revisited.

Regarding Mr. Worstell’s comment that the rule needs to be revisited, see
General Comments, Issue 4, above.

Commenter: Air Bank

COMMENT:

RESPONSE:

COMMENT:

Air Bank commented that for an open market emissions system to succeed,
it must provide a clear and measurable environmental benefit, and a
system which fails to provide positive environmental improvements or is
perceived as such will not endure in the long run. Air Bank’s comments
focused therefore on the aspects of the rule which it believes could inhibit
the timely development of the market, thus limiting the ability of the
market to improve air quality. The first specific comment concerned
credit uses and suggested the rule should more clearly emphasize what are
the allowable uses of credits under the program.

OAQ does not believe it is necessary to reorganize the parts of the rule as
suggested by Air Bank. A rule by its very nature must carefully prescribe
and limit the credit uses allowed under the program, and placing the
“Prohibitions and Restrictions™ section in an early portion of the rule, such
as section 4, is entirely appropriate.

Air Bank commented that the rule should be changed to provide that the
agency will have 30 days to process notices of generation and use, rather
than the rule’s 60-day time frame. It stated that 30 days, in its experience,
is sufficient.

15



RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

OAQ believes that 60 days may be necessary to adequately process the
notices of generation and use under this program. Much information is
required in the notices and the information may consist of complex
emissions data requiring sufficient agency review time.

Air Bank commented that the director may have “blanket” discretion
under subsection 14.7 of the rule to invalidate or remove credits from the
registry, and that this would not produce a workable, robust trading
program.

OAQ does not believe the rule as written permits unbridled discretion in
this regard but rather includes the factors which would cause the director
to invalidate or remove credits.

Air Bank commented that the types of information and the procedure for
protecting business confidentiality should be addressed generally in the
rule, as well as in more detailed terms in agency procedures. It stated that
both credit generators and credit buyers view credit pricing as business
confidential information and that disclosure of pricing information does
not necessarily represent the “true” market value of emission reduction
credit transactions.

The rule at subsections 12.5 and 13.5 states that information in the notice
and certification shall be available to the public, except for information
determined to be confidential under the Code and 45CSR31 (OAQ’s rule
pertaining to the procedures for claiming and justifying information as
confidential); this could include credit pricing information if properly
justified. OAQ believes that agency knowledge of emissions credit costs
may be very important in completing periodic trading program
assessments as required by the rule and EPA and for judging the success
and effectiveness, or lack thereof, of the program in meeting its goals.

Air Bank commented that with regard to interstate trading, the “test of
stringency” in subsection 17.5 of the rule must not be so rigid as to hinder
the development of effective Memoranda of Understanding.

OAQ believes that it is appropriate for environmental and economic
reasons that interstate agreements ensure equitable trades and a “ level
playing field” in such transactions. EPA’s comments reinforce the
position that the most restrictive provisions for credit generation and use
should be ensured within interstate trading agreements.
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Commenter: West Virginia Chamber of Commerce

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

COMMENT:

RESPONSE:

The West Virginia Chamber of Commerce commented generally that the
rule appears to have very limited utility because of restrictions required or
suggested by EPA and that due to the complexity of the program and the
180-day time frame for proposal, there was not an adequate opportunity
to examine the validity of EPA’s stated restrictions on emissions trading.
The Chamber further stated that EPA has not stated a statutory basis for
its positions but the rule must be approved by EPA as part of the SIP. The
Chamber requested the agency reconvene the stakeholders’ group to
continue work on the rule.

See General Comments, Issue 4 above.

The Chamber specifically commented that the rule at subsection 4.2
should be changed to permit the use of credits to meet the technology-
based standard under 45CSR27.

OAQ believes that despite the fact that the State’s air toxics rule at
45CSR27 is a State-only program, the same rationale applies for
prohibiting the use of credits to comply with BAT emission standards as it
does for the other technology-based emission standards established
pursuant to the federal Clean Air Act. Furthermore, the implementation of
BAT has been closely interlaced with the federal MACT standards for
many regulated emission units.

The Chamber commented that subsection 4.3 of the rule is not required by
EPA guidance and discourages reductions in the toxicity of emissions
which may be achieved by substituting the utilization of a feedstock or
process material which has a lower toxicity. The Chamber stated that
there is a sufficient amount of information regarding relative HAP toxicity
to allow the director to make case-by-case determinations regarding the
relative toxicity of many of the HAPs.

In the absence of a system to assure overall HAP prevention or reductions,
OAQ believes that trades involving HAPs should at least be limited under
this rule so as not to allow any actual increases of HAPs into the
environment from any facility. After consideration of the constraints in
the Code and the complexity of this issue, OAQ and the stakeholders
could not within the time period for the proposal of this rule develop rule
language to reconcile potentially conflicting language in the Code and
develop a viable system which allows flexible trades while protecting
public health. Consequently, OAQ and the stakeholders developed
provisions which would at least assure that trades are not permitted which
would allow any actual increases in HAPs.
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COMMENT:

RESPONSE:

The Chamber commented that subsection 4.5, relating to interpollutant
trading, could be construed as limiting netting otherwise currently
available under 45CSR13 and 14 and recommended revising the language
to be consistent with 45CSR14-2.34D(c).

OAQ recognizes that the provision in the rule setting constraints on HAP
emissions trading may have to be revisited when the rule is further
developed or revised. OAQ does not believe, however, that the rule
constrains emissions netting for major NSR purposes (including
45CSR14) because netting is a process occurring only within a single
facility and does not have to involve emissions trading as provided under
this rule. Since internal netting involves at least minor NSR permitting
processes and involves air pollutant levels only at one facility, it does not
create the type of potential environmental justice and other pollutant
transfer concerns that can occur as a result of trading between different
SOUrICes.

Commenter: Bowles Rice McDavid Graff & Love

COMMENT:

RESPONSE:

COMMENT:

Mr. Robert L. Burns, Jr. of Bowles Rice McDavid Graff & Love
commented for Century Aluminum of West Virginia, Inc. Mr. Burns stated
that the rule, although allowing credits to be generated for reductions
occurring after January 1, 1991, severely limits the ability of larger
companies to take advantage of such credits by requiring the notice and
certification under subsection 12.1 to be submitted within 180 days of the
effective date of the rule. He suggested that the 180 days be revised to two
years and stated this would allow larger companies a fair and adequate
amount of time to review the records of their previous emission reductions
to determine whether the reductions meet the criteria of the rule.

OAQ believes that for the practical implementation of this program and
considering EPA guidance on this issue, there must be a time limit in the
rule by which generators of credit reductions occurring prior to the
effective date of the rule must claim or “perfect” their credits in
accordance with the rule. However, in order to provide adequate time to
these sources, the rule has been revised at subsection 12.2 to require that
such notices be submitted within one year.

Mr. Burns stated the rule is unclear as to whether facilities wishing to take
advantage of emission reductions obtained after January 1, 1991, must
submit their notification within 180 days or whether they must obtain a
certification of completeness from the director within 180 days.
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RESPONSE:

COMMENT:

RESPONSE:

Commenter

COMMENT:

RESPONSE:

Commenter

COMMENT:

RESPONSE:

OAQ believes the rule is clear with respect to this issue--subsection 12.2
imposes a 180-day period, triggering from the effective date of the rule,
which applies to the facility’s submission of the notification and
certification and subsection 12.5 imposes a 180-day period, triggering
from receipt of the facility’s notification, which applies to the director and
his or her determination of completeness.

Mr. Burns also commented that the rule is unclear with respect to whether
a facility may reapply beyond the 180-day period if their application is
determined ro be incomplete by the director.

The rule at subsection 12.5 states that a notice of incompleteness shall not
preclude or prejudice a person from submitting a revised notice. OAQ
believes this would apply to a facility which is required to submit its
notice within 180 days from the effective date of the rule, as well as a
facility which is not subject to this requirement.

: West Virginia Manufacturers Association

Mr. John Pitner for the West Virginia Manufacturers Association
commented that the Association endorses and supports the adoption of an
emissions banking and trading rule for West Virginia. He requested that
the OAQ use interpretive or procedural rules to develop the forms referred
to in the rule.

Regarding the request to use interpretive or procedural rules to develop the
forms referred to in the rules, it is difficult to commit to any particular
approach for developing forms at this point in time, but the OAQ will
certainly give consideration to this suggestion at the appropriate time.

: State of New Jersey

The State of New Jersey commented that it is pleased West Virginia is
proposing to establish a trading program for NOx emission reduction
credits and encouraged the State to join the Interstate Trading Workgroup
recently established by the Ozone Transport Commission.

OAQ appreciates the State of New Jersey’s interest in its proposed rule
and emissions trading program.
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