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Pursuant to West Virginia Code § 5F-2-2(a), the undersigned
hereby consents to the filing of the foré&going rule.
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Signed this lst day of May,
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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: R Parscnalized Fitness Programs
Type of Rule: Legislativée X TInterpretive _.. Procedural
Agency: . . . State Tax Divigion Address, State Capitol

Charleston, WV

ANNUAL = . . FISCAL YEAR
1.BEffect of Proposed Rule Increase Decrease Current Next Thereafter
Estimated Total Cost & - $ $
Personal Services .. o - Q. : 0 0 0
Current Expense -0 . o . . 0- 0 0
Repdits arfd Alteraticns 0 0 . .0 0 0
Egquipment 0 0 0 0 0
Other . p PPV 0 R B .0 0 0
2. Explanation of above éstimatés’

The fiscal impact of this zrule should not wvary from that
envisioned by the Legislature when it enacted the exempticn from
Consumers Sales and Service Tax for certain perscnalized fitness
programs. W. Va. Code § 11-15-%(cc).

3, Cbjectives of these'rules: &

This interpretive rule explains and clarifies the exemption
from Conglumers Sales and Service Tax for chargés for membership and
services provided by health and fitness organizations relating to
personalized fitness programs.

4. Explanation of Overall Eccnohic Impact of Proposed Rule.
A. . Ecomomic Impacht on State Government. . .

There 1s not sufficient informaticn available Lo
determine the economic impact of this rule. .




B.  EBconomic Impact on Political Sukbdivisicns: Specific
Irdustries; Specific groups of citizens.

There 1s not sufficient information available to
determine the economic . impact of this rule. .

C.. ..Econcmic- Impaci on Citizens/Public at Large. :

Pecple who have memberships or utilize health and fitness
ocrganizations will he . .exempt on the charges relating to
perscnalized fitness programs. ' o

Date: May 1, 15892

Signature of Agency HEead or Authorized Representative .

Y //f%'ﬂf

Jamds H. Paige, III? : - - I
Stagte Tax Commissioner SR :
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1982
PERSONALIZED FITNESS PROGRAMS EXEMPTION
§110-15{(I)3-1. General.
1.1 Type of Rule. -- This rule is an interpretive rule as
defined in W.Va. Code §2%A-1-2.
1.2 . Scope. -- This interpretive rule explains and clarifies

the exemption from consumers sales tax provided in W.Va. Code
§11-15-9(o0), as added by Com. Sub. for Senate Bill No. 348 (1892),
exempting charges for. méemberships or services provided by health
and fitness organizations relating to personalized fitness
programs. . - T

1.3 Authority. —-- This interpretive rule is promulgated under
authority of W.Va. Code §11-10-5.

1.4 Filing Date. -— This interpretive rule was filed in the

State Register for public comment on May 1, 1992,
1.5 Effective Date. —-

1.6 Citation. -- This proposed interpretive rule may be cited
as Proposed 110 C.S.R. 15(1)3, § (19%82).

§110-15(1I)3-2. Interpretive Note.

This interpretive rule shall be read in pari materia with the
Consumers Sales and Service Tax and Use Tax legislative regulations
(110 C.S.R. 15, § 1 et seg.) previously promulgated by the Tax
Commissioner pursuant to authority granted by the Legislature in
W.Va. Code §64-7-6. The definitions, policies and procedures
provided in 110 C.S.R. 15, §1 et seg. are eqqally_applicable to
this interpretive rule. Should there be any inconsistency between
the promulgated legislative rules and this interpretive. rule, the
legislative rules shall control, except Uo the extent the
legislative rules do not reflect an amendment to the consumers
sales and use tax laws which is addressed in this or .another
interpretive rule. promulgated by the Tax Commissioner as provided
in article 3, chapter 29A of the West Virginia Code.
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§110-15(I)3-3. Definitions. -- Unless a specific definition 1is
provided in this section, terms used in this rule are defined as
provided in legislative rule 110 C.S5.R. 15, §1 et seg., unless the

context in which the term is used clearly requires a different
meaning. The following ferms shall have the meaning ascribed
herein, and shall apply in the singular as well as in the plural. .

3.1 "Health and fitness" means the physical health and
fitness of individuals but does not include mental health and
fitness or spiritual health and fitness.

3.2 "Health and fitness organization" means a business
established and operated for the primary purpose of providing
facilities, equipment and programs to members, oOr to both members
and nonmenbers, to maintain or improve the health and fitness of
the participant through rigorous physical exercise using the
facilities and equipment of the organization.

3.3 "Personalized fitness program' means a physical exercise
regimen specifically developed and tailored for the participant by
a personal fitness trainer, which (1) takes into consideration the
participant's age, health, physical conditicn, and fitness goals,
(2} provides a number of one-on-one work out sessions, at least in
the beginning of the personalized fitness program, and (3) requires
review and assessment, by the personalized fitness trainer, of the
participant's progress and design of a new regimen at least every
eight to ten weeks, all for the purpose of maintaining or imprecving
an individual®'s physical health and fitness.

3.4 tpersonalized fitness trainer" means an individual
certified as a personalized fitness trainer by the National Academy
of Sports Medicine (NASM), the American College of Sports Medicine
(ACSM), the IDEA Foundation, the Aerobic and Fitness Association of
America, or a similar type organization and who has a current
cardiopulmonary resuscitation (CPR) certification.

§110-15(T)3-4. Applicability of Consumers Sales Tax.

4.1 General Rule. -- The consumers sales and service tax is
imposed upon the sale of. tangible. personal property or .selected
services. All sales are presumed to be taxable unless the sale is
either excepted or exempt from the tax.

4.2 Personalized Fitness Program Exemption. -- Charges for
memberships or services provided. by a health and fitness
organization that are related to .and in furtherance of a
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personalized fitness program are exempt from consumers sales tax
beginning June 5, 1932.

4.2.1 This exemption does not apply to charges for
participation in a general exercise programs.

4.2.2 This exemption does not apply to charges for
memberships or services provided by golf courses, country clubs,
weight loss programs, equestrian clubs, swim clubs, tennlis clubs,
gymnastic clubs, dance studios, martial arts centers, or by any
other similar kind of organization. i

4.2.3 This exemption does not apply to sales of tangible
personal property, whether or not such property is used in a
personalized fitness program. To illustrate, this exemption does
not apply to sales of eguipment, sweatsuits, lotions or “"workouiL”
video cassettes, etc.

4.2.4 This exemption does not apply toc any portion of a
membership fee or charge, or service fee or charge, made by a
health and fitness organization that is not reasonably related to
participation in a personalized fitness program, as above defined.
To illustrate, this exemption does nor apply to fees or charges for
participation in a general exercise program offered by a health and
fitness organization. ' :

4.2.5 Fees or charges for services not reasonably
related to a participant's personalized fitness program may be
exempt for some other reason, however. To illustrate, the charge
for a.therapeutic massage at a health club is exempt from consumers
sales tax because the masseuse is rendering a "personal service",
as defined in the consumers sales tax law.

4.3 Purchases by Health and Fitness Organizations Taxable. --
Purchases of tangible personal property oOr taxable services by a
health and fitness organization for use or consumption in providing
perscnalized fitness programs are subject to consumers sales and
use taxes except as otherwise provided by law.

4.4 Method of Claiming Personalized Fitness Program
Exemption. -- A health and fitness organization is not required to
obtain an exemption certificate or any other proof of exemption
from am individual participating in a personalized fitness program
with respect to charges £for services relating to his or her
participation in that program. -

4.5 Health and Fitness Organizations Required to Keep
Accurate Record. -- A health and fitness organization is reguired .
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to keep accurate boocks and records to support the accuracy of the
gross receipts it claims are exempt from consumers sales tax and
the basis for the exemption(s) claimed.

4.6 Effective Date of Exemption. -- Exemption 11-15-9(00)
takes effect June 5, 1992, and applies to dues, fees or charges
collected on or after that date for participation after June 4,
1992, in a personalized fitness program. Consumers sales tax
collected prior to June 5, 1992, on dues, fees or other charges for.
participation in a personalized fitness program are not subject to
refund even if the personalized fitness program to which they
relate ends after June 4, 18992.




