. _ Lo Not Mark In this Box
WEST UERGHNHA
SECRETARY OF STATE _\
. KEN HECHLER FILED
ADMINISTRATIVE LAW DIVISICN REJL -3 R 2000
Form 2 OFFICC LT REST g

——
j U-.UH.J—\ RSV Y

NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

i

AGENCY: ___STATE TAX. DIVISION ; ' TITLE NUMRER:

'RULE TYPE: ___LEGISTATIVE ; CITE Au—momy W.VA. CODE § 11-10-5

AMENDMENT TO AN EXISTING RULE YES £ NO.

IF YES, SERIES NUMBER OF RULE BEING AMENDED: 15 | e

THLEOF RULE BEING AMENDED: CONSU“EERS SATLES AZ\"D SERVICE TAX
AND USE TaAX

IF NC, SERIES NUMBER OF NEW RULE BEING PROPOSED:

5

TITLE OF RULE BEING PROPOSED: .

e

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH

ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS | i

COMMENTPERIODWILLEND ON AUGUST 2, 1991 AT ___5:00 P.M,
ONLY WRITTEN COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE.FOLLOW‘ING
ADDRESS.

LEGAT. DTVISICN

DEPARTMENT OF TAX AND REVENUE

) ' THE ISSUES TO BE HEARD SHALL BE
P. 0. BOX 1005 _ LIMITED TO THIS PROPOSED RULE.

CHARLESTON, WV 23324-1005 Q/%‘M/

L. FREDERICK WILLIAMS, JR.

P N ONER
ATTACH A BRIEF QLMNARY OF YOUR p%%"“;fosm‘* COMMISSI

‘QD 7




GASTON CAPERTON
GOVERNOR

s
fogi M

- s . . ) "‘VL -—3 iy ~.
State of West Virginia e Fit 2 pg
Department of Tax and Revenue e BT g
ROLEA RN T .
Charleston 25305 L. FREDERICK WILLIAMS, JR.
SECRETARY

CONSENT TO_FILE RULE

July 2, 1991

Tc Whem It May Concern:

Title of Rule:
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Serises Number:

Consumers Sales and Service TaAx and Use Tax

110
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Pursuant to West Virginia Code § SF-2-2(a},

the undersigned

hereby consents to the filing ¢f the foregsing rule.

Signed this second day of July, 1991..

Secretary,

Tax and Revenué




FISCAL NOTE FOR FPRCOFPOSED RULES

Rule Title: Congumers Sales &nd Servige. and Use Tax

Type of Rule: X Legislative Interpretive __ Procedural
Agency: State Tax Division  Address: State Capitol; Charleston, WV 25305
1. Effect of ]  ANNUAL FISCAL YEAR *

Proposed Rule Increase| Decrease Current] Next | Thereafter

1 ] ~
} i
i i
I I |
! 1 | H 1
1 i § 1
! | | | |
Estimated Tetal Cost| § s - P8 s
i | | % |
! | { ; |
Persconal Services 1 -0- i -0- I -C- [ -0- | -0C-
{ [ I { I
i I i 1 I
Current Expense’ i -0~ I -0- i =0- ! -0- 1 -0-
1 I | 1 [
| I | 1 I
Repairs and | | ! | !
Alterations V-0~ Po-0- =0~ ! -0- 1 ~0-
| i i | i
I 1 7 1 1
Equipment - b -0- Poo-0- I -0- { -0- | =0-
[ ! | ] 1
I ! | i i
Other I -0- bo-0- o =0- ' -0- 1 =0~
| : | ; |
2. Egxplanation of above estimates:
There should be no fiscal effect on Deparimental expenses.
3. Objectives of these rules: ~
Thesge regulations explain and clarify the Consumers Sales and
Service Tax imposed by W. Va. Code § 11-15-1 et. =eg. and the
Use Tax imposed by W. Va. Code § 11-15A-1 et. seq.
4. Explandtion of Gverall Econcmic Impact of Proposed Rule.
A. BEconomic Impact on State Government.
The Consumers Sales and Service Tax and Use Tax provides
a very substantial percentage of the State's revenues.
The regulations assure_ proper administration cof the taxes.
B. Economic Impact on Political Subdivisions; Specific Industries;

Specific groups of citizens.

Bacause the Consumers Sales and Service Tax and Use Tax
affects all areas of governmerit and business, the regulaticns
have a similar effect.




C. Economic Impact on Citizens/Public at Large.

Because the ConsumershSales and Service Tax and Use Tax -
affects all areas of government and business, the regulations:

have a sinmilar effect.

Date: July 2, 1991 o
Signature of Agency Head or Authorized Representative

L] ()

' rederick Williams, Jr.
te Tax Commissioner




State of West Virginia
Department of Tax and Revenue

GASTON CAPERTON = __ Charieston 25305 . .. L. FREDERICK WILLIAMS, JR.
GOVERNOR SECRETARY

STATEMENT CF CIRCUMSTANCES

The Legislature in 1990 and 1991 snacted amendments to the Consumers
Sales and Service Tax imposed by W. Va. Ccde § 11-13-1 et seq.
Additionally, other areas within the regulations were found to need further
clarification. As a result, the regulations are amended.




LISTING OF SECTIONS NOT AMENDED WHICH ARE
DIRECTLY AFFECTED BY SECTIONS AMENDED

Generally spddking, the Consumers Sales and Service Tax and

Use Tax are transactional in nature. As a result, amendments to
sections within the Tregulations normally do neot affect other
sacticns which are not affected. An exception to that general

rule are amendments to secticons of general application.

Sections of general aprlication which are either amended or-
added are as follows: )

§ 110-15-3.4.1.1% Apportionment of sales price.

§ 110-15-4.9 Liability of Successor

§ 110-15-43 Liability cf Officers of Corporation

§ 110-15-4b Pricrity of Tax in Distribution of
Property and Estates

§ 110-15-5 - Accelerated Payment

§ 110-15-¢4 Apportionméﬁt of Purchase Price

§ 110-15-19 Agency Relationships; Direct Purchases




NOTE OF EXPLANATION AS TO EFFECT OF AMENDMENTS 7 "

The amendments to sections of 110 C.S.R. 15, Consumer Sales and
Service Tax and Use Tax, are either a direct result of amendments to W. Va.
Code § 11-15-1 et seg. enacted in 1990 and 1991 or found to be mnecessary
for the proper application and administration of the tax. Except for the
sections c¢f general application, the amendments, added sections and
repealed sections should have ne extra-section effect. The sections of
general applicaticn are as fcollows:

§ 110-15-3.4.1.1 Apporticonment of Sales Price

§ 110-15-4.9 Liability of Successor

§ 110-15-42 o Liability of Officers of Corporaticn

§ 110-15-4b Priority of Taﬁ in Bistribution of Property
and Estates

§ 110~15~5 Accelerated Payment

§ 110~15-94 Apporticonment of Purchase FPrice -

§ 110-15-19 ..Agency Relationships; Direct Purchases
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AMENDED SECTIONS ONLY

§ 110-15-1. General.

1.1 Type of Regulation. - These proposed sections amend Tlegislative
regulations as defined in W. Va. Code § Z29A-3-1 et seq.

1.2 Scope. - These proposed amended sections to the Tlegislative
regulations further explain and clarify both the West Virginia consumers sales
and service tax, in W. VYa. Code § 11-15-1 et seg., and the West Virginia Use
Tax, in W. Va. Code § 11-1%5A~1 et seq. in Tight of the legislative intent that
such tax laws be construed and applied, whenever possible, as complementary
laws. Only the amended sections are filed for public comment.

1.3 Authority. - These proposed amended sections to the Tlegislative

regulations are issued under the authority of W. Va. Code 8§ 29A~3-la, 29A-3-15,
and W. Va. Code § 11-10-5. : : ‘ : :

1.4 Filing Date. -
1.5 Effective Date. - o -

1.6 Citation. - The proposed amended legislative regulations may be cited
as 110 C.S5.R. 15, § {1%21).
§ 110-15-2. ‘Definitions. - As wused in these regulations and unless the

context clearly requires a different meaning, the following terms shall have the
meaning ascribed herein, and shall apply in the singular or in the plural.

2.1 "Air pollution" - See Section 2:£5vIri37ec 2.27.1.13.c of these
regulaticons. - o - ]

2.2 MAircraft,”" for purposes of the tax on gasoline and special fuel,
means and includes any airplane or halicopter that Tands in this State on a
regular or routine basis, and transports passengers or freight.

2.3 M"Adrcraft fuel," for purposes of the tax on gasoline and special fuel,
means gascline and special fuel suitable for use in any aircraft engine.

2.4 "Alteration" - See Section #:2373:% 2.24.3.1 of these regulations.

2.5 "Another state" means any state, as defined in Section 2:77 2.86 of
this rule except the State of West Virginia.
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2.6 "Aguacuiture" means the raising of fish or the growing of plants in
water for commercial purposes.

26 2.7 "Auxiliary personnel - See Section 2:72:2 2.81.2 of these
reguiations. ’ _ '

2-7 2.8 "Bona fide dues or membership fees" - Sse Section 2:49 2.48 of
these regulaticns. : :

2-8 2.9 '"Business" or 'doing business" includes any purposeful revenle
generating activity in this State and includes all activities engaged in or
caused to be engaged in with the object of gain or economic benefit, direct or
indirect, and all activities of the State and its political subdivisions which
invoive sales of tangible personal property or the rendering of services when
those service activities compete with or may compete with the activities of
other persons. :

£:9 2.10 "Capital fimprovement" - See Seciion 2:23:3:2 2.24.3.2 of these
regulations.

#-38 2.11 "Casual and occasfonal sales not conducted in a repeated manner
or in the ordinary course of repetitive and successive transactions of like
character" means sales of tangible personal property or services ("fund
raisers'), when such fund rafsers are of Timited duration and are held no more
than six (6) times during any twelve {12) month pericd. For purpcses of this
definition, the term "limited duration” means that a fund raiser may last no
Tonger than eighty-four (84) consecutive hours.

#-38-% 2.11.1 Any person gqualifying for an exemption from or relating
to casual and occasional sales shall have the exemption available for up to =z
total of six {6) fund raisers in z twelve (12) month period. The seventh (7%h)
fund rafser and any purported sale or fund raiser thereafter in any twelve (12)
month period shall not constitute a casual and occasional sale or fund raiser
for purposes of these regulations. Any purported fund rafser having a duration
Tonger than eighty-four (84) hours shall be +treated as two (2) or more
successive fund raisers. IT the number of total eaggregate .fund raisers is
greater than six (6) for any tweive (12) month period, any purported fund raiser
beyond six (6) is taxable activity.

2=%3 2.17 "Charitable contribution" means a contribution or gift to or for
the use of a corporation or organization, described in Section 170(c)(2) of the
Internal Revenue Code of 19358, as amended.

£2-12 2.13 "Charitable organization" means and finciudes any corporation or
organization which 1is organized apnd operated exclusively for religiocus,
charitable, scientific, testing for public safety, T1iterary, or educaticnal
purposes, or to foster national or internaticnal amateur sports competition (but
only if no part of its activities involve the providing of athletic facilities
or equipment), or for the preventicn of crueliy to children or animals, provided
that no part of the net earnings of the organization inures to the benefit of
any private sharehoider or dindividual, that no substantial part of the
activities of the organizaticn is carrying on propaganda or otherwise attempting
to influence legislation and that it deces not participate in any political
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campaign on behalf of any candidate for public office. For purposes of this
Section, such participation would idinclude publishing or distribution of
political statements. '

2-%3 2.14 "Church" means an individual parish, cengregation or Iike
subgroup of an ovrganized religion, denomination, sect or religious society, or a
convention or association of churches as defined in Section 170 of the Internal
Revenue Code of 1986, as amended, which is exempt from federal incomes tax under .
Section 501(c)(3) or Section 501{c)(4) of the Internal Revenue Code of 1986, as
amended; but the term "church" shall not include an affiliated religious schoo®.

2-%4 2.15 "Civic -organization" means a nonprofit organization or
corporation that is operated exclusively for the promotion of social welfare.

2-25 2.16 "Commercial production of an agricultural product" means. the
production of feod, fiber, or woodland products (but not timbering activity) by
means of cultivation, tillage of the s¢il or by the conduct of animal,
Tivestock, dairy, apiary, equine or poultry husbandry, zquacultural activity,
horticultural aciivity, or any other plant or animal production activity and all
farm practices related, usuzl or incidental therete, including the storage,
packing, shipping and marketing of agricultural or farm products, but not
including any manufacturing, milling or processing of such products by persons
other than the producer thereof, such production being measured by annual sales
of at least one thousand dollars (31,000) of such agricultural products:
Provided, That for the first twelve (12) months after the occurrence of a
catastrophe, such as fire, drought c¢r flcod, which substantially destroyed the
agricuitural product being produced or the means for harvesting such product
other than merely mechanical breakdowns, or for the first twelve (12) months
after the commercial producer of an agricultural product has first commenced
such production activity, the recuirement of annual sales of at least one
thousand dollars ($1,000) of agricultural products need not be satisfied 1in
order for the activity to be the commercial production of an agricultural
product. : -

2-146 2.17 "Communication" means all telephone, radio, 1ight, 1ight wave,
radio-telephone, telegraph and other communication or means of communication,
whether used for veoice communication, computer data transmission or other
encoded symbolic information transfers and shail include commercial broadcast
radio, commercial broadcast television, cable ielevision and motion picture
thaaters. -

2-37 2.18 "Conditional sale™ means an agreement for the sale of tangibie
personzl properiy pursuant to which possession is delivered to the buyer, but
title is retained by the seller until the performance of some condition, usually
the payment of the purchase price, has occurred.

2738 2.19 "Consumer"” or "ultimate consumer" means any person who uses or
consumes taxable services or tangible personal property.

£33 2.20 "Consumers sales and service tax," "consumers sales tax" and
"sales tax" mean the tax imposed by W. Va. Code § 11-15-~1 gt seq.
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2-28 2.21 "Contract" or "contracts" means, for purposes of the transition
rules set forth in W. Va. Code § 11-15-8a %%-15-8a for contracting activities,
written agreements reciting or setting forth a fixed price consideration, or a
consideration based upon cost pius a stated percentage or a stated monetary
increment. This term does not mean or include ongoing sales contracts,
contracts whereby any element of the consideration cr the property or services
sold or to be_rendered in performance of the coniract are undefined, or
determined, as to either nature or quantity, subsequent to the making of the
contract, or any open-endad contract.

3%

2.21.1 The term "contract” or "contracts" does net include for
purpeses of the transition rules set forth in W. Va. Code §§ 11-15-8a and
11-15-8¢c, chapge orders wherein the scope of work conta1ned _in the original

contract is exceeded to a degree suff1c1ent]y s1qn1f1cant to require additional
charges to the customer, Purchases by a contractor for use in contracting

activities performed under such change orders are subject tc the consumer sales
and service tax.

2+2% 2.22 "Contract basis" means, for purposes of determining the exemption
of certain charges for room and mea?s the circumstance where a fixed price is
paid for consumpticn of food products during a specific period of time without
regard to the amount of food product actually consumed by the particular student
contracting for the purchase and ne money is paid at the time the feood product
is served or consumed. The term "specific period of time" means a fixed time
period of not less than thirty (30) consecutive days.

g-72 2.23 "Contract renewal" or "renewal" means, for purposes  of
contracting activities, a covenant or agreement entered into or assumed by
parties which have a current contractual relation or which have had a past
contractual relation, whereby the parties .agree to fincur obligations beyond
those which they wers, or would have been, recuired, at the minimum, to carry
out under their current or past contractual relation.

2-23 2.24 "Contracting" or "contracting activity” means and includes the
furnishing of work, or both materials and work, for another (by a sole
contractor, general contractor, prime contractor or subcontractor) in
fulfillment of a contract for the construction, alteration, repair, decoration
or improvement of a new or existing building or structure, or any part thereof,
or for removal or demolition of a buiiding or structure, cr any part thereof, or
for the alteration, improvement or develiopment of real properiy.

2-£3+-% 2.24.1 Contracting does not include the furnishing of work, or
both materials and work, in the nature of hook-up, connection, installatien or
other services if such service is incidental to the retzil sale of tfangible
nersonal property from the service provider's dnventory: Provided, That such
hock-up, connecticon or installation of the foregoing is incidental to the sale
of the same when performed by the seller thereof or performed in accordance with
arrangements made by the seller thereof.

2r837371 2.24.1.1 Examplies of transactions that are excluded
from the definition of contraciing pursuant hereto include, but are nct lTimited
to, the sale of wall-to-wall carpeting and the installation of wall-to-wall
carpeting, the sale, hook-up and connectien of mobite hemes, window air
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conditioning units, dishwashers, clothing washing machines or dryers, other
household appliances, drapery rods, window shades, venetian blinds, canvas
awnings, free-standing industrial or commercial equipment and other similar
items of tangible personal propertiy.

2v2372 2.24.2 Form of Contract Net Contrelling. - Any act1v1ty that
falls within the definition of contracting under this Ssction 2:23 2.24 of these
regulations shall constitute contracting regardless of whether the contract
governing the activity is written or oral and regard1ess of whether it is in
substance or form & lump sum contract, a cost-plus contract, a time ahd
materials contract (whether or not open-ended), or any other kind of
construction contract.

2-2373 2.24.3 Special Rules. ~ For purposes of this definition:

2-2373:1 2.24.3.1 The term "alteraticen" means and is limited to
alterations which are capital improvements to a building or structure or to real
property.

27237372 2.24.3.2 The term "capital improvement"  means
improvements that are affixed to or attached to and become a part of a building
or structure or the real property or which add utility te real property or any
part thereof and that last, or are intended to be relatively permanent.

2-2373728-2 2.24.3.2.a The term ‘"relatively permanent”
means lasting at Teast a year or longer in duration without the necessity for
regularly scheduled recurring service to maintain such capital improvement.

2:2373:270 2.24.3.2.5 The term "regular recurring
service” means regularly scheduled service intervals of less than one year.

27237373 2.24.3.3 The term "decoration" means and is Timited to
decorations which are capital improvements to a building or siructure or to real
property. _

2-23-3:4 2.24.3.4  The term "“improvemen:t" means and is Timited
to improvements which are capital improvements to a building or structure or to
real property.

2+23+3+-5 2.24.3.5 The term "repair" means and is limited to
repairs which are capital improvements to a building or structurs or to real
property. "Repairs" does not finclude ordinary maintenance and repairs which
tend to restore and repair the effects of normz wear and tear which occurred in
the past or. ordinary repairs which do not materially add to the economic value
of the asset : -

2-23:7376 2.24.3.6 The term "structure™ includes, but s not
Timited to, everything built up or composed of parts joined togeuher in scme
cefinite manner and attached or affixed to real properiy, or which adds utility
to real property or any part thereof, or which adds utility to a particular
parcel of property and is intended to remain there for an indefinite period of
Time.
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2.25 "Day care center” or "licensed or registered day care center' means a
facility licensed in_accordance with W. Va. Code § 43-2B-1 et seq. and operated
by a chiid welfare agency for the care of seven (7} or mere children on a

non-residential basis _or redjstered in accordance with W. Va. Code § 43-28-1 et
seq. and operated to_care for four (4) to six (6) children, inciuding those
living in the household, who are under six (6) years of aqe: Provided, That the

term does not include:

2.25.1 a kindergarten, pre-scheol or school sducation program which
is operated by a public school or which is accredited by the State Department of
Education, or any other kindergartens. pre-school or school programs which

operate with sessions not exceeding four {4) hours per day for any childs

2.25.2 a facility operated feor nonresidential care of children for
brief periods while parents are shopping, engaging in recreational act1v1twes,
attending religious services or engaqing in other personal affairs or business;

2.25.3 summer recveaticn camps or educational summer camps operated
for children attending sessions for per1od5 not exceeding thirty (30) days;

2.25.4 family and in-home day care or baby-sitting services.

2.25.5 See Section 9.2.8 of these requlations for additional
information.

gr#4 2,26 "Decoration” - See Section 27837373 2.24.3.3 of these
regulaticns. '

2:25 2.27 "Directly used or consumed" in manufacturing, transportation,
transmission, communication or the production of natural resources shall mean
used or consumed in those activities or operations which constitute an integral
and essential part of such activities, as contrasted with and distinguished from
those activities or operations which are simply incidental, convenient or remote
to such activities.

2-25-% 2.27.1 Uses of property or consumption of services which
constitute direct use or consumption in the activities of manufacturing,
transportation, transmission, communication or the production of natural
resources shall dnclude only:

2-25-3-% 2.27.1.1 In the case of tangible personal property,
physical incorporation of property into a finished product resuiting from
manufacturing production or the production of natural resources;

2:25-3-2 2.27.1.2 Causing a direct physical, chemical or other
change upon property undergeing manufacturing production or production of
natural resources;

£-£5-1-3 2,27.1.3 Transporting or storing property undergofng
transportation, communication, transmission, mapufacturing productien, or
production of natural resources; ) )
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2257374 2,27.1.4 . Measuring or verifying a change in property
directly used in +transportation, communication, transmission, manufacturing
production or production of natural rescurces;

225735 2.27.1.5 Physfcally ~controlling or directing the
physical movement or operation of property directly used fin transportation,
communication, transmission, manufacturing production or production of natural
resources;

2-85+3-6 2.27.1.6  Directly and physically recording the flow &f
property undergoing transportation, communication, transmission, manufacturing
production or production of natural resources;

285737 2.27.1.7 Producing energy for property directly used.
in transportation, communication, transmission, manufacturing production or
production of natural rescurces; h ' ,

P-P5-3-8 2.27.1.8  Facilitating the transmission of gas, water,
steam or electricity from the point of its diversion to property directly used
in transportation, communication, transmission, manufacturing production or
production of natural resources;

2r8573#79 2.27.1.9  Controlling or otherwise regulating
atmospheric conditions raquired for transportation, communication, transmission,
manufacturing production or production of natural resources;

-25+3-38 2.27.1.10 Serving as an operating supply for property
undergoing transmission, manufacturing producticn or production of natural
resources or for property directly wused in transportation, communication,
transmission, manufacturing production or production ¢f natural resources;

2-7573731 2.27.1.11 Maintaining or repairing property directly
used in transpertation, communication, transmission, manufacturing production or
production of natural resources; :

. 2-25-3-%2 2.27.1.12 Storing, removing or transporting economic
waste directly resulting from the activities of transpertation, cemmunication,
transmission, manufacturing or production of natural rescurces; ~

2-925-3-13 2,27.1.13 Pollution control or environmental guality or
protection activity directly relating to the activities of manufacturing,
transportation, communicaticn, transmission or .the production of natural

resources. : - oo R

2-257%-33-2 2.27.1.13.a "Pollution control” means  any
service, system, method, construction, device or appliance appurtenant thereto
used or intended for the primary puvposs of eliminating, preventing, or reducing
air, noise. or water pollution, or for the primary purpose of treating,
nretreating, modifying or disposing of any potential solid, 1iquid or gaseous
pollutant which, 1f released without such treatment, pretreatment, modification
or disposal, might be harmful, detrimental or offensive to the public and the
public interest. _ o _
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2-£5+3-337b 2.27.1.13. b "Environmental quality or
protection activity or facility" means services, devices (including identifiabie
parts of devices), systems or facilities used or intended for use primarily for
the protection of the »public and the public interest through the control,
reduction or elimination of air, water or noise pollution immediately caused by
and directly related to the activities of manufacturing, transportation,
communication, transmission or the preduction of natural resources.

2r25737337¢ 2.27.1.13. ¢ "Air pollution" means the presence
in the cutdoor atmosphere of one or more air contaminants or combinations
thereof in such quantities and of such charactaristics, location and duration as
to be injurious %o the public and the public interest, or toc unreasanably
interfere with the comfortabie enjoyment of Tife or property or the conduct of
business within such areas of the State as shall be affected thereby.

2-8571-13-d 2.27.1.13.d "Water pollution” means the
discharge or deposit of sewage, 9industrial wastes, or other wastes of such
condition, in such manner, or in such quantity as to cause ground or surface
water to be contaminated, unclean, or impure ifo such an extent to make said
waters detrimental to the public and the public interest.

2r257%713ve 2.27.1.13.¢ "Neise poilution" means sound which
has intensity, duration or character which exceeds standards developed by the
State environmental protection agancy.

2-2573714 2.27.1.14 Personnel, pliant, product or community safety
or security activity directly relating to the activities of transportation,
communication, transmission, manufacturing production or production of natural
resources; or

272571715 2.27.1.15 Property or services otherwise used as an
integral and essentizl part of transpertation, communication, transmission,
manufacturing production or producticn of natural resources.

2-285:2 2.27.2 Uses of property or services which would not constitute
direct use or consumption in the activities of manufacturing, transportation,

transmission, communication or the production of natural resources shall
inciude, but is not be limited to:

grzbvégtt 2.27.2.1  Heating and iliumination of office buildings;
2-257272 2.27.2.2  Janitorial or general cleaning activities;
2r25vEr3 2.27.2.3  Personal comfort of personnel;

2-E57874 2,27,.2.4  Production planning, scheduling of work, or
inventory contrel;

27257275 2.27.2.5  Marketing, general management, supervision,
finance, training, accounting and administration: or

2r25+856 2.27.2.6 An  activity or functien incidental or
convenient = to - transportation, communication, transmission, manufacturing
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production or production of natural resources, rather than an integral and
essential part of such ac%ivity.

2-25-3 2.27.3 For a mere detailed discussion of the direct use
concapt, See 3ection 123 of these regulations.

£-26 2.28 "Distributor" means and includes, for purposes of the tax on
gasoline and special fuel, every person:

2v86+% 2.28.1 Who produces, manufactures, processes or otherwise
alters gasoline or speciazl fuel in this State for use or for sale; or

272672 2.28.2 Who engages in this State in the sale of gasoline or
special fuel for the purpose of resale or for distribution; or

272673 2.28.3 Who receives gasoline or. specfal fuel inte the cargo
tank of a2 tank wagon in this State for use or sale by such person.

2:27.2.28 "Drugs" inciudes all drugs or appliancesy which cannct otherwise
be acguired over-the-counter but must be dispensed upon written prescription of
a physician, or dentist and any other professional person licensad to prescribe.

2-728 2.30 "Educational summer camp" means a program and facility providing
courses - of instruction in activities such as art,science, music, computers,
foreign languages, fcorestry, religious study, etc., such courses of instruction
occupying a substantial amount of +time during which participants are in
attendance at the camp. .

2-28+% 2.30.1 For the purpose of this vregulation, the term

"educational" means: dedicated to providing instruction or learming for the
intellectual, physical and moral development and betterment of the recipient
thereof, and the 1improvemant of his knowledge, skill and character. For

purposes of these regulations, those courses of study traditionally provided
through formal schooling may be presumed to be educational.

gefB-2 2,.30.2. Training in athletics, sports training, or physical
conditioning shall —not be considered "educational"™ for purposes of these
regulations uniess the primary scope or purpose ¢f the summer camp is not
training in athletics, sports training, or physical conditioning. ‘

22283 2.30.3 Specifically exciudad from the definizion of
educational summer camps are those programs and facilities primarily related to
paramilitary training, nudist camping or those related to animal training.

2-28r4 2.30.4 For purposes of this reguiation, the term "summer"
means that portfon of the year during which West Virginiz elementary and
secondary public schools have summer recess. This period shall begin with the
earliest cessation of the regular school year occurring for any such West
Virginia public schocl zmong all such schoolis in all counties of the State of
West Virginia, and shall end with the latest beginning of the next regular
school year occurring for any such West Virginia public school among all such
schools in all counties of the State of West Virginia.




State Tax Department

Title 110
Serjes 15

2:29 2.31 "Environmental quality or protection activity or facility" - See
Section 2r#Z6r-ivi3sh 2.27.1.13.b of these regulations.

2.32 "Farm_ products" means oproducts. grown on a Tfarm, generally for
consumption, and includes. but is not necessarily limited to, apples, cherries,
strawberries, natural honey and corn; however, farm products do not include that
which is made on & farm such as, but not limited to, Jjams, preserves, apple
cider or guilts. :

2-38 2.33 "Food" and "food for meals" means and includes edible foodstuffs
intended for human consumpticn and items commonly thought of as Tood, including,
by way of illustration and nect by limitation, cereals and cereal products, meat
and meat products, fish and fish products, poultry and poultry products, fresh
and salt water animal products, eggs and egg products, vegetables and vegetable
products, fruit and fruit preoducts, flour and flour products, sugar and sugar
products, miik and milk products, cocoa and cocoa products, coffee and coffee
substitutes, teaz, herbs, spices, salt and salt substitutes, condiments, candy
and confections, soft drinks, soft drink mixes and syrups, tenderizers, food
coloring, bottled drinking water, sugar substitutes, oleomargarine, shortening,
gelatins, baking and <cooking ingredients, mushrooms, spreads, relishes,
desserts, flaverings, edibie seeds, nuts and berries: Provided, That the term
"food" and "food for meals" does not include medicines, vitamins and dietary
supplements whether in liquid, powdered, granular, tablet, capsule, lozenge, or
i1l form; spirituous, malt or vincus liquers or beer; ice; tobacco or tebacco .
products; candy-and-confactionsy chewing gum; cake Tetters; breath mints; or
food scld through a vending machine.

7-38-% 2.33.1 Tests for Determining Whether "Food is Intended for
Human Consumption". - Occasionally a quesiion may arise concerning whether a
particular food or food product is dintandad for human consumption. This
question is to be answered by application of the following two tests. If either
question is answered in the negative (no), the item may not be considered as.
"food intended for human consumption," and consumers sales and service tax must
ba collected.

27397371 2.33.1.1 Test One. - Is the product generally regarded
by the public as baing food intended for human consumption?

2-38-1-2 2.33.1.2 Test Two. - Do the words or statements on the
label or package, if any, suggest that the product s feood intended for human
consumption?

2-38-2 2.33.2 The burden of proving that a particular food or product
is purchased as "food intended for human consumption" rests on the vendor. In
case of any doubt as to whether the product is intended for human consumption,
the tax shall be collected. . Any person claiming to be aggrieved by having teo
pay the consumers sales and service tax shall pay tha amount of tax to the
retatl merchant {vendor) and file a claim for refund with the Tax Commissioner.

2-3873 2.33.3 See Appendix 1 of these regulations, "Condiments
considerad to be food" which is an {1lustrative Tist of items which are included
in the definition of "food."
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2733 2.34 "Gasoline" means .and inciudes, for purpeses of the tax on
gasoline and special fuel, any product commonly or commercially known as
gasoline, regardiess of classification, suitable for use as fuel in an internal
combustion engine, except special fuel as defined in Secticn 276 2.85 of these
regulations, inciuding any product cbtained by blending together any ore or more
products, with or without other products, if the resultant product is capable of
the same use. ' ; —e

2-32 2.35 "Gross proceeds" means the amount received in money, credits,
property or other consideration from sales and services within this State,
without deduction on account of the cost of property sold, amounis paid for
interest or discounts or any other expenses whatscever. Gross proceeds shall be
reduced by the value of an ftem of tangible personal property which is traded-in
for the purpose of reducing the purchase price of the item purchased or the
amount of a discount allowed by the vendor for the item at the time the {tem is
purchased. . Losses shall not be deducted, but any credit or refund made for
gocds returned may bes deducted. :

2732:-1 2.35.1 Gross proceeds shall include the amount of any excise
tax or other tax imposed upon the tangible perscnal property or taxable service
sold or used, or the sale thereof, prior to the imposition of the West Virginia
consumers sales and seryice tax or Use tax on such property or taxabla service.

2r32-2 2.35.2 CGross proceeds shall include any increase in the amount
paid by the ultimate consumer or end user of tangible personal properiy or a
taxable service by reason of shipping charges, postage, handiing charges, costs
of travel or transportation or any similar cost or charge.

#+32x3 2,.35.3 For purposes of these regulations the terms '"charge,”
"gross sales price," "sales price,” "purchasz price,” "monetary consideration”
and "gross receipts’ shall be synonymous with the term "gross proceeds.”

2-32-4 2.35.4 Gross proceeds shall not include the amount of federal;
state or Tocal tax simultaneously imposed upon the tangible personal property or
service purchasad.

2-33 2.36 "Importer" means and Tncludes, for purposes of the tax on
gasoline and special fuel, every person, resident or nonresident, other than a
distributor, whe receives gasoline cor special fuel outside this State for use,
sale or consumpticn within this State, bhut shall not include the fuel in the
supply tank of a motor vehicle that is not a motor carrier. See definition of
motor carriar in Section #+44 2,52 of theses regulaticns.

£-34 2,37 "Improvement" - See Seciion £-823-3-4 2.24.3.4 of these
regulations. _ ) .

2-35 2.38 "Intangible personal property" means chattel interests, real and
personal, money, credits, investments and the evidences therecf,

2736 2,38 "Isolated transaction" means a transaction or event in which
tangible personal property or a taxable service is sold, transferred, offerad
for sale or delivered by the owner thereof or by his representative. In order
to qualify as an_ isoiated transaction, the seller may not be in the business of
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selling the type of tangible personal property or rendering the service which is
the subject of the transaction. The isclated transaction may be in the form of
a single transaction, or a series of individual transactions which would be an
event. An example of a single transaction would be the sale of a boat. An
example of a series of transactions comprising an event would be 2z yvard sale.
An event may not be Tonger than forty~eight (48) hours in duraticn. A person
qualifying for the exemption shall have the isclated transaction exemption
available for up to a total of four (4) "isclated transactions® (whether they be
"transactions" or "events," as herein described,) in any twelve (12) month
period. The fifth (5th) transaction or event and any transaction. or event
thereafter in any such twelve (12) month period fs taxable. Any purported
"event" having a duraticn longer than forty-eight (48) hours shall be treated as
two {2) or more successive "events." If the number of tctal aggregate events is
greater than four (4) for any twelve (12) menth period, any purported event
beyond four (4) is a taxable activity.

2v36v1.2.39.1 The isolated transaction exemption shall be availzble
for persons selling their tangibie personal property through an aucticneer, if
the requirements of this definition are met with relatfon to the person whose
property is being sold. For sales by an auctioneer, See Section 8 of these
regulations. '

237 2.41 "Lease" includes rental, hire and Ticense.

2.242 "Livestock" means farm animals raised for profit but does not inciude
cats, rabbits, dogs, rats, mice, raccoons, groundhogs, deer, squirrels, crows,
bears, exotic animals, parrots, parakeets, swans, peafowl, tropicail or wild or
exotic birds or fish or any animal commenly kept as, or thought of as a pet, or
any game animal or wild animal unless raised for profit: Provided, That such
profit is not obtained through the sale of such animal, fowl or fish being scld

2% a pet. B

2.43 "Management information services facility" means a building, or any
part thereof, or a complex of buildings, or any part thereof, inciuding the
machinery and equipment located therein, that s exclusively dedicated to
providing management information services to the owner or operator thersof or to
ancther person.

2.44 "Management information services" means. and is limited to. data
processing, data storage, data recovery and backup, programming recovery and
backup, telecommunications, computation and computer processing, _computer
programming, electronic information., and data management activities, or any
combination of such activities, when such activity, or activities, 1is not
subject to regulation by the West Virginia public service commissiorn and such
activity, or activities, 1is for the bpurpose of managing, planning for,
crganizing, or operating, any industrial or commercial business, or any
enterprise, facility or facilities of an {industrial or commercial business.
whether such industrial or commercial business or enterprise, tacility or
facilities of an industrial or commercial business is located within or without
this state and without regard to whether such industrial or commercial business.
or enterprise, facility or facilitises of an industrial or commercial business is
owned by the provider of the management information services or by a "related
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person," as defined in Section 267(b) of the Internal Revenue Code of 1986, as
amended. = .. =

2-38 2.45 "Manufactured home" means a structure, transportable in one (1)
cr more secticns, which in the traveling mode is eight (8) body feet or mors in
width or forty (40) body feet or more in length or, when erected on site, is
three hundred twenty (320) or more square feet, and which 9s built on =a
permanent chassis and designed to be used as a dwelling with or without. a
permanent foundation when connected to the required utilities, and includes the
plumbing, heating, air conditioning and elecirical systems contained thereih;
except that such term includes any structure which meets all the requirements of
this definition except the size requirements and with respect to which the
manufacturer voluntarily files a certificate which complies with the applicable
federal standard as set forth in the National Manufactured Housing Construction
and Safety Standards Act of 1974 (42 U.S.C. § 5401, et seq.) and the federa]
manufactured home construction and safety standards and regulaticons promulgated
by the Secretary of the United States Department of Housing and Urban
Develcpment to implement such act. Calculations used tc determine the number of
square feet in a structure will be based on the structure's exterior dimensions
measured at the largest heorizontal projecticns when entered on site. The ternm
"manufactured home" includes: ' '

273871 £2.45.1 units containing parts that may be folded, collapsed or
telescoped when being towed and that may be expanded to provide additional cubic
capacity.

#-38-2 2.45.2 units composed of two (2) or more separately towable
components designed to be joined into one (1) fintegral unit capable of being
separated again intc the components for repeated towing.

2-38v3 2.45.3 units designed to be used for residential, commercial,
educational or industrial purposes, excluding, however, recreational vehicles,
as defined in Section 2:-78 2.71 of these reguiations.

2739 2.46 "Manufacturing” means a systematic operation or integrated series
of systematic operations engaged n as a business or segment of a business which
transforms or converts tangible personal property by physical, chemical or other
means into a different form, composition or character from that in which it
originally existed. Manufacturing production begins with the arrival of raw
materials and ends when the property has reached that point where no further
chemical, physical or other changes are to be made to the resultant property in
the production process. ' . :

#3971 2.46.1 A person may be engaged in a manufacturing activity
although such person dces not have legal title to or any economic interest in
the tangibie personal property so transformed or converted.

2.47 "Member of the producer's immediate family" means the oproducer's
spouse, son. step-son, daughter, step-daughter and any other person rslated by
bleod or marriage residing with the producer.

2748 2.48 "Membership fees or bona fide dues" mean those amounts paid by
members which entitle such persens to continued membership in a corporation,
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organization or association. Membership fees or bona fide dues do not includs
any amounts paid for tangibie personal property or specific services rendered to
membars by a corporation, organization or association. For related material See
Sections 52.4 and 70.3 of these regulations.

2+41 2,49 "Mobile home" means a "manufactured home" as defined in Section
2+44 Z.4% of these regulaticns,

2r42 2.50 "Modular home” means a "manufactured home" as defined in Section

Ar44 2. 45 of these regulations.

#+43 72.51 "Monetary consideration" means the actual cost to the purchaser
of tangible_personal property or a service purchased after deduction for the
value.of any fitem traded=in as part of the consideration paid for the tangikle
personal property cor service purchased. Meonetary consideration shall not
include the amount of federal, state or lozal tax s1mu1taneou51y imposed upon
the tangible personal property or seryice purchased.

244 2.52 "Motor carrier! means and includes, for purposes of the tax on
gasoline and special fuel, (A} any passenger vehicle which has seats for more
than nine passengers ir additfon to the driver, any road tractor, tractor truck
or any truck having more than twe axles, which iz operated or caused toc be
operated, by any person on any highway in this State using gasoliine or special
fuel; and (B) any aircraft, barge or other watercraft, or Jlocomotive
transporting passengers or freight in or through this State.

2-45 2.53 "Motor vehicle" means and inciudes, for purposes of the tax on
gascline _and specfal fuel, automobiles, motor carriers, moter trucks,

motorcycles and all other vehicles or equipment, engines or machines which are._

operated or propelled by combusiicn of gaseline or special fuel. See this
Section 2 fer the definition of "vehicle.”

2+46 2.54 "Natural Resources." - See Section 123 of these regulations.

2747 2.55 "Nonprofit organization" means a corporation or organization no

part of the income or profit of which is distributed to {its shareholders,
members, diresctors or officers. '

7748 2.56 ”No1se po]lut1on” - See Section 2+-25r3-33-e 2.27.1.113.2 of these
regulatiens.

£749 2.57 "Occasional sale of food" means a casual and cccasional sale, as
defined in Section 2738 2.11 of these regulations, of food, as defined in
Section 238 2.33 of these regulations.

2-58 2.58 "Parson™ includes any state, and its political subdivisicens or an
agency of either, the State of West V1rg1n1a and its polfitical subdivisfons or
an agency of elther, and any 1nd1v1dua1 firm, partnership, joint venture, joint
stock company, the government of the Un1ted States and its agencies, any public
or private corporaticn, municipal corporation, cooperative, estate, *trust,
business trust, receiver, executor, administrator, any other fiduciary, any

representative appoinied by order of any court or otherwise acting on behalf of
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others, or any other group or combination acting as-a unit, and the plural as
well as the singular number of the entities hers enumerated.

2-5% 2.59 "Personal service" inciudes those services:

2-53+% 2.59.1 Compensated by the payment of wages in the ordinary
course of employment;

2-53+2 2.55.2 Rendered to the person of an individual without, at the
same time, se111ng tangible personal property, such as nursing, barber1ng, shoe
shining, manicuring and similar services. - See Section 8.1.2 of these
regulaticns. _ ; -

#-52 2.60 "Pollution control" - See Section #2-25-%-33-a 72.27.1.13.a of
these regulations.

2.61 "Pouttry" means domestic fowl raised for meat or eqgs and includes,
but is not_ necessarily Timited +o, chickens, turkeys., ducks and geese: not
inciuded in this definition are crows, parrots, parakests, swans, peafow],
exotic or wild birds not raised for meat or eqgs.

2753 2.62 "Pouliry house" means a structure used solely for the purpose of
sheitering domesticated birds_which are kept for the production of meat or eggs,
and not used for sheltering any other animals or humans.

2+54 2.63 "Private school" means an institution of learning, providing
elementary or secondary educational instruction and falling within Exemption A
or K of West Virginia Code & 18-8-1 as a State approved alternative to
compulsory public school zattendance. Such schools may include parochial
schools, church schools, schools operated by a religious order or other
nonpubiic schoeols.

2-68 2.64 "Producticn of natural rescurces" means the performance, by
efther the owner of the natural rescurces or another, of the act or process of
exploring, developing, severing, axtracting, reduc1ng t2 possession and loading
for shipment for sale, profit or commercial use of any natural resource products
and any rec?amat1on, waste disposal or environmental activities associated
therewith. '

2.64.1 Persons engaged in the consiruction, alteration, repair or
improvement of facilities teo be used by others to produce natural resources are
engaged in the business of contracting and are not considered to be exploring,
deveioping, severing, extracting. reducing to possession and loading natural _
resources as required by the definition of "production of natural resources” set
forth in Section 2 of these requlations. See Section 107 of these requ]at1ons,
for information concerning the taxation of contractors, :

2-55 2.65 "Professional service" means and includes an activity recognized
as professional under common Taw, its natural and Tlogical derivatives, an
activity determined by the State Tax Division to be professional, and any
expansrcﬁ of-the-term-made activity determined by the West Virginia Legislature
in W. Va, Code § 11-15-1 et seg. tg be professional. See Section 8.1.1 of these
regulations. o ‘
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£-56 2.66 "Public scheol" means an institution of Jearning established,
majntained and funded by the State of West Virginia which is operated by a
governmental unit of this State for the purpose of providing free elementary or
secendary educational instruction tc children residing in West Virginia.

2-57 2.67 "Purchase" means any transfer, exchange or barter, conditional or
ctherwise, 1in any manner or by any means whatsocever, of tangible personal
property or a taxable service, for a censideration.

258 2.68 "Purchase price” means the total amount for which tangible
personal property or a taxable service is sold, valued in money, whether paid in
money or otherwisz: Provided, That cash discounts aljowed _and taken on sales
shall not be inciuded. Hewever, the purchase price inciudes the amount of any
term discount allowed by the vendor, such discount being the raducticn in the
purchase price if the total amount of the purchase price is paid within a
specified pericd of time. The value of business stimulants, gifts or promotions
given %o finduce consumers to patronize a particular establishment are not
considered cash discounts. Purchase price shall not include the amount of
federal, state or local tax simultaneously imposasd upon the tangible perscnal
property or service purchased.

2:55 2.68 "Purchaser! means a person who opurchases tangible personal
property or a taxable service. : o

£2-6% 2.70 "Real property” means lands, tenements and hereditaments, aill
rights theretc and interest therein except chattel interests. See W. Va. Code
§ 2-2-10(p) (1973). )

2-62 2.71 "Recreational vehicles" - Sese Section 2:95% 2.105 of these
regulations. ' T .

2-63 2.72 "Reguiar recurring service" - See Section £-23-3-2-b 2.24.3.2b of
these regulations. _ .

2-64 2.73 "Relatively permanent'" = See Section 2-£3-3:2-a 2.24.3.2a of
these regulations. . S

2-65 2,74 "Religicus organization" means any organization whose major
activity is the furtherance of religious ideals and whose real and perscnal
property is exempt from ad vaiorem property taxation under W. Va. Code § 11-3-8
and Article X, Section 1 of the West Virginia Constitutien.

2766 2.75 "Repair" =~ See Section 2:23:-3:5 2.24.3.5 of these regulations.

267 2.76 "Retail dezler of gascline or special fuel" means and includes,
for purposes of the tax on gasoiine and special fuel, any person not a
distributor who sells gasoline or special fuel from a fixed lccation in this
State to users, -

2-68 2,77 "Retailer" means and includes every person engaging in the
business of selling, ieasing or renting tangible personal property or dispensing
taxable services for use within the meaning of the use tax statute, regardiess
of whether the purchaser is a member of the general public or a person engaged
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in business, and every person engaging in the business of selling, at auction,
tangible personal property owned by the person or cthers for use in this State:
Provided, That when in the opinion of the Tax Commissfonsr it is necessary for
the efficient administration of the wuse +tax to regard any salesmen,
representativas, truckers, peddlers or canvassers as the agents of the dealers,
distributors, superviscrs, employers or. persons under whom they operate or from
whom they obtain the tangible personal property sold by them, irrespective of
whether they are making sales on their own behalf or on behalf of such dealers,
distributors, supervisors, employers or persons, the Tax Commissioner may so
regard them and may regard the dealers, distributors, supervisors, employers, ar
persons as retailers. - - - :

2+69 2.78 "Retailer engaging in husiness in this State" or any like term,
unless otherwise Timited by federal statute, means and fircludes Dbut s not
1imited to any of the following:

£2-69+% 2,78.1 Any retailer having or maintaining, occupying or using,
within this State, directly or by a subsidiary, an office, distribution house,
sales house, warehouse, or other place of business, or any agent (by whatever
name called) operating within this State under the authority of the retaiier or
its subsidiary, irrespective of whether such place of business or agent fis
Jocated here_permanently or temporarily, or whether such retailer or subsidiary
is admitted to do business within this State pursuant to W. Va. Code § 31-1-49.

2-69-8 2.78.2 Any retailer soliciting orders from persons Tocated in
this State for the saile of tangible personal property or taxable services by
means of a telecommunication or television shopping system which utilizes -a
telephone or mail ordering system, including toll free telephona numbers,
reverse charge telephone systems or other teTephone ordering systems and which
is intended by the retailer to be broadcast by cable television or other means
of broadcasting, to consumers located in this State.

2-69-3 2.78.3 Any retailer who solicits orders from persons Tocated
in this State for the sale of tangible personal property or taxable services by
means of advertising that is broadcast from, printed at, or distributed from, s
Tocation in this State +§f +the advertising 1is primarily Tntended to be
disseminated to consumers located in this State and 1is only secondarily or
incidentally disseminated to bordering Jjurisdictions. For purposes of this
paragraph, advertising which is broadcast from a radio or television station
Tocated in this State or is printed in or distributed by a newspaper published.
in this State is rebuttably presumed to be primarily intended for dissemination .
to consumers located in this State.

2-53-4 2.78.4 Any retailer ssiiciting orders from perscns Tocated in
this State for the sale of tangible personal property or taxable services by
mail f the solicitations are substantial and recurring and if the retailer
economically  benefits from any banking, financing, debt collection,
telecommunication or marketing activities occurring in this State or
economically benefits from the Tlocation in this State of an authorized
installation, servicing or repair facility, regardiess of whether such facility
is owned or operated by such retailer or by a related or unrelated person.
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£-69:5 2.78.5 Any retailer having a franchisee or licensee operating
in this State under the retailer's trade name, if the franchises or iicensee is
required to collect the tax imposed by W. Va. Code § 11-15-1 et seq. or W. Va.
Code & 11-15A-1 et seq.

2-69-6 2.78.6 Any retailer who, pursuant to a contract with a cable
television operator located in this State, solicits from persons located in this
State orders for the <ale of tangible personal property or taxable services by
means of advertising which is transmitted or distributed over a cable television
system in this State. ) "

£-65-7 2.78.7 A retailer withcut the necessary minimum contacts for a
constitutionally sufficient nexus for West Virginia to require such retailer to
collect “and remit use tax shall net be considered a "retailer engaging in
business in this State." '

2-78 2.79 "Sale," "sales" or "selling” means for purposes of the use tax
any transaction resulting in the purchase of tangible personal property or
taxable services from a retailer or vendor, and for purposes of the consumers
sales and service tax includes any transfer of the possession or ownership of
tangible personal property for a consideration, including a Tease or rental,
when the transfer or delivery is made in the erdinary cocurse of the transferor's
business and is made to the transferee or his agent for consumption or use or
any other purpose. This term embraces renting or leasing, conditicnal sales
contracts, leases with options to purchase, and contracts under which possession
of property is given to the purchaser but title is retained by the vendor or
retziler as.security for payment of purchase price.

£-7% 2.80 "Sales tax" - See Section £:33 2.20 of these regulations...

2-72 2 81 "School employee" means and includes all personnel employed by &
scheol or By a county board of education whether employed on a regular full-time
basis, an hourly basis or otherwise. This includes a7l teachers, auxiliary
personnel and service personnel defined as follows: ) )

£-7£-% 2.81.1 "Teacher" means any teacher, superviser, principal,
superintendent, school librarian or any other person who meets the. educational
and other requirements set by the State for the issuance of certification teo.
teach in a public school and who holds such certification and who is regularly

employed for fnstructional purposes in a school in this State.

2r72-2 2.81.2 MAuxiliary personnel" means those persons selected and
trained as a monitor aide, clerical aide, classrocm side, or general aide and
who act in or assist in instructional activity, but who do not hold
certifications to teach in a public school in this State.

2-72:3 2.81.3 "Service personnel” means those persons who serve the
school in a nonprofessional or noninstructienal capacity. This includes
secretarial personnel, custedial perscnnel, maintenance. persannel,
transportation personnel, school Tunch workers, etc. _

2-73 2.82 "Seller" means a retailer and vendor and includes every person
selling or leasing tangible personal property or dispensing taxab?e services.

18




State Tax Department
Title 110
Serjes 15 _

£~74 2.83 "Service" or "“selected service" includes all activities engaged
in for other persons for a consideration, which inveive the rendering of a
service as distinguished from the szle of tangible personal property, but does
not include contracting services, personal services, professional services, the
services renderad by an employee to his employer, services furnished by
corporations subject te the control of the West Virginia Public Service
Commission or any service rendered for resale.

2-75 7,84 "Service npersonnel" - See Section 2:-72:3 2.81.3 of these
regulations. - "

2+76 2.85 "Special fuel" means and includes, for purposes of the tax on
gasoline and special fuel, any gas or liquid, cther than gascoline, used or
suitable for use as fuel in an internal combustion engine. The term "special
fuel" includes products commonly known as natural or casing-head gasolire and
ineludes special fuel for heating any private residential dwelling, building or
other premises; but does not include any petroleum product or chemical compound
such as alcchol, industrial solvent, heavy furnace oil, Tubricant, etc., not
commonly used nor practicably suited for use as fuel in an internal combustion

engine. = _— 'f'

2-77 2.86 "State" means a state of the Unfted States, the District of
Columbia, the Commonwealth of Puerte Rico, or any territory or possassion of the
United States.

2.87 "Subject to the control of the West Virginfa Public Service
Commission” means a person which is subjected to requiation by such Commission,
regardiess of whether szid Commission actually reguiates such person.

2-78 7.88 "Successor" or "successor 1in business" means any person who
directly or indirectly purchases, acquires, or succesds to the business or the
stock of gocds of any person quitting, seiling or otherwise disposing of a
business or stock of goods.

£-79 2.89 "Structure" - See Section £7237376 2.24.3.6 of these regulations.

£2-88 2.90 "Support,” for purpose§ of determining whether an organization or
corporation is exempt on its purchases, means and includes, but is not Timited
to: ' :

2-86-% 2.90.1 Gifts, grants, contributions or membership fees;

2-88-2 2.90.2 Gross receipts from fund raisers which include receipts
from admissicns, sales of merchandise, performance of services or furnishing of
facilities in any activity which is not an unrelated trade or business (within
the meaning of Section 513 of the Internal Revenue Code of 1986, as amended);

£-868+3 2.90.3 Net income from unreiated Dusiness activities, whether
or not such activities are carried on regularly as a trade or business; _

2-86-4 2.90.4 Gross fnvestment income as defined in Section 509(e) of
the Internal Revenue Code of 1986, as amended; ' '
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£-88-5 2,90.5 Tax revenues levied for the benefit of a_corporation or
organization efther paid to or expended on behalf of such organization; and

#-88-6 2.90.6 The value cof services or facilities (exclusive of
services or facilities generally furnished to the _public without charge)
furnished by a governmental unit referred to in Section 170{c)(1l) of the
Internal Revenue Code of 1986, as amended, to an organization without charge.
This term does not include any gain from the sale or other disposition of
property which would be considered as gain from the sale or exchange of a
capital asset, or the value of an exempiion from any federal, state or local tax
or any simiiar benefit.

2-8% 2.91 "Supply tank" means, for purposes of the tax on gasoline and
special fuel, any receptacie on a motor vehicle from which gascline or special
fuel is supplied for the propulsion of the vehicle cr eguipment Tocated thereon,
exclusive of a carge tank. A supply tank includes a separate compartment of a
cargo tank used as a supply tank, and any auxiliary tank or receptacle of any
kind or cargo tank, from which gasoline or special fuel is suppiied for the
propulsion of the vehicle, whether or not such tank or receptacle fis directly
connected to the fuel supply Tine of the vehicle.

2-82 2.92 "Tangible personal property" means personal property which may be
seen, weighed, measured, felt, or touched, or is in any other manner perceptible
to the senses, and includes tangible goods, wares and merchandise.

2:88-% 2.92.1 Wherever the words 'tangible personal property” or
"sroperty" appear, the sazme shall include the words "or taxable services,” where
the context so requires, in accordance with W. Va. Code § 11-15A-2(a).

£:83 2,93 "Tank wagon" means and includes, for purposes of tha tax on
gasoline and special fuel any motor vehicle or vessel with a cargoe tznk or cargo
tanks ordinarily used for making deliveries of gasoline or special fuel, or
poth, for sale or use. : :

2-84 72.94 "Tax" includes the consumers sales and service tax imposed by
W. Va. Code § 11-15-1 et seq., the use tax imposed by W. Va. Code § 11-iBA~1 et
seq., and additions to tax, interest and penalties fimposed by W. Va. Code
§ 11-10-1 et seq. '

2-85_2.95 "Tax Commissioner" or '"Commissioner’ means the State Tax
Commissioner of West Virginia or his delegate.

2-86 2.96 "Taxable services" means all services other than those services
which are subject to the per se exemptions provided in Section 9.2 of these
regulations, or which are otherwise exempted by law.

£-87 2,97 "Taxpayer" includes any person who is liable for the consumers
sales and service tax imposed by W. Va. Code § 11-15-1 et seq., or who is
subject tc the use tax imposed by W. Va. Code § 11-1BA-1 et seq., whether acting
for himself or as an agent or fiduciary.

2-88 2.98 "Teacher" - See Section £+78:% 2.81.1 of these regulations.
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2789 °2.99 "Textbook" means a book or manual of instruction centaining =
presentaticn of the principles of a subject and which is used as a basis of
instruction.

2-98 2,100 "This State" means the State of West Virginia.

£:9% 2,101 ~ "Transportation" means the act or process of conveying for
consideration, as a commercial enterprise, passengers or goods from one place or
gecgraphical Tocation to another place or geographical location.

2-92 2.102 . "Transmission means the act or process of causing liquid,
natural gas_or electricity to pass or be conveyed for consideration from one
place or geographical location to another place or geographical Tocatien through
a pipeline or other medium for commercial purposes. For purposes of this
definition, the word "medium" refers %to the stationary mede by which Tiquid,
natural gas or electricity moves from one location to ancther; the term includes
such modes as pipelines and wires, but it specifically excludes such modes of
transportation_as tank trucks and barges. .

2-83 2.103 "Use" means and includes the exercise by any person of any
right or power over tangiblie personal preoperty or taxable services which s
incident to the ownership, possession or enjoyment of such property or services,
or by any transaction in which possession of or the exercise of any right or
power over tangible personal proparty or taxable services is acquired for a
consideration, including any lease, rental or conditional sale of tangible
personal property. = As used in this definition, "enjoyment" includes a
purchaser's right to direct the disposition of the property or services, whether
or not the purchaser has possession of the property. The term "use' does not
include the kseping, retaining or exercising of any right or power cover tangible
personal property solely for the purpose of subsequently transporting it outside
the State for use therezfter solely ouiside this State. _.

£794 2.104  "Use tax" means the tax imposed by Section 11-15A-1 et seq.
of the West Virginia Code. ' ) '

2:55 2.105. .  "Vehicle" means every device in, upon or by which any person
or property is or may be transported or drawn upon a highway, excepting devices
moved by human power or used exciusively upcn stationary rails or tracks and
includes recreaticnal vehicles. For purposes of  these - regulations,”
“eoereational vehicle" means a motorboat, motorboat trailer, all-terrain
vehicle, travel trailer, fold down camping trailer, motor home, snowmobile or
any other vehicle inciuded within the definition of recreational vehicle as
defined in W. Va. Code § 17A-1-1. '

£-94_2.106 "Veondor'" means any person, whether selling at retail to the
general public or otherwise selling to a person engaged in any business, who is
engaged in this State in furnishing or rendering seryices or making sales of
tangible personal properiy. '

2-87 2.107 "Water poilution" - See Section £:25+3r13-d 2.27.1.13.d of
these regutations. , —_—
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2.108. "Weight loss program" means and includes the various activities

engaged in for the purpcose of assisting, directing or guiding an individual in

Tosing weight pr1mar1?y through diet requlation, but may include & physica]

exercise regimen or surgery through 11posuct1on A weight loss program may

occur totally at a weight loss center or it may include activities occurring

elsewhere. See Sect1on 110 15-75 of these regulations for further information.

2.109 "Weight loss center' means a primary location where weight loss
programs occur.

"

§ 110-15-3. Imposition of Tax; Rates; Tax Base.

3.1 _Consumers Sales and Service Tax. - The consumers sales and service tax
is levied and imposed upecn sales of tangible personal property and upon the
dispensing of certain selected services. The amcunt of ccnsumars sales and

service tax shall be computed as follows:

3.1.1 “"0Oh each sale where the monetary consideration is five cents
or less, no tax. T C

3.1.2 On each sale where the monetary consideration is from six
cents to sixteen cents, both inclusive, one cent.

3.1.3 On each sale where the monstary consideration is from
seventeen cents to thirty-three cents, both inclusive, two cents.

3.1.4 On each sale where the monatary consideration is from
thirty-four cents to fifty cents, both inclusive, three cents,

3.1.5 On each safe where the monetary consideration is from
fifty-one cents to sixty-seven cents, both inclusive, four cents.

3.1.6 °~ 0On each sale where the monstary consideration 1is from
sixty-eight cents to eighty-four cents both inclusive, five cents.

3.1.7 On each sale where the monetary consideration s from
eighty-five cents to one dollar, both inclusive, six cents.

3.1.8 I the monetary ccnsideration on a sale s in excess of ons
dollar, six cents on each whole dollar of sale price, and upon any fracticnai
part of a dellar in excess of whole doliars, as follows: one cent on the
fractional part of the dollar if Tess than seventeen cents; two cents on the
fractional part of the dollar if in excess of sixteen cents but Tess than
thirty-four cents; three cents on the fractional part of the dollar if in excess .
of thirty-three cents but Tess than fifty-one cents; four cents on the
fractional part of the dollar if in excess of fifty cents but less than
sixty-eight cents; and five cents on the fractional part cof the dellar §f in
excess of sixty-seven cents but less than eighty-five cents; and six cents on
the fractional part of the dollar if in excess of ewghty four cents. For
example, the tax on sales from one dollar and one cent to cne dollar and sixteen
cents, both inclusive, seven cents; on sales from one dollar and seventeen cents
to one dollar and thirty-four cents, both inclusive, eight cents; on sales from
one doliar and thirty-four cents to one doilar and fifty cents, both inclusive,
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nine cents; on sales from one dollar and fifty-one cents %o one dollar and
sixty-seven cents, both inclusive, ten cents; on sales from one dollar. and
sixty-eight cents to one doliar and eighty-four cents, both inclusive, eleven
cents; and on sales from one dollar and eighty-five cents tc two dollars, both
inclusive, twelve cents.

‘ 3.2  Separate Sales. - Separate sales, such as daily or weekly deliveries,
shall not. be aggregated for the purpose of computation of the consumers sales
and service tax even though such sales are aggregated in_the billing or payment
therefor, However, when several Jtems are purchased by the same vendee
simultaneously, the consumers sales and service tax may be computed upon the
total monetary consideration of the items so purchased. Notwithstanding any
other provision of these requiations, coin-operated amusement and vending
machine sales shall be aggregated for the purpose of computation of the
consumers sales and service tax.

3.2.1 Example: If merchandise is purchased at a West Virginia
department store's cosmetic counter, delivared to the purchaser and monetary
consideration of sixty cents is paid, this s az complete sale and four cents tax
must be collected. If the same purchaser goes to the candy counter and makes a
ten-cent purchase, there is a new sale and one cent tax must be coilected
therecn. The cosmetic sale and the candy sale may not be aggregated so as to
dacrease the amount of tax otherwise due, However, if the cosmetic item and
candy were purchased simultznecusly by the same purchaser at the same counter,
the consumers sales and service tax may be computed upon the aggregate monetary
consideration of both items.

3.2 Use Tax. - The use tax 1is levied and imposed upon the use in this
State of tangible personal properiy or taxable_services at a rate of six percent
(6%) of the purchase price of such tangible personal property and taxable
services. - .The amount of use tax imposed 1s reduced, but not below zero with
respect to a particular item, by the amount (if any) of sales tax lawfully paid
to another state for the acqu1s1t1on of that part1cu1ar item of property or
service. : : S :

3.4 Tax Base. = o S

3.4.1 In General. - The consumers sales and service tax is based . )
upon "monetary consideration" and the use tax is based upon "purchase price." -
See Section 2 of these regulations for definitions. In certain circumstances
where a natural resource producer or manufacturer uses or _consumes natural
resources produced or items manufactured, the tax is based upon the gross value
of the product used or consumed. The following provisions in this Section 3.4
illustrate the application of these terms. :

3.4.1.1 Apportionment of sales price. - In instances where =z .
transaction involves the sale of taxable pevrsonal property and taxable services, =
and the sale of nontagab]e property or sarvices, and the method of billing does : S
nct deiineate what portion of ithe sales price is taxable, the Tax Commissioner _
may establish safe harbors which will assist in the development of uniform -
appertionment calculations for similarly situated taxpayers. Appropriate

administrative notice must be filed in the State Register at least thirty (30)
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days prior to the effective date.of the subject matter of the safe harbor being

3.4.2_ Finance and Carrying Charges. - Monetary consideration or
purchase price upon which the consumers sales and service tax or uss tax is
imposed shal} not include carrying charges, late payment charges, finance
chargss or similar items. Example: a sewing machine priced at $80.00 is sold

ander a conditional sales contract which provides for deferred monthly payments.

A separate charge of $5.00 is added to the sale price to cover finance charges,
thus making the total cost to the purchaser $85.00. The tax is ta be computéd
upon $80.00. i

3.4.3 Discounts. - Any cash discount allowed at the time of
delivery which establishes the final selling price for the article at that time
shall not be included in arriving at the monetary consideration or purchase
price subject to the tax.. Discounts which are allowed after delivery or upon
conditions or events happening at some future time, such as a certain percentage
discount being allowed if paid within a specified period, are not deductible In
determining the tax base for the consumers sales and service tax or use tax
Tiability. ’

3.4.4 Exchanged Merchandise. - Whén merchandise, the sale of which
has been taxad under the consumers sales and service tax or use tax, is
exchanged, the purchase price plus applicable tax paid for the merchandise
exchanged shall not be included in determining monetary consideration or
purchase price of the article purchased in exchange. ' '

3.4.5 Rebates and Trade-ins. — When merchandise s taken as a
trade-in for the purpcse of reducing the price the purchaser must pay, the vaiue
of the trade-in ghall nct be incTuded in the monetary consideration or purchase
price. However, the amount of any manufacturer's rebate available to entice the
purchase of the item _shall not decrease or otherwise affect monetary
consideration or purchase price. In other words, the monetary consideration or
purchase price shall not include the value of any ftem traded-in but monetary
consideration or purchase price shall not be reduced by the amount of any
manufacturer's rebate.

3.4.5.1 Example_1: A person owns a diamond ring with a value of
$2,500.00, and seeks to purchase a secend diamond ring which will sell for
$10,000.00. The $2,500.00 value of the trade-in may . be appiied to reduce the
amount of the monetary consideration upon which consumers sales and service tax
is based. Therefore, $7,500.00 will be subject to tax.

3.4.5.2 Example 2. = In order to increase sales, a manufacturer
offers a $10.00 rebate on_ the purchase of a $50.00 power saw. Customer
purchases a saw and applies for the rebate. The entire $50.00 will be subject
to tax. However, a rebate offered by a retailer to his customer is treated as a
cash discount under Section 3.4.3 of these reguiations.

3.4.6 Sales of Products Produced by Persons Producing Natural
Resources, Products or Manufactured Products. = Commercial producers of natural
resources, products or manufactured products who sell such resources or products
in circumstances where nc exception or exemption from the consumers sales and
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service tax or use tax applies,..shall constitute sellers or vendors of such
products, and shall collect the tax and make returns of such tax on the basis of
the gross proceeds of such sales. Upon failure of the seller te collect or
remit such tax, the seller shall be Tiable, in accerdance with W. Va. Code
§§ 11-15-7 and 11-1%A-2a, for payment of such tax and any appiicable interest,
additions to tax and penalties and shall be subject to applicable criminal
sanctions for such failure to collect or remit such tax in accordance with the
provisions of W. Va. Code §§ 11-9-1 et seg., 11-10~1 et seq., 1i-15-1 et seq.
and 11-15A-1 et seq. and these reguiaticns, and as otherwise provided by Taw.

3.4.7 Use of Products Produced by Persons Producing Natural
Resources, Preoducts or Manufactured Products. - Effective May I, 1989,
commercial producers of natural rescurcass, products or manufactured products who
use or consume such natural resources, products or manufactured products, in
circumstances where no excepticen or exemption from the consumers sales &and
seryice tax or use tax applies, shall pay and make returns of such tax as
applicable based upon the gross value of the natural resocurce product or
manufactured product. so used or consumed in accordance with W. Va. Code
§ 11-15-7 or 11-15A-Za. Upon failure of the natural resource producer or
manufacturer to pay or remit such tax, the natural resource producer or
manufacturer shall be liable for payment of such tax and any applicable
interest, additions to tax and penaities and shall be subject to appliceble
criminal sancticns for such failure %o pay or remit tax, interest, additions or
penaities in accordance with the provisions of W. Va. Code 8§ 11-9-1 et segq.
11-10-1 et seg., 11-15-1 et seq. and 11-15A-1 et seq. and these regulations, and

as otherwise provided by law.

3.4.7.1 Gross Value of Natural Rasources, Products or
Manufactured Products Used or Consumed by the Producer Thereof.

3.4.7.1.a Generai Rule. =~ Gross 'value shall correspond as
nearly as possible to the gross proceeds which would have been received from the
csale of such natural resources, products or manufactured products to anocther
person in an arms-length transaction, as that term is gensrally defined. There
shall not be .allowed a deduction or c¢redit for production expenses when
determining such gross_proceeds.

3.4.7.1.b Natural Resource Precducts. - Whenever natural
resource products produced within or without this State are used or consumed by
the preducer _in his business, within this State, the value of such products
shall be determined by the following rules in the crder stated. In atl
instances where natural resources are consumed by the producer at a point
distant from the place of production, no freight charges paid by the producer
will be allowed as a deduction in determining value under these rules, uniess
due consideration has been given such charges in the method by which the values
were determined..

3.4.7.1.0.1 The wvalue of the natural resource
product consumed or used shall be equal tc the selling price at the place of use
or_consumption of similar products of 1ike quality and character offered for
safe in similar quantities by persons unrelated to trne taxpayer.
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3.4.7.1.b.2 In the absence of sales of similar
natural resource precducts by other parsons as a guide to value, value shall be _
equal to the average price at which sales of the same or a similar product are
made during the taxable year %o customers of the producer.

3.4.7.1.b.3 In the absence of sales to customers of
the taxpayer as 2 guide to value, such value may be determined upon cost basfis,
in which case there shall be fncluded every item of cost attributable to_that
particuiar natural resource product, including all dirsct or indirect overhead
costs and by adding thereto the average markup realized by the producer on his
natural resource products.- _ ]

3.4.7.1.c Manufactured Products. - In those cases where a
person partially or whelly consumes or makes use of his final completed
manufactured, compounded or prepared products, 2 value must be placed on such
products, in accordance with the following rules in the corder stated. In 211
instances where products or articles are consumed by the manufacturer and are
consumed at a peint distant from the place of manufacturing, no freight charges
paid by the manufacturer will be allowed as a deduction in determining value
under these rules, unless consideration has been given such charges in the
methed by which the values were deiermined.

3.4.7.1.c.1 The wvalue of +the article consumed or
used shall be =qual to the selling price at the place of use or consumption of
simitar products of Tike quality or character offered for sale in similar
quantities by persons unrelated to the taxpayer.

3.4.7.1.¢c.2 In absence of sales of similar products
by other persons as a guide to value, value shall be equal to the average price
at which sales of the same or a similar product are made during the taxable year
to customers of the manufacturer.

3.4.7.1.¢c.3 In the absence of sales to customers of
the taxpayer as a guide to value, such value may be determined upon a cost
basis, in which case there shall be included every item of cost attributable to
that particular article, including all direct and indirect overhead costs and by
adding thereto the average markup realized by the manufacturer on his products.

§ 110-15-4, Collection of Tax; Accrual; lLijabilities.

4.1 Collection by Vendor. - Each vendor shall collect from the purchaser
the consumers sales and service tax levied and imposed upon each sale of
tangible personal property and service in West Virginia before or at the tims
such tax accrues. Such tax shall be added to and constitute a part of the sales
price. The vendor shall keep the amount of tax collected separate from the
proceeds of sale exclusive of the tax unless authorized in writing by the Tax
Commissicner to keep such amount of tax in a different manner. Where such
authorization is given, the State's claim shall be enforcezble against and shall
take precedence over all other claims against the moneys commingled.

4.1.1 Persistent faflure by any vendor to keep the amount of tax
collected separate from the procesds of sale exclusive of the tax shall be
reasen for, and good cause for, the Tax Commissioner at his discretion to revoke
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the business registration certificate of such vendor issued under W. Va. Code

§ 11-12-1 et seg. or to refuse to renew the said business registration

cert1f1cate, or both.

4.2 Collection by Retailer. = Every retafler engaging in business in this
State and making sales of tangible personal property or taxable services for
delivery into this State, or with knowledge, directiy or indirectly, that the
property or services are intended for use {n this State, shall at the time of
making such sales, whether within or without the State, collect the use tax
bafore or at the time such tax accrues Trom the purchaser and give to the

purchaser a receipt therefor with the tax separately stated thereon.

4.2.1 Foreign Retailasrs. - The Tax Commissioner may, in his
discretion and upon application, authorize the collection of the use tax by any
retailer not engaging in business within this State, who, to the satisfaction of
the Tax Commissioner, furnishes adequate sescurity to insure collection and
payment of the tax. Such retailer may then be issued, without charge, a permit
to colliect the tax in the manner prescribed by the Tax Commissioner. When so
authorized, it shall be the duty of such retailer to collect the use tax upon
all tangible personal property or taxable service sold to his knowledge for use
within this State, in the same manner and subject to the same requirements as a
retafler engaging in business within this State. Such authority and permit may
be canceled whean, at any time, the Tax Commissioner considers the security
1nadequate, or that such tax can more effectively be co?Tected from the person
using such property in this State.

4.3 Exceptions to Collection Requirements. - Notwithstanding Sections 4.1
and 4.2 of these regulations, ne consumers sales and service tax and no use tax
need be collected by the vendor or retailer with respect to a transactien if any
one of the following conditions is satisfied:

4.3.1 The transaction is exempt per se from tax pursuant Lo
Section 9.2-¢f these regulations.

£.3.2 The purchaser signs and presents to the vendor or retailer a
current and compiete exemption certificate or material purchase certificate
issued by the Tax Commissioner and_ the vendor o¢r retailer accepts such
certificate in good faith.

4.3.3 The purchaser gives to the vendor or retailer a current
direct pay permit number: Provided, That the transaction is not a sale of food.

4.4 Accrual of Tax Liability Respecting Certain Sales and Services. - This
Section spacifies the time at which the consumers sales and service tax and use
tax 1iability with respect to the sale of tangibie personal property or
rendering taxable services becomes a legal liability of the vendee. -

4,41 Cash, Credit, Conditional Sales. = On cash sales, the tfax
accrues azt the consummation of the sale. 0On credit sales, the tax accrues upon
transfer of posgession of the property scld, but is payab?e by the vendee on or
before the thirtieth (30th) day subseguent thereto. On conditional sales, where
possessicn is deljvered to the purchaser and title is retained by the seller,
the tax accrues upon transfer of possession of the property scid, but is payable

27




State Tax Department
Title 110
Series 15

by the vendee on or before the thirtieih (30th) day subsequent thereto. When
tangible personal property 1is held or laid away by the vendor or retailer
pending payment of all or part of the purchase price, the tax accrues upon
deifvery of the property sold to the purchaser or, if an unpaid balance remzins
at such time, the sale shall be treated as a credit sale.

4.4.2 Leases. - Notwithstanding  Section 4.4.1 of these
regulations, if the sale is a 1lease, each rantal payment is the "monetary
consideration” or "purchase price" and constitutes a separate sale transaction
upon which the tax is imposed. The tax upon such payment accrues on the date
such rental payment is actually received. Whers the Tessee exercises an option
to purchase the leased tangible personal property, the tax accrues at thes time
of the payment of the remaining portion of the purchase price.

4.4.3 Services. = The tax on sales of taxable services accrues
upon the payment of the consideration feor performance of the service, without
regard to the actual time of such performance. :

4.5 Liability of Seller. - The amount of consumers sales and service tax
and use tax required to be collected by any vendor or retailer is deemed to be
heid in trust for the State of West Virginia, and any such tax required to De
collected shall constitute a debt owed to this State. If any vendor or retailer
faiis to coliect the consumers sales and service tax or use tax required to be
collected, such vendor or rvretailer shali be personally Jiable for the amount it
failed to collect. If any vendor or rvetajler faiis to remit fto the Tax
Commissioner any consumers sales and servyice tax or use tax collected 1in
accordance with Section 5 of these regulations, such vendor or retailer shall be
personaliy liable for the amount it so failed to remit and applicable interest,
additions to tax and penalties, and shall be subject to applicable criminal
sanctions as provided by law. -

4.6 Abscrbing Tax; Criminal Penalty. - It shall be unlawful for any vendor
or retailer engaging in busfness in this State tc advertise, hold out or state
to the public or to any purchaser, consumer or user, directly or indirectly,
that the consumers saies and service tax or the use tax or any parit thereof wiil
be assumed or absorbed by the vendor or retailer or that it will not be added to
the selling price of the property soid, or 1f added that it or any part thereof
will be refunded. Any person viclating any of the provisions of this Section
within this State shall be guilty cof & misdemeanor and subject to the penalties
provided in W. Va. Code § 11-9-7.

4.6.1 There are transactions where the sales price includes the
consumers sales and seryice: tax: such zs meovie tickets, admission fees or feod
at a ball game. The following rules apply in such situations.

£.6,1.1 The ticket must have printed on 7%t e2ither the sales -
price, with the amount of tax indicated, or the phrase "West Virginia consumars
sales .and service tax included in the price of this ticket," or a substantively
similar phrase. Tickets may De sold under Seciion 4.6.1.2 of these regulations
with permission of the Tax Department.

4.6.1.2 In those instances where food or other items are scld,
a sign of sufficient size to allow a person of normal vision to read it from a

28




tate Tax Depariment
Title 120
Series 1B

distance of twenty (20) feet must be posted in plain view, such sign to have
printed upeon it the following phrase: "West Virginia consumers sales and service.
tax 1is included in the sales »price of these goods and  services," or a
substantively similar phrase.

4.6.2 In those instances where the sales price fincludes the
consumers sales and servyice tax, the vendor or retailer must use the following
formula when calculating the amount of consumers sales and service tax due on
each sale, and he must then remit the amount so calculated.

4.6.2.1 The method for determining the amount of consumers
sales and service tax to be collectad is to divide the total amount received by
1.06 and multiply that amount by .06 with the resulting amount rcunded to the
next higher cent being the amount cclliected con the sale.

4.6.2.2 _Example: A hot dog sells for $1.00 at the ballpark.

Total amount ;gggived ($1.00) _ purchase price (5.94)

Purchase price ($.94) X .06 = sales tax ($.056 carried to _.
the next higher number - $.08)

4.7 Accryal of Tax Respectwng Certain Uses. = This section specifies the
time at which tax "accrues" with respect to the use of tangible personal
property or taxable services in West Virginia in situations where the tax did
not accrue pursuant to Section 4.4 of these regulations.

4.7.1 Qut-cf-State Purchase. - Where a person uses in this State
tangible personal property or taxable services purchased outside this State and
the tax has not yet accrued, the use tax accrues when the purchaser first uses
such property or service in this State when such use or censumption is not
exempt from tax pursuant to Section 9 of these regulations. =

4.7.2° _ Integrated Manufacturer or Natural Resources Producer. -
Where a person exercising the privilege of producing for sale, profit or
commercial use, any natural resources, product or manufactured product and
angages in a_ bus1ness or activity in which such natural resgurce, product or
manufactured product is -used or _consumed by such person and such use or
consumption is not exempt from tax under Section 9 of these reguiations, the use
tax accrues when such person first uses or consumes such product in this State
in such a manner that is not exempt from tax under safd Section 9.

4.8 L1ab111ty of Purchaser_ or User. - Every purchaser is and remains
personally Tiable for the ccnsumers sales and service tax Tevied and wmposed and
every person using tangible personal property or taxabie services in West
Virginia is and remains vpersonally liable for use tax levied, imposed and

accrued until and unless any one of the following conditions is sat15f1ed

4.8.1. The purchaser pays the full amount of tax to the vendor or
retailer at the time the 1iability accrues.
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4.8.2 The transaction pursuant to which the tax accrued is exempt
per se from tax pursuant to Section 9.2 of these regulations.

4.8.3 The purchaser signs and presents to the vendor or retailer a
current and complete exemption certificate or material purchase  certificate
issued by the Tax Commissioner and the purchaser uses the tangible personal
property or services in a manner consistent with the exempticn asserted on such
certificate and such exemption is found in Section 9.3 of these regulations.

4.8.4 The purchaser or user holds a~current direct pay permit
number issued by the Tax Commissioner to the purchaser or user and the purchaser
or user complies with Section 9c of these regulations by timely and accurately
filing, reporting ard vemitting the amount of tax accrued for such purchase or
use after taking into account exemptions from tax specified in Section 9 of
these regulations. : -

4.8.5 The person using tangible personal property or taxable
services in West Virginia complies with Section 5 by timely and accurately
filing, reporting and remitting the amount of tax accrued for such use after
taking into account exemptions from <tax specified in Section 9 of these
regulations. - ' '

4.9 Liszbility of Successor. - If any person sells out his or iis business
or stock of goods, or ceasss doing business. any tax, additions to tax,
penalties and interest shall become due and pavable immediately and such person
shall, within thirty days after selling out his or its business or stock of
qcods or ceasing_to do business, make a final return or returns and pay any tax
or taxes which may be due. The unpaid amocunt of any such tax shall be a lien
upon_the property of such person. The successor in business of any person who
sells out a business or stock of goods, or ceases doing business, shall be
perscnally liable for the payment of tax, additions to tax, penalties and
interest unpaid after expiration of the thirty (30) day period allowed for

paymant by the predecessor. __

4.9.1 The term "successor" _is defined in Section 2 of these
regulations to mean to any person who directly or idndirectly purchases,
acquires, or succeeds toc the business or the stock of goods of any person
quitting, selling, or otherwise disposing of a business or stock of goods. The
purchase cor acquisition of a business may give rise to successor liability
whether the consideration 1is. money, property, assumption of 17abilities or
cancellation of indebtedness. _

4.8.2 The 1iability of a successor arises from anpy sale, transfer,
assignment or other acquisition of a business or stock of goods. A person who
purchases or acquires a portion of a business. or stock of goods may become
Tiable as a successor where he purchases or acquires substantialiy all of the
business assets or stock of gooeds of such business. = If iwo or more persons
purchase or acquire a business or stock of goods, their Tiability as successor
is in _proporticn to the value of the business assets or stock of goeds acquired
by each person. - S '

4,%.3 The business assets _include all assets of a business.
pertaining directly to the conduct of the business. Business assets include
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real property or any fnterest therein; tangible personal property, including
fixtures, equipment, machinery, furnlture and vehicles; and intangible property,
including accounts receivable, contracts, business name, business goodwill,

customer lists, delivery routes, patents, trademarks or copyrwghts Any asset
owned by a corpprat1on_“1§_§_fbugjgggs asset. "Stock of goods" means the
inventory or merchandise that the taxpayer is in the business of selling. but
does not include fixtures. eguipment, mach1nery or veh1c?es used in connection

with such business.

4.9.4 1 any taxpayer operates more than one business, each 3t
separate Tocations, and each location being reguived to have a separate business
registration certificate, each business location is a separate business and has
a separate stock of goods and separate business assets for purposes of
determining successor Tiability. The cessation of business at any one Tocation,
or the sale of the business assets or stock of goods of any one Jocation, may
result in successor 1iability. A successor of the business or stock of goods of
any business location is subject to 1fability as a successor with respsct to the
tax attributable to that Tocation even if he does not purchase the business or

stock of goods of all the Tocations.

4,.9.% The change in the form of a business will generally give
rise to successor liability. A change in the form of a business would include
changes such as the incorporation of a sole proprietership or partnership, the
voluntary or inveluntary dissolution of a_ corperation, the merger or
consolidation of two or more corporations, the formation of a parinership from
one or more sole proprietorships or corporations or-a-change-in-the-name-of-2
corporation. . S )

£.9.6 Successor 1iabiiity does not arise in connection with sales
or transfers pursuant to: assigrmants for the benefit of creditors, deeds of
trust, security interests, conditional sales. statutory liens, or Jjudgment
liens;  or szies or transfers by persona1 representatives., executors,

administrators, receivers, trustees, or any public officer, unless the previous
owner receives purchase money from the transfer or sale. Any business operated
under Title 11 of the United States Code, which is purchased or acquired by

another person, shall not give rise to successor liability.

4.9.6.1 . If a business or stock of goods is voluntarily seld or
transferred to. a creditor, and the creditor operates the business, the creditor
is a successor. If the creditor does not operate the business or operates the
business in iiguidation with the sole purpose ito recover fts debt, the creditor
is not a successor,

4.8.7 The purchaser or- transferee of the business or stock of
goods in_ an arms-length transaction will be released from Tiability if he
withholds from the purchase price an amouni sufficfent to cover the tax
1iability of the seller or predecesssr former owyner, and pays such 1iability in
full, including all applicable penalties, addwtwons to tax and interest or if
the seTler obtains a certificate from the Tax Department stating that no taxes
are due from the seller or predecessor former owner. Purchase price is not
1imited to cash transferred to the seller, but includes .any consideration
flowing directly or indirectly to a seller. or-predecessor:
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£.9.7.1 The requirement to withhold does not necessarily mean
to retain or hold physical assets, but means dealing with the purchase
consideration in such a manner as to deny the seller or-the-predecessor the
benefit of the purchase consideration and to make it available to the State for
the satisfaction of the tax Tizbility.

4.9.8 The 1iability of a successor extends to taxes incurred in
the course of operation of the business by the predecessor-- or- any- prior
pradecessor: former owner and any successor 1Yability of the former owner. The
liability may include any l1iability of the former owner for tax. interes?,
additions to tax, and pena1t1es that is due and Dayab]e and any such liabiiity
that is not due and payable Decause the former owner has not filed tax returns

at_the time required by Taw. The Tiability includes all taxes, penzities,

interest, and additions to tax, whather assessed or unassessed against the

predecessor formar owner, without regard to whether a tax lien has been issued
or perfected against the predecesssr former owner. If any predecessor former
owner s given a certificate from the Tax Department stating that no taxes are
due from his predecessor former owner, then the successor shall only be Tiable
for the tax Tiability of his predecesscrs former owner not covered by the said

certificate. : -

4.9.8.1 The Tiabflity of a successor includes taxes that are
required by law to be paid prior to the sale or transfer of the business or
stock _of goods, even if the 1iability of the former owner is not determined at

the time of the sale or transfer. 1f an audit conducted after the sale or

transfer shows 2_ def1c1ency' for perfods prior to the saTe or transfer, the

4.9.9 "The 1iability of a successor in business is nct limited to
the amount of purchase meney, or cons1derat1on received by the former owner,

unless the successor avoids 11ab111ty or limits 1iability by one or more of the
following methods. If the purchase of a business or stock of goods is an

arms-lengih transaction. the purchaser may avoid any successor liability by

requiring the seller to produce a receipt from the Tax Commissioner showing all

taxes of the seller have been paid. If the purchase of a business is an

arms-length transaction, the purchaser may 1imit  successor 19ability by

withholding enough of the purchase money to satisfy the tax liebility of the =

seller. It the purchase or transfer of a business or stock of goods is not an
arms-length transaction, the_purchaser or transferee may avoid any successer
1iability_by requiring the seller or fransferor to produce a receipt from the

Tex Commissioner show1nq a?1 taxes of thes saller or transferor have been paid.

4,.9.10 The 1iability of a successor is determfned by law and cannot
be avoided or altered by contracts or agreements between the former owner and
successor. Thus, a contract or other agreement, providing that the purchaser,
transferee, se11er or transferor is or is not responsible for the tax liability
of the former owner, or that the former owner has no tax liability, does not

alter the 1jability of the successor

4.5.11 The 1iability of a successor may be determined or estimated
and an assessment made against such successor. An assessment aga,nst a
successor 15 considered to be a proceeding for the collection of the tax
iiability of the former owner.  1f the liability of the former owner is
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determined to be due by an assessment which has become final, an assessment

against a successor must be made within five years after the date on which the
former owner_ filed its annual return, or if no annual return is reguired, Tive

years after the latest periodical return required to be filed in any year is
filed, _ — -

§ 110-15-4a. Liability of Officers of Corporation.

4a.l If the taxpayer is an association or corporaticn, the officers thereof
shall be personaliy liable, jointly and severai]y, for any default on the part
of the associaticn or corporation, and payment of the consumers sales and
service tax and any additions to tax, penalties and interest thereon impesed by
W. Va. Code § 11-10-1 et seq. may be enforced acainst them as against the

association or COT‘DOT‘&’HOT‘[ Wh'lCh they repr‘esent

4a.2 A corporation, the officers of which are Tiable for payment of the
tax, is any corporat1on 1ncorporaued ‘under the laws of this State, and any
foreign corporation authorized to do busingss in this State or dcing bus:ness in
this State w1thout such author12at1on

43.2.1 A corporation, whose charter has been forfeited by decree of
court for nonpayment ofﬁggrggf§pg7charter license tax, ceases to exist as a
legal entity and has no power 1o engage in business after such forfeiture. The
tax_liability of a corporation incurred prior to such forfeiture fs a debt of
the corporation and a liability of its officers. The tax Tiability incurred
after_such forfeiture is not ipcurred by the corporation but by the individuals
doing business, and such [iability may be assessed acainst and collected from
the individuals, directly and not as officers of the corporation, even if the

charter of the corporation 1é sUbsequent?y re1nstated

4a.3 An associatien is any two er mors persons who have voluntarily joined

fogether to transact. or engage in buswness activity. and who_are not a

corporation or partnership, whether or pot the association is authorized or
qualified to do business in_this State and. whether for profit or not for profii.

An association includes  but 1is not limited to any business, charitable,

fraternal, beneficial, historic. veterans. or labor organization. society,
foundation, federation, lodge, club or order, or any subordinate association or

auxiliary thereof that is not 1ncorporated

4a.4 There is a default by the corporation or association resuliing in
of ficer 1iability when: (a) the tax is shown on a tax return and the corporation
or association neglects or fails to pay the tax within 15 days after notice and
demand for payment:; (b) %the liability of the corporation is determined by an
assessment and such assessment is final and not subject to administrative or
judicial review and the corporation neglects or fails to pay the tax within 15
days after notice and demand for payment; or (c) when an assessment has not been
made against the corporation or association and the corporation or agsociation
has not filed any return at the time required by law and has failad to f11e _such

return after notice of such failure,

43.4,1 A default occurs whether or not 2 notice of tax Jien has
been filed against the corporation or associatiocn and whether or not the State
has ‘attempied to collect or failed to collect the tax from the corporatien or
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associatfon, and whether or not the corporation or asscciation is defunct,
dissolved, or insglvent.

4a.4.2 The filing of a petition in bankruptcy By a corporation does

net stay or preclude the assessment of officers of the corporation, since the
tax is not dischargeable in bankruptcy.

4a.5 The officers of a corporation or asscciation that are personally
1iable for consumer sales %tax include zny president, vice-president, secretary,

or treasurer, and any other officers provided inm the charter or by-laws of the
corporation_or association, and any person who s elected or appointed to any
position with Tthe authority of an officer, and who performs duties  or
responsibilities in the management of the corporation. The officers of an
association include all members of its governing board and its trusiees. A
person such as an 1ncorporator shareholder, member or employee of a corporation

or association is not censidered to be an off1cer subject to personal Tiability.

4a.5.1 A person who acts as ap officer or assumes the character,
duties or responsibilities of an officer, is presumed to be an officer, and such

person cannot avoid personal liability by alleqing he was not properiy elected.

A person who is elected or zppointed as an officer without his knowledge or
consent, or who does not act as an officer, or does not assume the charvacter,

duties, or responsibilities of an off1cer,;l§ not liable as an officer.

4a.5.2 An officer may be 1iable whether or not the officer was
under_a duty to pay the tax or was responsible for the payment of the tax, for
or on behalf of the corporation or association., and whether or not the officer
acted wilfully, or with the intent to evade the tax or payment thereof.

4a.5.3  The Tiabiljty of a corporation, that is owned or controiled
by a pareni or_other corporation, may be imposed aon an officer cof the other
corporation, if such officer performs duties or responsibilities in the
management of the taxpayer corporation. ’

4a.6 An officer is liable for the tax, interest, add1t1ons to  tax, and

penalties for which _the corperation or assocqatton is T1ab1e

4z.6.1 An officer is 1iable for all amounts which were reguired %o
be paid or which became dus and payable during the time the person was an
cfficer. An officer is also liable for zll_amounts which wers required tc be
paid_or _which became due and payable prior to the time the perscn became an
officer, if the officer had the ability and authority to pay the amount due from
the available unemcumbered funds of the corporation or associatfon after such

person became an officer.

43.6.2 If the amount of tax due for the corporation or association
has been determined by tax returns or determined by an assessment which was the
subject of a petition for reassessment, the officer shall be ifable for such
amount. '

4a3.6.3 The liability of officers of a corporation or assgciation is
joint and several. so that more than one officer may be Tiable for the entire
amount of tax for the same period. The total amount of tax collected from all
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officer shall not be greater .than the 1iability of the corporation or
association.

4a.6.4 In determining the consumsr sales and service tax 1iabitity
of a corporation or association, the apn]wcatwon of payments or partial payments
against_the multiple tax debts may be in issue. Any voluntary payment, made by
or on behalf of the corporation, that the taxpayer has directed to be applied in
a particular manner should be. app71ed in the manner directed by the taxpayer,
i.e., spec1f1crtax ‘period, 1nterest ete. Any involuntary payment, when the
taxpayer has no immediate contrel over the source, such as would result from'a

Jevy or offset, and any voluntary payment for which the taxpayer has not

directed ‘the application, may be app11ed 1n such _a_manner as_ to attain the

max imum benefiiffqrﬁ?heg§§§§gf_

EXAMPLE: A  corporation owes $5,000 consumer sales tax and $5,000

corporation net income tax. The corporation remits a check for $1,000 and does
not direct that it be app11ed in a particu?ar manney. 1he corporaticn remits a

second check for $3,000 and d1rects. on the check or in a letter, that it be

applied to consumers sales tax. A bank Tevy results in payment of $2,000. The

State may apply the $2,000 and $1 000 to the corporation net income tax, and

must apply the $3,000 to the consumer sales and service tax, and may assess the

officers for $2,000 consumer sales tax.

4a.7 The liability of an officer may De determined or estimated and an

assessment made against “such officer or officers. Ths assessment may include

any 1iability of the corporation or association for tax, interest, additions to
tax, and penalties that is due and payable, and any such 71ab111ty that is not
dus and payable because the corporaticn or association has not filed tax returns

at the time requ1red by Jaw.

4a.7.1 An assessment against officers "is considered %o be a

proceeding for the collection of the tax Tliability of the corpeoration or

association. If the 17ability of the corporation or asscciaticn is determined
to be due by an assessment which has become final, ap assessment against an
officer must .be made within five years after the assessment against the

corporation or association has become final. If the Tfability of the

corporation is determined to be due by methods provided by law othsr than an
assessment, an_assessment aqa1nst an officer must be made within five years

after the date on which the corporation or asscciation filed its annual return,

or if no annual return is required, five years after the ‘Tatest periodical

return required to be filed in any year is filed.

§ 11-15-4b.  Priority of Tax in Distributions of Property and Estates.

4b.1 In the distribution, voluntary or compulsory, in  receivership,

bankruptcy or otherwise, of the property or estate of any person, all taxes due

and unpaid under W. Va., Code § 11-15-1 et seq. shall be paid from the first

money available for distribution in priority to all claims and liens except

taxes and debts due the United States which under fedsral law are given priority

over the debts and liens created by this article. Any person charged with the .

administiration or distribution of any such property or estate who shall violate

the provisions of this section shall be perscnally liable for any taxes accrued
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and unpaid under this article which are chargeable against the person whose

property oy_estate is in administration or distribution. , L

4b.2 There 1s a priority for 311 unpaid consumers sales and sarvice tax in
distributions of ihe property or estate of any person, and the tax must be paid
from the first money available for distribution in priority to all other claims
and liens, except taxes and debts dus the United States.

4bh. 2.1 The distributicn of property subject to federal tax Tiens_is
subject to the pricrity of such Tiens provided in the Internal Revenue Code.

ib.2.2 The distribution of property in  federal bankruptcy
proceedings is subject to the priorfties of debts and liens providad in the
United States Bankruptcy Code (11 U.S.C. § 101 et seq.}.

46.2.3 This priecrity applies to "the amount of tax, interest,
additions to tax, and penaities. o

4b.3 The priority applies to all distributions of the property or estate of
any person. A "distribution” of property or an estate is the sale or transfer
of the property, or the disbursement of money rasulting from the sale or
transfer of the property or estate of any person. The priority applies to all
distributions of a major part or substantial part of the property or estate of
any person. Distributions 1inciude, but ars not_ limited to, the transfer of
property or disbursement of proceeds of sales of. property by any executor,
administrator, receiver, trustee, fiductary, special commissioner., or any pub11c
officer under judicial process; and distributions in any proceedings such as
butk sale, Tiguidation sale, estate sale, assignment for the benefit of
creditors, intepleader action, and administrative or Jjudicial proceeding for the
dissolutieon of & parinership or corporation.

4b.4 The oriority dozs not apply to transactions that do not constitute
distributions of propertiy. These transactions include the sale, transfer cor
iiguidation of Tess than a substantial part of the property of any person; the
sale or transfer of property in the ordinary courss of the business of the cwner
of the property; sales or transfers of any property by the owner or for
censideration payvable to the owner by the purchaser or transferee.

4b,5 This priority applies to the distribution of all property, including
but _not limited fo real property or any interest therein: tangible personal
property, inlcuding fixtures, equipmeni, machinery. furniture and vehicles:
intangible property, including accounts receivable, contract rights, bank
accounts, stocks, bopds; and the proceeds from the sals or Tiguidation of any
such prooerty.

4b.6 This priority requires payment of the tax from the first money that is
available for distribution te 1ienors, creditors, beneficiaries, or any other
person, after payment of costs. commissions, fees and any ciher expenses

incurred in the preservation, storage, liguidation, or transportation of the

propevty or estate.

4b.7 The debt or claim for taxes has priority over all c1a1ms and liens,
gxcept debis due the United States. B .

36




State Tax Department -
Title 110 '
Serigs 15

4h.7.1  Claims subject to this priority include any debt or
ob]?qatwon Tiquidated or. un]wqu1dated that does not constitute a lien upen the

property or estate. .

b, 7.2 Liens subject to this priorfty include any charge or
encumbrance on the Droperty or estate for payment of any claim, debt or
cbligation, such as a cdeed of trust, judgment lien, security interest, vendors
Tien, execution_ ftien, tax lien, mechanics 1ien, lapdiords Tien and municipal

lien.

46.7.3 The priority of the consumer sales and service tax debt in
such distributions is determined by W. Va, Code § 11-15-18z, dnd 1is not

determined by the presence or absenge of a perfected nctice of tax Tien, by the

preserce or absence of a perfec»ed Tien securing any competing claim or debt, or

by the order in which any such competing liens were perfected.

§ 110-15-5.  Remittance of Tax.

5.1 No profit shall accrue to any person as a result of the collection of
the consumers sales and service tax regardless of the fact that the total amount
of such taxes collected may be in excess of the amount for which such person
would be liable by the application of the ievy of six percent (6%) to the gross
proceeds of his sales. The total of all consumers sales and service taxes
collected by _any such person shall be returned and remitfed to the Tax
Commissioner. -

5.2  Any person whe is required to coliect and remit the consumers sales
and service tax or the use tax and who was also required to pay such taxes on.
purchases of tangible personal properiy or services for use or consumption in
his business may utijize one of the following procedures. when paying the tax
collected to the Tax Commissioner.

5.2.1 Such person may separately remit the amount collected and
pay the amount due and owing on his purchases made using the direct pay permit
procedure.

5.2.2° Such person may credit the amount of tax paid on his
purchases for which an exemption is claimed against the amount of tax collected
and:

5.2.2.1 if the amount collected is greater than the amount of
tax paid on his exempt nurchases, he shall remit the difference to the Tax
Commissioner; or

5.2.2.2 if the amount of tax paid on his exempt purchases fs
greater than the amount coilected, he may seek a refund or credit for the
difference as provided in Section 9a of these regulations.

5.3 Sales and Service Tax Return and Payment: Exception. - Except as
otherwise reguired under Sections 5.3.2, 5.3.3, 9c.7, and 11.6 of these
reguTations the consumers sales and service taxes levied shall be due and
payable 1in monthly installments, on or before the fifteenth (15th) day of the
month next succeeding the month in which the tax accrued. The taxpayer shall,
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en or before the fifteenth {15th) day of each month, complete and mail to the
Tax Commissioner the prescribed return, WV/CST-200, for the preceding month
showing: (2) The total gross proceeds of business for that menth: {b) the gross
proceeds of business upon which the tax is based; (c¢) the amount of the tax for
which he is 1iable; and (d) any further information necassary in the computatien
and collection of the tax which the Tax Commissioner may require. Remittance of
the amount of tax due, 1f any, shall accompany the return: Provided, That
notwithstanding the preovisions of W, Va. Code § 11-15-30, any such tax collected
by the Alcchol Beverage Control Commissioner from persons or organizations
Ticensed under authority of W. Va. Code & 60-7-1 et seq., shall be paid intc a
revelving fund account in the State Treasury, designated the "Drunk Driving
Prevention Fund."

A monthly or quarterly return shall be signed by the taxpayer or his duly
authorized agent. An unsigned return will be deemed incomplete and may be
returned to the taxpayer as improperiy filed.

5.3.1 Other Times for Filing Returns. - The Tax Commissioner may,
upon written request, authorize a taxpayer whose books and records are not kept
on a monthly basis to file returns at times other than those specified in the
foregoing Section 5.3, but in no event shall a taxpayer make Jless than cne
return a calendar month, except as provided in the following Section 5.3.2 or as
may De autherized in writing by the Tax Commissioner. 1In order to receive such
permission or authorization, the taxpayer must show that the monthiy filing
otherwise requirad will impose an undue hardship.

5.3.2 Quarterly Return. - Except as otherwise required under
Sections 5.3.3, 9¢.7, and 11.6 of these regulations, when the %fotal tax for
which a person is liable deces not exceed $50.00 for any month, he may make a
quarterly return on or before the fifteenth (15th) day of the first menth in the
next succeeding quarter in Tieu of monthly returns on the return WV/CST-200.
Quarterly returns are due on or before April 15, July 15, and October 15.

5.3.3 Annual Return:; Extension of Time. - Cn or befaore the end of
the calendar year, each person liable for the payment of consumers sales and
service tax shall file an annual return. The annual return shall consist of the
final monthly or guarterly return for the year and is due on or before
January 31. The form of such return shall be as follows: -

5.3.3.1  For taxpayers filing on a monthly basis, such annual
return shall show the total gross proceeds of business and the gross proceeds of
business upon wnich the tax is based for the month of December together with any
other information wnich the Tax Commissioner may reguire.

5.3.3.2 For taxpayers filing on a guarterly basis, such annual
return shall show the total gross proceeds of business and the gross proceeds of
business upon which the tax is based for the calendar quarter ending December
31st together with any other information which the Tax Commissioner may require.

5.3.3.3 A person operating two or more places of business of
iike character from which ars made or dispensed sales or services which ars
subject to the consumers sales and service tax may file returns covering all
such sales or services. -
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5.3.2.4 Pagmen .= The taxpayer shall forward the annual return
along with payment of any remaining consumers sales and service. tax, due for the
preceding tax year, to the Tax Commissioner. The taxpaysr or his duly

authorized agent shall verify the return tunder cath.

5.3.3.5 Extension of Time. - The Tax Commissioner for good
cause shown and on written application of 2 taxpayer, may extend the time for
making any return required by the provisions of W. Va. Code § 11-15-1 et seq.,
but no extansion of time may be granted for payment of tax.

Bl

5.3.3.5.a Requests for extensions of time wiil not be
considered if received after the due date of the return. No extension will be
granted for a period in excess of thirty (30) days.

5.3.4 Accelerated payment. - For calendar years beginning after
December 31, 1390, taxpayers whose average monthly installments for the previous
calendar year exceeds $100,000.00, shall remit the tax atiributable to the first
fifteen days of June each vear on or before the iwenty-third day of said month
of June.

5.3.4.1 For the foregoing purpose, the taxpaver shall remit an
amount equal to the amount of tax imposed by W. Va. Code § 11-15-1 et seg. on
actual taxable sales of tangibie personal property and saIes of taxable services

during the first fifteen days or June or, at the taxmayer s election, taxpayer

may remit an amount equal to fifty percent of taxpayer's liability for sales and

service tax on u&X&b]E sales of tangible personal property and sales of taxable

services made during the preced1nq monuh of May.

5.3.4.2 For a business which has not been in existence for a
full calendar year, the total tax due from the busipess during such prior
calendar year shall be divided by the number of months, including fractions of a
month, that it was in business during_ such prior calendar year: and if that
amount exceeds one hundred thousand dollars, the tax attiributable to the first
fifteen days of June sach year shall be remjtied on or before the iwenty-third

day of said month of June.

£.3.4.3 When z taxpaver reguired to make an advanced payment of
tax_the foregoing subsection 5.3.4 makes cut its return for the month of June,
which is dus on the fifteenth day of July, such taxpayer may claim as a credit
against its sales and service iax for the month of June, the amount of the
advanced payment of tax made under subsection 5.32.4.

5.5  Retziler's Use Tax Return and Payment: Excepiion. - Except as
otherwise required under Sections 9¢.7 and 11.6 of these regulations, each
retailer required or authorized by W. Va. Code 8§ 11-1%A-6, 11-1BA-~6a or
11-15A-7 to collect the wusa tax, shall be required to pay to the Tax
Commissioner the amount of such tax collected, with that amount being due and
payable on or before the fifteenth (15th) day of the month next succeesding the
end of each guarterly period. At such tima, each retafler shall file with the
Tax Commissioner a return, WV/CST-220, for the preceding guarterly peried in
such form as may be prescribed by the Tax Commissioner. The form shail show the
sales price of any or all tangible perscnal property and taxable services scld
by the retailer during such preceding quarterly period, the use of which is
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subject to the use tax, and such.other information as the Tax Commissioner may
deem necessary. The return shall be accompanied by a remittance of the amount
of such tax for the period covered by the return: Provided, That where tangible
persconal property is sold under a conditional sales contract, or under any other
form of sale whérein the payment of the principal sum, or a part thereof is
extended over a period Tlonger than sixty (60) days from the date of the sale,
the retailer shall collect and remit the use tax in accordance with _the
requirements of Section 4 of these regulations. The Tax Commissfoner, if he
deems it necessary in order to insure payment to the State of the amount of such
use tax, may in any or all cases require returns and payments of such amount to
be made for other than guarterly periods. The Tax Commissionsr may, upon
request and a proper showing of the necessity therefor, grant an extension of
time not to exceed thirty (30) days for making any return and payment: Provided,
such request s received by the Tax Department prior to the due_ date of the
return. Returns shall be signed by the retailer or his duly authorized agent,
and must be certified by him to be correct. An unsigned return will be deemed
incomplete, and may be returned to the taxpayer as improperiy filed.

5.5.1 User's or Purchaser's Use Tax Return and Payment: Exception.
- Except as otherwise reguired under Sections Sc.7 and 11.6 of these
regulations, any person who uses any tangible personal property or taxable
services upon which the West Virginia use tax has not been paid either to a
retailer or directly to the Tax Commissioner shall be Tiable therefor, and shall
on or before the fifteenth (15th) day of the month next succeeding each
quarterly period pay the use tax fimposed upon alil such property or taxable
services used by him during the preceding gquarterly period and shall file with
his remittance of such tax a return, Form WV/CST-220, properly setting forth the
information required thereon and signed by the taxpayer or his agent. The form
must be certified by the taxpayer as correct. An unsigned return will be deemed
incomplete, and may be returned to the taxpayer as improperiy Tiled. '

5.5.2 Special Annual User's or Purchaser's Use Tax Returp and
Payment: Exception. =~ Except as otherwise required under Sections 9c.7 and 11.6
of these. regulations, any natural person who does not held a West Virginia
business registration certificate, who uses any -tangible perscnal property or
taxable service upon which the West Virginia use tax has not been paid either to
a retailer or directly to the Tax Cemmissioner shall be 1iable for the West
Virginia use tax upon such property or taxable services, and shall as the Tax
Commissioner may authorize or require on or before the fifteenth (15th) day of
April of the taxpayer's next succeeding tax year for federal fincome tax
purposes, pay the use tax fmposed upon all such property or taxable services
used by him during the taxpayer's preceding federal taxable year. The taxpayer
shall file with his remittance of such use tax a return, form WV/CST-220A,
properly setting forth the information required thereon and signed by the
taxpayer or his agent. The form must be certified by the taxpayer as correct.

An unsigned return will be deemed incomplete, and may be returned to the

taxpayer as improperly filed.

§ 110-15-6. .Taking Exemption Certificate, Material Purchase Certificate
Number or Direct Pay Permit Number.

6.1 Vendor Must Show Sale or Seryice Exempt; Presumption. - In the case of
sales subject to Section 8a or 9.3.4.4 of these regulations or Section 9.3 of
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these regulations, the burden of proving that a sale or service was exempt from
the ~tax shall be upon the vendor, unless he in good faith takes from the
purchaser his direct pay permit number, a properly completed material purchase
certificate number or a properly completed exemption certificate signed by and
bearing the address of the purchaser and setting forth the reason for the
exemption: Provided, That effective July 1, 1938, a contracter or subcontractor
may only claim the exempticn authorized by Sectien $.3.4.4 of these regulations
by issuing his material purchase ceartificate number to his vendor. In order to
assure maintenance of appropriate records, the vendor should take during his
taxable year cne completed exemption certificate from sach of his purchasers who
are authorized to issue an exemption certificate for exempt purchases. However,
for purposes of the contracting exemption provided under Section 37374 9.3.4.4.a
of these regulations, the vendor should take one completed material purchase
certificate number for each exempt contracting project or direct pay permit
number, The completed exemption certificate, material npurchase certificate
number or direct pay permit number may be used for the exempt purchases by the
respective purchaser. Except as otherwise provided in this Section or 3ection
§.3.4.4 of these regulations, the diract pay permit, or the material purchase
certificate 1issued by the Tax Commissicner for the specific contracting
activity, may be used for exempt purchases of tangible personal property to be
incorporated in. the exempt contracting activity. If a contractor decides to use
a material purchase certificate when claiming an exemption, he must obtain the
application from the entity which awarded the contract. As of Qctober 1, 1990,
the centracting exemption provided in Sectien 9.3.4.4.3 was generally repealed
and use of the material purchase certificates became very limited. The material
purchase certificate may only be used in the manner specified in Section 9r3-474
9.3.4.4.a and_Section 109 of these regulations. See Section 108 of these
requlations for additional information on the taxation of materials for use in
governmental centracts. 1o prevent evasion of the consumers sales and service
tax, it shall be prasumed that all sales and services are subject te tax until
the contrary is clearly established.

6.1.1 Liability of Purchaser for Faflure to Pay the Sales or Use
Tex_or Provide Appropriate Indicia of Tax Exemption. - Except for sales exempt
per se under Section 9.2 of these regulations, if any purchaser unltawfully
refuses” to pay to the vendor the consumers sales and service tax or, where
appropriate, the use tax, or in the case of & saie subject te Section 9.3 of
these regulations a purchaser uniawfully refuses to sfgn and present to the
vendor a proper exemption ceritificate or a lawful material purchase certificate
number indicating that the sale is not subject to either the consumers sales and
service tax or the use tax, or presents ta _the vendor a false exemption
certificate or a false, cancelled, expired or otherwise ineffective or unlawful
material purchase certificate number, or, after presenting an exemption
certificate or material purchase certificate number, uses the property or
services purchased in such manner that would cause the sale %o be subject to the
sales or use %tax, or presents a direct pay permit number which is false,
cancelled, expired or otharwise ineffective or unlawful or uses such direct pay
permit in a manner not authorized by the Tax Commissicner, such purchaser shall
be perscnally Tiable for the amount of tax applicable to the transaction or
transactions,

6.1.1.1 In such case, the Tax Commissicner has authority tc
make an assessment against such purchaser, based upon any information within his
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possession or that may come into this possessien. The assessment and notice
thereof shall be made and given in accordance with W. Va. Code § 11-10-1 et seq.

6.1.1.2 Sections 6.1.1 and 6.1.1.1 of thease .regulations shal’
not be construed as relieving the vendor from liability for the tax; Provided,
That the vendor shall be relieved from Tiability for the purchaser's refusal to
pay the tax or provide appropriate indicia of tax exemption if the vendor
notifies the Tax Commissioner in writing of such refusal; and the vendor shall
be relieved from 1iability for the purchaser's presentation of false, expired,
cancelléd, or otherwise ineffective or unlawful indfcia of tax exemption unless
the vendor has accepted such indicia in bad faith, or accepted such indicia in
complicity with the purchaser or others for the purpcse of allowing the
purchaser, the vendor or others to unlawfully evade the payment of tax or has
otherwise conspired or contrived to cause or assist in unlawful tax evasion.
The information provided to the Tax Commissioner must include the name and, if
known, address of the purchaser, the date of the purchase and the description of
the Ttem or service purchased the purchase price therecof, and the amount of tax
not coliacted. '

6.1.2 Because of the nature of the transactions, purchasers of
tangible perscnal property or taxable services which are specified in Section
9.2 of these regulations are exempt per se are not required to complete an
exemption certificate in order to qualify for the exemption. However, an
exemption certificate, material purchase certificate where appropriate, or 2
direct pay permit number is required for an exempticn claimed under Section 9.3
of these regulations.

" 6.2 Retailer Must Show Sale or Service Exempt; Presumpticn. - The burden
of proving that a sale otherwise subject to the Use tax was not taxable shall be
upon the seller, unless he, in good faith and under the authority provided in
W. Va. Code § 11:15A-3c, takes from the purchaser his direct pay permit number,
a properly completed material purchase <certificate or a properily comp1eted
exemption certificate signed by and bearing the address of the purchaser setting
forth the reason for exemption of the sale from imposition of the tax. The
exemption certificate shall be substantially in the form prescribed by the Tax
Commissioner. Such retailer may take from the purchaser the purchaser's direct
pay permit number or material purchase certificate number, noting same on the
invoice, sales slip or other record of the sale. To preveni evasion, it shall
he presumed +that all proceeds are subject to the tax until the contrary fis
clearly established.

6.3 Acceptance of Exempiion Certificate or Material Purchase Certificate.
- The acceptance of a properly executed exempiion ceriificate or material
purchase certificate relieves the vendor and the retziler frem the burden of
oroof only if accepted in good faith so long as the transaction is one for which
an exempticn certificate or material purchase certificate may be issued. Any
person who gives an exemption certificate or material purchase certificate to a
vendor or retailer and knows, at the time of purchase, that the articlie will be
used in a manner other than expressed in the exemption certificate, shall be
subject to criminal sanctions as provided in W. Va. Code § 11-8-1 gt seq.

6.3.1 A vendor who makes sales to a non=resident purchaser may,
under certain circumstances, accept the exemption certificate utilized in the

42




State Tax Department
Title 110
Series 1%

state in which the non-resident 1is Tlocated. Even though an out-of-state
exemption certificate is used, the transaction must be one which is exempt 1in
this State. In order for such an exemption certificate to be acceptable, it
must provide the same information as that required on the exemption certificate
or, where appropriate, the material purchase certificate used in this State:
name and address of the purchaser, basis for the claim of exempticns; and the
signature of the person authorized to sign such an exemption certificate or use
the material purchase certificate for the purchaser.

6.4 Retention of Exemption Certificate and Material Purchase Certificatd.
- In order that the iax Department may verify a vender's or a retailer's taxable
and nontaxable sales upon audit, it {s necessary that such persons retain
executed exemption certificates, meterial purchase certificates and other
appropriate bocks and records for at Tleast three (3) years or so long as the
taxable period remains open for assessment or refund whichever is greater. An
exemption certificate or material purchase certificate, to be valid, must be
given by the vendee and accepted by the vendor at the time of the sale and not
thereafter. _If a vendor 17sts nontaxable sales of services for which he has no
exemption certificates or material purchase certificate, the Tax Department will
presume such sales were taxable and make an assessment of tax against the
vendor. 0f course, the preceding sentence is not applicable to sales of
articles and types of services enumerated in Section 9.2 of this regulation. A
sample exemption certificate wiil be furnished by the Tax Depariment to any
vendor, retailer or organization upon reguest, in order that the certificate may
be reproduced for the convenience of itis customers.

§ 110-15-7.  Tax Computed on_Gross Proceeds or_ Gross Value of Tangible
Personal Property Sold to Consumers, or Consumed or Used, by the Manufacturer or
Producer Thereof. S S

7.1 Sales by Producers and Manufacturers. - A person exercising the
privilege of producing for sale, profit or commzrcial use, any natural resource
product or manufactured product and engaged in the business of selling the same
at wholesale or retail shall collect consumers sales and service tax on the
gross proceeds from such sales unless the transaction is exempt per se from the
consumers sales and service tax, or the vendor, in good faith, takes from the
purchaser a property executed exemption certificate or the purchaser's direct
pay permit number.

7.2 Use by Producer or Manufacturer. - A person exercising the privilege
of producing for sale, profit or commercial use, any natural resource product or
manufactured product which he then uses or consumes in a manner which would be
taxable had such person purchased the product from another person, such person
shall pay consumers sales or use tax on the gross value of such preduct or
products at the time they are first used or consumed by him in this State.
"Gross -value'’ shall be determined as provided 1in _Section_ 7.3 _ of these
regulations. T - '

7.3 Destermination of "Gross Value". - Whenever a person partially or
wholly consumes. or uses tangible personal property in this State. which he
produced or manufactured in this State or in another state, the gross value

thereof for consumers sales and uss tax purposes shall correspond as nearly as
pessible to the greoss proceeds which such person would have recefived from the
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sale of such natural resource product or manufactured product tc another person
in an arms-length transaction, as that term is defined for federal fncome tax
purposes. Such value shall be determined by applicaticn of the following ruies
in the order stated:

7.3.1 The value of the natural rescurce product or the
manufactured product consumed or used shall be egual to the selling price, at
the place of use or consumption, of similar products of 1ike quality and
character offered for sale in similar quantities by persons unrelated to the
taxpayer. "

7.3.2 In the absence of sales of similar natural resource products
or similar manufactured products by other persons as a guide to value, gross
value shall be equal to the average price at which sales of the same cor a
similar product are made during the taxable year to customers of the producer or
manufacturer. ' '

7.3.3 In the absence of sales to customers of the taxpayer as &
guide to value, gross value shall be determined by first determining the cost of
the product and adding thereto the average markup realized by the producer or
manufactlrer of the product being valued. The cost of the product shall include
every item of cost attributable te that particular product, including all direct
and indirect overhead costs. )

7.4 Examples. ) o

7.4.1 Example 1. - ABC Company is an integrated manufacturer of
asphalt and a road contractor. Scme of the asphalt ABC Cempany manufactures is
sold to other contractors. ABC Company is exempt from paying consumers sales
and use_taxes on tangible personal property directly used or consumed in the
manufacture of asphalt. Until March 1, 1983, ABC Company was alsc exempi from
paying consumers sales and use taxes on tangible personal property directly used
or consumed in his contracting activity. ABC Company must now pay consumars
sales and use taxes.on all tangible personal property and/or taxable services
purchased for use or consumption in his contracting activity unless a specific
exemption applies. As a road contractor, ABC Company may be engaged in building
or resurfacing roads under contracts with the State of West Virginia or a
political subdivision theveof, or with the United States government, or with
other persons such as commercial and industrial business and residentia]
property owners.  The asphalt which ABC Company manufactures and seils or uses
or consumes will be taxed as follows: ;

1. Consumers sales and service tax must be collected on
sales of asphalt to other contractors and persons unless ABC Company accepts in
good faith an exemption certificate or a valid direct pay permit number.

2. As of October 1. 1990, asphalt which ABC Company
manufactures and uses or consifies in building or resurfacing roads under a
single government contract for materials and Jlabor is exempt-from subject to
consumers salaes and use tax. as- manmafacturing- for~ ssle- teo- the- governmentatl
entity:r See Section 109 of these reguiations for transition rules concerning

the taxing of materials for use in governmental contracts.
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3. Asphalt .which ABC Company manufactures and uses or =
consumes in building or resurfacing rcads, parking Tots and driveways etec. in

this State for other persons is subject to consumers sales and service tax based. .

on the gross vaiue of the asphalt so used or consumad.

§ 110-15-8. Furnishing of Services Included; Exceptions. - The consumers - -

sales and service tax and the use tax shall apply not only to selling tangible
personal property, but also to. the furnishing of all services, except
professicnal services, personal services, those services furnished by
corporaticns subject to the «control of the Public Service Commissioh,
contracting services, and services rendered by an employee to his employer.

8.1 Sales of the following services are excepted from the imposition of
the consumers sales and_service tax and the use tax.

8.1.1 Professional Services.

8.1.1.1 Professional services, as defined in Section 2 of these
regulations, are rendered by physicians, dentists, Tawyers, certified public
accountants, public accountants, optometrists, architects, professional
engineers, vregistered professional nurses, veterfnarfans, licensed physical
therapists, ophthalmologists, chiropractors, podiatrists, embaimers, osteopathic
physicians and surgeons, registered sanitarians, pharmacists, psychiatrists,
psychoanalysts, psychologists, landscape architects, registered professional
court reporters, licensed social workers, ~licensed rea? estate appraisers and
certified real estate appraisers licensed in accordance with W. Va. Code
§ 3/-14-1 et seqa., and licensed real estate brokers, licensed professional
counseiors. Persons who provide services classified as nonprofessionail for
consumers sales and service tax purposes inciude interior decorators, private
detectives/investigators, security gquards, bookkeepers, forestors, truck driving
schools, nursing home administrators, hearing aid dealers/fitters, contractors,
electricians, enrclied agents, mu57c1ans, auctioneers, and hospital
administrators; the foregoing Tisting is not all-inclusive Bbut intended as
containing examples of irades and occupations. Seneratiy;-the-Fax- Bepartment
w111~ only- recognize= as- Uprofessionatl~ the- activities- indfcated- as— such- ih
Elapier-38- of*the West- VngTﬂTa Eoder The determinaticn as to whether other
activities are '"professional"™ in nature will be determined by the State Tax
Division on a case-by-case basis unless the Legisiature amends W, Va Code
§ 11-15-1 ot seq. to provide that a specified activity is "professional." When
making a determinaticn as to whether other activities fall within the
"nrofessional" classification, the Tax Department wiil consider such things as
the Tevel of education required for the aciivity, the nature and extent of
nationally recognized standards for performance, Ticensing reguirements on the

State and national level, and the extent of continuing educaticn requirements.

8.1.1.2 Services for which a professional Ticense is required
and which are provided by corporations, regardless of whether such corporations
are professional or business, are not subject to the consumers sales and service.
tax. Likewise, non-professional services provided by a professional corporation
are subject to the tax.

8.1.1.3 Professional persons who make sales of tangible
personal property or whe engage fin activities which are not preofessional
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services shall collect consumers sales and seryvice tax on such sales or
services. For example, kennel services provided by a veterinarian are subject
to tax. _

8.1.1.4 Professional services shall not be relatad to the
quality of perfermance or expertise of the person performing the service.
Prcfessional, when usad in these regulations, is not synonymous with excellence.
It is the type of service which must ke professional, not the quality or manner
in which the service is performed. To {1lustrate: A docter's services to his
patients are professicnal services whether or not his patients are satisfiéd
with his perfaormance; or, an individual may excel at repairing television sets,
but his type of service (repair of televisfon sets) §s not considered
professional under these regulations even though the manner 1in which he
performs is considersd "professicnal” by his customers or by other television
repairmen,

3,1.2 Personal Services.

8.1.2.1 Personal services shall include those services done to
or performed on the person of an fndividual, and such seryices must be directly
from one person to another. Personal services include barbering, massaging,
nursing, manicuring, hair setting, hair washing and dyeing, services of dental
hygienists, shoe-shining while the shoes_are worn by the customer, and simiiar
services. The determination as to whether other services are personal in nature
will be determined on a case-hy-case basis. For further information See Section
35 of these regulations.

8.1.2.2 As provided in Section 2 of these regulations, personzl
services are services rendered to the person of an individual without, at the
same time, selling tangible personal property: Provided, That the sale of
tangible personal properiy used and consumed in the randering of the personz]
service shall be subject to tax only if stated as a sepearate charge. In order
for the service-to be personal in nature, it is necessary for there to bhe
physical contact of a continuing nature by the provider of the service io the
recipient of such service. Additionaily, it is necessary for such contact to
directly touch the person or the ¢lething worn by such person.

8.1.2.3 Many personal physical fitness programs do not qualify
as perscenal services.. The issue as to whether a program qualifies as a personal
service will be determined by the nature of physical contact, the degree and
Tevel of individual supervision, and the degree to which the program is tailcred
to the reguirements of the dndividual participant. Mere monitoring of
perfermance, - especially if by _computsr or other such impersonal means, is
insufficient to qualify; however, individual instruction and close personal
parformance monitoring  in conjunction ‘with an  Jindividualized program
specifically designed to meet the needs of the particular individual would fall
within the category of activity which wouid be considered as perscnal service.
This activity should not be confused with courses of instruction in the martial
arts, boxing, aerobic dancing, etc., which, while Deing physical in nature are
not personal in nature, and are therefeore not personal services.
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8.1.2.4 Those services performed by a professional which are
neither personal services nor professional services are subject to the consumers
sales and service tax.

8.1.3 Services Rendered by Corporations Subject to West Virginia
Public Service Commissfion Control. S

8.1.3.1 Regulated services rendered by corporations which are
subject to the control of the West Virginia Public Service Commission are noi
subject to the consumers sales and service tax. )

8.1.3.2 To illustrate: Services rendered by taxi companies and
bus companies (carrying of passengers) holding a certificate of convenience and
necessity issued by the West Virginia Public Service Commission are not subject
to the consumars sales and service tax. '

8.1.3.3  Any person who performs services which are subject to
the control of the West Virginia Public Service Commission may perform such
services without charging and collecting consumers sales and service tax.

8.2 Or thosa services which are excepted from the imposition of the sales
and services tax, enumerated in Sections 8.1.1 through 8.1.3 above, the Tax
Department does not deem it necessary for the vendor te require an exemption
certificate from the purchaser of such services. However, the burden of proving
that a service -is sxempt rests upon the vendor. See Section 8.2 of these
regulations. :

2.3 The purveyors of those services which are excepted from the imposition
of the consumars sales and service. tax, enumerated in Sections 8.1.1 through
8.1.3 above, are not required to collect the consumers sales and service tax on
the sale of services to consumers. As a result, the purveyors of such services
are required toc pay the consumers sales and service tax on all purchases of
tangible personal property and services which are used or consumed in their .
businessr: Provided, That purchases which qualify under Sections 9.4.1 or 9.4.4

of these requlations shall be exempt from the sales and service tax.

§ 110-15-8a. Contracting Services.

8a.1 Persons argaged in the business of providing contracting services to
other persons are providing a service that is generally not subject to the
consumers sales and service tax. Such persons are generally considered to be
the user or consumer of all tangible personal property and all services which
they purchase. Consequently consumers sales and use taxes must be paid on atl
purchases. of tangible personal property or taxable services excepi as otherwise
provided in these regulations.

8a.2 The terms "contracting services" and '"contracting" are synonymous.
Thus, the term “contracting seryices" means the furnishing of work or both
matarials and work, for another in fulfillment of a contract for the
construction, alteraticn, repair, decoration or improvement of a new or existing
building or structure or any part thereof or for the removal or demolition of a
building or structure or any part thereof or for the alteration, improvement or
development of veal property. Beginning July 1, 1889, the form of the contract
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no longer contrels whether a perscn is providing a tax exempt contracting
service or is providing a taxable service. The question in every case will be
what is being done, not how is it being billed.

8a.3 Additionally, the definition of "contracting" is narrowed beginning
July 1, 1988.. Feor contracts entered into on or after July Ist, the work must
result in a capital improvement to a building or other structure or to real
property for the work to be contracting. If this condition is not met, the work
provided 1s a taxable service, neot contracting. When a taxable service is
provided, consumers sales and service tax must be charged to and collected from
the customer, but the vendor may purchase materials that will be used. or
consumed in making the taxable service free from consumers sales and use taxes
by presenting a resale exemption certificate to the vendor.

8z2.4 Not all activity of a contractor is treated as contracting for
consumars sales and use tax purposes. For example:

8a.4.1 Contract miners and other persons engaged by the producer of
natural vresources (as defined for severance tax purposes) to perform any
reclamation, waste disposal or environmental activities associated with the
production of natural resources are treated as engaging in the activity of
producing natural rescurces with respect to such activities for consumers sales
and service tax and use tax purposes. Purchases directly used or consumed in
the production of natural resources are exempt from tax as provided in Section
9.4.1 of these. regulations. However, persons engaged in  construction,
alteration, repair or improvement of facilities to De used by others to produce
natural resources are engaged in the activity of contracting and are not
considered to be producing natural resources. See Section 107 of these
requlations for_ additional information concerning the taxation of contractors.

8a.4.2 Merchants who sell certain types of tangible perscral
property and perform incidental installation services with respect thereto ave
by statute not engaged in contracting. They are selling tangible personal

property and rendering taxable services.

8a.4.3 When a contractor sells tangible parsonal property without
installing the property or arranging for its installation, the itransaction is a
sale of tangible personal property and not coniracting.

8a.4.4 When the work which a contractor does pursuant te a contract
with ancther does not result in a capital improvement to a building or other
structure or to real property, the work is not contracting. It is the rendering,
of a taxable service. e ‘ . oL

8a.5 A capital improvement s an . alteration, repair, decoration or
improvement of a building or structure or the alteraticn, fimprovement or
development of real property: ' '

8a.5.1 Which adds wutility to the building, structure or real
property or any part thereof by -substantially adding to the value of the
building or structure or real property, or appreciably prolenging or extending
the original useful 1ife of the buflding or structure or real property; and
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8z.5.2 Which becomes part of the building or structure or real
property or is permanently affixed to or attached to the building or structure.
or real property sc that its removal would cause material damage to the item
being removed or to the building or structure or real property to which it fis
attached or affixed; and

8a.5.3 Which is intended to becoms a permanent installation or to
be relatively permanent.

8a.6.A "retailer dealer" merchant who agrees to sell from the inventory &f
his general or special store certain types of tangible personal property and to
instal]l the same, or to arrange for its installatfon, is not a contractor with
respect to such sale and installation when the installaticn is merely incidental
to the sale of _the tangible personal property. See Section 114 of these
requiations for detailed information on sales of certain tangible personal
property with incidental installation by "retail dealers.”

8a.6.1 A "general or special store" as used in these regulations
means any store or mercantile establishment having regular business hours during
which goods, wares, or merchandise of any kind is offered for sale to consumers
or users,

8a.6.2 Installation of the following tangible personal property is
always incidental to the sale thereof by a general or special store, regardless
of whether the installation is done by the merchant, or his employees, or the
merchant arranges for a third party to do the installation:

Wall-to-wall carpeting

Mobile homes

Window air conditicning units

Dishwashers (residential)

Clothing washing machines or dryers (residential)
Drapery rods o - o
Window shades

Venetian blinds

Canvas awnings )

Freé standing commercial equipment

Free standing industrial equipment

Bat6:3 . Instailation- is- incidentat- to- the- sate- of- other- tangibie
personst-property-when-the-charge-for-the-instaltation-ts-ressonablte-under-the
ctregmstances-sf-the-fransaction-and-does-not-excead- five-percent-£5%}-of-the
price-for-which-the-tangible-personai-property-was~sold-or-ene-hundred-doitars
£$188+88y7-whichever-ts-tesss

8a.7 For additional information about ithe tax Tiability of contractors see
Sections 107 through 122 of these regulations.

§ 110-15-8b. Nonresident Contractors - Registration, Bond, etc. Required.

8b.1 Every person who engages in this State in any contracting business or
contracting activity is required to obtain a business registration certificate
from the Tax Commissicner prior to starting work in this State and to have a
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copy of that certificate available at every construction site fin this State
until the contractor's work at that site is completed. These_ requirements apply
to resident as .well as nonresident contractors. The business registration
certificate is good for a one year period which begins July lst and ends June
30th of the nrext calendar year. Civil penaliies may be imposed under W. Va.
Code § 11-12-1 et se2q. and § 11-10-1 et seg. for failure to satisfy these
requirements. Additionally, criminal penalties may be imposed under W. Va. Code
§ 11-9-1 et seq. for noncompliance.

8b.2 Beginning July 1, 1983, every nonresident contracter must also
register with the Tax Commissioner under the consumers sales and use tax Taws
prior to engaging in the performance of a contract in this State. At the time
of this registration, the contractor must satisfy one of the following
requirements:

gh.2.1 Cash Bond - At the time each contract is regwstered the
nonresident contractor must deposit with the Tax Commissioner six percent (6%)
of the gross value of the contract. The Tax Commissioner will deposit this
money into the Contractor's Use Tax Fund where it will remain until after:
(1) the contract is completed, (2) the amount of consumers sales and use taxes
due this State with respect to such contract are ascertained, and (3) the amount
of tax due has been paid directly toc the Tax Commissioner, or the contractor
submits proof that the amount of tax due but not paid d1rect1y tc the Tax
Commissioner was paid to vendors required to collect this State's consumers
sales or use taxes or to out-of-state vendors who voluntarily collect our use
tax. Upon submission of proof . satisfactory to the Tax Commissioner that these
three (3) events have occurred, the Tax Commissioner will promptly refund the
nonresident contractor's deposit with respect tc such contract.

8h.2.2 Corporate Sursty Bond. - In Tieau of posting 2 cash bond fer
each contract, the nonresident contractor may provide. a corporate surety bond
for each contract which guarantees payment of consumers sales and use taxes due
this State with respect to that contract. The corporate surety must be
qualified to do business in this State; and the cerporate surety bond must be
approved by the Tax Commissioner as to form, sufficiency, vaiue, amount,
stability, and other features necessary to guarantee payment of the consumers
sales and use taxes due this State with respect to such contract for contracting
activity.

8b.2.2.1 Amount of Bond. - The amount of a corporate surety bond
will depend upon the gross value of contract or contracts, the ratio which the
vailue of the materials componant of the contract bears to the entire gross value
of the contract, the extent to which the materials component of the contract is
taxable and taxpayer's record w1th this Department concerning the timely payment
of tax lizbiiities. .

8:.2.2.2 Umbreila Corporate Surety Bond. = In lieu of posting a-

cash bond or a corporate surety bond for each contract, a nonresident contractor
may elect to file a corporate surety bond guaranteeing payment of consumers
sales and use taxes due this State with respect to several contracts or all
coniracts executed within a specified peried, whether such contracts be present
or future contracts. The corporate surety must be qualified to de business in
this "State; and the corporate surety bond must be approved by the Tax
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Commissioner as  tc form, sufficiency, value, amount, stability and other
features necessary to guarantee payment of the consumers sales and use taxes due
this State with respect to such contracts. If the taxpayer has no tax payment
history or record with this Department, an umbrella bond will not be accepted.

8b.3 The nonresident contractor  may not begin performance cof any contract
until after the nonresident contractor posts with the Tax Commissioner a cash
bond or corporate surety bend which {s accepted and approved by the Tax
Commissionar,

8b.4 Within <thirty (30) days after cempiying with the vregistration
requirements.of W. Va. Code § 11-15-8b and Section 8b of these regulations, the
contractor shall file with the Tax Commissioner a statement fitemizing the
machinery, materials, supplies and equipment that he has or will have on hand in
this State for performance of the contract. The fitemized statement shall
include the Tlocation outside this State from which such tangible persconal
nroperty was or will be brought, shipped or transported: Provided, That the
jtemized statement shall include only the machinery, materials, supp?ies and
equipment upon which neither the West Virginia consumers sales and service. tax
nor the West Virginia use tax has been paid. The tax due therescn shall be paid
at the time c¢f filing the above staztement.

8b.5 See Section #87 110 of these regulations for additional information
regarding nonresident contractors.

§ 110-15-8c. Jransition rules for elimination of exemption for materials and
supplies incorporated in real property owned by gqovernmental entities.

8c.1 General rule. - The expired provisions in W. Va. Code § 11-15- 9(3i),
which previcusly exempted sales of tanq1b1e personal property to persons

engaging in the activity of contracting, pursuant toc a written contract with the

United States, this State. or With a political subdivision thereof, or with a

public corporat1on created by the Leqas1ature or by another qovernmenta] entity
pursuyant to an act of the legislature, for & building or structure, or
improvement thersto, or other improvement tc real property that is or will be

owned and used by the gcvernmental eni1ty for a qovernmental or proprietary
purpose, shall ccntinue in force for:

8c.1.1  Tangible personal property purchased by a contractor on or
after October 1, 1990, in fulfillment of a written contract for contracting, as
defined in W. Va. Code § 11-15-2, that was executed and Jegally binding on the
parties theretg on or before September 15, 1990; or in fulfillment of a written
contract entered into after sglg_§gp§§mber 15, 1990, pursuant to a written bid
for contracting that was made on_cr before sawd September 15, 1990, that was
binding on the contractor, but only to the extent that the bid is subsequently

incorporated into a writien contract: and

8c.l1.2 Tangible persgnal property purchased. by a contyractor on or
after October 1, 1990, for consumption cor use in fuifiliment of a written
contract for the construction of a new improvement to real property, the
construction or operation of which was approvad by a federal or state regulatury
body prior to September 15, 1893, or pursuant to a federal qrant awarded prier
to September 15, 1990. '
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8c.2 Renewals and extensions. - A renewal of any contract shall constitute
a_new contract for purposes of tnis Section 110-15-8c, and the date of entry
into _a contract renewal by the parties, the date or dates cof tender of
consideraticn and the time of per.ormance of any contractual obligations under a
renewed contract shall be treated as the dates for determining application of
this secticn to the renewedicontract Extens1ons of time qranted or agreed upon
by the parties to a coniract for performance of the contract or for tender of
consideration under the contract shall not be treated as contract renewais.
Contracts to which such extensions apply sha71 be treated under these transition

rules as if the orwq1na1 contractual prov1s1ons for performance and fender Bf

consideration ,rema1n in effect ~ For purposes of thws section, the terms

Teontract” or "contracts.” and 'contract ranewal' cr "renewall shal] have the

same meaning as defined in W. VYa. Code § 11-15-8a(d).

§ 110-15-8d. Limitations on right to assert exemptions.

Persons who psrform ‘ contractqnq as defined in W. Va. Code § 11-15-2 or

parsens actiing 1n_an agency capac1ty, may not assert any exemption to which the
purchaser of such contract1nq services Vor the principal is entitled. Any
statutory exemption to which a taxpayer may be entitied shall be invaiid unless
the tangible pefﬁgpaT property or taxab?e seyvice 7s actually purchased by such
taxpayer and is directly invoiced to and paid by such taxpayer: Provided, That

this section shall not apply %o purchases by an employee for his or her

employer; purchases by a partner for his or her partnership; or purchases by a

duly authorized officer of a corporation, or un1ncorporated organization, for

his or her corporation or unincorporated organization so Tong_as the purchase is =

invoiced to and paid by such employer., partnership, corporation or
ynincorporated organization. '

Transition rule. - This section shall no%t apply tc purchases of tangible

persona] property or taxabie sarvices in fulfillment of a purchasing agent ov

procursment agsnt contract executed and legally binding on the partiss theretc
prior to September 15, 1390: Provided, That this transition rule shall not apply
to any purchases of tanq1b1e nersonal property or taxable services made under

such a contract after August 31, 1991: and this transition rule shall not apply

if the primary purpose of the purchas1nq aqent or procurement agent contract was
to avoid payment of consumers sales and use taxes.

§ 110-15-9. Exemptions.

9.1 General. - Certain types of transactions are exempt from the consumers
sales and service tax and the use tax. The question of whether an exemption fis
applicable is determined by the nature cf the tangible personal property or
service _being sold, purchased or used; how the property or service is being
used; or the status of the vendor, purchaser or user. The exemptions allowed by
Taw avre classified in Sections 9.2, 2.3, 9.4 and 8.5 of these regulations; and
the words "gasolire and special fuel" are defined in Section 2 of these
regulations, - I )

9.2 Per Se Exemptions. = The feollowing sales and purchases of tangible
persona1 property or services are exempt per se from the consumers sales and
service tax and the use tax, meaning that no exempticn certificate, material
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purchase certificate or direct pay permit is required to claim any of the
following exemptions:

9.2.1 Sales of gas, steam and water when deiivered to consumers
through mains or pipes. . Therefore, sales of bottled gas, bottled water, etc.,
do not qualify for this exemption.

9.2.2 Sales of electricity.

9.2.3 __ Sales of other public services which are subject to
regulation by the West Virginfa Public Service Commission.

9.2.4 Sales of textbooks required to be used in any of the schools
of the State, public or private, or in any institution in this State which
qualifies as a nonprofit or sducational institution subject to the West Virginia
Department of Education or West Virginia Beard of Regents, regardless of whether
such textbaocks are sold directly to such schools or to a student enrolled in
such scheols: Provided, That the vendor must retain proof that the book 1is a
required textbock and that the purchaser is currently enrolied as a student at
the schcol where the textbook is reguired.

9.2.5 An isolated transaction (as defined in Section 110-15-2} in
which any taxable service or tangible personal property is sold, transfarred,
offered for sazle, or delivered by the owner thereof or by his representative for
the owner's account, such sale, transfer, offer for sale or delivery not being
made in the ordinary course of repeated and successive transactions of Tike
character by such owner or on his account by such representative: Provided, That
an owner who sells, transfers or offers for sale tangible personal property in
an isolated transaction through an auctioneer need not collect the tax from
either the auctioneer or the purchaser. To f{llustrate: A person who is not
engaged in the business of selling furniture sells his used household furniture.
Since such person is not regularly engaged in selling to the public, his sale of
used furniture is an isolated transaction upon which ne consumers sales and
seryice tax or use tax is imposed. For sales by an auctioneer, See Section 86
of these regulations.

9.2.6 Sales _of newspapers when delivered to consumers Dy route
carriers. All other sales of newspapers are taxable, unless the transaction is
exempt undar some other provision of this Section.

9.2.7 Sales of drugs dispensed upon prescription and sales of
insulin to consumers for medical purposes. See Section 92 of these regulations.

9.2.8 Sales of services performed by 1icensed day care centers or
reqistered day care centers as that phrase is defined in Section 2 of these
regqulations. This exemption does not include sales of tangible nersonal
property and services to a day care center; such sales are taxable unless exempt
under some cther proyision of this Section. Even though the organizations and
activities referenced in subsections 2.25.1, 2.25.2, 2.25.3 and 2.25.4 of these
requlations are not classified_as 'day care centers, the services provided by
such organizations may be exempt under another sxemption. For example, sales of
babysitiing services may bDe exempt as casual and cccasional sales or isolated
transactions. o - ) ' - E
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§.2.9  Sales .of ¥West Virginia Tottery tickets and materials by

Ticensed lottery sales agents and lottery retailers authorized by the West

Virginia Lottery Commission, under the provisions of W. Va., Code § 29-22-1 et
seq., provided the materiais sold relate directly %o the Tottery. Tangible
personal property and services sold by a Ticensed Tottery sales agent or a
Tottery retailer which are not directly related to the operation of the lottery
ara taxable unless exempt from tax under some other provision of this Section.

9.2.10 Leases of motor vehicles titled pursuant to the provisians
of W. Va. Code § 17A-3~1 g% seq. to Tessees for z period of thirty (30) or moie
consecutive days. This exemption shall apply to leases axecuted on or after

July 1, 1987, and toc payments under long-term leasas executed before July 1,
1987, for months beginning on or after such date.

g.2.11 Sales of food intended for human consumption when soid by
the foilowing organizations in the manner indicated are exempt:

9.2.11.1 Food sold by public or oprivate schools, school
sponsored student organizations, or school sponsored parent-teacher asscciations
to students.enrolled in such school or to employees of such school during normal
school hours:; but not those sales of food made tc the general public. Ses
Section 48 126 of these regulations.

9.2.11.2  Food sold by a public or private college or university
or by a student organization officially recognized by such cclilege or university
to students enrolled at such college or university when such sales are made cn a
contract basis so that a fixed price is paid for consumption of food products
for a specific period of time without respect teo the amount of food product
actually consumed by the particular individual contracting for the sale and no
money is paid at the time the food product is served or consumed. See Section
70 of these regulations. :

8.2.11.3 Food sold by a nonprofit organization or a governmental
agency under a program funded-by-the-State-or-the-Hnitad-States to provide focod
to Tow-income eiderty persons at or below cost. For further information, See
Section 126 of these regulations.

9.2.11.4 Food s0ld in an occasional sate by a charitable or
nonprofit organization, including veolunteer fire departments and rescue squads,
if the purpose of the sale is to obtain revenue for the functions and activities
of the organization and the resvenue so obtained is actually expended for that
purpose. '

9.2.11.5 Food s0ld by any religious organizaticn at a social or
other gathering conducted by it or under {ts auspices, if the purpose in selling
the food is to obtain revenue for the functions and activities of the
organization and the revenue cbtained from selling the food is actuaily used in
carrying on such functions and activities: Provided, That purchases made by such
organizations shall not be exempt as a purchase fTor resale. o

9.2.11.6 Sales of food by Tittle Jleaguss, midget football

leagues, youth football or soccer Teagues and similar types of organizations
inciuding scouting groups and church youth groups if the purpese in selling the
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food is to obtain revenue for the funciions and activities of the organization
and the revenues obtained from selling the food is actually used in supporting
or carrying on functions and activities of the groups: Provided, That such
purchases made by such organizatiens shall not be exempt as a purchase for
resale. : : =

§.2.11.6.1 . This exemption is effective whather the sale
of focd occurs at the sporting event or through a separate fund-raising event.

g.2.12 Sales .of tangible personal property or services purchasad
after September 30, 1987, and lawfully paid fer with food stamps pursuant to the
Federal Food Stamp Program codified in 7 U.S.C. § 2011, et seq., &s amended, or
with drafts issued through the West Virginia special supplemental food program
for women, infants and children (WIC) as codified in 42 U.S.C. 1786. Such
tangible personal property or services include, but are not necessarily Timited
to the following:

9.2.12.1 "Food" as defined in Section 2 of these regulations.

9.2.12.2 Seeds and plants for growing in gardens to produce food.
for personal consumption by eligible househoclds.

9.2.12.3 Deposits on returnable botties. or other returnable
centainers which are part of the cost of the food contained therein.

9.2.12.4 Distilled water and ice unless specifically labeled for
nonfood use. . ' : .

9.2.13 Sales of tickets for activities sponsored by elementary and
secondary schools located within this State. This exemption does net include
activities sponsored by other organizations, which merely occur on school
property and are not sponsored directly by such schooi.

9.2.14 Sales of radio or television broadcasting time, and sales of
advertisements of goods and services in preprinted advertising circulars, and
magazines, newspapers and cutdoor advertising spacer: Provided, That pre~printed
advertising circulars shall include purchase of direct-mailing advertising
services, and space in home shoppers guides, and newspaper supplements and

inserts, but does net include wholesale_and retail catalogs through which
tangibie personal property and services may be directly ordered.

g.2.15 Personal services, as defined in Section 2.

g.2.16 Professional.services, as defined in Section 8.

g.2.17 Contracting services, as defined in Secticn 2.

g.2.18 Services rendered by an esmployee “to his or her employer.

Sea Sectiocn 60 of these regulations, Employee or Indepandsnt Contractor,
§.2.19 Sales of _tangible personal property or taxable services in

this State, or the use in this State of tangible personal property or services,
which this State is prohibited from taxing under its consumers sales and service
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tax and use tax laws by the United Stztes Constitution, controlling federal Taw,
the Constitution of this State or some controlling provision of West Virginia
law not found in the consumers sales and service tax and use tax Taws: Provided,
That the vender shall maintain adequate documentation to show the szie is not
subject to the consumers sales and service tax and use tax.

{ 9.2.20 Charges for room and meals by fraternities and sororities to

‘ their members: Provided, That purchases of food for meals made by a fraternity
or sorority shall net be exempt as a purchase for resale. Sse Section 70 of

Sy these regulations for further clarification. v

9.2.21 Sales of or charges for the transportation of passengers in
interstate commerce. : ,

§.2.22 Casual and occasional sales (as defined 1in Section 2) of
property or services not conducted in a repeated manner or in the ordinary
course of vrepetitive and successive transactions of Tike character by
corporations or organizations which are exempt from the payment of tax under
W. Va. Code § 11-15-9(f) and Section 9.3.10 of these regulations on its
purchases of tangible personal property or services.

g.2.23 Tuition charged for attending an educationa? summer camp (as
defined in Section 2 of these regulations).

9.2.23.1 Even though the tuition charged for attending an
educational summer camp js exempt, that exemption does not extend to charges for
services or tangible personal property which is provided by the summer camp.

9.2.23.2 In order for the exemption to be claimed, the tuition
charge must be separately identifiable and it may not include other charges for
services or tangible personal property provided by the summar camp.

9.2.23.3 For further information, See Section 125 of thess
regulations.

9.2.24 Sales of vehicles which are titled with the West Virginia
Bepartment of Motor Vehicles "and which are subject to the vehicle title
priviiege tax fimposed by W. Va. Code & 17A-3-4 or a similar tax imposed by
another state. A1l sales of vehicles are subject to the consumers sales and
service tax and the use tax unless two conditions are met: (1) it is titled by
the West Virginia Department of Motor Vehicles or a similar agency of another
state; and (2) it is subject to the vehicle title privilege tax or a similar tax
imposed by another state; or unless the transaction is exempt under some other
provision of this Section. '

0 9.2.24.1  Any vehicle which is Ticensed or titled by the West
Virginia Department of Motor Vehicles but which is not subject to the West
Virginia vehicle title privilege tax, is subject to the consumers sales and
service tax or the use tax.

_ 9.2.24.2 Any vehicle which is Ticensed or titied by the West
Virginia Department of Motor Vehicles, such as a travel trailer or a camping
trailer, which is purchased from a person who is not engaged in the business of
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selling such vehicles or related property is considered to have been the subject
of an isclated sale and is exempt from consumers sales and service tax and the
use tax.

9.2.24.3 In order to establish the applicability of the
consumers sales and service fax or use tax, the Tax Commissioner may reguira
l, procf that the moter vehicle privilege tax has baen paid.

9.2.24.4 Any vehicle which is purchased and deliverad in West
Virginia and immediately removed from this State is exempt from the consumefs
sales and service tax and use tax if the vehicle is then titled and registered
in another state and is subject to a tax similar to the tax imposed by W. Va.
Code § 17A-2-4,

9.2.25 Charges for the services of opening and closing a burial Tot
or burial vault for the ultimate disposition of human remains.

§.2.26. Sales of Tivestock, poultry. or cther farm products in their
original state by the producer thereof (or a member of the producer's immediate
family) who is not otherwise engaged in making retzil sales of similar tangible L
personal property. See Section 110-15~2 of these requiaticns for additienal _ .
information. ’

9.2.26.1 This _ section applies whether the retzil sales
transaction occurs at a roadside stand or alsewhere; however, with such retail _ .
sales will not be affected by the normal wholesaie sale of the producer's -
products. ~For example, 3f a producer arows apples, such apples may bhe sold
exempt from tax so Tong as the producer does not operate a retail business in
which apples are sold. However, if that same producer operates a commercial
produce market and selis the apples he raises as well as other apples and
produce grown by cthers, the sale of all apples is subject to ccnsumers sales
and service tax.

9.2.26.2 HNeither the producer nor a member of the producer's
immediate family claiming entitlement to this exemption may be engaged as an
employge, independent contractor, owner or partner of a retail business which
sells tangible personal property similar tc that being sold by the producer.

9.2.27 Sales of Tivestock at public sales sponsored by breeder's or
registry associaticns or at Tivestock auction markets. : _ -

9.3 Exemptions for Which Exemption Certificate or Material Purchase
Certificate Reguired. - The following sales of tangible personal property and
taxable services 'shall be exempt from tax but only if the purchaser presents to,
and the vendor thereof accepts, “in good faith, a properly executed exemption
certificate or material purchase certificate, or the purchaser presents his
direct pay permit number issued by the Tax Commissioner under W. Va. Code
§§ 11-15-9d and 11-15A-3a: -

g,32.1 Sales of tangible personal property or taxable services to :
this State, its institutions or subdivisions, govermmental units, institutions W
cr subdivisions of other states: Provided, That the law of such other state .
provides the same exemption_to _governmental units or subdivisions of the state,
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and to the government of the United States, including agencies of federal, State
or local governments for distribution in public weifare or relief work.

9.3.1.1 It is necessary that the vendor acquire a properly
executed exemption certificate from all purchasers claiming exemption from tax
under this provisiocn. Frequently, governmental entities fail to present such a
certificate. In such event, the books and records of the vendor must show that
the purchase was bilied to and paid by the government agency.

9.3,1.2 Sales to individuals who are employees of this Staté,
jts institutions and subdivisions, or of the United States government, are not
exempt from tax unless the sale is billed directly to the appropriate government
agency or the purchase is by means of a properly completed government purchase
order.

9.3.2 = Reserved for future uss.

9.3.3 Sales of property or services to churches which make no
charge whatscever for the services they render: Provided, That this exemption
shall apply only %o services, eguipment, supplies, food for meals and materials
directly used or consumed by these organizations, and shall not apply to
purchases of gasoline or special fuel. For example, the purchase of pamphlets
relating to drug abuse are not subject to tax if the church makes no charge in
rendering services to persons with drug problems. For those purchases which
qualify for exemption, the church may issue to the vendor a properly completed
exemption certificate. . . ~

9.3.4 Sales of tangible personal property for the purpose of
resale in the form of tangible personal property: Provided, That sales of
gasoline and special fuel by distributors and importers shall be taxable except
when the szle is-to another distributor for resale.

9.2.4.1 Tangible personal property purchased for resale is
taxable when it is withdrawn from inventory for use or consumption by the
purchaser unless that consumption or use is exempt under some other provision of
this Section. _The value subject to tax is the purchase .price paid by the
purchaser at the time the item was purchased for inclusicn in inventory.

9.3.4.1.a Exampie. - A whelesale office supply company may
purchase office suppiies from the manufacturer without paying the consumers
sales and service tax or the use tax on _such purchases. The whclesaler then
resells such supplies to a vendor who purchases them for sale to consumers.
That vendor purchases supplies from the wholesaler without f{mposition of the
tax, fnasmuch as he purchased them for the purpose of resale. When this vendor
withdraws office supplies from his inventory held for resale, whether for use or
consumption in his office supply business or for his personal use or
consumption, he becomes liable for payment of use tax.

9.3.4.2 The exemption allowed by this Secticn permits vendors
of tangible personal property, whether they be whoiesaiers, distributors,
jobbers, retailers, providers of taxable services (but not providers of services
excepted from tax under W. Va. Code § 11-15-8) or others to purchase tangible
personal property for the purpose of resale in the form of tangible personal
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property without paying the consumers sales and service tax or the use tax.
However, when such vendors purchase tangible personal property or services for
use or consumption in their business of selling tangibie personal property, they
must pay the consumers sales and service tax or the use tax on such purchases.
Therefore, purchases of janitorial services, equipment repairs, adding machines,
etc., are taxahle. _In other words, vendors of tangible perscnal property are
exempt from tax only on purchases of tangible personal property which are
purchased. for the purpose of resale in the form of tangible personal property,
unless the purchases are exempt under some other prevision of this Section. For
application of this exemption for personal services providers, see Section 35 of
these regulations.

§.3.4.3 For “providers of taxable services and sellers of
tangible personal property subject tc the consumers sales and service tax or use
tax, property purchased is presumed to be purchased for resale if the final
consumer or end user of the property sold will obtain possession of the property
upon consummation of the final sale of the property or service sold.

9.3.4.3.a Example: Property soid for resale relating to
sales of taxable services would include: sales of plastic dry cieaning bags and
hangers to persons in the business of dry cleaning, s2les of television picture
tubes, solder and wire to television and electronics repair businesses and sales
of primers and paint toc persens in the automobile body repair business.

9.3.4.3.b Example: Property not sold for resale to such
service providers would include: sales of dry cleaning fluid, cash registers or
other office equipment or dry cleaning equipment to persons in the business of
dry cleaning, and sales of soldering irons, electronic test equipment, office or
shop furniture or electronics manuals and technical bocks to television or
electronics repair businesses. -

9.3.4.3.c Sales of carpet shampoo to persons in the carpet
cleaning business would not constitute sales for resale because, although the
shampoo is applied to the customer's carpet in the cleaning process, it is
extracted from the carpet, allowed to avaporate or otherwise effectively used up
in the process rather than being the subject of a transfer of possession.

9.3.4.3.d Sales of soap, shampoo, disposable shoe shining
cloths, disposable shower caps, food and beverages for complimentary meals and
snacks, and similar "give away" items to persons in the business of providing
hote] or motel accommodaticns to the public do not constitute sales for resale,
because such jtems are meant to be used by the customer during his stay at the
hotel or motal. Although customers may occasionally retain possession of some
item of such property subseguent to consummation of the service transaction (the
stay at the hotel or motel), the transfer of possession of such items is not a
typical, consistent, cdeliberate result of the providing of the service, but is
instead 2 mere occasional anomaly vresulting from the customer's fertuitous
failure to completely use up the ftem during the time the service was being
rendered. '

9.2.4.3.e Regulations relating to containers can be found in
Saction 32 of these regulations.
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G.3.4.4  Except as otherwise provided 1in this Section, the
exemption allowed by Section 9.3.4 of these rules does not apply to sales of
building materials or building supplies or other property to any person engaging
in the activity of contracting when the materials, supplies or property are to
be installed in, affixed to or incorporated by such person or his agent into any
real property, building or structure.

9.3.4.4.a Prior to October 1, 1990, the exemption allowed by
Section 9.3.4 of these ruies does apply to saIes of tang1bTe personal property
tec a person engaging in the activity of contracting when the contractifig
activity meets the foilowing requirements. Effective Dcteber 1, 1980 arnd
subject to .the provisions in W. Va. Code § 11-15-8c and Section 1180-15-8c of
these regulations, the exemption for the purchase of materials for use in
government contracts was generally vrepealed.  See Secticn 109 of these
regulations for_additional information on the transition rules relating to the

taxation of materials for use in governmental contracts

G.3.4.4.a.1 . The contracting activity must occur
pursuant to a written contract with the government of the United States, the
State of West Virginia, or a political subdivision thereof, or with a public
corporation created by the Legislature, or by another government entity pursuant
to an act.of the Llegisiature, or with an agency or instrumentality of the
governmant of the United States.

9.3.4.4.2.2 The written contract must be for the
construction or improvement of a building or structure or for the {mprovement of
other real property. The building or structure or improved real property must
be or will be ownad by fthe governmentaI entity and it must be used for a
governmental or proprietary purpose.

9.3.4.4.2.3 With the exception of construction
waste, the tangible perscnal property purchased by the person engaging in the
contracting activity must be totally incorporated inte the building, structure
or improved proparty which s the subject of the written contract. Construction
waste shall mean the discarded materfals and refuse resulting from the
contracting activity.

9.3.4.4.3.2 The person who purchases tangible
nersonal property which is exempt in accordance with Section 9.3.4.4.a of these
regulations shall, for the purposes of such purchases, be deemed to be the
vendor of such property t0 the governmental entity. '

9.3.4.4,3.5 .. A subcontractor who, ©pursuant to a
written subcontract with a contracter who qualifies for this exception, providess

gquipment, or materials, and Tabor to such a prime contractor shall be treated ..

in the same manner as the contractor s treated with respect to the prime
contract under the exemption provided by Section 9.3.4.4.z of these regulations.

9.3.4.4.5 In order to claim the exemption allowed by Section
§.3.4.4.a of these regulations, a contractor or subcontractor who has a current
Business Registration Certificate <{ssued 1in accordance with W. Va. Code
§ 11-12-1 et seq., may, prior to July 1, 1990, use his direct payment permit as
issuad by the Tax Commissioner or subsequent to June 30, 1990, apply for and

&0




State Tax Department
Title 110 L ' T
Series 15

obtain a material purchase certificate from the Tax Commissioner: Provided, That
effective July 1, 1990, this exemption may only be claimed by the contractor or
subcontractor issuing his material purchase certificate number to the vendor.
The entity awarding the contract will provide +the contractor with the
application for the material purchase certificate if the contractor iz to use
that method for claiming exemptions. The material purchase certificate will
entitle the contractor or subcontractor te purchase materials that are to become
a component part of the building, structure or other property which is to be
constructed or improved and for which Section 9.3.4.4.a of these regulations
authorizes exemption. The material purchase certificate shall expire updn
completion of the contract named therson. As of Octcber 1, 1980, the exemption
provided in Section 9.3.4.4.a of these regulations was generally repealed and
use. .of the material purchase certificate became very limited. See Section 105
of these requTat1ons _for additional information on the transition rules relating
to the taxation of materials for use in governmental contracts. ) .

9.3.4.4.b.1 Component materials are considered to be
all materijals which become an integral part of the structure being erected.

8.3.4.4.b.2 When applying for the material purchase
certificate, the contractor must provide the Tax Commissioner with a Tist of all
work subcontracted to others, indicating the amount of work tc be performed, and
the names and addresses of each subcontractor.

89.3.4.4.b.3 The contractor, or subcontractor, shall
provide his vendor with his material purchase certificate number whenever he
purchases tangible personal property which is to Decome a component pari of 2
structure or improvement to realiy pursuant to an exempt contracting activity.
Se long as the vendor in good faith takes the material purchase certificate
number and notes it on the invoice, sales slip or other record of sale, the
vendor shall be absolved of all duties and responsibilities imposed for the
collection of consumers sales and service tax and use tax with respect to such
sales. Failure to take the material purchase certificate number or to collect
the amount of tax due shall result in the vendor bsing liable fer the amount of
tax not collected.

9.3.4.4.b.4 Any vendor who takes the material
purchase certificate number in Tieu of the consumers sales and service tax or
use tax due znd whe has recefved notice in writing that such material purchase
certificate has been canceled or surrendered or has expired shall be Tiable for
any such tax he failed to collect.

8.3.4.4.0.% Upon the wexpiration, cancellation or
surrender of a materfal purchase certificate, the provisicns of W. Va. Code
§ 11-15-1 et seg. and W. Va. Code & 11-15A-1 et seg., without regard to a
material purchase certificate, shall apply tc the person whe previously held
such a certificate. Such person shali promptly notify in writing all vendors
from whom he purchases tangible personal preperty with the use of the material
purchase ‘certificate that such certificate has _expired, was cancelled or
surrendered. The notice requived by ithis Section shail be made within ten (10)
days after the certificate has been cancelled or surrendered or expired. Upcn
receipt of such notice, the vendor shall be required to collect the consumers
sales and service tax and the use tax on ail sales or ieasss of  tangible
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personal properiy and sales of taxable services, thereaftar made to or for such
person for the contract covered by the invalid material purchase certificate.

5.3.4.5 Liquors or wines purchased by persons or organizations
licensed under the authority of W. Va. Code article 60-7 from retail liquor

stores operated in accordance with W. Ya. Code art1c?e 60~-3 or licensed under

the authority of W. Va. Coue article 60 -3A _are not exempt as purchases for
resale.

8.3.5 Sales of property or services to a school which has approval
from the West-Yirginia-Board-of-Ragents-or-+ts-stuccessor Board of Trustees of
the University System of West Virginia or the Board of D1rector5fof the State
College System to award degrees, which has its principal campus in this State,
and which is exempt from federal and state income taxes under Section 501(c)(3)
of the Internal Revenue Code of 1986, as amended: Provided, That sales of

gasoline and special fuel to such entities shall be taxable.

9.3.6  Sales of mocbile -homes that will be wutilized by the
purchasers as thefr principal year-round residence and dwelling: Provided, That
these mobile homes shall be subject tc the consumers sales and service tax and
the use tax at the thrae percent (3%} rate. Ses Section 122 of these
reguldtions for further information.

8.3.7 Sales of propane to consumers for poultry house heating
purposes. Any person selling to such consumer who paid the consumers sales and
service tax on special fuel in his price, shall not pass. it on to the consumer,
but may make application and receive refund of such tax from the Tax
Commissioner, notwithstanding any provision of W. Va. Code § 11-1&5-1 gt seqg. to
the contrary.

9.3.7.1 A seller who paid the consumers saies and service tax
or the use tax when purchasing the propane for resale is not authorfized to pass
such tax on to the consumer who purchases such propane for the sole purpose of
heating a poultry house. In that instance, it is necessary for the seller to
reduce the sales price of the prepane sold for the exempt purpose by the amount
of the sales or use tax on special fuel included in the consideration he paid
for that quantity of propane and claim a2 refund ¢f such tax from the Tax
Commissioner,

9.3.8 Sales of %angible personal property or taxable services
purchased for use or consumption in cocnnecticn with the commercial preduction of
an agricultural product, the ultimate sale of which will De subject to the
consumers sales and service tax: Provided, That sales of tangible personal
property and services to be used or consumed in the construction of or permanent
1mprovement to rea1 property and sales of gascline and special fuel sha71 ngt be
exempt. : - - .

.3.8.1 This exemption appiies to purchases for use. in the
commercial oproduction of agricultural nproducts as a business and not to
purchases for use or consumption for any other purpose. Therefore, a person in
the business of farming may purchase feed, seed, fertilizer, repairs to a
tractor, etc , without payment of the consumers sales and service tax.
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9.3.8.2 ~ Sales of tangible personal property or services to a
farmer to be used or consumed in the construction or _improvement of reazl
property are not exempt from the consumers sales and service tax and the use
tax. For example, sales to farmers of building materials to construct barns,
sheds or fences are taxable. If, at the time fencing materials are purchased,
the purchaser intends to install the fencing at a specific Tocation for a period
of time in excess of sixty (60) days, the fence will be considered a permanent
improvement to real property and the purchase of the materials will be taxable;
however, if the time per1od for installation is intended to be sixty (60) days
or less, the fence will not be considered a permanent improvement to. rezl
property and the purchase may he exempt

9.3.8.3  Prior to July 1, 1989, =z farmer or person in an
agricultural business was not reguired te hold a business registration
certificate n order to issue an exemption certificate., Effective July 1, 1989,
in order to claim this exempticn, the purchaser, whether a farmer or person in
an agricultural business, may efther present the vendor with a properly
completed exsmption cert1f1cate or pay the tax due and claim a refund or credit
from the Tax Department. Furthermore such purchaser must hold a valid business
registration certificate issued under the authority of W. Va. Code § 11-12-1 et
seq. in order to issue an exemption certificate.

g.3.9 Sales of building materials for wuse in remodeling,
rehabilitation, or new construction in an enterprise zcne, and the sale of new
or used equipment and machinery when purchased by a qua11f1ed business for use
in an enterprise zone: Provided, That the terms '"qualified business" and
"erterprize zone' are determined and designated in accordance with W. Va. Code
§ 5B-2B-1 et seg. In order to claim this exempticn when purchasing bu11d1ng
materials for use in remodeling, rehabilitaticn, or new construction in an
enterprise zone, the purchaser must provide the' vendor with his material
purchase certificate number. For purposes of these regulations, the materials
purchase certificate is to be the exemption certificate required to obtain the
exemption set forth in W. Va. Code § 5B-2B-1.

9.3.3.1 The owner of such facility, or a lessee making
Teasehold improvements in the facility which inure to the benefit of the owner
of the facility, shall obtain from the Tax Commissioner and furnish to the
contractor a material purchase certificate for the project involved, and the
contractor may purchase materials, machinery and equipment for incorporation in
such project. . —

9.3.3.2 The contractor shall furnish the number on such
certificate to all suppliers from whom such purchases are made, and such
suppliers shall execute invoices covering the same and bearing the number of
such certificate.

9.3.9.3 Upon completion of the project, the caontractor shall
furnish to the owner of the qualified business facility a swern statement, on 2
form £o be prescribed by the Tax Commissioner, that all purchases so made were
entitled to exemption. Al7T invoices shall be retained by the contractor for a
period of five (5) years and shall be subject to audit by the Tax Commissfaner.
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9.3.9.4  Any. contractor or any. agen%t, employes or subcontractor
thereof, who shall us2z or otherwise dispose of any materials, machinery or
equipment purchased under such a material purchase certificate for any purpose
ather than that for which the certificate is issusd without paying the tax
imposed by W. Va. Code § 11-15-1 et seq. or W. Va. Code § 11-15A-1 et seq. shall
be 1iable for payment of such taxes including interest, any applicable additions
to tax plus any penalty and applicable criminal sanctions.

$.3.10 Salas of tangible personal property or taxable services to a
corporation or organfzatfon which has a <current Busfness Registratidn
Cartificate .issued under W. Va. Code § 11-12-1 et seq., which is exempt from

federal income taxes under Section 501(c)(3) or {c)(&) of the Internal Revenue
Code of 1986, as amended, and which satisfies one of the following requirements:

9.3.10.1 The corporation or organfization 1is a church or a
convention or association of churches as defined in Section 170 of the Internal
Revenue Code of 1986, as amended.

9.3.10.2 The corporation or organization is an eTementary or
secondary school, whether public or private, which maintains a regular faculty
and curriculum aﬁd has a regularly enrolied body of pupils or _students in
attendance at the place in this State where its educatienal activities are
regularly carried on.

9.3.10.3 A corporaticn or organization which annually receives
more than one half of its support from any combination of gifts, grants, direct
or indirect charitable contributions, or membership fees as defined in Section 2
of these regulations. -

9.3.10.4 An organization which has nc paid employees and its
gross income from fund raisers, less reasonable and necessary expenses incurred
to rajse such gross income (or the tangible personal properiy or services
purchased with such net income), fs donated to an organization which is exempt
from income taxes under Section 501(c ){3) or {4) of the Internal Revenue Code of
1986, as amsndead. .

9.3.10.5 A youth organization, such as the Girl Scouts of the
United States of America. or the Boy Scouts of America, or the YMCA Indian
Guide/Princess Program, and the local affiljates therscf, which is organized and

operated exclusively for charitable purposes and has as its primary purpose the

nonsectarian character development and citizenship training of its members.

8-3-#8-5 9.3.10.6 The  exemption allowed by W. Va. Code
§ 11-15-9(f) and this Section 9.3.10 does not apply to sales of gasoline or
special fuel or to sales of tangible personal property or services fo be used or
consumed in the generation of unrelated business income as defined in Section
513 of the Internal Revenue Code of 1986, as amended.

9-3:-38-6 9.3.10.7 The exemption authorized by W. Va. Code
§ 11-15-9(f) and this Section 9.3.10 shall apply only to services, equipment,
supplies and materials used or consumed in the activities for which such
organizations qualify as tax exempt organizations under the Internal Revenue

64




State Tax Department
Title 110, : _ , ,
Series 15 o e

Code by these organizations and- shall not apply to purchases of _gasoline or
special fuel. ) ) o -

$-3-16:7 9.3.10.8 A corporation or crganization which fails to
satisfy the requirements in the foregoing Section 9.3.10, such reguirements
being necessary to claim an exemption, must pay the tax but may _nct claim a
refund unless some cther exemption s available.

9.3.11 " Sales.of _electronic .data processing services and related
software: Provided, That for the purposes of this Sectien, Melectric data
processing services" means (1) the processing cof another's data, including all
processes incident to processing of data such as keypunching, keystroke
verification, rearranging, or sorting of previously documanted data for the
purpose of data entry or automatic processing, and changing the medium on which
data s sorted, whether these processes are done by the same person or several
persens; and (2) providing access to computer equipment for the purpose of
processing data or examining or acquiring data stored in or accessible to such
computer eguipment. So long as the electronic data processing service is
performed for another person who is in nc manner a part of the entity performing
the service, and provided that the charge is actually and only for the sale of
electronic data processing services and does not include any charges for other
activities, the exemption will apply.

$.3.11.1 This exemption does not apply to the sale of computer
software, whether of canned or custom design, if such software is not to be used
for the processing another's data. In other words, the purchase of software for
a person's own computer is not exempt unless thai person is in the business of
processing data for others and the software is to be utilized for that purpose.

9.2.11.2 This exemption does not apply to any purchase of
computer hardware.

g.3.12 Dispensing of services performed by one corporation for
another corporation when both corporations are members of the same controlled
group. Control means ownership, directly or indirectly, of stock possessing

fifty percent or more of the total combined voting power of all classes of the
stock of a corporation entitled to vote or ownership, directly or indirectly, of
stock possessing fifty percent or more of the value of the corporation.
Purchases_of taxable services from an entity outside the controiled group by a
member of the controlled group for use by other members of the centrolled group
are not exempt from consumers sales and service tax or use tax as & purchase for
resale under W. Va. Code § 11-15-35(j) or Section 9.3.4.2 of these regulations.

9.3.13 Food, as defined in Section 2.30 of these regulations, when
purchased by the following organizations shall De exempt:

$.3.13.1 Food purchased by public or private schools, schocl
sponsored student organizations, or school sponsored parent-teacher associations
and sold to students enrolled in such schoo? or to employees of such schoel
during normal school hours, but not those sales of food made to the general
public. For further information about this exemption, See Section 126 of these
regulaticons. . ’ ) ) - )
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9.3.13.2 Food purchased by a public or private college or
university or by a student organization officially recognized by such caotlege or
university to students enrolled at such college or university when such sales
are made on a contract basis so that a fixed price is paid for consumption of
food products for a specific period of time without respect to the amount of
food product actually consumed by the particular individual contracting fer the
sales and no money is paid at the time the food product is serviced or consumed.
For additional information about this exemption, See Section 126 of these
regulations. " . : : : .
9.3.13.3 - Food purchased by a charitable or private nonprofit
organization, a nonprofit organization or a governmental agency under a program
funded- by~ the- State- or- government- of- the- United- States to provide food to
low-income atderiy persons at or below cost.

¢.3.13.3.a For  additional information about  this
exemption, See Section 126 of these regulations.

9.3.14  Sales of motion picture films ;o'motion picture exhibitors
for exhibition if the sale of tickets or the charge for admission to the
axnibition of the film is subject to the sales apd service tax.

9.3.15 Sales of coin-gperated video arcade machines, or video

arcade games tp a person engaged in the business of providing such machines or )

games tc the public for a charge upon which the saies and service tax fis imposed
and which is remitted to the Commissfoner. - -

9.4 Refundable Exemptions. - The vendor Tliable for coilection of the
consumers sales and service tax or use tax shall collect such taxes when making
the following sales of tangible personal property or taxable services (unless
the purchaser presents his direct pay permit number issued Dy the Tax
Commissioner under W. Va. Code §§ 11-15-9d and 11-15A-3d and provided that the
sales are not exempt under paragraph 9.2 of these regulations); and such taxes,
after payment, shall, upon proper application therefor, be refunded or credited
to the purchaser as provided in W. Va. Code 8§ 11-15-9b and 11-15A-3b:

9.4.1 . Sales of property or services to persons engaged in this
State in  the business of manufacturing, transportation, iransmission,
communication er 1in the production of natural resources (as such terms are
defined in Section 2): Provided, That the exemption provided in this Section
shall only apply tc services, machinery, supplies and materfals directly used or
consumed in the activities of manufacturing, transportation, transmission,
communication or the producticen of natural resources _in the businesses or
organizations named above and shall not apply to purchasas of gasoline or
special fuel. For further information See Section 123 of these reguilations.

9.4.1.1 For example:
9.4.1.1.2 5ales of Jjanitorial seryices and supplies to a

person who manufactures chemicals are not exempt but the sale of raw materials
utilized in a chemical manufacturing process would be exempt.
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€.4.1.1.b Sales of telephone poles and wires to a telephone
or telegraph company are gensraily exempt; however, purchases of telephone poles
and wires or cother goeds and services usad in activities not subject to the
Telecommunications Tax, W. Va. Code § 11-13B-1 =2t seg., are not exempt unless
directiy used in communications activities as defined in Section 2.16 of these
regulations.

9.4.1.1.c¢ Charges for the transportation of & product
between different Tocat1ons of the same manufacturer where subsequent steps 1n
the manufacturing process occur are egxempt.

9.4.1.1.d Sales %o contract miners to be directly used in
the extracticn of natural resources would be exempt while those purchases not
directly used in that activity would be taxable. However, if a contract miner
is subject _toc the Severance Tax, W. Va. Code § 11-13A-1 e%f sec., all purchases
whether directiy or not directly used in the conduct of privileges which are
subject to the Severance Tax are sxempi. See Section 9.4.4 of these regulations
for additional information.

9.4.1.2 The sale, to be exempt, must be of tangible personal
property or taxable services directly used .or consumed (as definad in Section 2
of these regulations) in the business activity of manufacturing, transportation,
transmission, communication or in the production of natural resources. '

g.4.2 Sales of tangible personal  property or services 1o
nationally chartered fraternal or social organizations when such property or
servicas are purchased for the sole purpose of free distributicen in public
welfare or relief werk: Provided, That sales of gasoline and special fuel shall
ba taxable. This exemption is applicable to eoniy thoss purchases of property or
services which will be distributed free in public welfare or relief work. Al]
other purchases will be subject to the consumers sales and service tax or the
use tax unisass such purchases are exempt under some other prov1s1on of these
regulations. _ -

9.4.3 Sales and services of fire fighting or station house
aquipment, including construction and zutemotive -equipment, made to any
volunteer fire depariment organized and incorporated under the laws of the State
of West Virginia: Provided, That sales of gasoline and special fuel shall be
taxable. R :

9.4.4 Sales of property and services to persons subject to the
Business and Occupation Tax, W. Va. Code § 11-13-1 et seq., the Severance Tax or
the Telecommunications Tax after June 30, 1987: Provided, That this exemption
shall apply only to tangibie personal property or services used or consumed in
the conduct of privileges which are subject to one of the above-referenced taxes
and shall not apply to purchases of gasoline or speciai fuel.

9.4.4.2 It shculd be noted that some entities may be engaged in
many activities, some of which are subject to the B & 0, severance or
telecommunications tax and some of which are not subject to such taxes. If a2
purchaser will use the purchase in more than one activity, the purchaser must
apportion the purchase price in accordance with Section 3d of these regulations.
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9.4.5 Sales of building materials or building supplies or other.
property to. an organization qualified under Section 501(c){3) or (c)(4) of the
Internal Revenue Code of 1986, as amended, which are to be installed in, affixed
te or incorporated by such crganization or its agent into real property, or into
a building or structure which is or will be used..as permanent low-income
housing, transiticnal housing, emergency homelass shelter, domestic violence
shelter or emergency chiidren and youth shelter 1if such shelter is owned,
managed, developed or operated Dby an organization qualified under Section
501(c)(3) or (2)(4) of the Internal Revenue Ceode of 1986, as amended.

"

§.4.5.1 The qualified organization must purchase the materials
or property in order to claim this exemption.

8.4.5.2 The materials or property must be instalied in, affixed
to or 1ncorporated inte re2al property or a siructure which w11? be used for the
purposes stated in Section 9.4.5 of these regulations.

8.4.5.2.a Either the qualified organization or 1its agent
must instail, affix or incorporate the propsrty or materials into the qualified
structure or real property.

9.4.5.2.b For purposes. of this exemption, agent is defined
as being a person empioyed by the qualified organization for the purpose of
installing, affixing or fincorporating the materials or property into the
qualified real property, building or structure. '

9.4.6° Sales of property or services to bona f{ide charitable
crganizations which make no charge whatscever for the services they render:
Provided, That this exemption shall apply only to services, equipment, supplies,
food for meals and materials directly used or consumed by those organwzat1ons
and shall not apply to purchases of gasoline or special fuel.

9.4.6.1 For purposes of this exemption, a beona fide charitable
organization is an organization which cualifies or is qualified under I.R.C.
§ 501(<)(3) or under Section 2.12 of these regulations.

9.4.7 Sales of afrcraft repair, remodeling -and _maiptenance

seryicas when . such services are to an aircraft operated by a certificated or

licensad carrisr of bersons or property, or by a qovernmenta? entfty or o an
engine or other component part of an aircraft operated by a certificated or

licensed carrier of persons or preperty, or by & qovernmenta] entity.

: 9.4.7.1 Sales of tangible personal property that is permanently
attached 25 2 component part of an aircraft owned or operated by a certificated
or licensed carrier of persons or property,ror by a governmenta1 entity, as part

of the repair, remode11nq or maintenance service.

9.4.7.2 Sales of machinery, tcols, or equipment, directly used
or consumed exclusively in the repair, remcdeling, or maintenance of aircraft,
aircraft engines., or aircraft component parts, for a certificated or Ticensed
carrier of persons or property, or for a governmental entity.
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g.4.8 Sales of tangible personal properiy and services to a person
entitled to c¢laim %the tax credit for investmept 1in  certain management
information services fagilities allowed under W. Va, Code & 11-13D-3c, pursuant
to the issuance of a management information services tax credit certification by
the Tax Commissioner in_accordance with W. Va. Code § 11-13D-3c(e), when such

property or services are directly used or consumed by the purchaser in the
operation of the management information services facility, as defined in Seciion

2 of these . requTat1ons for which credit {s allowed under W. Va. Code

§ 11-130-3c. Tangible personal property. or sePVJce§L7d1rect1yrused or consumad
in the operatfon of a management information services faciiity includes only:
(1) computer processing and telecommunications ggp}gmeﬂﬁ (2) data storaqe and
input/output devices: (3) disaster vrecovery services:; (4) supplies; (5)

application, telecommunication and cperating system software; (6) repair and

maintenance of any of the aforesaid items: and (/) other tangible personal
property or services d1rect?y used_or consumed in the operation of a management
information services facility: Provided, That the property s purchased or
jeased after March 31. 1891. This exemption shall not app1y te tangible
personal property, or services, that are not directly used or consumed in the
operation of a management 1nformab1on services facility, or to gasoline or
special fuel: Provided, however, that nothing in this paragraph shall be
construed to Timit, exclude or preclude ths app11cat1on or ava1?ab171ty ef any

other exemption set forth in this W. Va. Code § 11-15-8, elsewhere in the Code

or in these regulations, wh1ch might otherw1se apply to any sale gf tangible
personal property or servicas, ;

9.5 Specific Use Tax Exemptions. - The use in this State of the fogllowing
tangible personal property and taxable services s specifically exempted from
the use tax:

9.5.1....._A17 articles of tangible personal property brought fnto the
State of West Virginia by a2 nonresident individual thereof for his or her use or
enjoyment while tfemporarily within this State or while passing through this
State, except gzsoline and special fuel: Provided, That fuel contained in the
supply tank of a motor vehicle that is net a motor carrier shall not be taxable.
In other words, vacationers, visitors or other nonresident individuals may bring
tangible personal property, including gascline in their personal vehicles, into
this State for their own use.without imposition of use tax.

9.5.1.1 A1l tangible personal property brought inteo this State
for use or consumption in this State by a nonresident contractor is subject to
W. Va. Code § 11-15-8b and Section 8b of these regulations. See Section 110 of
these regulations for further informaticn.

9.5.2 .Tangible personal property or services, the grecss receipts
from the sale of which in this State are exempt from the consumers sales and
service tax by the terms of W. Va. Code § 11-15-1 et seq. and provided that the
property or services are being used for the purpose for which it was exempted,

9.5.3 Tangible personal property or services, the gross receipts.

from the sale of which in this State are required to be included in the measure
of the consumers sales and service tax, and upon which such tax has been paid.
It is necessary for the purchaser to provide 2 raceipt showing that the
consumers sales and service tax has been paid.
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9.5.4 Tangible personal property or services, the sale of which in
this State is not subject to the consumers sales and service tax. The exemption
contained herein is related directly to the purchase or use of a taxable service
or a particular item of tangible personal property and not to the status of the
vendee. In other words, it is use or sale of the particuiar article or properiy
or service which is exempt. Feor example, X, a rasident of West Virginia, has
his fedaral and state income tax returns prepared by an Ohio certified public
accountant. X will pay nc use tax thereon because the purchase within West
Virginia of professional services is not subject to consumers sales and use tax.

9.6 Exemptions; Exception for Liquors and Wines Purchased for Resale. -
The exemption provided for sales of tangible personal property purchased for
resale does not apply to purchases of alcoholic Tiquor, er wines or fortified
wines, as defined in Chapter 60 of the Code, from the Alcohol Beverage Control
Commissicner for resale by persons or organizations to-persons-or-organizations
licensed under authority of W. Va. Code § 60-7-1 et sea.

9.7 Moving Residence or Business Into State. - The use tax shall not apply
to tangible personal property purchased outside this State for use cutside this
State by a person whe at that time was a nonresident natural person, or a
business entity not actually doing business within this State, who or which
later brings such tangible parsonal property into this State in connection with
his establishment of a permanent residence or business in this State: Providad,
That such property was purchased more than six (&) months prior to the date ft
was first brought into this State, or six (&) months prior to the establishment
of such residence or business, whichever first occurs.

9.7.1 _ Tangible personal property used out-of-state for six (8) or
more months by a nonresident individual, or a business entfty not actually doing
business in this State, that is brought into this State for use by such
individual or business in this State in connection with moving the person's
residence or business into this State is exempt regardiess of how it was brought
into this 3tate. _

9.7.2 Property purchased and used out-of-state for less than six
(6) months by a nonresident individual, or by a business pot actuaily doing
Business:.in this State, will be subject to uss tax when such property is
relocated in this State 1in connection with moving the person's residence or
business into this State unless:

9.7.2.1 One of the exemptions in this Section 9 specifically
applies; or

9.7.2.2 If the amouni of sales or use taxes Tawfully paid to
another State with respect to such property is equal to or greater than the
amount of> this State’s use tax otherwise due on the original purchase price of
the property at the time it is brought into this State, then no West Virginia
use tax is due. However, if the amount of West Virginta use tax exceeds the
amount of tax lawfully paid in another state, the difference must be remitted to
the Tax Commissioner.

§ 110-15-9d. Apportionment of Purchase Price.

I N
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9d. 1 Whenever a purchaser will use tangible personal property or a service
or the results of a service for both exempt and nonexempt purposes, the gross
proceeds paid to the vendor of such property or service shall be apporticned
between the exempt and nonexempit uses in a reasonable manner acceptable to the
Tax Commissioner. In the absence of books and records documenting how gross
proceeds were apportioned and how the property or service or the results of a
saryica were actually used by the purchaser, that portion of the gross proceeds
for which exemption is claimed shall be disallowed and the tax due thereon shall
be paid by the purchaser. In those instances where apportionment of the
purchase price is difficult to calculate apd therefore assure taxpayer
compiiance, the Tax_Commissioner may establish safe harbors which wiil assist in
the deyelopment of uniform apportionment caiculations for similarly situated
taxpayers. Appropriate administrative notice must be filed in the State

Register at least thirty (30) days prior to the effective date of the subject

matter of the safe harbor being established.

9d.1.1 Persons engaged in multipie business activities will pay tax
on their purchases for wuse in their overall business operation on an
apportionmaent basis. : :

9d.1.1.1 A person engaged in the business of selling tangible
personal property is subject to tax on all purchases except purchases for resale
in the form of tangible personal properiy.” A person engaged in the business of
manufacturing is subject to tax on all purchases except purchases of tangible
personal property and services directly used 1in the manufacturing activity.
Therefore, a person engaged in both business activities who purchases equipment
which is wused in the sale of such property and directly used in the
manufacturing activity may exempt from tax the amount of the purchase price
apportionad to manufacturing activity use.

8d.1.1.2 If purchases for use in business can be fdentified as
being used exclusively in one or the other husiness activities, the purchase
price may be totally taxable or totally exempt. Any method of apportionment may
be used as Tong as it is appropriate and reasonable for the situation.

9d.1.2 Persons who must pay tax on their purchases on an
apporticnment basis must either pay the tetal tax on the purchase (and claim a
refund or credit) or use a direct pay permit under rules set forth in Section 9c
of these rules. A direct pay permit may be used to purchase goods for resale
without imposition of the tax, at the time of sale. By the fifteenth {15th) of
esach month, or as otherwise provided in Section 9c.7 of these reguiations, a
direct pay permit consumers sales and service tax and use tax return musi be
filed by the direct pay permit user, together with the tax due on taxable
purchases macde using the direct pay permit during the previous month.

9d.2 Whenever the vendor and purchaser are reiated persons or the sale fis
under other circumsiances where the relation between the vendor and purchaser is
such that the gross procszeds may not be indicative of the true value of the
tangible personal property or services purchased, the Tax Commissioner shall
revalue the transaction whenever he believes that the gross proceeds thereof are
not indicative of the true value of the transaction. Adjusted gross proceeds
shall correspond as nearly as possible to the gross proceeds derived in this
State from the sale of similar tangible perscnal property or services of iike
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quality or character where no common interest exists between the vendor and
purchaser but the circumstances and conditions are otherwise similar.

§ 110-15-10. Material Purchase Certificate.

10.1 Material Purchase  Certificates are _issued only by the State Tax
Cepartment.

i0.1.1 Only entities specifically designated by these reguTat1ons_
may apply to the Tax Commissioner for a Material Purchase Certificate for "a
specified construction project. As of October 1, 1930, “the exemptien for
materials purchased by contractors for use in governmentaI contracts was

generally repgaled and except for those gcontracts subject 1o the iransition

rules in_Section 103 of these reguTaewons the use of the material purchase

certificate was repealed, See Sect1on 109 of these regulations for additional

information concerning the taxation of materials for use in governmental

coniracts. Upon approval by the Tax Commissioner, ‘cach Materia] Purchase
Certificate shail be fssued directly to the governmental entity instead of the
contractor, and the governmental entity shall give the contractor the Material
Purchase Certificate.

10.2 Each contracter or subcontractor may use a Material Purchase
Certificate to purchase exempt from tax material which will be annexed to,
incorporated in or become part of a qualifying preject. .Each vendor selling
materials to contractors under this exemption shall execute invoices bearing the
Material Purchase Certificate number. Each Material Purchase Certificate shall
be valid from the date of 9ssuance by the Department, A Material Purchase
Certificate may not be USed for any project other than the project noted on the
certificate. -

10.3 If an 2ntity qualifies for a materfal purchase certificate, but fails
to secure a Materials Purchase Certificate from the Tax Commissioner, ail
contractors or subconiractors purchasing materials for use in a construction
project for that entity shall pay consumers sales and service and use tax on the
total cost of the materials even though the entity for whoem the project is being
performed could d1recc1y purchase the same materials without consumers sales and
service tax.

10.4 Leases of construction equipment by a contractor and the purchase of
fuel, form lumber, and ether material used in an exempt construction project,
but not incorporated into the project, shall be taxable.

10.5 Each contractor or subcontractor must issuz z copy of the Material
Purchase Certificate or the Material Purchase Certificate number to each
supplier. If a Material Purchase Certificate has not been secured by the entity
for whom the project is being performed the contractor shall pay consumers sales
and service tax on the purchase of materials even though the entity for whom the
project is being performed could directly purchase the same items without
consumers sales and service and use tax 1iabiTity.

10.6 Matarial Purchase Certificates shall be prospective in nature, A

Material Purchase Certificate shall not be granied after tha construction
oroject  is completed te ~secure a deduction, exclusion, credit or refund of
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consumers sales and service tax previously paid on the purchase of materials
used by the contractor in the construction project.

10.7 Upon completion of an exempt preoject with a governmental entity, each
contractor shall furnish a sworn statement to .the exempt entity on forms
supplied by the Tax Commissicner that all purchases made under the certificate
were entitied to exemption from consumers sales and service and use taxes.

10.8 Any material purchased under a Material Purchase Certificate which has
not been incorporated inte, annexed to or become part of the exempt project, or
which has not been returned to the supplier for credit, shall be subject to tax.
Fach contractor shall remit consumers sales and service %fax con the material
directly to the Tax Commissioner.

§ 110-15-19. Agency Relationships; Direct Purchases.

13-% Yntess-specificatty-suthorized-by-the-conmsumers-sates-and-service-tax
tams-ar- these- regutationss;-an-agency-reiationship-botween-a-purchaser-and-his
prineipei- wili- net- be- recognized- by- the- Tax- Esmmiesiconer- for- purposes- of
exempting-the-transaction-from-consumer-sates-or-gse-taxes:

19-2 To-qualify- as-an-exempt-direct-purchase-by-the-principat;-any-biits
inyoicer-contract-or-cther-eyidence-of-the-transacticn-shati-be-made-cut-in-the
name-ef-the~prinefpai-which-quatifies—Ffor-sn-exemption-under-the-consomers-sates
and- gse— tax~ Taws- and- the- payment- shali- be- made- on- that- principatls- checks
warramt-sr-vouchersy-or-on-#2-check-drawn-on-a-trust-account-set-up-by-the-agent
for-the-prinetpats - - '

19:3 Fach-sgte-of-tangibie-personal-property-or-taxable-service-made-to-and
patd-for-by-an-agents-empioyse-or-other-representative;-except-sates-quatifying
trder-Section-19-2-of-these-reguiations;-shati-be-tarable;-even-though-the-same
nurehase- wouid- have- been- exempt~ from-consumers- sates- and-service- tax-had- the
principat- or- employer- directiy— purchased- the- tangibte- personat- property- or
service- in- sccordanse~ with- Section- 9~ of- these- regutationss—- Any- contractuat
arrangement-or-gnderstanding-between-an-agents-empioyee-or-other-representative
and-a-principat-or-empioyer- shaii- not-be- recognized-by- the- Tax-Eommissfoners
Each- vender- shati- charge- and- cotlect- consumers- sates- and- seryice- tax-on- the
totat- seiting- price~ of- tangibte- mersonzl-property-or- serviece- even- though- the
agant;-empioyeas-sr-other-representatives '

19-371 Is- on- official- business- on- behaif- of- the- principai- or
emptoysrs—or -

19:-3-2 Is-on-a-per-diem-from-the-principat-or-empioyers-or

32+373 Is-on-sn-expente-account-or-witi-otherwise-be-refimbursed-by
the-princtpat-or-empioyers-or

18-3-4 Ha3*0r-w+%%—rece+ve-mon+es;-cred%ts-or-other-assets-From-the
principai-or-empioyer-to-pay-fer-the-transactions - -

19.1 Effective August 31, 1990, persons who perform contracting or who are
acting in an agency capacity are prohibited from asserting any exemption to
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which the purchaser of such contracting services or the principal is entitled,
Any statutory exemstion to_which a2 taxpayer is entitled shall be invalid unless
the tangible personal property or service is actually purchased directly by the
taxpayer and is directly invoiced to and paid by the taxpayer ~ Any centractuzl
arrangement or understand1nq between an agent, employee, or other representative

and a principal or smployer shall not be recoqn1zed by the Tax Commissioner.

Each vendor shall charge and collect consumers sales and service tax on the
total selling price of tangible personal property or service even though the
agent, empioyee, or other representative:

13.1.1 Is,  on official business on behalf of the principal or
empioyer; or o '

19.1.2_ Is on a per diem from the principal or employer; or

19.1.3 Is on an expense account or will otherwise be reimbursed by
the principal or employer; or o

19.1.4 Has or will receive menies, CTQthS or oiher assets from the
principal or employer to pay for the transaction.

19.2 Section 19.1 does nct apply to purchases made Dy an employee for his
or_her employer, & partner for his or her partnersh1p, or a duly authorized

officer of a corporation, or unincorporated organization, for his or her
corporation or unincerporated organization, as Tong as the purchase fs invoiced

to and paid by such employer, parinership, corporation or unincorporated
organization.

19.3 Section 18.1 does not apply to purchases of tangible personal property
or taxable services made in fulfillment of a purchasing agent or procurement
agent contract executed and legally b1nd1nq on the parties prior to
September 15, 19390, as long as the purchases are made before September 1, 1991,
This transition ru]e does_not apply if the primary purpose of the purchas1nq
agent or procuremant agent contract was to aveid payment of consumer sa]es and
Use taxes. - _ . . i

0 18.3.1 Purchases of tangible personal property or taxable services
made prior to September 1, 1991, in fulfiliment of a purchasing agent or

procurement agent conptract executed and legaily binding on the parties prior to

September 15 1990, are taxab?erun1ess the biil, dinvoice, contract, or other .
evidence_ of the ~ fransaction 3is made out in the name of the principal which

qualifies for an exemption under the consumer sales and use tax laws and the

payment is made on that_principal's check, warrant or voucher, or on a check
drawn_on a trust account set up by the agent for the principal. This rule
appiies even though tha same purchase would have been exempt from consumers

sales and use taxes had th? pr1nc1pa1 or employer directly purchased the
tangible perscnal property or seryice in accordance with Section 9 of these

regulations.
§ 110-15-30. Sales to and Purchases by Nonresident Individuals.

30.1 Any person who makes sales within this State of tangible personal
property or services to nonresident individuals must charge and collect the
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consumers sales and service tax from such individuals. [If the purchaser takes
possession of the property at the time of the sale, it is considersd prima facie
evidence that such sale was consummated within this State and is subject to the
consumers sales and service tax. The burden to prove the contrary shall rest
upon the vendor. Sales otherwise taxable are not exempt because such are made
to nonresidents, except sales of tangible personal property or services that are
completed outside this State.

30.2 Any sale of tangible personal property within this S5tate toc a
nonresident which is delivered by the vendor to such purchaser outside this
State shall not relieve the vendor from the responsibility of collecting the
consumers sales and service tax unless the vendor's books, records and other
avidence show that such delivery was indispensable to the sale and that the sale
was consummated outside this State. The fact that a purchaser has an
out-of-state address and the property was mailed or delivered to such address is
not sufficient to relieve-imposition of the consumers sales and service fax; nor
does such fact establish consummation of sale outside this State.

30.3 Vendors who complete sales of tangible personal property outside this
State to nonresidents of this State are not required to collect West Virginia
consumers sales and sarvice tax but may subject themselves to consumers. sales
and service tax Jiability to the state of which the purchaser is a resident. Of
course, the purchasar may be subjected tc use tax in his home state.

30.4 Services performed within West Virginia for nonresidents are subjact
to the consumers sales and service tax. If a West Virginia serviceman cor
repairman performs a service outside this State, said person fs not required to
collect the tax. ’

30.5 Examples. L i

Example ‘1. X, a resident of Ohio, visits a West Virginia furniture store
and purchases furniture for $500. X makes payment, and the vendor delivers the
goods to the purchaser in Ohio. Said sale is taxable for the consumers sales
and service tax and the vendor must collect that tax in the amcunt of $30.00,
unless the vendor can show (via a written sales contract, etc.) that the
delivery was nct incidental to the sale and was, in fact, indispensable and that
the sale was consummated in Qhio.

Example 2. A resident of Virginia takes a toaster into West Virginia and
has the same repaired by a serviceman. The person performing the service must
collect the consumers sales and service tax. However, if the person performing
the services goes to the purchaser's home in Virginia to repair the appliance,
no such tax is applicable.

Exampie 3. A repairman travels to Virginia and takes possession of an
appliance-which he takes to his shop in West Virginia. After making the repairs
at his place of business, the serviceman then delivers the appliance to the
owner's residence in Virginia. The serviceman must charge and collect West
Virginia consumers sales and service tax on his services, inasmuch as such
services were performed within this State, unless delivery out-of-state was-not
ineédentat~but was indispensable, not incidental to consumation of the service
provided. :
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§ 110-15-33. Persons Rendering Services.

33.1 Persons engaged in this State in the business of dispensing, rendering
or providing taxable services are required to collect consumers sales and
service . tax from their customers on tha gross proceeds which they derive from
dispensing, rendering or providing such services. ' '

33.1.1 When the service 1is physically dispensed, vrendered or
provided in this State, that service is provided by a person engaging 1in
business in this State regardless of whether such person does or does not have a
permanent place of business 1in this State. '

33.2 Persons not physically engaged in business.in this State who dispense,
render or provide taxable services to West Virginia customers are required to
collect the use tax imposed by this State when such out of state persons have
sufficient nexus with this State. See regulation Section 128 for when
out-of-state vendors ara required to collect use tax. '

33.3 The phrase "persons engaged in business’ as used herein means persons
who offer a sarvice to the public or to others for a consideration whether such
person offers the service continuously, part-time, seasonally or for short
periods. The consumer sales and use tax Taws apply to all services excepl thocse

that are exempt from tax.

33.4 Enumerated Services Excepted. - Consumers sales and service tax shali
net apply to any of the foliowing services: ' ' -

33.4.1 Contracting services.
33.4.2 Professional services.

33.4.3 Services rendered by an employee to his employer that fall
within the scope of the employee's employment contract.

33.4.4 Public utility services.

Example. ~ABC .Company is engaged in this State in manufacturing silver
coffes and tea sets, silverware, silver trays and silver bowls. It will also
resilver these items. A customer located in the State of Ohio mails har silver
tray to.ABC Company for it to be resilvered. As an indispensable part of the
transaction, the silver tray is to be returned after the work s donz to the
customer by mail. The charge for this service is charged to the customer's bank
card account number. No West Virginia consumers sales and service tax witl be
charged to the Chio customer. If the Chio customer had taken delivery of the
resilvered tray in this State, then the charge to this customer would include
West Virginia's consumers sales and service tax. ‘

33.4.5 A service which is purchased for resale. A service is
purchasad for resale when it is subcontracted by the person who js contracted to
perform the service, for example:

Example 1. X is a printer and enters into a contract with Y to print B0C
bulletins. X subcontracts the job to Z. Z prints the 500 bulietins for X.
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There is ro %ax on the contract betwesen X and Z since X is purchasing the
printing service from Z for resale to Y. In this transactien. Y provides the
paper upon which the bulletins are printed.

Example 2. B owns a used car Tot. E purchases an automobile from B. As a
condition of such sale B agrees to make repairs tc the automobile. However, B
subcontracts such repair werk to C. E has agreed to pay B for the repair
services and for the sale price of the automobile. Under these circumstances,
the repair services furnished by C to B ccnstitute a sale of such service to B
for resale to E who is the consumer of the services. )

Example 3. B owns an auto vepair shop and C brings an automebile in to
have the air conditioning fixed. B is unable to fix the unit sc the car is sent
to G who is an air conditioning specialist. The sale of G's service to B is a
szle for resale by B to C..

33.5 Persons engaged in any of the activities set out below or any similar
or analcgous activities are rendering a service subject to the consumers sales
and service tax and usa tax unless the transaction is subject io an express
exemption: )

Alterations of tangible personal property Motor repair

Armored car service e - Motorcyclie repair

Automcbiie repair Painting

Billboards L . _  Photography

Billiards, pool Planing mills

Bowling alleys ' Printing

Boat repair Recapping

Business machine repair _ Repairing tangible

Child care . * - personz] preperty

Cleaning, pressing, dyeing Sewing

Creosoting _ ' Shoe repair

Dance schools Storage warechouse and

Dalivering storage lockers

Engraving ) Termite and pest

Foundries control

Furniture repair Tin and sheet metal

Hotels, motels, tourist, repair shops
homes, rooming houses . Warehouses

House moving Washing cars

Jewelry repair ‘ Watch repair

Laundries : - Weighing

Machine operataors Welding _

Meat cutting , Weli-dritiing

Wrapping merchandise
This does not constitute a complete Tist. Other activities not appearing
on the foregoing Tist are subject to the consumers sales and service tax and use
tax unless specifically exempted or excepted by these regulations.

33.6 Repairs: Contracting Service or Taxable Repair,
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33.86.1 The tax on services is basically a tax on iabor. When such
sarvices result in a capital improvement to a buiiding, structure, or real
property or are performed "on or connected with'" new <construction,

reconstruction, altsration, expansion or remodeliing of real properiy or
structures which work results in a capital improvement therete, such services
are exempt from tax as contraciing services. This would not include, however,
the repair of the contractor's machinery or eguipmeni on the job site or any
othar service that does not fall within the definiticn of contracting.

33.6.2 Repairs that result in a capital improvement to 2 buildihg
or other structure or to real property are tax exempt contracting services. Al
other repairs are services subject to consumers sales and service tax. The
difference between a vrapair which is not a capital improvement te a building or
other structure or to real property (which s a repair subject te the consumers
sales and seryice tax) and a repafr which constitutes an improvement to a
building or other structure or real property (which {s a tax exempt contracting
service)} can often times be.difficult. Therafore, the intent of the parties and
the scope cof the project may become the factors which determine whether the

services are taxable or exempt. See Section 115 of these regulations for
detailed information on determining whether repair of tangible personal property
constitutes a taxable service or contracting. See Section 116 of these

reguliations for detailed information on determining whether vrepair of a
structure, building or real property constitutes a taxable service or
contracting. '

33.6.3 "Repair' is synonymous with mend, restore, maintain, replace
and service. A repair contemplates an existing bufiding or structure or thing
which has become- imperfect and constitutes restoraticn of the original property
which has been lost or destroyed.. A repair is generally not a capital
improvement .when it does not materially add to the value or substantially
prolong the original useful 19fe of the property.

33.6.4 A person who makes repafrs to a building or entire other
structure or to real property that are not capital improvements thereio and also
selis tangibie personzl property in connection with such taxable sevrvices must
coliect and remit consumers sales and service tax on the entire gross receipts
from the .entire transaction. A person making taxable repafrs may npurchase
tangible personal property for resale when the property used in the repair job
is resold to the customer. Non-exclusive examples of taxable repair situations
include the following: '

Repair of broken or defective giass.
Replacement of broken windowpanes.
Replacing individual or damaged roof shingles.

Replacing or repairing a portion of worn out or broken kitchen
cabinets.

Replacement of garage doer hinges.
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Renlacing or repairing -a portion of a broken or worn tub, shower, or
faucets.

Replacing or repairing a portion of a broken water heater, furnace or
central air conditioning compressor.

33.6.5 The following are examples of repairs which constitute
capital improvements to a building or other structure or to real property. This
195t is non-exclusive:

[

The building of a garage or adding a garage to an existing building is
considered a capital improvement.

Adding a redwood deck to an existing structure is considered a capital
improvemeant.

Replacing the entire roof on an existing stiructure is considered a
capital improvement.

Adding a new room to an existing building is considerad a capital
improvement.

Adding a new room by building interior walls is considered a capital
improvement.

Replacing kitchen cabinets with some other modifications is considered
a capital improvement.

Paneling existing walls is considered a capital improvement.

Laying & new floor over an existing floor is considered a capital
improvemant, (See special rules for carpating and cther floor
coverings sold and installed by retailers.)

Rebuilding a structure damaged by flood, fire or other uncentrollable
disaster or casualty is considered to be a capital improvement.

Building a new wing to an existing building is considered a capital
improvemant.

Rearranging the dinterior structure of a buflding is considered a
capital improvement.

In all of these examples, the contractor fis responsible for paying
consumers sales and service tax to any vender of the materials.

33.6.6  The term "on or connected with" as used in Section 33.6.1 of
these regulations is broad and conveys 1its generally accepted meaning.
Therefore, in a specific situation, the facts relating theretc are controlling
in determining whether the service is contracting or is a taxable service. "On
or connected with" does not connote that things connecied have to be primary or
subsidiary to the construction, vreconstructieon, alteration, expansion or
remodeling of the building or other structure or real property. An incidental
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relationship can qualify the activity as contracting if the relationship forms
an immediate connection with the construction activity.

33.6.7. Other Factors.

33.6.7.1 The presence of a tiime relationship can also be a
factor in determining the applicability of the contracting exemption. To
i1Tustrats, 'a repair which ordinarily would be a taxable service is tax exempt
contracting when the vendor makes the repafr as part of a contract for a capital
improvement.

33.6.7.2 The motive behind the activity and the course of events
that could reasonably be expected to occcur would be another consideration in
determining if an exempt contracting service is involved.

33.6.7.3 A physical relationship is also a factor that should be
evaluated. If a building is consiructed to house machinery, any enumerated
services. relating to the installaticon of that machinery would be an exempt
contracting service. For example, piping joining two pieces of equipment housed
in separate buildings would be +treated as tax exempt contracting 1f the
equipment in either building was installed while such new construction,
reconstruction, alternation, expansion or vemodeling of the structure resulting
in a capital improvement was also taking place to house the esguipment.

§ 110-15-34, Sales by the State, Counties and Munmicipalities.

34.1 Governmental units which render services which are or may be subject
tc competition from other persons are required to collect consumers sales and
service tax upon rendering such seryices to consumers. For example, the
operation of a municipal parking facility which competes with a parking facility
operated by others is providing a service subject to consumers sales and service
tax. See Section 69 of these regulations for additional infermation. Sates-of

admission-tickets-to-a-municipatiy-owned-or-operated-syimming~poci-are-subject

to-consumars-sates-and-service-taxy-+f-such-poosi-competes-with-the-activities-of
privately-owned-swimming-pootsr -Fees received by a municipality from on-stireet .
parking meters are not subject to consumers sales and service tax.

34.1.1 Taxable Services Include, but are not Limited to:

Admissions to swimming poels, recreatjon_centers fitness centers, golf
colrses, etc.

Caterwnq services for part1es wedding_receptions, banquets etc.

Charges for aitending summer camps unless educational summer camps as
defined in Secticn 2 of these _requlations. -

Charges for classes such as tennis, swimming, golf, aerobics, crafts, etc.

Coin operated amusement devices,

Room rentals, e.qg., hotel rocms, ballrooms, meeting rooms.

34.1.2 Nontaxable services include, but are not limited to:

Fire service fees
Inspection fees (other than motor vehtc?e 1nspect1on fees)
License fees
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Marriage licenses

Recording fees - : : _ _

Sewage fees . _ _ ‘ )
Notary fees S : Co ' '

34,7 Governmental units which sel11 tangible personal property to consumers
must collect tax thereon. For example, sales of city maps, sales of gifts and
souvenirs, vending machine sales, bpro shop sales, sales of food from city
operated concessions at stad1ums baliparks, aud1tor1ums stc., are subject @o
tax. -

34-3 Providing-pubife-services-for-which-a-charge-ts-mades-stch-as-sewage
feass- Ticense- feesy— fire- service- fees;- inspection- fees— and- £he- $ike- are-not
subject-to-taxs- , , N i -

34.3 The_term "governmental unit" includes, but s _not limited to this
State, county commissions, county school _bgards, municipalities and TJocal
government authorities, boards and commissicns created by or pursuant to an Act
of tha West V1rq1n1a Legislature. The term ”qovernmeﬂtai unit" does not include
the federal government and sales by the federa] government of taxable services
and tangible personal property are not subject to the sales and service tax
unless the federal covernment consents to collect and remit such tax.
Governmental unmit includes, but are not limited to: ' '

County Airport Authoritiss
County Buiiding Commissions
County Development Authorities
County or Recional Airport Aythorities 3
County owned &and operated hosp1ta1s, c11n1cs 1onq~term care facilities and
related facilities - :
County Parks and Recrea»won Commwsswons
County Solid Waste Auihorities
Energericy Ambulance Service Authorities
Historic Landmark Commission
Municipal Building Commissions
Municipal Electric Power Systems
Municipal Park and Recreation Boards
Municipal Waterworks
Museum Commissions
Notaries Public
Planning Cemmissions
Reqional Ajirport Authorities
Regional Planning Councils )
Urban Mass lransit Authorities

§ 110-15-60. Employee or Independent Contractor

0.1 Services rendered by an employes to his or her employer are exempt
from the consumars sales and service tax and use tax. On the other hand,
services rendered by an employee to his or her employer which do not fall within
the scope of the employee-employer velationship or the contract of employment,
and services rendered by independent contracters are subject to the consumers
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sales and service tax and use. tax unless _some other exemption provision in
Section 9 of these regulations appliss.

£0.2 There may be situatiens where the issue is whether a person is an
employee or an independent contractorn. Generally, the relatfonship is that of
employer-employee if the person for whom services are performed has the right to
control and direct the individual whe performs the services, not only as to the
result to be accomplished by the werk, but also as to the details and means by
which the result is accompiished.

60.3 Following are faciors to be considered when determining the nature of
the relationship. The factors are designed to be only guidelines and where
appropriate, the Tax Department will Took beyond the formal aspects of the
relationship to determine its substance.

60.3.1  Instructions. - A werker who s required to comply with
other persons' instructions about when, where, and how he or she is fo work is
ordinarily an employee. '

50.3.2 Training. =~ Reguiring a worker to receive training shows
that the person or persons for whom the services are performed want the services
performed in a particular way.

60.3.3 Integration. - Integrating the worker's services into the
business operations generally shows that the worker is subject to direction and
control. N : '

60.3.4 Services Rendered Personally. - This shows the person for
whom the services are performed is interested in the methods used to accompiish
the work as well as the results, and indicates the person exercises control.

60.3.5 _Hiring, Supervising, and Paying Assistants. - If a person
for whom services are performed hires, supervises, and pays assistants, this
generally shows control over the workers on the job. But 1f one worker hires;
supervises, and pays the other assistants pursuant to a contract under which the
worker agrees to provide materials and labor and under which the worker is
responsible only for the attainment of a result, then this indicates an
independent contractor status.

60.3.6 Centinuing Relationship. - This indicates an
employer-employee vrelationship. It may exist where work is periormed at
frequently recurring although irregular intervals.

60.3.7 Set Hours of Work. = This is a factor indicating control.

60.3.8 Full Time Regquired. - Shows conirel over the amount of time
the worker spends working and impliedly restricts the worker from doing other
gainful work. An findependent contractor, on thea other hand, is free to work

when and for whom he or she chooses. -

60.3.9 Doing Work on Employer's Premises. - Control over the place
of work is indicated when the person or persons for whom the services are
performéd have the right to compel the worker to travel a designated route, to
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canvass. a2 . territory within a certain time, or to work at specific places as
reguired.

60.3.10 Order or Sequence Set. - If the person for whom the services
are performed has the right to establish the routines and schedules to be
followed, that right is a factor indicating control.

60.3.11 QOral or Written Reports, - A requirement that the worker
submit regular or written reports to the person for whom services are rendered
indicates a degree of control.’ "

60.3.12 Payment by Hour, Week, Month. - This indicates _an

employer-employee rélationship provided it's not just a cenvenient way of paying
a lump sum agreed upon as the cost of a job. Payment made by the job or on a
straight cemmission generally dindicates that the worker s an independent
contractor,

£0.3.12 Payment of Business and Traveling Expenses. - An employer,
to be able to control expenses, generally retains the right to regulate and
direct the worker's business activities.

60.3.14  Furnishing Toels “and Materjals. - Tends +to show _an
employer-employee relationship.

£60.3.15 Significant Investment. - If a worker fnvests in facilities
that he uses in a performing service and that are not typically maintained by
empioyees (such as maintaining an office rented at fair market value from an
uprelated party), that factor +tends <to indicate that the worker 1is an
independent contractor. Special scrutiny is required for certain types eof
facilities, such as homa offices. '

5£0.3.16 Realization of Profit or Loss. — For example, if the worker
is subject to a real risk of economic leoss due to significant investments or a
bona fide 19ability for expenses, such as salary payments to unrelated
empioyees, that factor indicates that the worker is an independent contractor.

60.3.17 Working for More Than One Firm at a Time. - This generally
indicates an independent contractor status. However, & worker who performs
services for more than on2 person may be an employee of each of the persons,
especially where such persons are part of the same service arrangement.

60.3.18 Making Service Avaiiable to General Public. - Doing so on a
regular and consistent basis indicates an independent contractor refaticonship.

60.3.19 Right to Discharge. - This is a factor indicating that the
worker is an employee and the person possessing the right to discharge is an
employer. An independent contractor cannot be fired so long as he produces a
result that meets the contract specifications.

60.3.20 Right _to Terminate. - If a worker has the right to quit at
any time witheut dincurring 17ability, this indicates an employer-employee
relationship.
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60.4 Temporary Employment Agencies. - Persons hired by employers through
temporary employment agencies are not considered to be employees within the
scope of the exemption. Instead, the temporary employment agency is considered
to be rendering services to the employer which are subject to consumers sales
and service tax unless some other provisicn in Section § of these resgulations
applies. o R S ;

§ 110-15-61.  Pawn Brokers.

61.1 Pawnbrokers are primarily engaged in the business of lending money,
for the payment of which they accept personal property as security. If the
pledgor recesms the merchandise within the allotted amount of time, the charge
made by the pawnbroker is considered to be jinterest and is not subfect to sales
tax. '

61.2 In case the piedgor does not redeem the nroperty pledged or pawned,
such property is forfeited to the pawnbroker. to whom the title passes. '

61.3 When pawnbrokers thareafier seli such artic1e§,rthey are making sales
subject to the sales and service tax. -

§ 110-15-63. Warranties.

63.1 Warranties offerad with the sale of tangible personal property where
no separate charge is made for the warranty are not subject to consumers sales
and service tax or use tax.

63.2 Where a charge is made for the sale of a warranty, whether i{ is a
manufactUrer's warranty, an extended warranty or any other type of warranty or
service or maintenance contract except a wavranty upon which the premium tax is
imposed under W. Va. Code_ Chapter 33 or the title privilege tax imposed under
W. Va. Code Chapter 17A, the sale of the warranty is subject to consumers sales
and service tax or use tax as the sale of a taxable service.

63.3 Consumers sales and service tax is not reguired to be collected by 2
vendor or retailer from a warrantor for repairs, including parts and labor,
performed pursuant to a warranty. A warraniy represents a prepayment for future
services and when services are performed under the warranty, the warrantor is
eligible to claim the resale exemption.

63.4 To the extent that the owner of the property upon which repairs were
performed under any _type of warranty is required to pay a portion of the repair
casts (i.e., a deductible), the amount so charged to such owner is. taxable
unless said owner is_eligible to issue and does in fact issue & properly
executed exemption certificate or gives to the vendor his direct pay permit
number. : '

§ 110-15-72. Organizations Which Qualify or are Qualified Under I.R.C.
§ 501(c)(3) and 501(c)(4) of the Internal Revenue Code.

72.1 Sales to Section 531(c)(3} or 501 (¢)(4) Organizations.
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72.1.1 Sales of tangible perscnal property or services to a bona
fide charitable organization which makes no charges for the services it renders
are exempt from the consumers sales and service tax and use tax.

72.1.1.1 This exemption appiies only to services, equipment,
supplies, food for meals and materfals which are directly used cor ccnsumed by
the organization.

72.1.1.2 This exemption does not apply %o purchases of gasolipe
and special fuels. B - '

72.1.1.3 With the exception of purchases of food, this exemption
may be claimed by the organization providing its direct payment permit number %o
the vendor cor by the organization paying the tax and claiming a2 refund from the
Tax Department.

72.1.2 Sales of tangible personal property or services to a
corporation which charges for dits services may be exempt frem the consumers
sales and service tax and use tax if it has a current registration certificate
issued under the authority of W. Va. Code § 11-12-1 et seg., it is exempt from
federal income taxaticn as a corporation gqualified under I.R.C. § 501{c)(3) or
501(c)(4), and it satisfies the requirements of either the following Section
71.1.2.1 or Section 72,1.2.2.

72.1.2.1 A corporation or organization which receives maore than
one-half of dits support from any combination of gifts, grants, direct or
indirect ‘'charitable contributions" (as defined 1in Section 2 of these
regulations), or 'membership fees" (as defined 1in Section 2 of these
regulations). The other items included in the term "support," as defined in
Secticn 2 of these reguiations, regardless of how they may be combined must
total less than 50% of all support provided to the corporation or organization
in order for its purchases to be exempti.

72.1.2.2 An organizatien which has no paid employees and its
gross income from fund raisers, less reasonable and necessary expenses incurred
to raise such gress income (or the tangible perscnal property or services
purchased with such net dincome) is donated to an organization which is exempt
from income taxes under I.R.C. § B0I1{(c)(3) or 501i(c)(4).

72.1.3 No corpeoration or organization may avail itself of this the

exemption in Sections 9.3.10 and 72.1.2 of thess regulations unless 1t has in

fact been qualified as a Section 501(c)(3) or Section 501(c){4) corporation or
organization by the Internal Revenue Service; or- has- obtained however, a
corporation which has not been qualified under Section 501{c)(3) or Section
501(c)(4) but which seeks fo avail {tself of the exemption in Sections 9.4.6 and
72.1.1 of these regulations may seek a written ruling from the Tax Commissioner
as provided in Section 72.1.3.1 of thess regulations.

72.1.3.1 If +the taxpayer seeking to avail itself of the
exemption in Sections 9.4.6 and 72.1.1 of these regulations s not, in fact,
qualified by the Internal Revenue Service, but does, in fact, meet the
requirements for qualification, then such corporation or organization shall file
with the State Tax Commissioner a statement, in writing, verified under oath
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setting forth such information as the Tax Cdmmissioner shall need to make a

determ1nat1on Such written statement shall be supported by a copy of the
corporation’s articies of 1ncorporauwon and by-1aws or simiTar documents in the
case of a nen-incorporated organization. T the Tax Commissioner believes such

proof to be sufficient, he will at his discretion, issue a written ruling
granting exemption to such corporation or organization.

72.1.3.2 Where the taxpayer has received a determination or
ruling from the Internal Revenue Seryice that it is exempt from tax under e1ther
Sectien 501(c)(3) or Section 50i{c)(4) of the Internal Revenue Code of 1986, &s
amended, it shall file a copy of such ruling or determination with the West
Virginia State Tax Commissioner.

72.1.4 The exemption provided in the foregeing Section 72.1.2
applies only to services, equipment, suppliss and materials used or consumad n
the activities for which such corporation or organization qualifies as tax
exempt under the Internal Revenue Code.

72.1.4.1 This exemption does not apply to sales of gasoiine or
special fuels. : - :

72.1.4.2 This exemption does not apply to sales of tangible
personal property or services to be used or consumed fin the generation of
unrelated business income as defined in I.R.C. § 513. .

72.1.5% The corporation or organization may claim the exemption
provided in Section 72.1.2 of these regulations by issuing to the vendor a
properly completed exemption certificate as provided in Section & of these
regulations. ‘ L S ; . -

72.2 Sales by Section 501(c)(3) or 501(c)(4) Organizations.

72.2.1 A corporation or organization which is exempt under the
authority of W. Va. Code § 11-15-9(F) from the paymesnt of consumers sales and
seryice tax and use tax on its purchases of tangible personal property or
taxable services is per se exempt from the co]Tectwon and remittance of the

consumers sales and service tax and use tax on its "casual and occasional sales. .

as defined in Section 2 of these regulations.

§ 110-15-74. Reserved For Future Use.

§ 110-15-75. Weight Loss Programs.

75.1 Depending upcn the nature of activites which comprise a weight loss

program, such proavam, in whole or in part, may be exemnt from the sales and

service tax. 1n ganerval, however, the cost of an individual's participation in
a weight reduction program that is not for the purpose of curing any specific
ailment or disease, but for the purpcse of improving the individual®s

appearance, genera] health and sense of well being, is not exempt form the sales

and sarvice tax. To the extent that some of the activities incorporated into
such a program may be classified as 2ithsr professional or perscnal services,
the charge for such services will be excepted from the tax 1f separately stated,

those charges not separately stated may be subject to tax.
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75.2 The charges by s physician for performing a nhysical examipation.on &
customer, for interpreting  the results of different tests performed on a
customer and for otherw1se us1nq his -professional judgment or krowledge for the
purpose of monitoring the progress of a customer are not subject to the sales
and service tax. Add1t10na11y the charges rendered for the use of a reqistered
professional nurse_in monitoring the customers blood pressure, weight, pulse,
etc., are excepted from the tax. However, charges made for counseling customers

to continue in the program, sales of d1etary y products or other tangible personal
property are SUbJECt to the sa?es and servvce tax.

- - LY

75.3 Charges for performing tests when such tesis are performed in a
medical Jaboratory operated under the specific direction of one or more
nprofessicnal physicians are excepted lrom the sales and service tax; however,
charges rendered by any other meduca1 Tahoratory are subject to the tax. The

Tocaticn of the medical 1aboratory is irrelevant so iong as the 1aboratory meets

the crtterwa estab]ushed in this. subsect1on 75.3.

75.4 Only those purchases by a customer cof dietary products and other

tangible persona1 properiy which are c]ass1f1ed zs. medicine and which qualify
under Internal Revenue Code § 213 as medicine for purposes of inclusion in

maedica] expenses when ca1cu1at1nq Tiemized deductions for federal income tax are

exempt from the sales and service tax. AlT other sales to customers of tangible
perscnal property are subject to the tax. '

75.5 A1l other charges rendered for some aspect of a weight loss program
are subject to the sales and service tax uniess exempted by another section of
these requ1at1ons

§ 110-15-83.  Private-Music-Instruction: Reserved For Future Use.

B3-1 Private-musis-tnstrections-when-rendered-by-certain-quaiified-personss
ts- considered- a- professionat- service- and~ tharefore- would- be~ exempt- from- the
consumers-sates-and-service-taxs -

8372 In-order-to-guatify-for-the- profeSSTcna.—exemptvon-—such persons-must
be-cartifiad-by-the-West-¥irginia-Bepartment-of-Education-to-teach-mustcy—or-be
sertified-by-the-Bepartment-of-Education-with- a‘SPECTBTTMy fn-myste-to- teach n
the-pubiie-school- systemy~or-be-members-of-the-music- faeutty-of-an-accredited
institatton-of-highar-tearning-fn-the-5State-of- Hesu ergrnfa whfch has-approvat
from-the-Board-sf-Regents-to-anard-degreess

8373 Purehases-of-tangible-personat-property-or-services-used-or-consumed
in- the—- bysiness— of- rendering- professfonat- services- are- taxabie;- except- for
parehases-of-property-or-services-for-resater—-An-exemption-certificate-can-be
tssued-for-purchases—of-ftems-for-resater

§ 110-15-87. ~Real Estate Brokers and Real Estate Salesmen.

87.1 Any real estate broker or rezal estate salesman who is Ticensed by the
West Virginiz Real Estate Commission is providing professional services excepted
from the imposition of the consumers sales and service tax and use tax when
rendering services which require such a Ticense.

87




State Tax Department
Title 110
Series 15

87.2 Purchases for use in rendering professional services are subject to
the consumers sales and service tax and use tax, except for purchases for
resale, for which an exemption certificate may be issusd.

87-3 Hewevers- those- parsons— engaged- $n- the- business- of- appratsing- rest
estate- whe- do- not- hold- a- vatid- West- ¥irginfa- read-estate- Ticense- and- carnot
therafore-rendar-certified-aporatsalis-are-not-proyiding-a-professionai-servicer
As- a- resgits— sdch- persons-wili- continge- to- be- required- to- cottect- consumers
sates-and-teryice-tax-and-dse-tax-cn-the-sate-ocf-thetr-servicess

e

87.4 Purchases for use in business made by a person rendering taxable
services, regardless of whether such person holds a valid West Virginia real
estate license, are taxable, except for purchases for resaie for which an
exemption certificate may be issued. i

§ 110-15-89. Delivery Charges.

89.1 Separately stated delivery charges are subject to the consumers sales
and service tax, unless the delivery service is provided by a common carrier
subject to regulation by the Public Service Commission and the customer pays the
delivery charge directly to the common carrier. However, where the vendor
burchases delivery or snipping service from the common carrier and the customer
pays to the vendor the cost for shipping and handling, the total amount of ail
such_shipping and handling charges is taxable to the customer because the
customer is purchasing such services from_the vendor.

§ 110-15-91. Restaurants and Bars..

91.1 A1l sales of foed and beverages, and cover charges made by a
restaurant or bar are subject to consumers sales” and service tax. Banguet
gratuities, which are fully distributed tc empicyees, are not subject to
consumers sales and service tax. ' -

91.2 Persons engaged in the business of operating a restaurant or bar are
considered to be retzilers, and, thus, their purchases for use in business are
subject to consumers sales and service tax, except for purchases for resaie, for
which an exempticn certificate may be fssued. Purchases for resale include food
as defined in Section 2.30 of these regulations as well as Ttems which are
primarily intended to be transferred to the customer as part of the sale, such
as paper bags, food containers, paper cups, siraws, disposabdle napkins, and
plastic forks, knives, and spoons. Purchases for resale exempt from the sales
and__servigce tax do not include purchases of alcoholic Tiguors, wines and
fortified wines as defined in Chapter 60 of the Code which are purchased fron
the Alccholic Beverage Control Commissioner, Items which are reusable such as
cloth napkins, ceramic plates and metal sjlverware are subject to tax. See
Secticn 32.6 of these regulations.

§ 110-15-107. Contracting: General Rules.

107.1 Aoplication. - This regulation prescribes the rules which persons
engaged in the business of conrtracting must follow to comply with this State's
consumers sales and use tax laws, W. Va. Code arts. 11-15 and 11-15A. The word
"eontracting' as used herein is a word of art. It is important for the taxpayer
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to first determine whether he is .engaged in contracting activity as outTined in
these regulations before applying these rules to his activities. A person who
provides contracting services does not cocllect consumers sales or use tax from
his customer on the gross proceeds he derives from providing the contracting
servica. Such persons are generally taxable on all of their purchases of
tangible personal property or taxable services for use or consumption 1in
providing the tax exempt contracting service. Leases of tangible personal
property are aiso taxed. For a person engaged solely in the business of
contracting, these rules are not difficult. Frequently, however, persons
engaged in the business of contracting are also engaged in other business
activities which are subject to different rules. A person engaged in two or
more business _activities or in different types of contracting must Tearn what
the different rules are and when they apply. Otherwise, such person may find
that he has overpaid or underpaid his consumers sales and use tax liability.
For example, a person engaging in tax exempt contracting activity may also
provide taxable repair services or sell tangible personal property. While a
person engaging fn tax exempt contracting must generally pay consumers sales and
use taxes on his purchases of tangible personai property for use or consumption
in that activity, a person providing taxable services or selling tangible
personal property may purchase tangible personal property for resale and give
the supplier an exemption certificate in lieu of paying the tax thereon.
Special rules exist for persons who engage in the following activities:

107.1.1 Contractors who are subject to . the transition rules. See
Section 108 of these regulations for a detajled explanation of these rules.

107.1.2  Contracting for governmental entities. See Sectien 109 of
these. regulations for a detailed explanation of these rules.

107.1.2 Installation of certain tangible personal property where the
installation thereof is incidental to the sale thereof by a retail dealer. See
Section 114 of these regulations for a detailed explanation of these rules.. .

107.1.4  Contractors who produce -or manufacture tangible personal
property which is used or consumed in their contracting activity. See Section
112 of these regulations for a detailad explanation of these rules.

107.1.5 Installation of tangible personal property. See Section 111
of these regulaticons for z detailed sxplanation of these ruies.

107.1.6 Maintaining, servicing or vrepairing tangible personal

property. See Secticn 115 of these regulations for a detailed explanation of

these rules.

107.1.7 Maintaining, servicing, repairing, altering, improving, or
decorating of buiidings, structures or real property. See Section 116 of these
requlations for a detailed explanation of these rules. B}

107.1.8  Contracting by nonresident persons. See Secticn 110 of
these regulations for a detailed explanation of these rules.

107.1.2  Contractors who engage in producing natural resources or in
reclamation, waste disposal or envircnmental activities associated with the
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preduction of natural resources.. See Section 123 of these regulations for a
detaziled explanation of these rules. -

107.2 Basic Rules Relating to Contracting.

107.2.1  M™Contracting" Defined. -- Effective July 1, 1989,
"Contracting means the furnishing of work, or both materfal and work, for
another by a contractor in fuifillment of a contract for the construction,
alteration, repair, dacoration or improvement of a new or existing building or
structure (or any part of a building or structure), or for the removal or
demolition of a building or structure (or any part of a building or structure),
or for the alteration, improvement or development of vreal property, but only
when such activity results in a capital improvement to a building or structure
or to real property. When such activity does .not result in a capital
improvement, the activity is a taxable service.

107.2.1.1 By statute, merchants who sell certain types of
tangible personal property from their inventory and as part of the sals agree to
install the property or to arrange for its installation are not engaged in
contracting. See Section 114 of these regulations for further discussion of
this rule. ' ’ '

107.2.1.2 Generally, subcontractors who furnish services to prime
contractors in fulfillment of the prime contractors contract resulting in 2
capital fimprovement to a building or other structure or to real property are

treabed as con3£§g30r§“__§§e_Sect1on 107.2.7.2 _However, subcontractors who are
"retail dealers" within the gquidelines _;gg_ forth in Section 114 of these
requlations, who furnish tangible personal property with incidental

installation., remain retailers and must charqe'the sa]es and seryice tax_on

these types of saies to prime contractors.

107.2.1.3 Other Definitions. =--The definitiions of other terms
relevant to this requiation may be found in Section 107.3 of these regulations.

107.2.2 "Contractor" Defined. - A contractor is any person who is
engaged in the business of contractzng The phrase "person who is engaged in
the business of contracting” as used.herein means any person who offers
contracting service to the public or to others for a consideration, whether such

person offers the contracting service continuously, part-time, seasonally or for

short periods. A contractor may be a prime contractor, subcontractor, general
contractor or specialty contractoer,

‘ 107.2.2.1 Persons who provide taxable services to contractors in
fulfillment of contracts resulting in a capital improvement to a building or

structure or to real property are_ treated as contractors, See Section
107.2.7. 2. ’

107.2.3  Form of Contract Not Centrclling. = Beginning July 1, 1989,
the form of the contract is no longer controlling. Any activity that falls
within the scope of contracting constitutes contracting for purposes of the West
Virginia consumers sales and use tax laws regardless of whether the contract
governing such activity s written or oral and regardless of whether the
contract is in substance or form & Jump sum contract, a cost-plus contract, a
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time and materials contract {whether or not open ended), or any other kind of
contract.. _

107.2.3.1 Transition Rule for Open-Ended Time and Material
Contracts. - Prior to July 1, 1989, certain time and material contracts for
contracting type activity were not treated as contracting. The materials
component of such a contract was  treated as a sale of tangible personal
property; and the labor component of the contract was treated as the providing
of a taxable service. Prior law continues to apply to contracts entered into
prior to July 1, 1989. This transition rule is discussed further in Sectidn
108.1.1.1 of these regulations.

107.2.4  Imposition of Tax. = Unless otherwise noted, the consumers
sales and use tax laws treat every contractor as the user or consumer of all
tangible personal property or taxable services furnished to him or by him in
connection with contracting activity. Since March 1, 1983, a contractor must
pay consumers sales and use taxes on his purchases of tangible personal property
or taxable services that are or will be directly used or consumed in the
activity of contracting unless such purchases fall under one of the transition
rules or are of materials usad or consumed fn contracting for a governmental
entity. Contractors have been required, since July 1, 1887, to pay consumers
sales and use taxes on all purchases of tangible personal property or taxable
seryices not directly used in contracting unless such purchases fall under one
of the transition rules.  Contractors who produce or. manufacture tangible
personal property which they use or consume in their contracting activity must
pay consumers sales or uss taxes on the gross value of such produced or
manufactured tangible personal property. See Section 111 for a detailed
explanation of “rules pertaining to contractors who produce. or manufacture
tangible personal property which they use or consume fin their contracting
activity. )

107.2.5 Purchase of Materjals and Supplies by Contractors. - For
purposes of the consumers sales and use taxes, sales of materials or supplies %o
contractors for use or consumption in contracting activity are taxable. Except
as provided elsewhere in these reguiations, contractors purchasing materials or
supplies must pay consumers sales and service tax at the time of the purchase.
Special rules ‘exist for purchases of materials for use in governmental
contracting. See Section 109 for a detailed explanation of these rules.

107.2.6  Purchase or lease of Tools or Eguipment. - A contractor is
considered the final user or consumer of all teols, equipment or machinery
purchased to perform contracting services. Therefore, sales of tools, equipment
ar machinery to contractors to perform contracting services are subject to
consumers sales and use taxes unless “the sale s grandfathered = under
pre-March 1, 1989 rules contained in Section 108. Leases of tools, machinery or
equipmant by a contractor to perform contracting services are tireated as
purchases for consumers sales or use taxes. '

107.2.6.1 Leases of tools, eguipment or machinery by a contractor
are not exempt from consumers sales and use taxes on the theory that the leased
tangible perscnal property s an ingredient or component part of the services
performed by the contractor. This result applies regardless of whether the
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services are taxable or are exempt from the consumers sales and use taxes
because the service is contracting. ~
107.2.6.1 Nor are leasss of tools, equipment or machinery by a
contractor exempt from consumers sales and use taxes on the theery that the
leased tangible personal property is consumed in the producticn of the service
performed by the contractor, regardless of whether the services are taxable or
are exempt from the consumers sales and use taxes beczuse the service is
contracting. - -

e

107.2.7 Purchases of Taxable Services.

107.2.7.1 Taxable seryices purchased by a contractor are subject
to consumers sales or use taxes, unless such services are purchased by a
contractor exclusively for use in fulfilling a contract which is grandfathered
under pre-March 1, 1989 rules. or- are- purchased- from- a- subcontracter- in
fﬁ?ff+%ment-~of--the--prfme--contractcr*s--contract--resu%trng--Tn"-a--cathal
improvement- to- a- butiding- or- sther- structure-or- to- rea%-property— Tangible
personal property or services that were Durchased exempt for use in fuifilling a
contract which is grandfathered under pre-March 1, 1989 rules, that are later
used in a contract other than a _grandfathered contract may be part1a11y taxable.
See Section 108.5.2.

167.2.7.2 Generally._ taxabie services purchased by a contractor
from_a subcontractor in fulfillment of the prime gontractors contract resulting
in_a capital improvement to_a buiiding or othar structure or to real property
are not subjegct to consumers sales or use tax. Subcontractors providing such
servicas to a pr1me contracuor are treated 2s contractors and are subject to
consumers sales and use _tax_on their purchases for use in fu1f1111nq the
subcontract. However, subcontractors who are Uratail dealers" within the

quidelines set forth in Section 114 of thase regulations, who furnish tangible

personal property with 1nc1denta? 'nsta11at1on remain reta11ers and must charge
sales tax on these types of sales to prime. contractors

387-#-F-2 107.2.7.3 Taxable services include, but_are not Timited
to, the following: '

187-2-778-% 107.2.7.3.1 The fabrication of  tangible
perscnal property owned by the contractor for incorporation into a building or
other structure or other improvemsnt of real property.

187-8-7-28-2 107.2.7.3.2 Installation of wall-to-wall
carpeting or other floor covering by a retail dealer of the carpeting or other
fioor covering a5 part of the sale theracf to the contractor.

187+2:77873 107.2.7.2.3 Instailing tangible personal
property except where such installation is part of a capital improvement to a
building or other structure cr to real property.

187-2-77274 107.2.7.3.4 Maintaining, servicing, or
repairing real or tangible personal property owned or leased by the contractor,
except when such activity results in a capital improvement to a building or
structure or to real property.
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107F-£-7F:8:5 107.2.7.3.5 Rental of  equipment with an
operator.

387-2-7-3 107.2.7.4 Examples.

Example 1. Homeowner hires ABC Construction to build an
addition to his house. As part of the contract, ABC Construction is to paint
not only the new addition tc the home, but alsc to repaint existing adjoining
rooms. - ABC Construction subcontracts the painting to Rainbow Painting Ce.
Repainting of existing painted walls 1is normally a taxable service, while
‘initial " painting of new walls or structures is contracting because it
constitutes a capital improvement. (See Section 117.16 of these regulations for
a detailed explanation of the rules pertaining to painting and papering.)
Although ABC Construction is a contractor, it does not pay tax on any of the
painting services rendered by Rainbow Painting Co. Altheough the service
provided by Rainbow Painting Co. of painting the existing rooms would by itself
normally be a taxable service, it will not be taxable because it is performed as
part of the prime contract for new constructien, reconstruction, alterdtion,
expansion, or remcdeling which {tself resulted in a capital fimprovement.
Rainbow Painting Co. would be treated as a contractor and must pay tax on its
purchase of paint and other tangible personal property used on the job. Rainbow
Painting Co. may wish to obtain a prime contractor's certificate of capital
improvement from ABC Censtruction to document why tax was not charged.

Example 2.  Homeowner hires Rainbow Painting Co. to return to paint
his upstairs rooms. Rainbow Painting Co. is providing a taxable service and
should charge the Homeowner tax on both the paint and the labor. Rainbow

Painting Co. may purchase the paint exempt from tax as a purchase for resale.
The repainting of the upstairs rooms is a taxable service because it is not a
capital improvement nor is it performed on or with new constructien, alteration,
expansion or remodeling which itself resulted fn & capital improvement.

Example 3. Homeowner hires ABC Construction to build an additien
to his house. ' During the construction, ABC Construction's truck breaks down.
ARBC Constructicn will pay tax to the repairman on the service work to the truck.
The purchase of the service work from the repairman is not exempt Trom sales and
use tax, because it is not a purchase of services from a subcontractor in
fulfiliment of a prime contract resulting in a capital improvement to a
building, structure or real property.

107.2.8 Qut-of-State Purchases.

‘ 107.2.8.1 The _use in West Virginia of any materials or other
tangible personal properiy or services purchased outside of West Virginia is
taxable, subject %o the credit allowed Dy W. Va. Code & 11-15A-10a for sales or
taxes lawfully paid to another state. . :

107.2.8.2 Nonresident Contractors should See regulation Section
§ 110 of these regulations.

107.2.9  Purchase of Materials for Use in Performance of Contracts
Qut-of-State. ' '

93




State Tax Department
Title 110
Series 15

107.2.9.1 The purchase of materials in this State for use in
erecting a building or other structurs or improving real property of others
Tocated 1in another state are subject to West Virginia consumers sales _and
service taxes when such materials are picked up by the contractor in West
Virginia.

107.2.9.2 Such purchases of materials are not subject to this
State's consumers sales  and service tax when they are delivered to an
out-of-state job site by:

107.2.9.2.a The supplier;

i07.2.8.2.b A common carrier; or

107.2.8.2.¢ An unregulated carrier hired by the supplier.
107.2.10 Siubcontractaor's purchases and services. - Where a contractor

(subcentractor) enters fnto a coniract to perform specified operations for a
second contractor (prime contractor):

1067.2.10.1 The ©purchases of +the subcontractor shall be
treated in the same manner as purchases of a prime contractor.

107.2.10.1.a Taxable services purchased by a subcontractor
are subjsct to the consumers sales and use taxes.

107.2.10.1.b Purchases of materiails by subcontractors for
use in fulfilling contracts with prime contracters are taxable unless the
purchases are exclusively used in fulfilling contracts with a prime contractor
fulfilling a contract with a governmental entity, who has authority to issue a
government contractor's Materfals Purchase exemption certificate or with a prime
contractor fulfiliing a contract grandfathered under pre March 1, 1989 rules
containad in Section 108. Tangible personal property or services thai were
purchased exempt for use in fulfilling a contract that is grandfathered under
pre-March 1, 18989 rules, that are Jlater used in a contract other than a
grandfathered contract may be partially taxable. See Section 108.5.2.

107.2.10.1.b.1 Example. - Owner and Contractor enterad
intc a written contract on February 10, 198% to censtruct a building. On
June 1, 1889, Contractor enters fnto a written contract with Subcontractor to
complete a portion of the building. Purchases of tangible personal property and
taxable services directly used by Subcontracter to complete his work on the
building would be exempt from payment of consumers sales and service tax and use
tax because such purchases are in fulfillment of the contract for contracting
exacuted on February 10, 1983, — ' '

107.2.10.3 Services performed by a subcontractor for a prime
contractor in fulfillment of the prime contractor's contract resulting in a
capital improvement to a building or other structure or to real property are not
subject to consumers sale and use taxes. The subcontracter should maintain
adequate records or may obtain a certificate of capital fimprovement from the
prime contractor to document that %ax was not collected because the services
were performed as part of a prime contract resuiting in a capital improvement.
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(See Section 107.2.11 for information on certificates of capital improvement. )
In situations where the subcontractor is providing services to a prime
contractor in fulfillment of the prime contractor's contract resulting in a
capital improvement to a building, structure cr real property, the subcontractor |
will be tfreated as a contractor in relation te his purchases. The subcontractor
must then pay tax on his purchases for use in providing the service to the prime
contractor in a manner similar to other contracters.

107.2.11 Prime Contractor's Certificate of Capita! Improvement. -
Services performed by a subcontractor for a prime contractor in fulfillment of
the prime contractor's contract resulting in a capital improvement to a buiiding
or other struciure or to real property are not subject to consumers sales and
use taxes. . - . :

107.,2.11.1 However, scmetimes a subcontractor doing work for
2 prime contractor may not know whether the prime contractor's obligation under
the contract with his customer is for the providing of a tax exempt contracting
service or a service which is taxable. To provide greater certainty for a
subcontractors, a subcontractor may obtain a certificate of capital improvement
from the contractor. i ' T

107.2.11.2 - In general, & subcontractor who accepis a
certificate of capital improvement in "good faith" is relieved of 1iability for
collection or payment of tax upon transactions covered by the certificate. The
question of “good faith" is one of fact and depends upon a consideration of all
the conditions surrounding the transaction. Both the prime contractor and the
subcontractor are presumed to be familiar with the law and regulations pertinent
to the business in which he deals. In order for "gocd faith' te be established,
the following conditions must be met:

107.2.11.2.a The certificate must contzin no statement or
entry which the subcontractor knows, or has reason to know, if false or
misleading.

107.2.11.2.b  The certificate must Dbe an officially
nromulgated certificate form or a substantial and proper reproduction thereof.

107.2.11.2.c  The certificate must be dated and executed in
accordance with the published instructions, and must be complete and regular in
every respect, .

107.2.11.3 . A subcontracior may under these circumstances,
accept this "good faith" certificate of capital improvement as a basis for not
collecting consumers sales and service tax with respect to the transaction from
the prime contractor.

107.2.12 Customer-Provided Materials. - If the contract calls for the
customer to provide the materials, the contracter is not liable for tax on the
materials. The customer should pay the consumers sales and use taxes.to the
supplier at the time the materials are purchased.
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107.3 - Definitions. - The following words and terms, when used in these
regulations, have the following meaning unless the content in which the term is
used clearly indicates that a different meaning is intended:

107.3.1  Alteration. - The term "alteration" means and is limited to
an alteration which is a capital improvement to a building or structure or to
real proparty.

107.3.2 Building Materials.

107.3.2.1 The term "building materials” means all tangible
personal property, including any devica or appliance used by builders,
contractors, or landowners in making improvements, additions, alterations or
repairs to a building or other structure or to real property in such a way that
such tangible perscnal property becomes a part of the building or other
structure or the realty.

i07.3.2.2 A device or appliance becomes a fixture and a part of
the building or other structure or the real property to which it is connected
when it s built into or is attached tc the property in such a way that its
removal would substantially damage or deface such property.

107.2.2.3 Whare the removal of the device or appliance would not
substantially damage or deface the structure to which it 1is connected the
fellowing factors shall be considered:

107.3.2:3.2 Actual Connection with or Attachment. - 7o

become a part of a building or structure or real property, the device the
tangibie personal property must have some physfcal connections such as: by
bolts, screws, nails, cement, piping, or cable; by contact, where the tangible
personal property is necessary to make complete or useable something which is a
buiiding or structure or real property; or by attachment to other tangible
personal property which has become a part of a building or structure or real
properiy. '

107.3.2.3.D Appropriateness to the Use or Purpose ¢f the
Building cr Structure or Real Property tc Which Connected. - The use or purpose
of the tangible personal property must become an element of the use or purpose
of the building or structure or real property to which it is connected.

107.3.2.4 This rule is not fintended to apply to cook stoves,
rafrigerators, washing machines, and portable heaters, acquired for the personal
use of householders or tenants which may be removed without material damage to

the buildings in which they are used.

107.3.3 Capital Improvement.

107.3.3.1 The term "capital fimprovement" means an improvement
that is affixed to or attached to and becomes a part of a building or structure
or the real property or which adds utility to real property or any part therecf
and that Tasts, or is intended to be relatively permanent. As used herein, the
term "ralatively permanent" means Tasting at Teast twelve (I12) menths or Tonger
in duration without the necessity for regularly scheduled recurring service to
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maintain such capital improvement. '"Regular recurring service" means regularly
scheduled intervais of Tess than one {1) year. As used herein, the term "adds
utility'" means substantially adding to the value of the building or structure_or
real property or appreciably prolonging or extending the useful Tife of the
building, or structure or real property.

107.3.3.2 The term "capital improvement” includes the
construction, alteration, repair, decoration or improvement of a new or existing
building cor structure, or any part thereof, and the alteration, improvement cor
develcpment of real property, which: "

107.3.3.2.a adds utility to the building or structure or
real property or any part therecf by substantially adding to the value of the
building or structure or real property or appreciably prolonging or extending
the useful 1ife of the bu1?d1ng or structure or real properiy, and

107.3.3.2.b becomes part of the building or structure or
real property or is permanently affixed to or attached to the building or
structure or real property sc that its remcval would cause material damage to
the article being removed or to the building or structure or real property
itself, and

107.3.3.2.¢ is intended te become a permanent
installation or to remain for an indefinite peried of time.

167.3.3.3 The foi1ow1ng exampTes i1lustrate the rule ocutlined in
Section 107.3.3.2: . S L

Exampie 1. A homeowner enters into a contract with Roofing
Company to replace the rocf on his hcuse with a new roof guaranteed to Tast
twenty years. This is a capital improvement because the new roof appreciably
extends the useful life of the house and once attached, the new roof becomes
part of the house. - L - -

Example 2. A homeownear entered intoc a contract with Construction
Company to build a new garage on the hemeawnar's property. This is a capital
1mprovement because the new garage substantizlly adds to the value of the real
nroperty, is permanentiy attached to the real property, adds utility to the real
property and is intended to be a permanent instailation.

Example 3. A homeowner enters into a contract with Pools R Fun
Construction Company to construct an in-ground pool complete with a deck arcund
the pool and appropriate fencing. This is a capital improvement because it adds
utility to the real property and is intended to be a permanent instaliation.

107.3.3.4 The term "capital improvement" does not include:

107.3.3.4.18 A contract for the sale and instailation of
tangible personal preoperty which, when instalied, remains tangibie personal
property, or which, when installed, does not add utility to the building or
structure or the real property; or which, when instalied, adds ut11ity to the
building or stiructure or to real property but is not mntended to remain there
for an indefinite period of time; or '
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107.3.3.4.b .. The sala of tangible personal property to =z
customer if under the contract the contractor who sells the tangible personal
property 1is not responsible for the installation of the tangible persona’
property furnished and does not arrange for its {nstallation.

107.3.3.5 Example: ~~ Jechn Doe enters into an agreement with &
supplier to supply all materials necessary for the framing of & home. He enters
into a separate and distinct agreement with a contractor for installation of ali
the materials purchased from the supplier. John Doe must pay consumers sales
and service tax on all materials purchased from the supplier because the
purchase is of tangible personal property and not of a capital improvement. The
installation of the materials results in a capital improvement to real propertiy.
However, the installation service is contracting which is exempt from consumers
sales and service tax.

107.3.3.6 Exarmple: John Doe hires ACE Rcofing Company to replace
10 asphalt shingles on the roof of his home. This is not a capital improvement
to a building or structure or to real properiy.

107.3.4 Contract.

107.3.4.1 The term "contract" means and includes any agreement
(written or oral), whether on a Jump sum, time and material, cost plus, or other
basis, to: o

107.3.4.1.a Erect, construct, alter, repair, decorate or
improve any building or other structure that resulis in a capital improvement
thereto, or project, davelopment, or

107.3.4.1.b Alter, “mprove or develop real property that
results in a capital improvement thereto, or

107.3.4.1.c Erect, construct, alter, repair, decorate or
improve any fixed works such as waterways, electric generating plants,
electrical transmission or distribution lines, telephone or telegrapn lines,
railroads, highways, airports, sewers, sewage disposal plants or systems,
waterworks or water distribution systems, ¢as transmission or distribution
systems, pipelines and other systems for the transmission of any other liguid or
gas.

107.3.4.1.d Pave surfaces separately or 1in connection
with any other capital improvement to building or structure or other improvemant
to real property.

107.3.4.1.¢ Furnish and install the property becoming a
part of a central heating, air conditioning, or electrical system of a building
or other structure, and furnish and instail wires, ducts, pipes, vents, and
oﬁher conduit imbedded in or securely affixed to the land or a structure
thereof. ' : '

107.3.4.1.7 Demolish an existing building or structure or
improvement to real property.
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107.3.4.2 The term "contract" does not include:

107.3.4.2.a A contract solely for the sale or for the
sale and installation of tangible personal property such as free standing
industrial or commercial machinery and eguipment which remains tangible perscnal
property after its instailation; or

107.3.4.2.b The furnishing of tangibie personal property
under what is otherwise a construction contract if the person furnishing the
property is not responsible under the contract for the f?na1 affixation or
installation of the properiy Turnished.

107.3.% Contracting.

107.3.5.1 Beginning July 1, 1988, "contracting" is defined to
mean the furnishing of work, or both materfals and work, for another by a
contractor in fulfiilment of & contract for the construction, alteration,
vepair, decoration cr improvement of a new or existing building or structure (or
any part of a buiiding or structure), or for the remcval or demoiition of a
building or structure (or any part of a building or structure), or for the
altération, improvement, or development ¢f real property, but conly to the extent
such activity results in a capital improvement to the building, structure or
real property, as defined in Section 107.3.3 of these regulations.

107.3.5.2 Beginning July 1, 1989, "contracting” does not include
the furnishing of work, or both materials and work in the nature of hookup,
connecticon, installation or other services if such service is incidental to the
retail sale of tangible personal property from the service provider's inventory.
In zddition, +he hookup, connection or installaticn must be performed by the
seller or performed in accordance with arrangements made by the seller.
Examples of trafdsactions that are excluded from the definition of contract1ng
pursuant herato Tnciude, but are not Timited to:

107.3.5.2.3 The sale and installatfon of wall-to-wall

carpeting.

107.3.5.2.b The sale, hcokup, and the connection of:

mobile homes

window air conditioning units

dishwashers (residential)

clothing washing machines or dryers (residential)

other hcusehold appliiances

drapery rods

window shades

vernetian blinds

canvas awnings

free standing industrial eguipment

free standing commercial equipment

107.3.6 Contractor. - The term contractor means any individual

partnership, corporation or other person engaged in the business of contracting
for others. The phrase "person engaged in business" as used herein means
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persons who offer a contracting service to the. public or to others for a
consideration, whether such person offers the contracting service continuously,
part-time, seasonally or for short periods. A contractor may be a. prime
contractor, subcontractor, general contractor or specialty contractor.

107.3.7 Construction Eduipment. - The term "construction equipment”
means any vehicle, machine, tocl, implement or other device used by a contractor
in erecting buildings or structures for others, or building cn, or otherwise
improving, altering, or repairing preperty for others, which does noct become a
physical component part of the property upen which such work is performed, ahd
which is not necessarily consumed in the performance of such work. Construction.
equipment includes, but is not Timited to, g¢rading, 1ifting and excavating
vehicles, compressors, scaffolds, forms, hand tools and Tadders.

107.3.8 Construction Manager. - The term "construction manager”
means a person who enters into an agreement on a fee basis teo act beiween the
owner of the project and the variocus contractors who are hired and paid directiy
by the owner. As to such project, a construction manager is nafther a prime
contractor, a general coniractor, =z specialty contractor, & subcontractor nor
any other kind of contracter.

107.3.9  Construction Materials. - The term "construction materials"

means jtems of tangible perscnal property purchased by a contractor for o

incorporation into property as:a physical component part of such property. A
non-exclusive 1ist of construction materials includes:

Asphalt ‘ Paper

Bricks. . Piping, valves, and pipe
Builder's hardware. _ fittings -

Caulking Material Plaster Power poles, towers,
Cement ' - and Tines

Conduit SR - - Putty | _

Doors . : : Reinforcing mesh

Ducts _ - . _Roefing

Eiectric wiring and connections Sand _

Flooring o " Sheetmeta’

Glass - — - . Stee]

Gravel ) o ' Stone

InsuTtation : o Stucco

Lath _ Tile

Lead Wall coping

Lime Wallboard

Linoleum _ . Wallpaper i
Lumber Wall-to-wall carpating {when
Macadam affixed to the floor)
Mi1Twork Weather stripping

Mortar Windows

011 Paint Window Scraens

Wire netting and screen
Wood preserver

107.3.10 Construction Supplies. = The term '"construction supplies”
means items of tangible personal property consumed in the fulfillment of a

100




State Tax Department

Title 110 )
Serfes 15 _

centract, which items do not becoma a physical componant part of the buflding or
structure or real property upon which work is performed. Supplies include, but
are not limited to, lubricants, cleaning compounds, polyethylene covers, rock
salt and rope. : . :

107.3.11 Decoration. = The term "decoration" means and is 1imited to
a decoraticn which i1s a capital improvement to a building or structure or to
real property. ' '

107.3.12 Equipment. - The term "egquipment” as used in this rule meaRs
any vehicle, machine, tooi, impiesment or other device used by a contractor in
erecting structures for others_ or reconstructing, altering, expanding or
remodeling property of others which does not become a physical cempenent part of
the property upon which work is performed, and which is not necessarily consumed
in the performance of such work. "Equipment" includes, but is not limited to
items such as: '

Compressers ' Replacement parts for
Drill presses - - gquipment
Electric generators Scatfolds
Forms , Tools
Hand tecols Grading, Tifting and
Lathes axcavating vehicles
107.3.13 Fabricator. - The term "fabricator" means any person engaged

in any business or activity invelving manufacturing, processing or assembling
property for sale or commercial use which whan installed ordinarily becomes a
physical component of a building or cther structure or real property.

107.3.14 Fixturas. - The term "fixtures" means and includes items
which are accessories to a building or other structure which do not lose their
identity as accessories when installed.

187.3.14.1 For an item %o be a fixture, the items must De
attached in some way to the real property; it must be adapted to the use to
which the real praperty is being put at the tims the Tfem is attached theretg;
and 1t must be the intention of the party placing it there to make it a
permanent part of the real property or to Teave it there for an indefinite
period of time. :

107.3.14.2 A nonexclusive 1ist of typical items regarded as
fixtures includes: '
Air conditiening units . . . Plumbing fixtures
Awnings Co o ' - Refrigeration units
Burglar alarm and fire alarm Signs
fixtures . Telephone switchboards and
Cabinets, counters, and Tockers instruments
(prefabricated) . Television aniennas
Electric genarators (affixed to o Transformers and switchgear
and accessory to a building, , VYault doors and equipment
structure or Tixed werks Venetian blinds
Elevators, hoists, and conveying Furnaces, boilers, and heating
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107.3.15 Freestanding Industrial or Commercial Equipment. - The term

"freestanding industrial or commercial equipment" means equipment which is
suitable for and is in fact used for commercial or industrial purposes and which
is not-connacted or attached to a building or structure or real property;, can
easily be removed without deoing substantfal damage to the building or structure
or real property; and is not essential to the basic use or purpose of the
building or structure or real property. i

107.3.15.1 Actual Connection with or Attachment to. - To
become a part of a building or structure or real property, the equipment must
have some physical connection such as by bolts, screws, nails, cement, piping,
or cable; by contact, where the equipment is necessary to make complete or
usable & building or structure or real property; or by attachment to another
item of machinery or eguipment which has become a part of a building or
structure or real property.

107.3.15.2 A refrigerator sold to a restaurant for use in its
kitchen is delivered by the seller and installed by pliugging it into an existing
electrical cutiet or by wiring it directly into the existing electrical system.
Under these facts, the refrigerater is freestanding commercial equipment.

107.3.18 General Contracter. - The term "general contractor’ means a
person who enters intc an agreement, either written or oral, with the owner of a
project to perform contracting services. A natural perscn may not contract with
himself or a partnership in which he is a pariner.

107.3.17 Improvement.- The term "improvement" means and is Timited to
improvements which are capital improvements to a building or structure or to
real property. This term includes, but is not limited to, the following: '

107.3.17.1° The erection, construction, alteration, repair,
decoratien or improvement of a building or other structure, preoject, ov
development or cther permanent improvement on, under or to real property that
results in a capital improvement.

107.3.17.2 Furnishing and installing property becoming a part
of any building or other structure, project, or development or other capital
improvement on or o the realty, including tangible perscnal property that after
installation becomes a2 structure or becomes real property bacause it is embedded
in a permanently affixed to the land or to a structure censtituting reaity; or

107.3.17.3 Altering the Tland surface of real property by
creating roads, earthen dams or stock lands. (Mining and timbering operations
or reclamation, waste disposal and environmental activities associated with the
production of  natural resources are treated as the production of natural
resourges rather than as contracting for purposes of the consumers saies and use
taxes.

107.3.17.4 The intention of the purchaser determines whether

a "portable" building other than a mobiie home constitutes improvement to realiy
as a fixture or is tangible perscnal property. The primary criterion is the
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mode of annexation. If the building is plumbed, electrified, anchored, or
atiached o an existing structure in connection with the sale, it s an
improvement to realty. 17 none of these conditions exist, the building 1is

personal property, even though 1t might be placed on a particular foundation.

107.3.17.5 A contract for the improvement to realty does not
include:

107.3.17.5.a A contract solely for the sale and
installation of freestanding tangible perscnal property, including a centract %o
furnish and install freestanding machinery and equipment or cther tangible
personal property not essential to the building or structure nor intended to
become a part of the realty, and if temporariiy or incidentally attached, fis
readily removable without substantial damage to the tangible personal property
or to the building or structure or real property.

107.3.17.5.b The furnishing of tangible personal properity
if the perscn furnishing the property 1is not responsible for the final
affixation or installation of the properiy; or

107.3.17.5.c  The furnishing cof tangible personal property
if the person furnishing the property is responsibie only for supervision or
warranty of installation and does nct have the coniractual responsibilities of

installation. - s

107.3.18 Lump Sum Contract. = The term "lump sum contract” means a
contract under which the contractor for a stated Tump sum agrees to furnish and
install materials or fixtures, or both. A lump sum contract does not become a
time and materials contract when the amcunts attributable to materials,
fixtures, labor, or tax are separately stated in the invoice.

107.3.19 Machinery and Egquipment. - The term "machinery and
equipment" means and includes property intended to be used in the production,
manufacturing or processing of tangible personal property, the performance of
services or for other purposes {e.g., research, testing, experimentation) not
essential to the fixed works, building, or structure ftself, but which property
incidentally_may, on account of its nature, be attached. to the realty without
losing its identity as a particular piece of machinery or equipment and, if
attached, is readily removable without damage to the unit or to the realty.
"Machinery and eguipment” does not include Jjunction boxes, switches, conduit,
wiring, or valves, pipes, and tubing incorporated into fixed works, buildings,
or other structures, whether or not such items are used solely or partially in
connection with the operation of machinery and egquipment, nor does it includs
items of tangible personal property such as power shovels, cranes, trucks, and
hand or power tools used to perform the construction contract.

167.3.20 Materials. =~ The term '"materials" means and includes
building and construction materials and components, machinery and equipment,
supplies and other tangible personal property which are directly used or
consumed by a2 contractor in fulfilling a contract for ‘the provision of a
contracting service, regardless of whether such property is incorporated into,
attached to, affixed to or set upon a buflding or structure or real property by
a contractor in the performance of a contract.
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107.3.21 Nonresident Contractor. - The term "nonresident contractor”
means any contractor who is not a resident contractor as defined in Section
107.3.24, ' ' : '

107.3.22 Prime Contractor. - The term "prime contractor” means a
person who enters into an agreement, either written or oral, with the owner of a
project to perform contracting services. A natural person may not contraci with
kimself or a partnership in which he is a partner.

107.3.23 . Repair. = The term "repair" means and is limited to repairs
which are capital improvements to a building or structure or to real property.
See Sections 115 and 116 for a detafled explanation of rules relating to repairs
on tangible perscnal property, buildings, structures, cr real property.

107.3.23.1 A repair which adds wutility by substantially
adding to the vaiue of a building or structure or real property or by
appreciably prolonging the original useful life of a building, structure or real
property is a capital improvement if:

107.3.23.1.a it becomes a part of the ¢building or
structure or real property, gor

107.3.23.1.b it is paermanently affixed to or attached to z
building or structure or real property so that removal of the repair would cause
material damage to the materials being removed or to the building or structure
or real property itself, cor

107.3.23.1.¢ it s intended to Dbecome a permanent
installation or to remgin for an indefinite period of time.

107.3.23.2 . A vrepair which nefther adds %o the value of a
buiiding or structure or real preperty nor appreciably prolongs its original
1ife is not a capital improvement. A repair which is not a capital improvement
is subject to consumers sales and service tax and tax must be collected from the
customer. Tt

107.3.24 Resident Contractor. - A '"resident contractor" means any
contractor who has a bona fide place of business within the State of West
Virginia or 1is-engaged in any manner 1in carrying on any employment, trade,
business, or profession in this State regardliess of whether incorporated in this
State or in another state or whether the resident contractor may have a place cof
business or conduct any employment, trade, business or profession outside this
State. - -

107.3.25 Specialty Contractor. =~ The +term "specialty contractor”
means a person whose business of contracting is limited to specialty areas such
as heating, air conditioning, plumbing and electric wiring, etc.

107.3.26 Siructure.- The_ term "structure" includes, but is not
limited to everything built up or composed of parts Jjoined together 1n some
definite manner and attached or affixed to real property, or which adds utility
to real propsrty or to any part thereof, or which adds utility to a particular
parcel of property and is intended to remain there feor an indefinite period of
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time. Nonexclusive examples of .structures include: buildings; roads, whether
naved or otherwise; dikes; drainage ditches; ponds; fences; and sidewalks, etc.

107.3.27 Subcontractor. - The term "subcontractor” means a person who
enters into an agreement with a prime contractor, a general contracter, or with
another subcontractor to perform work, or provide both materials and work fin
fuifillment of a contract for contracting services.

107.3.28 Supplies. =  The term "supplies" means items of tangible
personal broperty censumed in the fulfillment of a contract, which items do not
become a physical component part of the property upon which the work fis
performed. Supplies include, but are not limited to, Tlubricants, cleaning
compounds, poiyethylene covers and ropes.

107.3.29 Tangible Persenal Property. - The term "tangible personal
property’ means personal property which may be seen, weighed, measured, felt or
touched, or is in any other marner perceptible to the senses, and includes
tangible goods, wares and merchandise.

107.3.30 Time and Materials Contract. - The term "time and materials
contract” means a contract under which the contractor agrees to furnish and
install materials or fixtures, or both, and which sets ferth separately a charge
for the materials or fixtures and a charge for their installation or
fabrication.

107.4 Tax on Contractor Not to be Passed on as Tax.

107.4.1 A contractor is not allowed to pass the consumers sates or
use tax on to his customer as a tax. A contractor may take the amount of these
taxes inte consideration when preparing his bid.

107.4.2 A contractor, when bidding on a contract, should anticipate
that consumers sales or usa taxes will “increase the cost of materfals and
taxable services by the amount of the tax. Necessary allowance should be made
in figuring the bid, because the contractor will be held responsible for paying
the tax on tangible perscnal property and the results of taxable services used
or consumed in the business of contracting regardless. - The tax may not be
identified as a separate item in the formal bid because the contractor cannot
charge consumers sales and service tax.

107.5 Contractor's Records.

107.5.1 Each contractor shall maintain adequate records to support
the use of materials purchased with a Material Purchase certificate and to show
the disposition of all materials purchased with such a certificate.

107.5.2 In the case of an audit, the auditor will examine a copy of
the agreement between the contractor and his custeomer for a description of the
work performed. Because the law presumes that all transactions are taxable, the
contractor must maintain adequate records to Jjustify why consumers sales and
servica tax was not coilected from his custamer.

107.6 Contractor's Liability.
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107.6.1 Generally .a contractor must pay consumers sales or use tax
en the foliowing: ’

107.6.1.1 A11 of the materials, equipment, tcols, and suppifes
which he uses or consumes_in the operaticn of his business; and

107.6.1.2 A1l materials consumed by him in the fulfiilment of a
contract for a capital improvement to a building or other structure or to real
property except such property as falls within cne of the specific exemptions
explained in Section 107.6.2. -

107.6.2 Prior to October 1, 1890, contractors may could claim
immunity or exemption from the consumers sales and service tax or use taxes on
account-of materials purchased and used or consumed in connection with contracts -
with the federal government, or with the State of West Virginia, its political
subdivisions and corporate entities created by the West Virginia Legislature,
provided they have applied for and been granted authority to use z Material
Purchase Certificate. As of October 1, 1990, the exemption for materials
purchased by contractors for use in_governmental contracts was generally
repealed and the use of material purchase certificates became very limited. Sece
Section 108 of these regulations for detailed explanation of the fransition
rules pertaining to governmental contracting. Contractors may claim immunity or
exemption from the sales or use taxes on account of purchases directly used in
pre-March 1, 1989 contracts. Transition rules for contracts grandfathered under
pre-March 1, 1983 rules are contained in Sectifon 108 of these regulations.
Tangible personal property or services that were purchased exempt for use in
fulfilling a contract which is grandfathered under pre-March 1, 1989 rules that
are later used in a contract other than a grandfathered contract may be
partially taxable. See Section 108.5.2.

107.6.3  If a vendor of a contractor doing work in West Virginia does
not collect the West Virginia tax from the contractor, the contractor shall be
Tiable for payment of the use tax on his purchases of tangible personal property
and taxable services from the vendor.

107.7 " Sales tc Contractors.

107.7.1 Vendors who sell tangible personal propertiy to contractors
are required te collect consumers sales and service tax from such contractors
based upon the gross proceeds from such sales unless they, in good faith,
receive frem the contractor a direct pay permit number or a material purchase
certificate. Purchase discounts are not part of the sales price and are not
part of the base for computing consumer sales and use taxes. (Note, there is a
distinction between a purchase discount and a discount for prompt payment. The
first- is an allowable deduction where as the Jater 1is not an allowable
deduction.) Matarials purchased out-of-state for wuse in West Virginia are
subject _to the West Virginia wuse tax which is payable in the quarter the
materials are delivered intc this State.

§ 110-15~108. Contracting: Transition Rules.

108.1 Trapsition Rules for the Period on or After March 1, 1885 to
June 38, 198§. = : : - .
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108.1.1  Jype of Activity. - "Contracting” is defined fer the period
March 1, 1989 tc June 30, 1989 as the furnishing of work, or both materials and
work, in fulfillment of a contract for the construction, alteratien, repair,
decoration or improvement of a new or existing buiiding or structure, or any
part thereof, or for the alteration, improvement or development of real
property. For purpcses of this definition, the term structure shall include,
but not be 1imited to, everything built up or composed of parts joined together
in some definite manner and attached to real property, or which adds utility to
a particular parcel of property and is fintended to vremain there for an
indefinite period of time. o "

108.1.1.1 Special Rule for Hourly, Cpen-Ended Contract Invoiving

Minimal Materials. - Prior o July 1, 1889, not all_activities refating to the
alteraticn, repair, decoration, or improvement of a building or structure are
contracting. Generally, if a person supplies labor on an hourly basis in

fulfitiment of a truly open-ended contract, they are not contracting, but
instead are providing & taxable service. This is true even if the person also
provides a minimal amount of materials, as long as the materials are incidental
to the service being performed. The following three conditions must be met
hefore such activity is considered to be a taxable seryice rather than
contracting. -

i08.1.1.1.a Minimal Materials Provided. - The activity
must be for labor only, or the value of the materials supplied must be so
minimal that they are incidental te the overall activity. Activities where the
cost of materials are five percent {5%) or Tless of the total price will be
deemed to involve "minimal" materiais. For activities where the cost of
materials are more than five percent (5%) of the tctal price, the issue of
whether the materials will be classified as "minimal materials" will be
determined on an individual basis, depending cn the facts of each situation.

g, 1.1.1.b Hourly Basis. - The cost of the activity must
be determined on an hourly basis. : -

i08.1.1.1.¢ Opan-Ended Contract. - The contract must be.
open-ended, so that neither part can determine or agree to the final cost before
performance of the ccntract is commenced.

108.2 . Examples: _ R

108.2.1 _ Lump~-Sum Contract. - Prior %o July 1, 1988, persons engaged
in the providing of labor, or of lzbor and materials, to a customer for the
alteration, repair, decoration or improvement of real estate, or of a building
or structure, under a lump-sum contract are engaged in contracting, because they
do not meet the thrae conditions, enumerated in Section 108.1.1.1 of these
regulations, necessary to be considered a service activity.

108.2.2  Cost-Plus_Percentage Contract. - Prior to July 1, 1983,
persons engaged in the providing of Tlabor, or of Tabor and materials, to a
customer for the alteration, repair, decoration or improvement of real estate,
or of 2 building or structure, under a cost-plus percentage contract are engaged
in contracting because they do net meet the three conditions enumerated in
Section 108.1.1.1 necessary to be considered a service activity.
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108.2.3 Contract With "Not to Exgeed X Dollars" Clause. - Prior to
July 1, 1889, persons engaged in the providing of labor, or of Tabor and
materials, to a customer for the alteration, repair, decoration or improvement
of real estate, or of a building or structure, under a tims and material type
contract that contains a "not to exceed X dollars” clause are engaged in
contracting, because they do not meet the three conditions enumerated in Section
108.1.1.1 necessary Tor the work to be considered a taxable service activity.

108.2.4 Maintenance Contracts. = Prior to July 1, 18989, persons
engaged in the providing of labor, or of labor and materials, to a customer for
the alteration, repair, decorat1on or improvement of real estate or of a .
building or structure, under a maintenance contract which meets all of the
following criteria will be_ considered to be engaged in a taxable service
activity so long as the contract also meets the criterfa outlined in Section
108.1.1.1 of these regulatigons (minimal materials, hourly charges, and being
open-ended s¢ that nefther party can determine the final cost):

108.2.4.1 The work is performed under a retainer contract with a
broad rather than specific scope of work, which does not contain a 'not to
exceed X doilars" clause. ' ' '

108.2.4.2 The contractor provides a 1ist of types of craftsmen
and eguipment with a per hour cost.

108.2.4.2 The work is performed as requested by the customer on
an open-ended Job order basis.

108.3 Taxability of Sales. - To determine whether consumers sales and
seryice tax should be collected from the customer and remitted, it is necessary
to first determine whether the type of activity invelved is contracting or a
taxable service by examining the criteria seti forth in Section 108.1 of these
ragulations,

108.3.1 Sales of Contracting. - A perscn who engages in the
providing of labor, or labor and materials, to a customer for the alteration,
repair, decoration or improvement of real estate, or of a building or structure,
under a contract which would be classified as contracting according to the
criteria outlined in Section 108.1.1 does not charge consumers sales and service
tax to the customer. The sale of contracting is exempt from szles and use tax
set forth in Section 9.2.17 of these requlations.

108.3.2 Sales of Seryice. - A person who engages in the providing of
labor, or Tlabor and materials, to a customer for the alteration, repair,
decoration or improvement of real estate, or of & building or structure under a
contract which meets the criteria set forth under the specia? rule for hourly,
open-ended contracts invelving minimal materials outlined in Sectien 108.1.1.1
of these regulations must collect and remit consumers sales and service tax from
the customar or obtain an exempticen certificate or direct pay permit.

108.4 Taxability of Purchases. = In order to determine whether
consumers sales and service tax and use tax should be paid on purchases for use
in these types of activities, it is necessary to first determine whether the
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type of activity involved is comiracting or a taxable service by examining the
criteria set forth in the _previous Section 108.1.

108.4.1 Taxability of Purchases for Use in Contracting Activity., -
Beginning March 1, 1983, except as outlined in Sections 108.5 and 108.6 of these
regulations relating to transition rules and Section 109 of these reguiations
relating to the transition rules for the exemption for material used 1in
government contracts, a person who angages in the providing of labor, or Tabor
and materials, to a customer for the alteration, vrepair, decoration or
improvement of real estate, or of a buflding or structure, under a contract,
which would be classified as contracting according to the criteria outlined in
Saction 108.1 must pay consumers sales or use tax on his purchases for use in
the contracting activity. This includes machinary, egquipment, materials, and
services used in the contracting activity. It does not include labor provided
by employess of the contractor. Transition rules are provided in Sections
108.5, and 108.6 and 109 of these reguiations. Specisi-rutes-are-provided-1n
Section~189-af-these-reguiations-for-gontracts-with-the-United-Statesy-the-State
oF—Hest~V+rg+ﬂ+a7~+ts~po%+t+ca%-subd+v+s+cn;-or—corpd?ate-ent+t+es—created-by
the-West-Yirginta-tegistatures i -

108.4.2 Taxability of Purchases for use in Service Activity. - Prior
to July 1, 1989, a person who engages in the providing of labor, or laber and
materials, to a customer for the alteration, repair, decoration, or improvement
of real estate, or of a building or structure, whose activity would be
classified as service according to the criteria cutlined in Section 108.1.1 of
these regulations is exempt on purchases for use in his taxable service
activity. ’

108.4.3  Taxability of Purchases for use in Muitiple Activities. - If
a person is engaged in both contracting and taxable service activities or in
multiple business activitfes of any type, it is nossible that he may have to
apportion the tax on purchases used in more ‘than one activity. = The
apportionment must be performed using a reasonable method acceptable to the Tax
Commissioner. Additional information on apportionment is provided in Section Gd
of these ragulations. '

108.4.3.1 Example: Company X engages in both contracting and
service activities. OFf the total $1,000,000 in gross income earned by Company
X, $600,000 was from contracting and 3$400,000 was from service activities.
Company X purchases a drill, a ladder, and a backhoe on April 22, 198%8.. The
drill will be used exclusively in service activities, the Tadder will be used
exclusively in contracting activities, but the backhoe will be used in both
contracting and service activities. Since the drill will be used exclusively in
service. activities and purchases for use in service activities are exampt prior
to July 1, 1983, no tax is paid on the purchase of the drill. Howaver, tax is
paid on the full price of the ladder, since it will be usad exclusively in
contracting activity and beginning March 1, 1989, purchases for. use in
contracting activity are taxabTe. The purchase price of the backhoe will have
to be apportioned between exempt and nonexempt uses. This fs necessary because
the backhoe is used in both service activities, for which purchases for use are
exefpt, prior to July 1, 1989, and contracting activities, for which purchases
for use are taxable beginning March 1, 1983. The purchase price of the backhoe

was $50,000. One method of apportionment would be to use the percentage of
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gross income derived from each activity to determine the amount of tax due.
Since 60% ($600,000 - $1,000,000) of Company X's income. was derived from
contracting activities, and purchases for use in contracting are taxable, 60% of
the purchase price of the backhoe will be taxable for $30,000. At a rate of 6%,
Company X would owe 31,800 in sales and use tax on the backhoe. Tha method of
apportionment used in this example fs for illustration purposes only and may or
may not be considered reasonable by the Tax Commissioner in certain situations.

108.5 Transition Rules _for Purchases for Use in Contracting. -
Effective March 1, 1989, purchases made in-state and out-of-state for both
indirect and direct use in contracting activity are taxable for consumers sales
and use tax purposes. However, in some situations, purchases will continue to
be exempt if they are directly used in contracting activity and fit within ths
situations outlined in Sections 108.5.1 through 108.5.5 of these regulations.

108.5.1 Pre-July 1. 1987 Contracts. - Where the contracting activity
is performed pursuant to a binding contract executed prior to July 1, 1987, any
purchases of .tangible perscnal property or taxable services for use or
consumption in connection with such contract or contracts continues to be exempt
from payment of consumers sales or use taxes with respect to the purchase price
of such tangible personal property or taxable services. This exemption is a
refundable exemption unless the contractor has a valid direct pay permit number
which is given to the vendor of the property or service

108.5.2  Pre-February 16, 1989 Contracts or Firm Bids. - Where the
contracting activity is performed pursuant to a binding written contract that
was executed prior to February 16, 1989 or pursuant to a written coniract
executed after February 15, 1983 which embodies a firm written bid for
contracting made by the contractor prior to February 16, 1989, tangible personal
property or taxable services purchased for direct use or consumption with
respect to such contract or centracts continue to be exempt from consumers sales
or use taxes under pre-March I, 1983 rules. This exemption continues to be a
refundable exemption unless the contractor has 3 valid direct pay permit number
which is given to each vendor. However, tangible personal property or services
purchased exempt for use in fulfilifng a contract which is grandfathered under
pre-March 1. 1989 rules which is later usad in a _contract other than a

grandfathered contract may be partially taxable. See Section 108.5.2.1.

108.5.2.1 Example.

On_April 1, 1989 XYZ Corporation Company purchases a bulldozer for $20,000
with & total remaining useful 1ife of ten years, For use on a contract signed
February 1., 1989 which is grandfathered under pre-March 1. 1983 sales and use
tax rules. 1The initial purchase of the bulldozer is exempt from sales and use
tax because it is being used on a grandfathered contract. Hewever, beginning
April 1, 1990 the buildozer will be used on_ other contracts that are not
grandfathersd under pre-March 1, 1989 sales and use tax rules. 7o determine the
amount of use tax due on the bulidozer, the following calculation s made,

Porticn of useful Tife

remaining afier use in

grandfatherad contracts
—mmm———mm=————m—————=—— X Cost of egquipment

_ - Amount subject .
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Total useful 1ife to use tax -

Amount subject

to Use tax X;ﬂ."%gé 1;3 } Us%“iix ?anuT1dpzer
9-1/4 yrs. X $20,000 = $18,600

10 yrs, ° = T '
$18,600 X .06 = $ 1,080

The use tax due should be remitted to the Department of Tax and Revenus on
a_purchaser's use tax form WV/CST 220. ’ ' ‘

108.5.3 Pre-February 16, 1983 Material Purchase {entracts. - .The
purchase of tangiblie personal property or taxable services after February 28,
1989 by a contractor will be exempt from consumers sales and use taxes, when
they are purchased pursuant to a written contract entered into on or before
February 15, 1989 irrevecably obligating the contractor to purchase identified
building materials or specifisd taxable services in specified quantities. This
exemption continues to be a refundable exemption unless the contractor has a
valid direct pay permit number which he gives to the vendor of the tangible
personal property or taxable service.

108.5.4  Pre-February 1, 1989 Approval of Federal or State Regulatory
Body for New Construction. - Where the contracting activity is performed
pursutant to a written centract entered into before September I, 1989 for the
construction of .a new improvement to real property the construction or operation
of which was approved by & federal or state regulatory body prior to February I,
1989, tangible personal property or taxable services directly used or consumed
in fulfiliment of such contract will be exempt from consumers sales and use
taxes under pre-March 1, 19838 rules. This exemption is 2 refundable exemption
unless the contracter provides the vendor of the tangible personal property or
taxable services with the contractor's valid direct pay permit number. Exampies
of federal or state regulatory bodies .which must . approve new construction .
include, but are net limited to, the West Virginia Public Service Commission,
the West Virginia Health Care Cost and Review Authority and the Federal Energy
Review Commission. Building permits issued by a Tocal governmental entily are
not issued by a federal or state regulatory body within the meaning of W. Va.
Code § 11-15-8a(b).

108.5.5 Pre-February 1, 198% Federal Grant for New Construction. -
Where the contracting activity is performed pursuant to a written contract
executed after February 15, 1989 but prior to September 1, 1989 for construction
of a new improvement to real property for which censtruction the owner of the
improvement received a federal grant_ prior to February 1, 1989, tangible
nersonal property or taxable services directly used or consumed in fulfillment
of such contract will be exempt from consumers sales and use taxes under pre
March 1, 1989 rules. This exempticn is a refundable exemption unless the
contractor. provides the vendor of the tangible perscnal property or taxable
services with the contractor's direct pay permit number.

108.6 Transition Rules for Leased Tangible Personal Property Directly
Used in- Contracting: =---A lease of tangible personal property is generally
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treated for consumers sales and use tax purposes in the same manner as a sale of
tangible perscnal properiy. Accordingly, a written Tease for fidentified
tangible personal property executed prior to February 16, 1989 and expiring
after February 28, 1989 will be exempt from consumers sales and use taxes during
the period of fts primary term, but only to the extent the tangible personal
property is directly used in contracting.

108.6.1 When the leased property is directly used in contracting
only part of the time, periodic lease payments must be apportioned between tbe
exempt and nonexempt use of the properiy.

108.6.2 If prior to expiration of the primary Tease term, the lease
is extended or renewed, lease payments for periods beginning the day after the
original primary term of the lease ended shall be subject to consumers sales and
use taxes unless some other exemption applies to the transaction.

108.6.2 The following examples illustrate application of this rule.

Example 1: On December 15, 1987 the ABC Construction Company executed
a three year written lease for a bulidozer for sole use in its contracting
activity. The primary term of the written lease began January 1, 1988 and
expires December 31, 1990. Lease payments fcr the period March 1, 1989 through
December 31, 1990 will be exempt from consumers sales and use taxes provided the
bulidezer continues to be directly used solely in the lessee's contracting
activity.

Example 2: Same facts as exampie cne, except on December 15, 1990,
the lesses elects to renew the lease for one year. Lease payments for periods
subsequent to Decembsr 31, 1990 are taxable unless some other exemption appiies.

Example 3: . Same facts as example one, except that on December 15,
1990 the lessee exercises his option to purchase the bulldozer for its then fair
market value: The purchase price will be subject toc consumers sales and use
taxes unless some ciher exemption applies.

Example 4: On February 15, 1989 the ABC Construction Company executed
a three year written Tease for a bulidozer for use directly in its contracting
activity. The primary term of the lease began March 1, 1989 and expires
February 28, 1992. The lease payments will be exempt from consumers sales and
use taxes provided the bulldozer s directly used sclely in the lessea's
contracting activity.

Example 5: Same facts as example four, except that on January 1, 1990
the lessee begins using the bulldozer in its coal mining activity. The lease
payments for the period beginning January 1, 1990 will s%ill be exempt from
consumers sales_and use taxes, regardless of whether the lessee is a contract
miner or the producer of the coal for severance tax purpcses.

Example 6: On February 26, 1989 L&M Construction Company executed a
three year written lease for a bulldozer for use directly in its contracting
activity. The primary term of the lease began March 1, 198%. The Tlease
payments under the lease are taxable even though the bulldozer will be directiy
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used in contracting activity ‘because the 1lease was not executed until
February 26, 1989, rather than on or before February 15, 1889.

Example 7: Same facts as example six, except that the written Tease
exacuted February 26, 198% embodies an oral agreement of February 10, 1989 to
lease the bulldozer. The lease payments are taxable even though there was an
oral agreement on February 10, 1989 to lease the hulldozer, The <transition
rules recognize only written contracts. ) '

Example 8: ABC Construction Company entered into a written three year
lease for a bulidozer for direct use in {ts contracting business. This lease
was executed on February 25, 1989 and the lease term commenced on that date.
The lease preovides for monthly rental payments which are due on the twenty-fifth
day of each month. Rent s due in advance. On February 25, 198% ABC
Construction Company paid the first month's rental payment and obtained
nossession of the bulldozer. The_first month's rental payment is exempt from
consumers sales and use taxes because it was.due on February 25, 198% prior to
the March 1, 1%89 change in the law. Payments due for the remaining months of
the rental pericd will be taxable because the Tlease was not executed on or

bafore February 15, 198S.

§ 110-15-109. Contracting for Governmental Entities.

109.1 . Exemption from March 1, 1389 through September 30, 1930. Purchase
of materials for use in fulfiliment of contracts with the United States. the
State of West Virginia, its political subdivisions and corporate entities
created by the West Virginia lLegislature. - Purchasss~of-matertats-for-use-in
fulfitiment-st-a-nritten-contract-to-provide—contracting-sarvices—to-the-dnited
Statess- the- Stata- of-West- Yirgintar- tis- potittcat- subdivisions;- or-corporate
entities- created- by~ the-West~ Virginta- kegistatures- are- axempt- from- consumers
sates-and-tsa-tax---This-exemption-apptics—oniy-to-materists-which-are-actuatiy
instatleds— affized- or- tncorporated- $nto- the- buiiding- or- strocture- or- reaf
prcperty~as—a—cap+ta+—%mprcvement-ﬁheretor-—?h%s-exempt+on—does-not-app%y-to-any
sther-perchases- of-tangible-personai-property-or-te-teases-or-to-purchases-of
seryicesT—~ Fhe-buildings-structura-or-improved- reai-property-must-be-owned-or
going-to-be-ownad-by-the-government-snttty-and-must-be-used-by-the-governmentat
emtity-for-s-gavernmentat-or-proprietary-purposes i )

Contractors are generally ftaxable on purchases of materials for use in
their contracting activities. However, during the period from March 1, 13983
through September 30, 1990, contractors could purchase exempt from consumer

sales and use taxes materials for_ use in_ fulfillment of written contracts to
nrovide contracting services to.certain governmental aqgencies, if the materials
were installed, affixed or incorporated into_a buflding to be used by the
qovernmental agency for a governmental or_ proprietary purpose. —This exemption
was repealed October 1, 1930 except for contracts meeting_the recuirements set
forth in Section 109.2. o '

109.1.1 The exempiion from tax for purchases cof materfals by
contractors for use in governmental contracts applies only if the following four
conditions are met: '
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109.1.1.1 The contractor must enter intc a written centract op or

hefore Sentember 15, 1990, or meet ancther transition rule set forth in_Section

109.7, with the United States or the State of West Virginia or their political
subdivisions including county and municipal goyernments or a corporaté entity
created by the West Virginia Legislature; and = '

109.1.1.2 The contract must be for the construction, alteration,
improvement, repair or decoration of a building, structure or real property
which is a capital improvement to the property; and S

(13

109.1.1.3 The materials purchased must be actually installed in,
affixed to or incorporated into the building or structure or real property; and

109.1.1.4 The building, structure or real properiy must be or

will be owned and used by the governmental entity for a governmental _ovr
proprietary purpose. T ) - '

189-#-% 109.1.2  Example 1. ACE Construction Company enters into a
contract with a West Virginia municipality to build a public swimming pool and
related facilities which will be owned and operated by the municipality. The
contractor applies for and receives a government contractor's material purchase
certificate which he may use to purchase tax free materials that will be
incorporated into this project by giving a <copy of the materizl purchase

cevtificate +to  each vendor. As used here, the term '"materials" includes
building and construction materials, machinery and equipment and any other
tangible persenal property that fis incorporated into the project. This

exemption does not zpply to the contracter’s purchase of any other tangible
personal property such as materials not incorporated into the project, tools,
construction equipment and construction supplies. Nor does this exemption apply
to leases. of tangible personal property or to the purchase of taxable services.

Example 2. Same facts as example one except that ACE Construction Company
cubcontracts the excavating and earth moving portion of fts contract te
Excavators, Inc. The materials and work provided by the subcontractor in
fulfillment of this subcentract are exempt from <consumers sales and use taxes
because  they are provided to fulfill the contractor’s contract with the
municipality. The subcontractor may use the contractor's material purchase
certificate. The subcontractor myst pay consumers sales and use taxes on his
purchase of any materials, etc., not incorporated finto the swimming pool
project. The subconiractor's lease of tangible personal property, e.g., a
bulldozer, or purchase of taxable service, e.d., repairs to construction
equipment, are taxable. The material purchase certificate may not be used for
items such as these. T

Example 3. ~The X County Building Authority agrees to sell industrial
reverus bonds teo acquire certain land and construct a manufacturing facility
which it will lease tc Manufacturing Company. The County Buflding Authority
enters into a contract with ACE Construction Company to build a turn-key
facility in conformity with the plans, specifications and requirements of the
Manufacturing Company. The primary lease term is for twenty (20) years. AL the
end of twenty (20) years, the manufacturing company may gxercise ics option to
purchase the facility for $100. In accordance with generally actepted
accounting principles and for federal 7income tax purposes, the Manufacturing

114




tate Tax Department
Title 110 '
Series 15

Company will canitalize the cost-of the facility and take depreciation on the
machinery, equipment and other tangible personal propariy. The rent it pays %o
the Building Commission may not be expensed. Because the manufacturing facility
will not bBe owned and used_ by the X County Building Commissicn for a
governmental or proprietary purpose, the governmantal contractor's exemption
does not apply to materials and octher tangible personal property which ACE
Construction Company purchases for incorporation inte the manufacturing
facility. -

109.2 Transition Rules feor Repeal of the Exemption. - The exemption for
the purchase of materials Dy contractors for use in gévernmental was generally
repealed_as of October 1, 1990. _ However, the exemption continues for the
following: S T ST - T

709.2.1 Purchases of tangible personal property after October 1,

1990 if used in_fulfillment of a written contract executed and legqally binding

on the parties on or before September 15, 1990.

109.2.1.1 The term contract does not fnclude change orders
wherein the scope of work contained in the original contract fis exceeded to a
degree significant engugh to reguire additional charges to the customer.
Purchases by a_contractbr'for"uée'fﬁ;éaﬁ?rgctinq“acifvitie§ performed under such
change orders ars subject to consumer sale$ and use tax.

109.2.2  Purchases of tangible personal property purchased on or

after October 1, 1930 i7 used in fulfillment of a writien contract entered into
after September 15, 1990, pursuant 10 _a writien bid made on or before

September 15, 1990 to the extent the bid was subseauently incorporated inte the

contract. Tne bid must be binding on the contractor,

108.2.3 Purchases of tangiblie nersonal property after October 1,
1990 fov consumption or use in fulfillment of a written contract for ihe
construction of a new improvement to real property, the censtructiion or

operation of which was approved by a federal or state reguiatory body prior to
September 15, 1990 or pursdant to a federal grant awarded prior 10 September 15,

1990. FExamples of federal or_state requlatory bodies which must approve new

construction inciude, but are not Timited to, the West Virginia Public Service
Commission, the west Virginia Health Care Cost_and Review Authority and the
Federal Enerqy Review Commission and the West Virginia School Building
Authority.  Building permits issued by a local governmental entity are not
issued by a federal or state regulatory body within the meaning of this section.

6972 109.3 Methods of Claiming Governmental Contract Exemption. - A
contractor or subcontractor entitled to the exemption outlined in Section 109.1
may assert_the exemption in one of two ways when purchasing materials prior to
July 1, 1990. The contractor or subcontractor may either present his direct pay
permit or a government contractor material purchase certificate io the vendor to
purchase the materials tax exempt, Beginning July 1, 1890, the government
contract exemption may only be claimed by presenting a government c¢ontractor

material purchase certificate to the vendor.

389-2-3-109.3.1 Direct Pay Permit. - A direct pay permit includes
a direct pay permit number, which may be presented to the vendor when purchasing
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items or services for use in business. When the direct pay permit number is
given to the vendor, no tax is charged to the purchaser at the %ime of sale.
However, each month the direct pay permit hoider must file a.direct pay permit
consumers sales and use tax return with the Tax Commissioner showing the total
amount of purchases, amount of taxable purchases, amount of exempt purchases,
and the amount of tax due on the taxable purchases. Tha direct pay permit
holder is respensible for directly remitting the amount of tax due _on taxable
purchases to the Tax Commissigner. In order to obtain a direct pay permit,
application must be made to the Tax Commissioner. ~ The applicant must have a
valid business registration certificate fissued in accorcance with W. Va. Code

§ 11-12~1 et sea.

18%8-2-2 109.3.2  _Government Contractor Material _ Purchase
Certificate. =-.The contractor or subcontractor may if he wishes use & governmesnt
contractor's material purchase certificate obtained by the prime contractor from
the Tax —Commissioner to assert the governmental contract exemption for
materials., A government contractor's material purchase certificate, unlike a
divect pay permit, may only be used to purchase materials which are exempt
beczuse of. the governmental contract exemption outlined in Section 109.1 of
these regulations. : : L

185-2-2-1 109.3.2.1 Application for Governmernt Contracter
Material Purchase Certificate. - A government centractor's material purchase
certificate may only be obtained by the prime contractor making timely
application to .the Tax Commissioner. The application shall be in the form
prescribed by the Tax Commissfoner. When applying for the government
contractor's material purchase certificate, the prime contractor must provide
the Tax Commissioner with a 1ist of all work sublet to others, indicating the
amount of work %o be performed, and the names and addresses of each
subcontractor and such other information as the Tax Commissioner may require.
The zpplication for the government contractor's materfal purchase certificate
may be obtained from the entity awarding the contract. A government contractor
material purchase certificate will expire upon completion of the contract named
therein.

189-5-2-2 109.3.2.2 Use of the Government Contractor's Material
Purchase Certificats. - In order to assert the governmental contract exemption
for material outlined in Section 108.1 of these regulations, the contractor or
subcontractor must present a copy of the government contractor's material
purchase certificate tc the vendor when purchasing materials for use as a
component part of a capital improvement <o a building or structure or
improvement to real property in fulfillment of a governmental contract. The
yendor will not charge the contractor or subcontractor tax on the exempt
materials upon receipt of the material purchase certificate number.

189-3 109.4 Vendor's Responsibilities fn Refatfon %o Governmental
Contract Exemption. - As long as the vendor, in good faith, takes the direct pay
permit number or government contracior material purchase certificate from the
contractor or subcontractor and notes the number thereof on the invoice, sales
s1ip or other record of sale, the vendor will be absolved of all duties and
responsibilities imposed for the collection of sales and use tax on the sale.
Failure to take the direct pay permit number cr government contractor material
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purchase certificate or caollect the amount of tax due will result in the vendor
being liable for the amount of tax not collected.

85-4 109.58 A contractor who claims ithat tangible personal property is
exempt from consumers sales and use taxes because it will be incorporated into a
govarnment contract will be held strictly accountable for the use of such
property and will be Tiable for payment of consumers sales and use taxes on any
tangible personal property purchased for use in 2 tax exempt government contract
that is not usesd in such a contract.

§ 110-15-110. Nonresident Contractors.

11¢.1 Use tax is levied upon the use in this State of tangible personal
property purchased or leased in another state and brought, imperted or caused to
be brought intc this state after February 28, 1989 for use in contracting
activity, Excluded from tax are the following:

110.1.1 Tangible personal property directly used in the activity of
contracting that was purchased by the contiractor prior to Mzyrch 1, 1989. See
the Transition Rules in Sectfon 108 of these regulations for discussion of the
scope of this exception.

110.1.2 Tangible perscnal property nct directly used in the activity
of contracting that was purchased or Teased by the contractor prior to July 1,
1987. See the Transition Rules in Section 108 of these reguiations for a
discussion of the scope of this exception.

110.1.3 The use in this State of any tangible perscnal property
purchased or leased by a persen for use .in another state which was actualiy
placed into substantial use in another state before being brought, imported or
caused to be brought into this State by such person for use in constructing or
repairing its own buildings, struciures or real property. "Substantial use in
ancther state" means that the property was used by the taxpayer outside this
State for a period of time equal to or greater than seveniy-five percent of the
useful ecoromic 1ife of the determined at the time such property was first
purchased or Teased by the taxpayer.

110.2 Contractors (both resident and nonresident) shaill compute West
Virginia Use tax on tangible personal property which they purchased and used
outside this State before such property s brought, imported or caused to be
brought into this state for use in their contracting activity. The msasure of
tax shall be that proporticn of the original purchase price of tangible personal
preperty paid by the taxpayer as the duration of time such property is used in
this State bears to its total useful ]ife. For purposes of this rule, the word
"yse" means and includes use, storage, consumption and stand-by time cccasioned
by weather conditions, controversies or other causes, it being the fntention of
this rule that the tax shall be computed upon the basis of the relative time
each item of tangible personal property is in this State for use, rather than
upon the basis of 1its actual use by the taxpayer. In the case of leased
tangible personal property, the measure of tax s the amount of the lesase
payments attributed to the duration of time such leased property was used in
this State. ' - ' :
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110.2.1 Example. - Contractor X is a nonresident centractor who had
been recently awarded a contract in Wesi Virginia. Contractor X must bring a
bulldozer from out-of-state into West Virginia. The job in West Virginia is
estimated to_take one year. The useful 1ife of the bulldozer when purchased by
Contractor X was ten years and _dts cost to Contractor “¥ was 5$20,000. The use
tax Tiability of Contractor ¥ on the bu]?dozer is computed as foI]ows

purchase price of ithe duration of time property is in WV y .., - Use tax
tangible personal property = useful 1ife of property = =2 - due
520,000 ¥ YT ¥ 6% = Use tax
10 Yr.
$20,000 X .18 X .0& = 120
110.2.2 Example. - To compute the use tax due in_the case of leased

property was used in West Virginia fs multiplied by the use tax rate (6%).
Contractor 4, a nonresident contractor, leases a bulldozer to use on a

contracting site in West Virginiz at & cost of $1,500 a month for six months.
The use tax 1iability of Contractor Y is calculated as follows:

Amount of Lease Payments for _
Period of Time Property is X 6% = Use Tax Due
in West Virginia

($1.500 X 6) X 6%

Use Tax Due

110.3 . Before any property subject to the usze tax is brought into this
State for use as provided above, the owner, or if the property is leased, the
lessee shall register with the Accounting Divisien of the West Virginia Tax
Department. After registering, the taxpayer shall file quarterly reports on
forms furnished by the State Tax Commissioner reporting such property bought,
imported or caused to be brought into this State during the preceding calendar
quarter, together with remiitance of the amount of tax due. Such reports are to
be filed on or hefore the twentieth day of the month foilowing the calendar
quarter in which such property was brought into this State.

110.4 Reports filed pursuant to this rule shall be accompanied by a
schedule 1isting the property included in the report and showing the original
cost price, duration of time of use in this State, total useful Tife, and the
taxabhle amount fTor each item.

110.5 In the absence of satisfactory evidence as to the periocd of use
intended in this State, it will be presumed that such property will remain in
this State for the remainder of its useful life, which shall be determined in
accordance with the experiences and practices of the building and construction
trades. Any taxpayer who claims a greater estimated useful 1ife for a given
piece of equipment than its economic useful life shall set forth his reasons
therefore. - e
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§ 110-15-112. Materials Produced or Manufactured by Contractors.

1121 The consumers sales and use tax laws provide that where a person
produces a natural resource product or manufactures tangible personal property
which such person then uses or consumes in the performance of contracting
activity in this State, such person must pay consumers sales or use tax on the
gross value of the natural resource product or manufactured product so used or
consumed by such person in such contracting activity. The three exceptions to
this rule are as folicws: o S ' ' .

112.1.1 ~ Prior to October 1, 1930, where the natural resource product
or manufacturad product is actually installed, affixed, or incorporated into a
building, structure or real property in fulfillment or & contract with the
government of the United States, the government of this State or a political
subdivision thereof, or with a public corporation created by the West Virginia
Legislature or by a governmental entity pursuant to an Act of the Legislature,
the product is deemed to have been sold tc the governmental entity for which the
contracting is being done even though it is directly used or consumed by the
contractor in contracting done for the governmental entity. As of October 1.
1990, the exemption for materials purchased by contractors for use in
qovernmental contracts was generally repealed and the use of material purchase
certificates became very limited. _ See Section 109 of these regulations for
additional information on the transition rules vefating to the taxation of

materials for use in qovernmental contracis. S -

112.1.2 Where the manufacturer-contractor (or natural resource
producer-contractor) enters into two separate and distinct written_ contracts in
arm's length transactions with the contractor (customer), one for the furnishing
of materials and the other for the furnishing of contracting work with respect
to new construction or to a capital improvement to a building or structure or
real property. ' T

112.1.2.1 The contract to furnish materials and the contract to
furnish contracting work shall not be treated as separats and distinct contracts
for purposes of the consumers sales and use taxes unless it is established by
the contractor through clear and convincing evidence that:

112.1.2.1.4 Each contract was an arm's-length
iransaction;

112.1.2.1.b The performance of one contract was not
dependent upon the award of the other contract;

112.1.2.1.¢ The award of one contract was not dependent
upon the award of the other contract; and

112.1.2.1.4 Title to the materfals ©passed to the
contractor (customer) prior to the time the materials were incorporated into the
capital improvement to a building or structure or real property.

112.1.2.2 The burden of proving that Section 112.1.2 of these
regulations appiies shall be upon the contractor.
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112.1.2.2 Example.- XYZ Co., a public utility, is planning to
construct a new electric power generating facility in West Virginia. The XYZ
Co. is subject to the West Virginia Business and Occupation Tax on its entire
husiness conducted within the State and s exempt from the West Virginia
Consumer Sales and Service Tax on its purchases under Sections 9.4.1 and 9.4.4
of these rules. 1In constructing the plant, XYZ Co. will purchase major items of
equipment, including the boiler; turbc generator, pumps, motors, piping, etc. by
entering into contracts for the acquisition of materfals and equipment with one
or more equipment vendors. XYZ Co. may also enter into construction contractis
for all cor part of the facility. Under these facts, the consumer sales and use
taxes are imposed on the acquisition of materials used fin constructing the
boiler as Tollows: ' : :

a. If XYZ Co. purchases the materfals from a materials vender
and erects the boiler itself, it will owe no consumers sales or use tax on the
purchase of the materials.

b. If XYZ Co. purchases the materials from a materials vendor
and contracts with a contractor other than the materials vendor to construct the
boiler, XYZ Co. will cwe no consumers sales or use tax on the purchase of the
materials. The contractor will alsc owe no consumers sales or use tax on the
construction contract tax because contracting services are exempt under Section
9.2.17 of these rules. .

C. If XYZ Co. requests separate bids for the materials and for
construction of the boiler and the same contracter-manufacturer is awarded both
the materials and erection contracts, the Tax Cemmissioner will recognize the
separate contracts and XYZ Co. will not owe the consumers sales or use tax on
the purchass of the materials. The charge for erection will also be exempt
because contracting services are exempt under Section 9.2.17 of these rules.

d. If XYZ £o. enters intc one coniract covering both the
procurement of  materials and construction of the bgiler with a
contractor-manufacturer of boilers, the contractor-manufacturer will owe the
consumers sales and use tax on the fair market 'value of the boiler which it
manufactured as well as on the purchase price any tangible personal property or
taxable services which 9§t used directly or indirectly in rendering the tax
exempt contracting service.

112.1.3 ‘Where the natural resource product or manufactured preduct
is physically produced or manufactured on the job site where the contracting
activity is taking place, and such product is directly used or consumed 1in
contracting activity at that job site, the raw materials used or consumed in
such contracting activity are taxable and the gross.value of the product or
manufacturad product is not separately taxed. .

Example 1: ABC Asphalt Company enters intc a subcontract with the
general contractor of a large shopping mall for ABC Company to pave the mall's
parking lot. ABC Asphalt Company moves its portable asphalt plant to the job
site. The asphalt manufaciured by the plant is used solely in fulfilling the
shopping mall contract. The asphalt mix which ABC Asphalt Company purchases s
taxable because it is tangible personal property which ABC Asphalt Company uses
or consumes in its contracting activity. The exemption for tangible personal
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property directly used or consumed 1in manufacturing activity does not apply to
asphalt mix_{and other similar property) because the asphalt mix 1s directly
used or consumed in contracting activity and the product is manufactured on the
Jjob site.

Example 2: Same facts as example one, except that ABC Asphalt Company
utilizes the portable asphalt plant to alsc manufacture asphalt which 1t seils
other contractors. Under these facts, the asphalt mix is a raw material used in
manufacturing tangible perscnal property. ABC Asphalt Company must collect
consumers sales and service tax from the contractors who purchase part of the
manufactured asphalt. ABC Company must alsc pay consumers sales and service tax
on the gross valus of the manufactured asphalt which it ccnsumes in its
contracting activity. " CT " S

‘ .

Example 3: ACE Heating and Contracting (ACE) Company has a contract
to install a heating and air conditioning system in a ten story office building
that 7s being constructed. ACE has & metal shop at which it fabricates standard
cizes of duct work which it uses in its contracting business. It also sells
duct work to other contractors. The gross value of duct work which ACE
fabricates at the shop and uses in its contracting activity 1s subject to
consumars sales and service tax. ACE also fabricates duct work at the job site.
ACE will not pay ccnsumers sales and service tax on the gross value of the duct
work which it fabricates on the job site, but will pay consumers saies and
service ‘tax or use tax on the sheet metal which it uses at the Job site to
fabricate the duct work. ACE will not pay consumers sales and service tax or
Use ifax on the sheet metal which is uses at its shop to fabricate duct worlk,
because this sheet metal is a raw material used to fabricate (manufacture duct
Work). '

Example 4: XYZ Construction Company (XYZ) produces limestone which it
manufactures into various Timestone products. It uses a portion of these
Timestone products in its contracting activity. XYZ must pay consumers sales
and service tax on the gross value of the Tlimestone products which it
manufactures and uses in its contracting activity.j-unfess-the-timestone-used-in
the-contract+ng-act+v+ty-+s~deemed—tc-have~beehiso%d-to—a-govethMenta+-ent+ty
apd— the- eopntractar- has- cktained- a—- materfals- parechase— certificate- for- the
particaiar- government- contractr-—-1f- the- contractor- has- not- obtained- sdch- 2
cert+f+cate:-then-the-spec%a%-ru%e-permftt%ng~tax—exempt-treatment-of-mater+a%s
directiy- ysed- or- consdme - in- fuifiiimant- of- the- government- contract~does-not
app%y-ahd-the-cchtractor-must-pay—tax-on-a%%-the-mater%a%s-d%rect%yHused-or
eonsdmed—+tn-the-contracts

112.2 Where +the contractor is the manufacturer or compounder of
ready-mix concrete or asphalt plant mix used in the performance of & contract,
the ready mix cencrete or asphalt plant mix is compounded at the job site, the
tax applies to the cost of the ingredients that become a component part of the
ready-mix concrete or the asphalt plant mix and to the portable mixer. '"Mixed
at the job site" as used herein means mixed in a portable plant or mixer set up
at or near the job site for use solely in connection with the job for which the
concrete or plant mix is prepared and used .and from which plant no concrete or
piant mix is produced for sale. ' '
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112.3 Determination of "Gross Value". - Whenever z person partially or
wholly consumes or uses tangible personal property in contracting in this State
which he produced or manufactured in this State or in another state, the gross
value thereof for consumers sales and use tax purposes shall correspond as
nearly as possible to the gross procesds which such person would have received
from the sale of such natural resource product or manufactured product to
another person in an arms-length transaction, as that term fis defined for
federal income tax purposes. Such value shall be determined by application of
the following rules in the order stated:

e

112.3.1 The value of +the natural resource product or the
manufactured product consumed or used shall be equal %o the selling price, at
the place of use or consumption, of similar products of Tike quality and
character offered for sale in similar quantities by persons unrelated to the
taxpayer.

112.3.2 In the absence of sales of similar natural resource products
or similar manufactured products by other perscns as a guide to value, gross
value shall be equal to the average price at which sales of the same or a
similar product are made during the taxable year to customers of the producer or
manufacturer. '

112.3.3 In the absence of sales to customers of the faxpayer as a
guide to value, gross value shall be determined by first determining the cost of
the product and adding thereto the average markup realized by the producer or
manufacturer of the product being valued. The cost of the preduct shall include
every item of cost attributable to that particular product, including all direct
and indirsct overhead costs. _

§ 110-15-116. Maintaining, Servicing, _Repairing,’ Altering, Improving, or
Decorating of Buildings, Structures or Real Property. - '

116.1 General Rule. - The_ activity of maintaining, servicing,
repairing, altering, improving or decorating of buildings, structures or real
properiy can either be a taxable seryice or contracting. The activity of

maintaining, servicing, vepairing, altering, improving, or decorating of
buildings, structures or real property is generally considered to be a taxable
service, whether or not any tangible personal property 1is transferred 1in
conjunction with the service. However, the maintaining, servicing, repairing,
aitering, improving or decorating of buildings, structures or real property will
he considered to be ceontracting if it invelves either a capital improvement or
is performed on or connected with new construction, reconsiruction, alteration,
expansion, or remodeling which ftself results in a capital improvement to the
building, structure or real property. Guidelines for determining whether these
situations exist are given din Sections 116.1.1 and 116.1.12 of these
regulations. ' : '

116.1.1  Capital Improvement. -  The maintaining, servicing,
repairing, altering, improving, or decorating of buildings, structures or real
property is considered tc be contracting if ft results in a capital improvement
to the building, structure or real property.
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116.1.1.1 Factors -for Determination of Capital Improvement. = In
determining whether maintaining, servicing, repairing, altering, improving, or
decorating of buildings, structures or vreal property results n a capital
improvement to a. building or other structure or to real property, the following
factors shall be considered. If either of the criteria is met, the maintaining,
servicing, repairing, altering, improving, or decoration will be considered to
be a capital improvement and will be considered to be contracting.

116.1.1.1.a The maintaining, servicing, repairing,
altering, improving, or decoration resultis in a significant increase in the
value of the building or other structure or of the real property.

116.1.1.1.b . The maintaining, seryicing, repairing,
altering, improving, or decoration results in an appreciable increase in the
original useful 1ife of the buiiding or other structure or of the real property.

116.1.2 New Constructicn, Reconstruction, Alteration, Expansion or
Remocdeling. - The maintaining, servicing, repairing, altering, improving, or
deccration of buildings, structures or real property is contracting when it is
performed "on or connected with" new construction, reconstruction, alteration,
expansion or remodeling of real property or structures which itself resulis in a

capital improvement %o .the building, structure, or real property.

o 116.1.2.1 The term "on or connected with' as used in Sectien
116.1.2 is broad and conveys its generally accepted meaning. Therefore, in a
specific situation, the facts relating thereto are controlling in determining
whether the service is contracting or is a taxable service. "On or connected
with" deoes not connote that things connected have te be primary or subsidiary to
the construction, reconstruction, alteration, expansion or remodeling of the
building or other structure or real property, resulting in a capital improvement
thereto. S ' ’

116.1.2.1.a An incidental vrelationship can qualify the
activity as contracting if the relaticnship forms an immediate connection with
the construction activity. '

116.1.2.1.b The presence of a time relationship can also
he a factor in determining the applicability of the contracting exemption.

1i6.1.2.1.¢c The motive behind the activity and the course
of events that could reascnably be expected teo occur would be further
consideration in determining if an exempt contracting service is involved,

116.1.2.1.d A physical relationship is alsc a factor that
should be avaluated. I¥ a building is constructed to house machinery, any
enumerated searvices relating to the installation of that machinery would be an
exempt contracting service. For example, piping joining two pieces of equipment
housed in separate buildings would be treated as tax exempt caontracting if the
equipment in either building was installed while such new construction,
reconstruction, alteration, expansion or remodeling of the structure was also
taking place to house the equipment.
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116.2 Examples of  Maintenance, Service, Repair, Alteration,
improvement, or Decoration of Buildings, Structures or Real Property
Constituting a Taxable Service. o '

Example 1. The replacement of some shingles, or the patching of a roof is
a repair. However, a new asphalt shingle roof is a capital improvement.

Example 2. A contractor sells and installs an above-ground swimming pooi.
The poo] consists of a vinyl 1iner supported by an aluminum and wood frame which
rests on the ground and a wood and metal deck. " The vinyl liner resis on & bed
of sand to prevent damage. The deep end of the pool is set approximately 2 feet
inte the ground. The pool may be dismantled and moved without substantiaily
damaging the real property. The installation of the poocl is not a capital
improvement, as—it may be dismantled and moved without substantial injury to the
land, and there is no intent that it become affixed so that it has become part
of the real property. Therefore, the charges for the sale and installation of
the pool are subject to_the tax.

Example 3. The replacement of broken window panes is a repair to a
buiiding, which is taxable.

Example 4. Company A enters into an agreement <o provide periodic
maintenance seryices on elevators and escalators belenging fo fts customers.
The contract provides for inspection, Tubrication and the performance of
necessary repairs. These services are taxable.

Example 5. The periodic repainting of a building is not by itself a

capital improvement. The entire charge for the pafnt and the service fis
taxable,
Example 6.. A Tandscaping company enters into a contract to mow a

customer's lawn._on a regular basis, re-seed in the spring and fall and fertilize
as needed. The %total charge to the customer is taxable.

Example 7. A consumer has a maintenapce contract with a heating and air
conditioning company to supply all parts and emergency services for his heating
and air conditioning system for one full year for a set fee. The cost of the
contract 1is taxable, whether or not any services or parts are actually

furnished.
Example 8. Repair of broken or defective glass is a taxable service.
Exampie 9. Replacemeni of broken windowpanes s a taxabie service.

Example 10. Replacing individual or damaged rocf shingles s a taxable
service. ... : - .

Example 11. Replacing or repairing a portion of worn out or broken kitchen
cabinets is a taxable service. .

Example 12. Replacement of garage door hinges is a taxabie saryice.
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Example 13~ Replacing or repairing a portion of a breken or worn tub,
shower, or faucets is a taxable service. ' - .

Example 14. Replacing or repairing a portion of a broken water heater,
fuvnace of central air conditioning compressor is a taxable service.

116.3 Examples of Maintenange, Service, Repair, Alteration, Improvement
or Decoration of Buildings, Structure or Real Property Constituting Contracting.

Example 1. The building of a garage or adding a garage to an existifg
builiding would be considered a capital improvement. '

Example 2.  Adding a redwood deck to an existing structure would be
considered a capital improvement. T

Example 3.  Replacing z complete roef on an existing structure would be
considered a capital improvement. - - )

Example 4. Adding 2 new room to an existing building would be considered
new construction.

Example 5. Adding a new room by building interior walls would be
considered a capital improvamenti.

Example 6. Replacing kitchen cabinets with some medifications would be
considered & capital improvement. o ' '

Example 7.  Paneling existing walls would be considered a capital
improvament. : : ,

Exampie 8. Laying a new flcor over an existing floor would be considered a
capital improvement. (See special rules for carpeting and other floor coverings
sold and installed by retailers in Section 114 of these reguiations.)

Example 9. Rebuilding & structure damaged by flood, fire or other
uncontrollable disaster or _casualty would be considered to be a capital
improvement. ' : o

Example 10.  Building a new wing tc an existing building would be
considered a capital improvement. a ' ' )

116.4 Taxability of Sales. - To determine whether consumers sales and
service tax shouid be collected from the customer and remitted, it is necessary
to first determine whether the type of activity involved is contracting or a
taxable service by examining the criteria set forth in Section 116.1 of these
regulations. . , ,

116.4.1 Sales of Contracting. A person who engages in contracting
does not charge consumers sales and service tax to the customer. . The sale of
contracting is exampt from sales and use fax as set forth in Section $.2.17 of
these regulations. ’ - : T
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116.4.2 Sales of Service. - A person who engages in providing of
taxable service must collect and remit consumers sales and service tax from the
customer or obtain an exemption certificate or direct pay permit.

1156.5 Taxability of Purchase. - In order to determine whather consumers
sales and use tax should be paid on purchases for use in these types of
activities, 1t is necessary to first determine whether the types of activity
involved is contracting or a taxable service by examining the criteria set forth
in the previous Section 116.1 of these regulations.

w

116.5.1 Taxability of_Purchases for Use in Contracting Activity. -
Beginning March 1, 1989, except as cutlined in Section 108 of these regulations
relating to transition rules and Section 109 of ‘these regulations relating to
transition rules for the exemption for purchases of materfial used in government
contracts that was repealed October 1, 1990, a person who engages in contracting
must pay consumers sales or use tax on his purchases for use in the centracting
activity. This includes machinery, equipment, materials, and services used in
the contracting activity. It does .not include labor provided by employees of
the contractor. Transition rules are provided 1in Sectien 108 of these
regulaticns. Special transition rules are provided fn Section 109 of these
regulations for contracts with_the United States, the State of West Virginia,
jts political subdivision, or corporate entities created by the West Virginia

LegisTature.

116.5.2 Taxability of Purchases for Use in Service Activity. - On or
after July 1, 1989) a person who engages in the providing of a seryice is
taxable on purchases for use 1in his taxable service activiity, except for
purchases for resale. ’ o

§ 110-15-117. Specific Businesses with Contracting Issues.

117.1 Carpentry. - Persons engaged in the business of carpentry, (as
the trade is known in the usual course cof busiress) are generally censidered to
be rendering, furnishing or performing a service, the gross receipts from which
are subject to consumers sales and service tax, when the work does not result in
a capital improvemert to a building, structure or real property.

117.2 Chimney Cleaning. - The cleaning and servicing of chimneys of

gas, 0il or woodburning stoves, furnaces or fireplaces in residential dwellings
is a service subject to consumers sales and service.tax.

117.3 Demolition. - The charges for the demolition of a building or
structure (or any part of either) {s contracting and is not subject to the
consumers sales and service tax. In general, the demelition of buildings or

structures constitutes an improvement to land, because it enhances the vaiue of
Tand in preparing it for its besti use.

117.4 Craperies and Drapery Hardware. - Retailers who contract to sell
and install draperies, including drapery hardware, 'such as brackets, rods,
tracks, etc., are retailers of  the items which they furnish and install. Tax
applies tc the entire contract price fncluding the charge Tor instailation.
Installers who furnish drapery hardware or other tangible personal property may
accept resale certificates from department stores or other sellers to furnish
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and install the draperies and drapery hardware. Department stores or other

retailers furnishing resale certificates are required to collect and remit the

consumers sales and service tax to this State upon the gross receipts which they
devrive from selling and installing the draperies and drapery hardware.

117.5 Electrical Repajr and Installation. - Persons engaged fin the
business of repairing or installing electrical wiring, fixtures, switches fin or
on real property or repairing or installing any article of personal properiy
powered by electric current are rendering, furnishing or performing a service,
the gross receipts from which are subject to tax unless the repair results ina
capital improvement. "Repair! is synonymous with mend, restcre, maintain,
replace, or service. A '"repair" contemplates an existing structure or thing
which has become imperfect and constitutes _the restoration to the original
axisting structure that which has been Jost or destroyed. A "repair' that is &
capital dimprovement to a building or other structure or to real property is
treated as 2 contracting service which is exempt from the consumers sales and
service tax.. A "repair' that is not a capital improvement is one that does not
materially ddd to the vaiue or substantially prolong the useful Tife of the
property. "Installation" includes affixing electric wiring, fixtures or
switches to real property, affixing any article of personal property powered by
electric current to any cther article of perscnal property, cor making any
article of personal property powered by electric current operative with respect
to its intended functicnal purpose. Tax does not apply to electrical
installation repair when the service is on or connected with a structural change
(capital improvement) to a building or similar siructure, whether the structural
change be internal or external to the building or structure. For exampie, the
electrical repair or installation on or connected with new construction .on
buildings or structures would not be subject to the consumers sales and service
tax.

117.6 Excavation Services.

117.6.1 = The charges for excavation services by a contracter who
provides his equipment and operator to perform a specific job in the marner to
be directed or controlled by the contractor are contracting services exempt from
the consumers sales and seryice tax.

117.6.2 Charges for the basic rental of equipment are subject to the
consumers sales and service tax. Where the rental inciudes the services of an
operatcr the charges for the operator are also subject to consumers sales and
service tax.

117.7 Floor Covering Dealer Transdctions. = Whenever an instaliatien
service s incidentally rendered in conjunction with the sale of floor
coverings, the agreement for dinstallation is treated as a taxable service
regardless - of whether the installation is done by the retail dealer or by the
retail dealer's agent. The sale of the floor covering is alsc subject to
consumers sales and service tax,

117.8 . Garaae Door Openers.

_117.8.%1 The charges for the sale and installation of electrically
controlled garage deoor cpeners are subject to consumers sales and service tax.
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Such installations are not deemed to result in a capital improvement to real
properiy.

117.8.2 However, when there is construction of a new building or
poertion thereof, or the instaliation of new garage deors in an existing building
and there is the installation of an electric garage door opener, the transaction
constitutes a capital improvement to real properiy. Im such instance, the
charges to the custemer are not subject to consumers sales and seryice tax.
However, the contractor must pay sales tax on the new garage doors -and the
electric garage door cpener. "

117.9 Heating Plant. = The installation of a new heating plant in a
building or other structure results in a capital improvement. No consumers
sales and service tax is charged to the contractor's customer.

117.10 House and Building Moving. - Persons engaged in the business of
moving houses or buildings from one locaticn to another, whether for repair or
otherwise, are vrendering, furnishing or performing a service, the gross receipts
from which are generzlly subject to consumers sales and service tax.

117.11 Janiteorial and Building Maintenance.

117.11.1 Gross rteceipts from Jjanitorial services and building
maintenance and cleaning are subject to consumers sales and service taX.
"janitorial services" means the type of cleaning services performed by a janitor
in the regular course of duty, whether such services are performed individually,
under separate contract, or are included within a general coniract to perform a
combination of such services. This term includes, but is not Tlimited to,
contracts to perform interior window washing, floor cleaning, vacuuming and
waxing, the cleaning of interior walls and movement of furniture and other items
of perscnal property within a building. Persons performing either one or a
number of janitorial services are engaged in_a business the gross receipts from
which are subject to consumers sales and service tax. Therefore, for example, a
person engaged only fn cleaning the interior windows of a building s engaged in
taxable janitorial services.

117.11.2 Cleaning of the exierior walls or windows of any buiiding or
any other act performed upon the exterior of a building with the intent to keep
the building in good upkeep or condition, other than a repair, is the service of
"building maintenance.” Gross receipts therefrom are subject to consumers sales
and service .tax.

117.11.3 Janitorial services or building maintenance performed on or
:n connection with new construction, reconstruction, alteration, expansion or
remodeling of the structure is exempt from tax.

117.12 Kitchen Remodeling. - Generally, the remodeling of a kitchen
results in a capital improvement to real property. The contractor fs required
to pay the consumers sales and use taxes on the materials, supplies and
equipment he purchases for use on the job.

117.12.1 1In instances where the remodeling is done by & retaiier and
is limited in its scope to mere replacement of kitchen cabinets, appliances and
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wall-to-wall carpei, the transaction is treated as a sale of tangible perscnal
sroperty and the providing of a taxable service. The retailer is required to
charge consumers _sales and service tax on the gross receipts from the
transaction. :

117.12.2 Special rules aisc apply to the sale of kitchen cabinets
manufactured by the installer. See Section 114 of these reguiations for more
detajl relating to such transactions.

117.13 Lawn Care. - Persons engaged in the business of "lawn care" afe
performing a service the gross receipts from which are subject to consumer sales
and use taxes. "Lawn care" dincludes but 9§s not limited to the following
services: Mowing, trimming, watering, fertilizing, reseeding, resodding and
killing of insects, moles, or other vermin, weeds or fungi which may be
threatening a lawn. Fersons who mow lawns are providing taxable services
regardiess_of their ages.

117.14 Landscaping.

117.14.1 The gross receipts from the service of "landscaping" are
subject to consumers sales and service tax unless the landscaping results in a
capital improvem&nt to real property. In such instance, the landscaping is
contracting. The services performed by one whe arranges and modifies. the
natural conditicn of a given parcel or tract of Tand sc as to render the land
suitable for public or private use or enjoyment is engaged in the business of
"landscaping."

117.14.2 Any services for which a license as a landscape architect is
required under Chapter 30 of the West Virginia Code are not subject o the
consumer sales and use taxes. When the taxable landscaping service provided
consists of both professicnal and non-professional services, the professional
services shall not be taxed if the charge therefor is separately stated on the
inveoice. The gross receipts from Tandscaping performed by a contractor in
connection with new construction, reconstruction, alternation, expansion ovr
remodeling of a building or structure or a contract for the alteration,
improvement or develeopment of real property are not subject to tax. However,
the contractor must pay consumers sales and use taxes on all tangible perscnal
property or taxable services purchased for use or consumption in such activity.

117.15 Monuments and Grave Stones. = Sales of monuments and grave stones
by a retail dealer are subject to consumers sales and service tax. Monuments
and grave stones .that are sold and installed for a customer by a retall dealer
or his agent are subject to consumers sales and service tax. The retail dealer
is not treated as a contractor unless the installation 1s not incidental to the

sale of fhe monument or grave stane,

117.16 Painting, Papering and Interior Decorating.

117.16.3 Persons engaged in the business of painting, papering and
intericr decorating are generally considered to be rendering, furnishing or
performing & service, the gross receipts from which are subject to consumers
sales and service tax. "Painting" means covering of both interfior and exterior
surfaces of tangible  personal or rezl property with a coloring matter and
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mixture of a pigment or sealant, with some suitable liquid to form a solid
adherent when spread on thin coats for decoration, protection or preservation
purposes and all necessary preparations necessary 1o, inctuding surface
preparation. Tha following are not within the .definition of painting:
automobile underccating; the coating of railroad cars, storage tanks or the
plating of tangible perscnal property with metals such as but not iimited to
chrome, bronze, tin galvanized metal, or platinum. "Papering” means applying
wall paper or wall fabric to the interior of houses or buildings and all
necessary preparations thereto {ncluding surface preparation. "Interior
decorating" shall mean the service of designing or decorating or the nrocurement
of furniture fixtures or home or building decorations. _When any person provides
interior decorating service without charge as an incident tec the sale of real or
personal property, no consumers sales and service tax in additicn to that paid
on purchase price cor any part thereof of the personal property, shall be
charged. ) : , :

117.16.2 Paper Hanging and Painting New or Existing Structures.

117.16.2.1 Papering or painting the walls of a new structure
or a new addition to a structure {s considered to be a capital improvement. In
such cases the contractor will pay consumers sales and service tax to his
supplier when he purchases his materials and supplies. He will not charge the
property owner any consumers sales and service tax as such. Presumably, the
consumers sales tax paid by the contractor will be included in the price the
contractor charges his customer.

117.16.2.2 Papering or painting the walls of an existing
structure is considered to be maintenance or vrepair work which does not
constitute a capital improvement. 1In this case, the charges to the customer for
the materiazls and for the labor are subject to consumers sales and service tax.

117.17 Pest Control Services.

117.17.1 Persons engaged in the business of termite and pest control
are providing services that are subject to consumers sales and use taxes. A
nonexclusive list of taxable services includes:

117.17.1.1 initial inspection for termites cor._ other pests
117.17.1.2 ... reinspection

117.17.1.3 ~ certification of reports for mortgage lenders
117.17.1.4 spraying of insecticides

117.17.1.5 fumigation

117.17.1.6 replacement or rehabilitation of infested wood

(provided, the degres of work does not result in a capital improvement to a.
building or cther structure or to real property)

117.18 Prefabricated Cabinets. - A cabinet will be considered to be
"prefabricated" as a "fixture" when seventy-five percent (75%) eof the total
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direct cost of labor and material in fabricating and installing the cabinet is
incurred prior to affixation to the realty. 1In determining this seventy-five
percent (75%) the total direct cost of all labor and materials in fabricating

the cabinet to the point of installation will be compared to the total cost of
all labor and materials in completely fabricating and installing the cabinet.
If moFe “than one cabinet is fabricated and installed under the contract, each
cabinet will be considered separately in determining whether the cabinet is
prefabricated. . - o '

-

117.19 Remaoval Service, Solid Waste.

117.19.1 Charges for the removal of garbage, rubbish and trash are
exempt from consumers sales and service tax when the service is regulated by the
West Virginia Public Service Commission.

117.19.2 Charges for the removal of debris resulting from Tand
clearing, demelition or capital improvement construction are exempt from
consumers sales and service tax when the removal is performed by the contractor
or the contractor's subcontractor.

117.20 Roofing.

117.20.1 'Wher a contractor or other person engages to repair a roof,

he is providing a taxable service and must collect consumers sales and seryice

tax on the charges to his customer.

117.26.2. Installation of a new roof would constitute a capital
improvement. Thus there would be no consumers sales and service tax added to
the charges to the customer. However, the contractor must pay consumers salies
and service tax on a1l materials purchased and used or consumed in installing
the new roof.

117.21 Signs.

117.21.1 When a sign is sold and the installatfon thereof does not

result in a capital improvement to a building or other structure or to real

property, consumers saies and servive tax must be charged on the charges for
both the sign and its installaticn.

117.21.2 1f a concréte base is installed in the ground to be used as
a foundation for a pcle sign, the base s considered to be 2 capital improvement
to real property and the confractor must pay consumers sales and service tax on
the sign and on the materials and supplies used or consumed in fts instaliation.

117.22 . Swimming Pools. = The sale and instailation of an above-ground
swimming pool does not ordinarily result in a capital improvement to real
property. Thus the charges for the pool and its installation are subject to the
consumers sales and service tax.

117.23 .Tin and Sheet Metal Repair. - Persons engaged in the business of
repairing tin or sheet metal whether the same has or has not been formed into a
finished product are rendering, furnishing or performing a service, the gross
recejpts. from which are subject to tax. - : S
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117.24 Tree Trimming_and .Removal. - Persons engaged in the business of
tree trimming and removal are performing a service, the gross receipts of which
are subject to consumers sales and service tax. Persons engaged in "stump

removal® are engaged in a taxable service, as are persons engaged in the removal
of any other portion of a tree, such as the branches or trunk. The trimming or
removal of any scrub which has_ a woody main stem or trunk with branches shall
constitute tree trimming or removal and the gross receipts from the trimming or
removal of such a scrub shall be subject to tax. Persons who engage in the
business of tree trimming and removal who cut the wood from the trees which they
trim or remove into sizes suitable for sale as firewood and to sell this wodd
for firewood ars engaged in the sale of tangible personal property, and the
gross receipts from the sale of this wood are subject to tax. The services of
persons who trim or remove trees and sell the wood which they have cut are
providing services for resale., Therefore, such persons must collect consumers
szales and service tax on the service of iree trimming or removal and cn the sale
of firewocd. . _ - :

117.25 Venetian Blinds. = The sales of venetian blinds and the
incidental installation thereof by the retail dealer or his agent are
transactions subject to_consumers sales and service tax.

117.26 Wall-to-Wall Carpeting. - The sale and incidental installation of
wall-to-wall carpeting by a retail dealer or his agent is subject to consumers
sales.and servige %ax baginning July 1, 1989,

117.27 Water Conditioning and Softening. = Persons engaged in the
business of water conditioning and softening are performing a service, the gross
receipts of which are subject to tax. '"Water scftening” means the removal of
minerals from water to render it more suitable for drinking and washing. '"Water
conditioning" means any action other than water softening taken with respect to
water which renders the water fit for its intended use for more healthful or
enjoyable for human consumption. The phrase "water conditfoning" includes but
is not limited %o water filtration, water purification, the fonization and
reverse osmosis. The sarvice of water purificatien is taxable whether performed
for residential, commercial, industrial, or agricultural uses.

117.28 Well Drilling. - Persons engaged in the business of water well
dri1ling are rendering a contracting service, the gross receipts from which are
not subject to tax.

§ 110-15-122. Mobile Homes, Modular Homes and Manufactured Homes.

122.1 Gereral rule. Consumers sales and use.taxes apply to the sale or
use in this State of mobile homes. The term "mobile homes" is defined for
purposes of these regulations to mean '"manufactured hemes," as defined in

Section 122.2 of these regulatiens. If the manufactured home will be used by
the owner thereof zs the owner's principal year-round residence and dwelling, 2
special consumers sales and use tax rate of three {3%) applies to the sale or
use rather than the general consumers sales and service tax rats. All other
purchases and uses of manufactured homes are subject to the general consumers
sales and service tax rate.
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122.1.1 Before the special three percent consumers sales and use tax
rate can apply to the sale of a manufactured home, the purchaser must give to
the vendor of the manufactured home a properiy exascuted exemption certificate. .
If the vendor of the manufactured home is not required to coliect this State's
consumers sales or use taxes, the purchaser must remit the amount of censumers
sales or use taxes due directly to the Tax Commissioner,

122.1.2 A manufactured home owned and used by a nonresident outside
this state for more than six months prior to moving it into this State and
establishing residency here is exempt from use %ax. . "

122.1.3 __If the manufactured home was purchased outside this State,
then the amount of sales or use taxes lawfully ‘paid to another state on the
purchase price of the mobile home may be zppifed to reduce to zero any West
Virginia use tax liability based ¢n the purchase price.

122.2 "Manufactured Home" Defined. The term “manufactured home" means
a structure, transportable in one or more secticns, which in the traveling mode
is eight body feet or more in width or forty body feet or more in Tength or,
when erected on site, is three hundred twenty or more square feet, and which is
built on a permansnt chassis and designed to be used as. a dwelling with or
without a permanent foundation when connected to the reguired utilities, and
includes the plumbing, heating, air-conditioning and electrical systems
contained therein; except that such term shall include any structure which meets
a1l the requirements of this definition except the size requirements and with
respect to which the manufacturer voluntarily files a certificate which complies
with the applicable federal standards as set forth in the National Manufactured
Housing Construction and Safety Standards Act of 1974 (42 U.S5.C. § 3401, et.
seq.) and the federal manufactured home construction and safety standards and
requlations promulgated by the Secretary of the Unfted State Department of
Housing and Urban Development te implement such act. The term "manufactured

housing" includes:

122.2.1 Units containing parts that may be foided, coilapsed cor
telescoped when being towed and that may be expanded to provide additional cubic
capacity.

122.2.2 Units composed of two (2} or more separately towable
components designed to be Jointed into cne (1) integral unit capable of being
separated again into the components for repeated towing.

122.2.2.1 For purpcses of these regulations, such units shall
include, but not be limited to, "modular homes” comprised of two or more
sections, with or without a chassis, built to a state or model code other. than
the National Manufactured Housing Construction and Safety Standards Act, which
are primarily constructed .at a Tocation cther than the permanent site at which
they are to be finally assembled, which are shipped to the permanent site with
most permanent components in place, and which require less than five percent
(5%) of final assembly (measured by the cost of construction materials and
Tabor) at the permanent sfite of installation.

122.2.3 Units designed to be used for residential, commercial,
educaticnal or industrial purposes, excluding, however recreational vehicles.
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As used herein, "recreational vehicle" means a vehicular portable structure
buiTt on a chassis designed to be used as a temporary dwelifng for travel,
recreational and vacation uses, permanently identified "travel trailer' by the
manufacturar of the trailer and when factery equipped for the road, having a
hody width not exceeding eight feat and a body Tength not exceeding thirty-two
foet. o

122.2.3.1 Beginning July 1, 1989, recreational vehicles are
subject to the vehicle title privilege tax imposed by W, Va. Code § 17A-3-4.
When that tax is paid, the recreaticnal vehicle is exempt from consumers sale
and use taxes. - _ o ,

122.3°  "Sale and Instailation of Manufactured Home by Seller.

122.3.1  When a vretail dealer of manufactured homes sells a
manufazctured home from his inventory and agrees to hook-up and connect the same,
or to arrange for the hook-up and connection to be done by another, consumers
sajes and use taxes are due on the gross proceeds which the retafl dealer
derivas from the entire transacticn. By statute, the hook-up and ceonnection of
a manufaciured home is deemed to be incidental to the sale thersof when the
retail dealer does the hook-up and connection or arranges for anoiher person to
do the hook-up and connection.

122.3.2 Activities which are included in the phrase "hook-up or
connection" include, but are not necessarily limited to, the hooking-up of
utility lines, the blocking up of the home, the underskirting of the home,
attaching the home to the foundation, the finfshing of interior trim, the
joining together of modules or sections, or mere delivery of the home to the
site. o -

122.3.3 If the vendor of the home, or another whose work s arranged
for by the vendor, prepares the site for the home by constructing a foundatien
for the home or by installing utility Tlines to the site or doing other
contracting activity, the hook-up and connection of the home are no Tlonger
incidental to the sale of the manufactured home. Under these circumstances, the
vendor should charge consumers sales and use taxes on only the sales price of
the mobile home. Consumers saies and use taxes should not be charged on the
contracting service. For example, the sales price of a manufactured a home is
$20,000.00. The vendor prapares the site at a cost of $5,000.00. The sales
price of the home is subject to consumers sales and use tax. Site preparatien,
which is classified as contracting, is not taxable; but the materials purchased
for use or consumpiion in the contracting activity would be taxable to the
contractor at the time of purchase.

122.3.3.1 The special vrule provided in Section 122.3.2 is
contrary to the general rule that when materials are provided as part of a
contract for contracting services the contractor is deemed to be the ceonsumer or
user of 217 the material used or consumed in the contract and must pay consumers
sales and use taves on the purchase price of such._.items. If the gerneral rule
were to he applied, the contractor would pay tax on the purchase price of the
manufactured home at the rate of six percent (6%) even though, the contract
might be with a person who will utilize the manufactured home as such person's
principal year-round residence and dwelling. In order %o preserve the benefit
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of the lower consumers sales and .use tax for such persons, this special rule is
orovided. This special rule shall have no effect on the general rule; and if
the general rule is successfully challenged because of this special rule, the
special rule must be set aside.

122.3.4  Separstely-- ftamized Charges for activities which are
incidental to the sale of a manufactured heme are taxable at the rate of six
percent (6%), regardless of the anticipated use of the kome. To illustirate, 2
manufactured home cost $20,000. The vendor agrees to deliver, hook-up and
connect the home at the customer's site for $2,000. Because the purchaser will
use the manufactured home as his principal year-round residence and gives the
vendor a certificate to that effect, the $20,000 charge for the manufactured
home is taxed at thres percent (3%). The $2,000 charge is taxed 2t six percent
(€%).

122.3.5 A vendor of manufactured homes who sells accessorfes for
manufactured homes or other tangible personal propertiy fm-a-separate-transaction
must collect consumers sales and use taxes at the six percent (6%) rate.

122.3.6 See Section 107 of ‘these regulations for information
relative to contracting.

122.4  Activities by an Independent Third Party.

122.4.1 The hook-up and connection or installation of manufactured
homes by a contractor who is not the vendor of the home, and who is not a perscn ..
whose services are arrangad for by the vendor of the home, will generaliy be
classified as the performance of a contracting service. ' '

122.4.2 Tangible personal property and taxable services used or

consumed in the preparation of the site or in the hoock-up and connection or
installation of the home are taxable_at the time of sale to the contractor. -

§ 110-15-123. Direct Use Concept.

123.1 . General Concept. -~ Beginning July 1, 1987, the 1iability of
certain industries outlined in Section 123.2 for consumers sales and service tax
on purchases for use in business became subject to the. direct use concept.
Under this concept, the applicability of the sales and use tax depends on the
classification of the business purchasing the property or service and the use of
the property or service being purchased rather than the type of property Or
service purchased. The same purchase of the same {tem. may Dbe taxabie in one
instance and exempt in another, depending totally on its purchaser and usage.
The basic concept is that purchases directly used in activities or operations
which are an integral and essential part of the specified business' activity are
exempt from sales and use tax, while purchases which are instead used in
activities. or operations which are fincidental, convenient, or remoie to such
activities are taxable for sales and use tax purposes. More specific guidelines
are provided in Sactions 123.3 and 123.4 of these regulations.

123.2 ‘Industries Subject to the Direct Use Concept and Effective Dates.
- Tha-actiyitiee— +n-this-State-of-manufactyrings-transportations-transmisstony
commurications-and-the-production-of-natuyrai~resources-are-subject~to-the-direcs
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yse-coneept-on-and-after-Juiy-17-1987- Persons who are engaged in the business
of manufacturing, transportation, transmission, communication or production of
natural resources who_ purchase property or services for use in that business
activity are subject to tne direct use concept. The Persons engaged in the
business activity of contracting %s are subject to the direct use concept only
for the period July 1, 1987 to February 28, 1983.  On or after March 1, 1989,
purchases for use in contracting are subject to the rules outlined in Section

107 of thess regulations,

123.3 General Guidelines for Determining Taxability of Purchases for
Use in Industries Subject to Direct Use Concept. = General guidslines for
determining whether property or services are directly or indirectly used in an
activity, thereby making the purchase taxable or exempt, are outlined in
Sections 123.3.1 and 123.3.2 of these regulations. More specific examples are
listed by industry in Section 123.4 of these.regulations.

123.3.1 Uses of Property or Seryices Constituting Direct Use. - Uses
of property or services which will constitute diract usaz when used by a person
engzged in_ the business of manufacturing, transportation, transmission,
Communication or the production of natUrai resources, thereby making its
purchase exempt from sales and use tax shall include only the following

123.3.1.1 Tangible personal property physically incorporated jnto
a finished product resulting from manufacturing production, production of
natural resources or from coniracting activity during the peried July 1, 1987 to
February 28, 1989. For example, raw materfals used by a manufacturer in making
the finished product would be directly used in manufacturing.

123.3.1.2 Tangible personal property or services causing a direct
physical, chemical or other change upon proparty undergoing manufacturing
production, production of natural resources or subject to contracting activity
during the period July 1, 1987 to February 28, 1989. For “example, equipmant
used to assemble parts during the manufacturing process would be directly used
in manufacturing.

123.3.1.3 Tangible personal property or services. used in
transporting or storing property undergoing transportation, communication,
transmicsion, manufacturing producticn, production of natural resources or
subject to contracting activity during the period July 1, 1987 to February 28, .
1989. For example, fork 1ifts used to move partially manufactured goods from
one area to another would be directly used in manufacturing, while fork Tifts
used to move completed goods on the loading dock would not be directly used in
manufacturing. '

123.3.1.4 Tangible perscnal property or services wused in
measuring or verifying a change in property directly used in transportation,
coemmunication, transmission, manufacturing production, production of natural
resources, ‘or in centracting activity during the period July 1, 1987 to
February 28, 1989. For example, testing equipment used in quality control to
determine whether goods being manufactured meet contract specificaticns would be
directly used in manufacturing. ' '
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123.3.1.5 Tangible personal property or services used to
physically control or direct the physical movement or operation of property
directly used 1in transportation, communicaticn, transmission, manufacturing
production, preduction of natural resources or in contracting activity during
the period July 1, 1987 to February 28, 1989. For example, conveyor belts used
in moving manu.actured goods on o an assemb?y Tine would be diresctly used in
manufacturing. T

123.3.1.6 Tangible personal property or services used to direct
or vrecord the flow of property undergeing transportation, communication,
transmission, manufacturing production or production of natural resources or in
contracting activity during the period July 1, 1987 to February 28, 1983. For
example, meiers used to record the amount of natural gas trave?1ng through a
pipeline would be directly used in transmission.

123.3.1.7 Tangible perscnal property or services used to produce
energy for property directly wused in . transportaiion, cemmunication,
transmission, manufacturing production or producticn of natural resocurces, or in
contracting act1v1ty during the period July 1, 1987 to February 28, 1989. For
example, an electrical generator or boiler used to produce energy for use in
operating equipment directly used in manufacturwﬂg is considered to be directly
usaed in manufacturing. ' S

123.3.1.8 Tangible vpersonal oproperty or services used to
facilitate the transmissicn of gas, water, steam or electiricity from the peint
of their-diversion to property directly used in transportation, communication,
transmission, manufacturing production, production of natural rescurces, or in
contracting activity during the peried July 1, 1887 to February 28, 1989. For
examplie, pipes uUsad to carry water to equ1pment d1rect1y used 1in manufactur1ng
would be dirasctly used in manufacturing. —-

123.3.1.9 Tangible personal property or services used to centrol
or otherwise regulate atmospheric conditions required for transportation,
communication, transmission, manufacturing production, production of natural
resources or in_ contracting activity during the period Juiy 1, 1987 to
February 28, 1989.  For example, air conditioning necessary teo control
temperatures during a manufacturing process would be directly used while air
corditioning for the personal comfort of emp?oyees would not be directly used in
manufacturing. :

123.3.1.10 ‘Tangible personal property or services which serve
as an opsrating supply for property undergoang transmission, manufacturing
production, production of natural resources or in gentracting act1v1ty during
the period July 1, 1987 to February 28, 1889, or for property directly used in

transpertation, communication, transmission, manufacturing production,
producticn of natural resources or in contracting activity during the period
July 1, 1987 to February 28, 1988, For example, warehouses used to store

property directly used in the manufacturing process are directly wused fin
manufacturing. : —

123.3.1.11 Tangible personal property or services used in the

maintenance or repair of property directly used in transportation,
communication, transmissfon, manufacturing production, production of natural
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resgources. or in contracting aeiivity dur1ng the perjod July 1, 1987 <o

February 28, 1989, For example, repair services performed on equipment used
directly in the manufacturing process are directly used in manufacturing.

123.3.1.12. Tangible persona? property or services used in the
storage, removal or transportation of economic waste directly resulting from the
activities = of . transportaticn, communication, transmission, manufacturing

production, production of natural respurces, or in contract?ng activity during
the period July 1, 1987 to February 28, 1983. For example, trash bins used to
store waste directly resulting from manufacturing are directly wused 1n
manufacturing. - :

123.3.1.13 Tangible personal property or services used in
pollution contrel or environmental quality or protection activity directly
relating to the activities of transportation, communication, transmission,
manufacturing production, production cof natural resources or 1in contracting
activity during the period July 1, 13987 to February 28, 1989. For example, a
scrubber used fo clean air emwss1ons from a manufacturmng facility would be
directly used in manufacturing or a slurry pond used to coliect runoff from a
mine would be directly used in the production of natural resources.

123.3.1.14 Tangible perscnal property or services used in
personnel, plant, product, or community safety or security activity directly
relating to the activities of transportation, communication, transmission,
manufacturing production, production of natural resources, or in contracting
activity during the period July 1, 1987 to February 28, 1989. For example,
safety shoes ‘used by personnel for protection in a hazardous manufacturing
facility are directly used in manufacturing.

123.3.1.15 Tahgible personal property cor services used as an
integral and essential part of transportation, communication, transmission,
manufacturing production, production of natural resources or 1in contracting
activity during the period July 1, 1887 to February 28, 1989. .

123.3.2. Uses of Property or Serviges Not Constituting Direct Use. --
Uses of property or services which will not constitute direct use, thereby
making the purchase subject to the sales and use tax shall include, but not be
1imited to the following:

123.3.2.1 Tangible personal property or services used in the
heating or 1llumination of office buildings. For example, the purchase of
Tighting fixtures for an office building would not be directly used.

123.3.2.2 Tangible personal property or services used in
Janijtorizal or géneraT cleaning activities. . For example, cleaning suppiies or
Jan1t0r1a? sarvices purchased for general maintenance of a fac711uy would not be
directly used. — - _ :

123.3.2.3 Tangible personal property or services used for the

personal comfort of employees. For example, couches purchased for the employee
Tounge would not be directly used.
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123.3.2.4 Tangible- perscnal property or services wused in
production planning, scheduling of work or fnventory control. For example, a
computer purchased  for use in maintaining records on inventory levels pr for
layout and designing of products weuld not be directly used.

123.3.2.5 Tangible opezrsonal property or services used in
marketing, general management, supervision, finance, training, accounting and
administration, For example, preperty purchased for use in research for a new
or improved product would not be direcily used. )
‘ 123.3.2.6 Tangible personal property or services wused 1in an
activity or functicn incidental or convenient to transportation, communication,
transmission, manufacturing production, production of natural rescurces, or in
contracting for the period July 1, 1987 to February 28, 1889, rather than in an
integral or essent1a1 part of such activity.

i23.4 Direct Use Guidelines for Specific Industries. - Guidelines for
determining whether property or services. are directly or indirectly used in
certain specific industries are outlined in Sections 123.4.1 through 123.4.5 of

these regulations.

123.4.1 Transportation. - Transportation means the act cr process of
conyeying, as a commercial enterprise by a person engaged in the business of
transportation, passengars or goods from one place or geographical Tlocation to
another place or gecgraphical location. The transportation activity must be
conducted for others as & commercial enterprise and does not include Zihe
transportation of goods by the owner of the goods, such as the transportation of
goods to a customer by the manufacturer, or the transportation of goeds by the
seller of ihe qoods to the buyer of the goods, such as a retailer delivering

goods it has sold. _ JTransportation also does not include storage of tangible

personal p__perty urless it 1is only temporarily stored while in transit.
Purchases of tangible personal property or services not directly used in
transportation are subject %o the sales and use tax. This regulation also
applies to taxpayers engaged in_transportation that are subject to the control

of the Public Service Comm1ss1on

123.4.1.1 Taxaple Items. ‘The following items are indirectly
used in transportation activity and subJect to sales and use tax. This Tist
gives only examples of taxable items and is not intended to be 211 inclusive.

123.4.1.1.a Office supplies.
122.4.1.1.b Office equipment.
1232.4.1.1.c Bi1ling supplies.
123:4.1.1.d Tariff rate schedules

123.4.1.1.e Motor  freight guides or other ‘irade
publications. ' ' :

122.4.1,1.°f Uniforms.
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123.4.1.1.g - Paper towels, cloth towels.
123.4.1.1.h Hand cleaner.
123.4.1.1.1 Toilet suppiies.

123.4.1,1.3 Space heaters, except when used to preservye
nroperty being transported. ,

123.£.1.1.k Linens.

123.4.1.1.1 Beds.

123.4.1.1.m Dishwasher, stove, other kitchen items.
123.4.1.1.n Time records — log books.

123.4.1.1.¢  Machinery and tools used to repair vehicles
other than transpertation vehicles, i.e., supervisor's car.

123.4.1.1.p Repair parts for vehicles other than
transportation vehicles, i.e., supervisor's car.

123.£,1.1.¢q Fquipmant such as fork 1ifts or hand trucks
used to move goods in storage rather than goods in transit.

123.4.1.1.r Temporary employment services  when persons
are_not employees of the taxpayer and are rendering services not directly used
in the transportation activity, such as clerical services.

123.4.1.1.s  Consultant services unless the services
rendered are professional or directly used in the transportation activity,

123.4.1.2 Exempt Items. - The following items are directly used
in transportation activity and exempt from sales and use tax. The list only
gives examples and is not intended to be all inclusive.

123.4.1.2.a Repair paris for transportation vehicles.

123.4.1.2.b Machinery and toois used to repair
transportation vehicles. : _

123.4.1.2.¢c Tires, %ibes, batteries, moicr o0il, gresase
fubricants, and brake and <%ransmission fluids used on or 1in transportation
vehicles,

123.4.1.2.d .. Repair manuals for transportation vehicles.

1723.4.1.2.e Cleaning supplies used to ¢lean
transportation vehicles.
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123.4.1.2.f . Equipment such as fork 1ifts, hand trucks,
conveyor systems and dollies, Used to load, unload or move goods in transit
rather than goods in storage.

123.4.1.2.¢g Heating or cooling equipment used to maintain
temperatures necessary to maintain goods in transit.

123.4.1.2.h Truck scales.

123.4.1.2.1 Two-way  radios used in  transportation
vehicles. - _ :

123.4.1.2.3 Reflectors and fire extinguishers used on
transportation vehicles.. : .

123.4.1.2.k Crates and packing materials used to pack
goods in transit,

123.4.1.3 Items Used in Both Taxable and Exempt Manner. - It fis
possible for an ftem to be used in_both & taxable or exempi manner. In such
instances, apportionment of the tax may be necessary. The apportionment must be
performed using a reascnable method acceptable to the Tax Commissianar,
Additional information on apportionment is provided in Section 9d of these.
regulations. T T - -

123.4.2 “Manufacturiang. - Manufacturing means a systematic operation
or integrated series .of systematic operations engaged in as a business or
segment of a business which transforms or converts tangible personal property by
physical, chemical or other means intoc a different form, composition or
character from that in which it originally existed. Purchases of tangible
personal property and services which are directly used in manufacturing activity
by a person engaged in the business of manufacturing are exempt from sales and
use tax. Purchases of tangible personal property or services not directly used
in manufacturing are subject tc sales and use tax.

‘ 123.4.2.1 Taxable Items. - The systematic operation or integrated
series of systematic operations which constitutes manufacturing begins with the
storage and handling of raw materials and continues through the last step of
processing. Storage of completed products and transportation of compieted
products to the customer or to another site is not included in manufacturing.
Also, ftems relating to the -administration of the plant or manufacturing
facility are not cgnsidered to be directly used and are taxable.  The 1ist
provides only some examples of taxable items and is not intended to be all
inclusive. ' '

123.4.2.1.a Office furniture,
123.4.2.1.b Office supplies and eguipment.
123.4.2.1.¢c Recordkeeping materials.

123.4.2.1.d Research and development equipment used in
developing new products or improving present products.
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123.4.2.1.e - Computer and computer software, unless used
to contrcl the flow ¢f geoods in production.

123.4,2.1.°F Layout and design equipment, including
computers and computer scftware.

3237478730 F 123.4.2.1.g Manuals and trade publications,
3123-4-2737g 123.4.2. 1.0 Uniforms.

1237472737k 123.4.2.1.1 Toilet suppliies, paper and cloth
towels ‘

32374727374 123.4.2.1.5 Heating  and air conditioning
equipmant, except if specifically designed tc maintain atmospheric conditions
essential to the manufacturing process or to the maintenance of the manufactured
goods. . AR :

IP3-4-2-105 123.4.2.1.k Machinery, tools, parts, and
materials used to repair equipment other than equipment directly used in the
manufacturing process.

123-4-2+3+k 123.4.2.1.1 Machinery, tools, parts and
materials used to maintain site facilities other than facilities directly used
in manufacturing, such as materials used to maintain office facilities. _

12374727371 123.4.2.1.m Materials used to construct, pave
or maintain parking lots.

123-4-2-1-m 123.4.2.1.n Tangible personal property and
services used to convey, handle, transport market or display finishad productsi
including flag car services. .

123747271wn 123.4.2.1.0 Tangible personal property and
services used to convey finished geoods to storage or to stere, or to remove or
Toad finished goods from storage at the plant site.

1237472737 123.4.2.1. ¢ Tangible personal  property  or
services wused in advertising or marketing manufactured g¢oods, including
withdrawal of saiesman's samples from fnventory.

123-4-2-%-p 123.4.2.1.q Purchases of repairs to fuifill
manufacturer's warranty.

123.4.2.1.r Temporary employment services when parsons
are nct employees of the manufacturer and are rendering services not direcily
used in the manufacturing activity, such as clerical services.

123.4.2. 1.5 Consultant services unless the services

rendered are profedsional or directly used in manu.acturlnq activity.

123.4.2.1.t _ Blueprints and blueprinting equipment.
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123.4.2.2 Exempt Items. - The following items when purchased by a
person engaged in the business of manufacturing are directly used in

manufacturing and _are exempt from sales and use tax. The 1ist provides only
some axampies and is not intended te be all Tnclusive.

123.4.2.2.3a Raw materials used in manufacturing which are
incerporated into and become part of the completed product.

123.4.2.2.b Tangibie personal property or services used
in conveying or unloading raw materials into stcrage or from storage to'the
producticn Tine.

123,4.2.2.¢  Tangible personal preoperty cor services used
in storage of raw materials or partially finished manufactured goods.

123.4.2.2.4d Machinery or equipment used directly in
manufacturing.

123.4.2.2.e Machinery, toels, repair parts, and materials
used to repair and maintain equipment directly used in the manufacturing
process. : : - Rt - -

123.4.2.2.fF Tangible personal property or services used
to convey partially finished manufactured goods from storage to the production
Tine or from one part of the production Tine to another.

123.4.2.2.g Machinery, tools, repair parits, and materfals
used to maintain plant site facilities directly used in the manufacturing
process., - . :

123.4.2.2.h Heating and air conditioning equipment, but
only if specifically designed to maintain atmospheric conditions essential to
the manufacturing process or to the maintenance of the manufactured goods.

123.4,2.2.1 Tangible personal property and services used
in testing and inspecting products on the production line for quality control
purposes. :

123.4.2.2.3 Computer hardware and scftware but only if
used to direct productien Tine operations or control the flow of goods in
production or in quality control. If used for administrative purposes, computer
hardware and scftware are taxable, _

123,4.2.2.k Safety equipment or clothing such as safety
shoes, safety goggles, safety gloves, fire extinguishers, or first aid kits, but
enly if used in connection with or if necessary to the manufacturing process.

123.4.2.2.1 Tangible perscnal property or services used
in plant security, such as plant security guard services cor alarm systems,

123.4.2.2.m Pollution control equipment used to

eliminate, prevent, or reduce air, water or nofse poliution resulting directly
from manufacturing activity.
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123.4.2.2.n - Boxes, cartons, containers, and wrapping and
packaging materials and supplies used in packaging or packing manufactured
products for sale, but only if the packaging material is actually transferred to
the purchaser as part of the product. For example, cartons transferred to.the
purchaser as part of the sale are exempt, but racks used to facilitate delivery.
which must be returned by the purchaser are taxable.

123.4.2.3 Ttems Used in Boih Taxable and Exempt Manner. - It is
possible for an item to be used in both a taxable or exempt manner. In such
instances, apportionment of the tax may be necessary. The apportionment must be
performed using a reasonable method acceptable to the Tax Commissioner.
Additional information on apporticnment is provided in Section 9d of these
regulations.

123.4.2.4 Exemption from Direct Use Concept for Persons Engaged
in Activities Subject to the Business and Occupation Tax. - Persens subject to
the business and occupation tax are exempt on all pirchases made by them for use
in business and occupation tax activities. This exemption includes purchases
used either directly or indirectly in the public service or utility business or
in the business of generating or producing electric power, Dut only in
activities for which the gross receipts are subject to business and occupation
tax (W. Va. Code § 11-13~1 et seg.). It should be noted that some entities may
he engaged. in many businesses, some of which are subject to business and
occupation tax and some of which are not subject to the business and occupation
tax. Both those purchases directly or indirectly used in activities subject to
the business and occupation tax made by a person subject to the business and
occupation tax would be exempt from sales and use tax. Purchases for use in the
other activities would be taxable unless they qualify for another exemption. If
a person will be using the jtem both in an exempt manner and a taxable manner,
it is pocssible that he may have to apportion the tax on purchases used in more
than one zactivity. The apportionment must be performed using a reasonabie
method acceptable to the Tax Commissioner. Additicnal dinformation cn
apportionment is provided in Section 9d of these regulations. : :

123.4.3  Production of Natural Resources. - The production of natural
resources means the performance by the owner of the natural resources, or
another of the act or process of exploring, developing, severing, extracting,
reducing to possession and loading for shipment for sale, profit, or commercial
use of any natural rescurce products, and any reclamatfon, waste disposal or
environmental activities associated with these activities. Persons engaged in
the business of the production of natural resources are subject to the direct
use concept, unless they fall within the special exemption for severance
taxpayers outlined in Section 123.4.3.4 of these regulations. If the person
engaged in the production of natural resources is not entitled to the exemption
for seyerance taxpayers, they must pay tax on purchases of tangibie personal
property and services, which are indirectly used in the production of natural
resources. Purchases of tangible personal property and services which are
directly used in_the business of the production of natural resources are exempt
from sales and use tax when such property or services are purchased by a person
engaged in the business of the production of natural resgurces. L

123.4.3.1 Natural Resource. = The term natural_resource means all
forms of mineral including, but not Timited to, rock, stone, limestone, coal,
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shale, gravel, sand, clay, natural gas, oil, and natural gas liguids which are
contained in or on the soils or waters of this State, including standing timber.

123.4.3.2 Severing or Severed. - Severing or severed means the
physical remcval of the natural resources from the earth or waters of this State
by any means or from the waste or residue of prior mining.

123.4.3.3 Activities Not Included in the Production of Natural
Resources. = The production of natural resources shall not fnclude the
following: o - : - : .

123.4.3.3.8 In the case of Tlimestone gquarried or mined,
any activity after the stone is severed and reduced to possession on the
surface. Processing of limésteone is considered te be manufacturing.

123.4.3.3.b In the case of natural gas, any conversion or
refining process. Conversion or refining of natural gas is considered to be
manufacturing. :

123.4.3.3.¢ In the case of oil, any conversion or

refining process. Refining of oil is considgred to be manutacturing.

123.£.3.3.d In the case of timber, any cuts after the
tree is severed, topped and delimbed. See Burruss v. Hardesty, 297 S.El2d 836
(W. Va. 1982). The cutting of timber at & sawmill is considered to be
manufacturing. ' ST o

123.4.3.4 Exemption from Diregt Use Concept for Persens Engaged
in_Activities Subject to the Severance Tax. - Persons subject to the severance
tax are exempt on all purchases made by them for use in severance activities.
This exemption inciudes purchases used either directly or indirectly in the
production of natural resources, but eonly in activities for which the gross
receipts are subject to severance tax (W. Va. Code § 11-13-1 et seg.). It
should be noted that some entities may be engaged in many businesses, some of
which are subject _to severance tax and some of which are not subject to the
severance tax., Both those purchases directly or indirectly used in activities
subject to_ the severance tax made by a person subject to the severance tax would
be exempt from sales and use tax. Purchases for use in the other activities
would be taxable unless_they qualify for anoiher exemption., If a person will be
using the item both in an exempt manner and a taxable manner, it s possible
that he may bhave to apportion the tax on purchases used in more than one
activity. The apportionment must be performed using a reascnable method
acceptable to the Tax Commissioner. Additicnal information on apporticnment is
provided in Secticn 9d of these regulations.

123.4.3.4.3 Example. - The gross receipts recefved by the
owner from the guarrying of Timestone is subject to the severance tax. If that
same entity also processes the ITimestone, the processing activity would be
classified as manufacturing. Purchases for use either directly or indirectly,
in the aguarrying business would fall within +the exemption for severance
taxpayers. However, only those purchazses directly used or consumed in the
manufacturing activity would be exempt,
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123.4.3.5 Treatment of Contract Miners or Contract Cutters
Engaged in Production of MNatural Ressources. = A contract miner or cutter is a
parson engaged as an independent contractor in producing natural resopurces which
are owned hy others. Coniract miners or cutters are considared to be engaged in
the production of natural resources and thefr purchases are subject to the
direct use concept when engaged in the activities outlined in Section 123.4.3 of
these reguiations. Purchases made by a contract miner or cutter for direct use
in the production of natural resources are exémpt, while purchases made for
fndirect .use are taxable. Contract miners or cutters are not eligible for the
exemption. outlinaed in Section 123.4.3.4 of these reguiations, because they are
not subject to the severance tax. Contract miners or cutters are not subject to
the severance tax because they do not have an economic interast in the natural
resource product being produced. -

123.4.3.6 Taxable Items. = Purchases of tangible personal
property or services indirectly used in the preduction of natural resources are
taxable, unless made by a person subject.to the severance tax and used in an
activity subject to ths severance %fax. _The following {tems are not directly
used in production of natural resources and may be subject to the sales and use
tax depending on whether the purchaser is subject to the severance tax. The
1ist provides only scme examples of taxable items and is not intended to be ail
inclusive. o _ ) T ' o

123.4.3.6.a" Al1 Natural Resources. - {Special rules exist
for severance taxpayers. See Section 123.4.3.4 of these regulations).

123.4.3.6.a.1 Rlueprints or biueprinting equipment.

123.4.3.6.a.2 Engineering equipment and surveying
equipment, maps, and other properiy used in exploration.

123.4.3.6.a.3 Q0ffice zand clerical supplies and
eguipment.

123.4.3.6.a.4 Janitorial supplies.

123.4.3.6.a.5 Light bulbs and fixtures wused in
offices, repair shops, bath-hcuses, cor similar facilities.

123.4.3.6.a.6 Supplies used in bath-house.

123.4.3.6.a.7 Textbooks, manuals, and refereance
materials. '

123.4.3.6.a.8 Research and developmeni equipment used
in developing new products or improving present products,

123.4.3.6.a.9 Personnel records, time logs.
123.4.3.6.2.10 Machinery, tools, parts, and materials

used to repair sguipment other than equipment directly used in the production of
natural resources, ’ - o
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123.4.3.6.a.11 Machinery, tools, parts and materials
used to maintain office facilities, repair shops, bath-houses, or eating
facilities. CoT - T

123.4.3.6.a.12 Temporary employment services when
persons not employees of the taxpaver and are rendering services not directly

used in_tne activity of the production of natural] resources, such as clerical
services.. ) ' - ' T :

123.4.3.6.a.13 Consultant sevrvices, uniless services
rendered are professional or directly used in the activity of the production of
natural resources. ' ’ - -

123.4.3.6.b Coal_Mining and Procassing. - (Special rules
axist for severance taxpayers. See Section 123.4.3.4 of these regulations).

123.4.3.6.b.1 Tangible personal property or services .
tsed in the transportation of coal from the mine to the customer or from the
processing plant to the customer.

123.4.3.6.¢ Limestone Quarrying. = (Special rules exist
for severance taxpayers. See Section 123.4.3.4 of these regulations).

122.4.3.6.c.1 Tangible personal property or services
used in the transportation of Timestone from the quarry floor to a customer.

' 122.4.3.6.c.2_ Tangible personal property or services
used indirectiy in the processing of Timestone. !imestone oprocessing is
considered to be manufacturing rather than the production of natural resources,
therefore purchases for indirect use in processing are taxabie. See Section
123.4.2 of these regulations for more specific guidelines.

123.4.3.6.d Natural Gas and 0il Production. - (Special .
rules exist for severance taxpayers.’ See Section 123.4.3.4 of these
regulaticns).

123.4.3.6.d.1 Tangible perscnal property or services
used indirectly in the refining or processing of natural gas or oil. The
refining or processing of natural gas or oil fs considered to be manufacturing.
Therefore, purchases for indirect use in refining or preocessing are taxable.
See Section 123.4.2 of these regulations for more specific guideiines.

: 123.4.3.6.¢ Timbering. - {Special rules exist for
severance taxpayers. See Section 123.4.3.4 of these regulations).

123.4.3.6.2.1 Cables used to secure logs to a truck
for transportation to a customer.

123.4.3.6.e.2 Machinery, tools, parts and materials
used to maintain equipment used to transport logs to a customer.

123.4.3.6.e.3 Tangible perscnal property cr services
used indirectly 1in activities occurring after the delimbing of the tree.
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Activities such as cutting timber at the sawmill are considered to be
manufacturing, Purchases for indirect use in manufacturing are taxable. See
Section 123.4.2 of these regulations for more specific guidelines.

123.4.3.7 Exemgt Items. - Purchases of tangible perscnal property
or services directly used in the product1on of natural resources are exempb from
sales and use tax. The fcllowing items when used by a person engaged in the
business of production of natural resources are directly used in the production
of natural rescurces and are exempt trom sales and use tax. The list provwdes
only some examples of exempt items and is not intended toc be all inclusive.

123.4.3.7.a A11 Natural Resources. .

123.4.3.7.a8.1 Pollution «control eguipment used to
eliminate, prevent, or reduce air, water, or noise pollution resuiting directiy
from production activity.

123.4.3.7.2.2 Tangible personal property or services
used for produciion s1te security, such as security guard services or alarm
systems. -

123.4.3.7.2.3 Safety equipment or clothing such as
safety shoes, safety goggles, safety gloves, fire extinguishers, or first aid
kits, but only if used directly in the production process.

123.4.3.7.a.4 Machinery, tools, repair parts, and
materials used to repaivr and maintain equipment directly used in production.

123.4.3.7.2.5 Machinery, tools, vrepair parts, and
materials used in reclamation activities associated with the production of
natural resources. S ) R

123.4.3.7.b Coal Mining and Processing.

123.4.3.7.5.1 Machinery and equipment used to sever or
extract the coal incliuding continuous miners, augers, picks, and other cutting
machines and tocls for undsrground mining and dozers, end Joaders, cranes,
backhoes, and power shovels for surface mining.

123.4.3.7.b.2 Mine support and roof materials such as
timbers, roof bolts, and glue.

123.4.3.7.b.3 Drainage pipnes, pumps and valves Jocated
at or in the mine.

123.4.3.7.b.4 Blasting eguipment and explosivas.
123.4.3.7.6.5 Mine ventilation equipment.

123.4.3.7.b.6 Rock dust and other dust aliloying
materials.

123.4.3.7.b.7 Mine and supply cars.
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123,4.3.7.b.8 Eguipment used. to generatie energy " to
operate machinery and equipment directly used in producticn such as generators,
battery chargers, compressors, and transformers.

123.4.3.7.b.9 Tangible personal property or seryices
used in transportation of coal from the mine face to a stockpile lccated at the
mouth of the mine, such as mine and shuttle cars, treclley and battery
locomotives, cofveyof belts, or railroad tracks located inside the mine.

123.4,3.7.b.10 Tangible personal property cor services
used in the <%ransportation of ccal from the sfte of a surface mine to =z
stockpile where coal is stored for further shipment.

122.4.3.7.b.11 Communication equipment used within the
mine, -

123.4.3.7.b.12 Processing eguipment, such as washers,
centrifuges.

123.4.3,7.b.13 Tangible personal property or services
used to.transport coal from the mine to the processing plant, but only if both
activities are conducied by the same perscn.

123.4.3.7.¢  Limestone Quarrying.

123.4.3.7.c.1 Machinery and equipment used to sever or
extract tha limestone from the face of the quarry.

123.4.3.7.c.2.. Blasting equipment and explosives.

123.4.3.7.c.3 Rock dust and other dust alloying
materials. ‘

123.4.3.7.c.4 Tangible personal property or services
used to transport limestone from the quarry to the processing plant but only if
both activities are conducted by the same person.

123.4.3.7.d Natura!l Gas and 011 Production.

123.4.3.7.d.1 Gas and oil drilling rigs and equipment.

123.4.3.7.d.2 Chemicals used .in gas =ard oil well
completion,

123.4.3.7.¢e Timbering.
123.4.3.7.2.1 Axe.
123.4.3.7.e.2 Chain saw.

' 123.4.3.7.e.3 Cables and chains, if used to move trees
to permit delimbing.
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123,4.3.7.e.4 Hydraulic slasher.

123.4.3.7.e.5 (i1 if usad in severing equipment.

123.4.3.7.e.6 Sawblades.

123.4.3.7.e.7 Saws.

123.4.3.7.e.8 Shearers.

123.4.3.7.e.9 Wedges.

123.4.3.8 Items Used in Both Taxable and Exempt Manner. - It is

possible for an _ftem to be used in both a taxable or exempt manner. In such
instances, apporttonment of the tax may be necessary. The apportionment must be
performed using a reasonable method acceptable to the Tax Commissioner.

Additional information on apportionment is provided in Section 9d of these
regulations. ’ i : o

123.4.4 Transmission. - The activity of transmission means the act
or process of causing liquid, natural gas or electricity to pass or be conveyed
for others for consideraticn ferm from one place or geographical Jocation

through a pipeline or other medium for commercial purposas but _does not include
the passage or conveyance of 1iquid, natural gas or electricity by the owner

thereof. The word medium refers to the stationary mode by which Tiguid, natural
gas, or electricity moves from one Jocation to another, including pipelines or
wires, but excluding tank trucks and barges. Purchases of tangible personal
property or services which are directly used in transmission by a person engaged
in the business of transmission are exampt from sales and use tax. Purchases of
tangible personal property or services which are not directly wused in

transmission are subject to the sales and use tax.

123.4.4.1 Taxable Items. - Purchases of tangible personal
property or services vrelating to the administration or management of a
transmission facility are not considered to be directly used and are taxakie.
The Tist provides on?y some examp1es of taxable 1tems and is not intended to be
all inclusive. . _ S =

123.4.4.1.a Office furniture.

123.4.4.1.b Office supplies and equipment.
123.4.4.1.c Recordkeeping materials.
123.4.4.1.d Research and development equipment.

123.4.4.1.e Computers and computer software, unless used
to trace or control the flow of goods in transmission.

123.4.4,1.f Uniforms.

123.4.4.1.4g Tcilet supplies, paper and cloth towels.
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123.4.4.1.h . Light bulbs and lighting fixtures.

123.4.4.1.1 Heating or ajr- cond1t10n1ng equipment, axcept
if specifically designed to maintain atmospherac conditieons essential to the
transmission process or to maintain products in transmission.

123.4.4.1.] Machinery, tools, parts, and materials used
to repair eqqument other than equipment d1rect1y used in the transmission
process. . _

.

123.4.4.1.k Machinery, %ools, parts, and materials used
to maintain facilities other than those directly used in transmission, such as
materials used to maintain office facilities.

123.4.4.1.1 Storage tanks used to store products before
or after transmission. :

123.4.4.1.m Temporary employment services when persons

are not empigyees of the taxpayer and are rendering seryices not dwrectTy used"

in the activity of transm1ss1on such as cierwca? serv1ces

123.4.4.1. n Consu?tant serv1ces un?ess the services are

123.4.4.2 Exempt Items. - The activity of transmission begins
with the receipt or intake of the Tiquid, natural gas, or eleciricity into the
transmission system and ends with the delivery of the product fo the customer.
Purchases by persons engaged in the business of fransmission of tangible
personal property or sarvices directiy used in transmission activities are
exempt from sales and use tax. The 1ist provides only some exampies and is not
intendad to bes all inclusive. '

123.4.4.2.a Machinery and equipment used dtrect1y in the
transmission process, such as pipes, pcles, and wires.

123.4.4.2.b Machinery, tools, repair parts and materials
used to repair and maintain equipment directly used in the transmissicn process.

123.4.4.2.¢ Machinery and eguipmeni used in clearing the
right of way for transmission Tines.

123.4.4.3 Items Used in Both Taxable and Exempt Manner. - It is.
possible fof an item to be used in both a taxable or exempt manner. In such
instances, apportionment of the tax may be necessary. The apportionment must be
performed using a reasonable method accepuab?e to the Tax Commissioner.
Additional _information on apportionment fis provided in Section 9d of these
regulations.

123.4.4.4 Exemption from Direct Use Concept for Persons Engaged

in Activities Subject to the Business and Occupation Tax. - Persons subject to

the business and occupation tax are exsmpt on all purchases made by them for use
in business and occupation tax activities. This exempiion fincludes purchases
used either directly or indirectly in the public service or utility business or
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in the business of generating. or producing electric power, but only in
activities for which the gross receipts are subject to business and cccupation
tax (W. Va. Code 8§ 11-13-1 et seg.). It should be noted that some entities may
be engaged in many businesses, some of which are subject to business and
occupation tax and some of wh1ch are not subject %o the business and occupation
tax. Both those purchases directly or indirectly used in activities subject to
the business and cccupation tax made by a person subject tec the business and
occupation tax would be exempt from sales and use tax. Purchases for use in the
other activities would be taxable unless they gualify for another exemption. If
a person will be using the ftem both. in an.exempt manner and a taxable manne'r,
it s possible that he may have to apportion the tax on purchases used in more
than ore activity. The apportionment must be performed using a reasonable
methed acceptable to the Tax Commissioner.. Additional dinformation on
apportionment is provided in Section 9d of these reguiaticns.

123.4.5 Communication. - The activity of communication includes all
telephone, vradio, Tight, Tlight wave, radio teliephcne, telegraph and other
communication or means of communication, whether used for voice communication,
computer data transmission, or other encoded symbolic finformation transfers.
Communication activity also .includes commercial brecadcast radio, commercial
broadcast television and cable television. Fersons engaged in the activity
business of communicaticns are subject to_ the direct use concept on their
purchases of tangfble perscnal property or services for use in communication
sactivity business, unless they fall within the exemption for telecommunication
taxpayvers OUu?1ned in Section 123.4.5.1 of thess regulations. If a perscn does
not fall within this exemption, their purchases of tangible perscnal property
and services for use indirectly in the activity of communications are subject to
sales and use tax. Purchases by persons engaged in this State ip the business
of communigations of tangible personal property or services for use directly in
the activity of communication are exempt from sales and use tax. _ '

123.4.5.1 Exemption from Direct Use Concept for Persons Engaged

in Activities Subject to Telecommunications Tax. - Persens subject to. the

telacommunications tax are exempt on all purchases for use in telecommunications
activities. This exemption includes purchases of  tangibie personal property or
services, whether used directly or indirectiy, but only in activities for which
the gross receipts are subject to the telecommunications tax (W. Va. Cede
§ 11-138-1 et seq.). The Pyblic Service Commission provides annually to the Tax
Commissioner a 1ist of activities deemed to bBe competitive, which are not
subject to the telecommunications tax. Purphases;gf tangible personal properiy
or services for Use in these competitive activitiss may Dbe taxable, since the
gross receipts from them are not subject to the telecommunicaticns tax. It
should be noted. that some entities may be engaged in many activities, some of
which are subject to telecommunications tax and some of which are not subject to
the telecommunications tax. Both those purchases directly or indirectly used in
activities subject to the telecommunications tax made by a person subject to the
telecommunications tax would be exempt from sales and use tax. Purchases for
use n the other activitizs would be taxable unless they gqualify for another
exemption. If & person will be using the ftem both in an exempt manner and a
taxable manner, it is possible that they may have tc apportion the tax on
purchases used in more than one activity. The apporiionment must be performed
using a reasocnable method acceptahle to the Tax Commissioner. Additional
informaticn on apporticnment is provided in Secticn 9d of these regulations.
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§ 110-15-126. Food.

126.1 Focd sold by public or private schools, school sponsored studant
organizations, or schocl sponsored parent-teacher associations %o students
enrolled in such school or to empioyees of such school during normal school
kFours s exempt from the consumers sales and service tax and the use tax,
However, sales of food to the general public during novrmal school hours are
taxable. _

126.1.1 Organizations which may make such exempt sales are 3as
follows: ... _ o ST - e ‘ 7 |

126.1.1.1 A public, private, parochial c¢r denominational school
which s subjsct to regulation by the West Yirginia State Board of Education;

126.1.1.2 An  organization which s sponsored by a public,
private, parochial or denominational school which is subject to regulation by
the West Virginia 3tate Board of Education; or

126.1.1.3 A parent-teacher asscciation which is sponsored by a
public, private, parochial o¢r denominational school which 1is subject *o
ragulaticn by the West Virginia State Board of Education.

126.1.2 The following sales of food or food products during other
than normal school hours also are exempt.

126.1.2.1 Sales by a school sponsored student or parent-teacher
association, or similar association, at athletic, cultural or social events when
the proceeds of such sales, after payment of reasonzble expenses, are donated to
the school or used to purchase tangible personal property or services which are
donated to thz school.

126.1.2.2 Sales by a school sponsored student or parent-teacher
association, or similar association, during a fund raising activity which does
not qualify as an athletic, cultural or social event when the proceeds of such
sales, after payment of reasonable expenses, zre donated to the school or used
to purchase tangible personal property or services which are donated to the
schocT,

126.1.3 The following sales of food or food products are subject tc
consumers sales and service tax.

126.1.3.1 Sales of food by vending machines regardiess of where
the maching is Jocated, who owns the machine.or the time of day when the sale
occurs. _

126.1.3.2 Sales of food to . the general public during normal
school hours. o : ,

126.1.4 Cnly purchases of food sold during normal school hours as
authorized in the foregoing Section 126.1 of these regulations are exempt from
the consumers sales and service tax and use_tax. A1l other purchases are
taxable unless an exemption other than a purchase for resale {s available for
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use. The exemption may be claimed by issuing a properly completed exemption

certificats to the vendor,

126.2 Food sold by a public or private college or university or by a
student organization off1c1a?1y recognized by such college or university to
students enrolled at such college or university is exeﬂpt from tax when such
sales are made on a contract basis so_that a fixed price is paid for consumption
¢f feod products for a specific per1od of time without respect to the amount of
food product actually consumed by the particular individual contracting for the
sale and no money is paid at the time the food product is served or consumed. -

126.2.1  Applications.

126.2.1.1 College Operated Dormitory. - A public or private
college subject to the control of the West-VYirginia-Bsard-of-Regents Board of
Trustees of the University §ystem 057West V1rq1n1aJ the Board of Directors of
the State Collegé System or a similar board for a private college in this State
operates ~a dormitory prov1d1ng room and board to its students on a
semester-by-semester basis. An itemization is made for room and for board. The
price for board is determined regardless of the _amount of focd consumed by the
student or the numbar of missed meals. The charge made for board is exempt from

the consumars sales and service tax.

126.2.1.2 Lump__ Sum_Charge for Recom and Bgard. - If a
college-operated dormitory mzkes. a iump sum charge for room and Doard, the
entire amount is exempt from consumers sales and service tax. Room charges are
exempt under Section 9.2.2.0 of these reguiations.

126.2.1.3 Food Furnished by Catersr. = -If the food service s
furnished by a caterer and the contract is betwean the student and the caterer,
the food is not being sold by the college or the university and the sale of food.
is subject to consumers sales and service tax but the charge for the room
remains axempt. If the contract is between the student and the college or
university, the charges is exempt.

126.2.1.4 Dormitory Operated by Private Person. - If room and
board are furnished by a dormitory not operated by the cocllege or universiiy,
the charge made for board is subject_tec consumers sales and service tax. The
charge made for the room is exempt from the consumers sales and service tax if
the person renting the room continues to do so for a period in excess of thirty
(30) consecutive days.

126.2.1.5 Lump Sum Charge for Room and Board. - If a dormitory
operated by a private persen makes a Jump sum charge for vroom and board, the
entire amcunt is subject to the consumers sales and seryice tax.

126.2.1.6 Fraternities and Sororities. - Sales of food and meals
on a "contract basis,” as defined in Section 2 of these regulations, by student
fraternities and sororities that are officially recognized by the college or
university at which they are located, to a student enroiled at the college or
university are exempt. Food or meals sold to the general public or on any basis
other than a “contract basis," are subject to consumers sales and service tax.
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126.2.2 To the extent that an organization qualifies for exemption
for its sales of food under this Sectien 126.2, its purchases of such food shall
also be exempi; however, purchases of food by a fraternity or sorority shall not
be exempt as a purchase for resale. The exemption may be claimed by issuing 2
properly completed exemption certificate to the vendor.

126.3 " Food sold by a charitable or private nonprofit organization, a
nonprofit organization or a governmental agency under a program funded-by- the
Seate-er-tha-Hnited-States Lo provide food to lTow-income etderiy persons at or
below cost 1s exempt from tax. A1l of the following conditions must be
satisfied in order to establish the exemption:

126-37%  The-purchaser-must-be-age-60-or-oiders

12675378 1256.3.1  The purchaser must be classified as having Tlow
income.

$£6-373 126.3.2 ~ The sale must be made by a charftable or private
nonprofit organization nonprofit crganization or governmental agency. '

126-3-4 126.3.3  The sale must be under a program funded- by~ the
State-er-the-Hnited-States established to provide food to low-income persons.

$£6-3:5 126.3.4  The sale must be made at or below cost.

1767376 126.3.5 Purchases of food by a charftable or private

nonprofit organization, nonprofit organization or a governmental agesncy under a
program funded-by-the-State-or-the-government-of-the-gnited-States to provide
food to low-income alderiy persons at or below cost are exempt when such food is
used or consumed in the program. The exemption may be claimed by issuing a
properly completed exemption certificate to the vendor.

126.4 Food sold in an cccasional sale by a charitable or nonprofit
organization, including veclunteer fire departments and rescue squads s exsmpt
from tax, if the purpose of the sale is to obtain-revenue for the functions and
activities of the organization and the revenue so obtained fs actually expended
for that purpose. ' :

126.4.1 Charitable Organization.

126.4.1.1 "Occasional sales of foed," as defined in Section 2 of
these regulations, by a corporation or organization that is exempt from income
tax under. Section 501{c)(3) of the Internal Revenue Code of 1986, as amended,
and which satisfy the definition of "charitable organizatien" as provided in
Section 2 of these regulations, are exempt from consumers sales and service tax.

126.4.2 Civic Organization COperated for SQciaT Welfare,

126.4.2.1 "Occasional sales of food," as defined in Section 2 of
these regulations, by a corporaticn or organization that fs exempt from income
tax under Section 501(c)(4) of the Internal Revenue Code of 1986, as amended,
are exempt from consumers sales and service tax.
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126.4.2.2 Examples.of organizations that may qualify.

Educational radio stations
Junior Chamber of Commerce
Civic Improvement Asscciation
Volunteer fire department
Volunteer rescue squad

126.4.3 Nonprofit Organization.

126.4.3.1 "Occasional sales of food," as defined in Section 2 of
these regulations, by a nonprofit corporation or organization not included in
Sections '126.4.1.1 and 126.4.1.2 of these regulations may be exempt from.
consumers sales and service tax.

126.4.3,2 Examples of organfzations that may qualify.

126.4.3. 2.2 Labor, agricultural or horticultural
organizations which are exempt from income tax under Section 501(c)(5) of the
Internzal Revenue Lode of 1986, as amended. '

126.4.3.2.0 Business Tleagues, chambers of commerce and
other organizations which are exempt from income tax under Section 501(c)(6) of
the Internal Revenue Code of 1986, as amended. }

126.4.3.2.¢c Social clubs and clubs organized for
nleasure, recreation and cther nonprofit purposes which are exempt from income
tax under Section 501(c)(7) of the Internzl Revenue Code of 1986, as amended.

126.4.3.2.d Fraternal cr benevolent societies, orders or
associations which are exempt frem income tax under Section 501(c}{8) of the
Internal Revenue Code of 1986, as amended.

126.4.4  Purchases of food for sale under the foregoing Section 126.4
are not exempt from the consumers sales and service tax or the use tax as a
purchase for resale.

126.5 Foed sold by any religious organization at a sccial or other
gathering conducted by it or under its auspices, if the purpose in selling the
food is to obtain revenus for the functicns and activities of the organization
and the revenue obtained from selling the food is actually used in carrying on
such functions and activities: Provided, That purchases made by such
organizations shall not be exempt as a purchase for resale.

126.6 Sales of food by Tittle leagues, midget football leagues, youth
foothall or soccer leagues and similar types of organizations including scouting
groups and church youth groups are exempt if the purpose in selling the food is
to obtain revenue for the functions znd activities of the organization and the
revenue obtained from selling the food s actually wused in supporting or
carrying on the functions and activities of the groups.

§ 110-15~127. Roadside Market, Open-Air Market, Farmer's Market, Etc.
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127.1 Sales by an agricultural producersy-or-others;-of-agricuitura?
food-proddets—and-bevarages or by members of such producer's immediate family,
who is not otherwise engaged 9in making retail sales of tangible perscnal
oroperty of the type being soid at such market of iivestock, pouliry, or other
farm products in their original state to consumers at pick-your-own fruit and
vegetable opesrations, farmers markets, rcadside stands, o¢r through similar
operations are subject-te exempt from the consumers sales and service taxri-
however, such sales by others who are not the produgers of such goods are
subject to the sales and service tax. It is the rasponsibility of the operator
to coliect and remit the tax or %o accept from the purchaser &z propariy
completed exemption certificate. See Section 9.2.26 of these regulations for
additional information.

127.2 ~ Agricgiturat-producersy-or-otheres Vendors cof Tivestock, poultry
or other farm products who are required to collect the tax on the sale of
agricultural preducts, are vrequired to obtain a Dbusiness registration
certificate as providad in W. Va. Code & 11-12-1 et seq.

§ 110-15-130. Emergency Medical Seryvices and Ambulance Authorities.

130.1 Emergency Medical Services (EMS) are oprimarily engaged in
providing & personal and professional service when patients are accompanied in
transport by "emergency medical service personnel' ceriified by the Director of
Health as definsed in the West Virginia Emergency Medical Services Act of 1984 as
amended. See W. Va. Code § 16-14C-1 ef seq. MNo consumers sales and service tax
is due for Emergency Medical Services. However, consumers sales and service tax
must be charged on purchases for use in providing Fmergency Medical Services.

130.2 Ambulance Authorities duly crezted and incorporated under the
provisions of W. Va. Code § 7-15~1 et. seg. are not recuired toc either collect
consumers sales and service fax on the service fees charged or to pay consumers
sajes and service or use tax on their purchases. Both exemptions are per se
exemptions for such Ambulance Authorities and no exemption certificate or direct
pay permit number is necessary to_documsnt_these sxemptions.

130.3 Non—eme%qency"_gqﬁva1eigqt_ﬁransportation"_ﬁs_not a personal or
professicnal service exempt from the sales zand service tax.
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