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emergency legislative rule. . _
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APPROVED PRCPCSED
WEST VIRGINIA LEGISLATIVE REGULATIONS
STATE. TAX DEPARTMENT
TITIE 110
SERIES 15
1987

Filed: August 17, 1987

§ 110-15-1.  General.

1.1 Type of Regulation. - These regulations are législative regulations as

defined in W. Va. Code 8§ 29A-1-2(d) and 29a-3-15.

1.2 Scope. - These legislative regulations explain and clarify the west
Virginia Consumgrs” Sales and Service Tax, as stated in W. Va. Code § 11-15-1
et s&g., and the West Virginia Use Tax, as stated in W. Va. Code § 11-15a-1 et

seq.

1.3 Authority. - These legislative regulations are issued under +he
authority of W. Va. Code § 25A-3-15 and W. Va. Code § 11-10-5. .

1.4 Filing Date. - These legislative regulations repeal the Corsumers
Sales and Service Tax and Use Tax Regulations, Series XV and XV~A, which were
filed in 1973, amended in 1979 and refiled December 29, 1982. These legislative
regulations were promulgated and filed as emergency legislative regulaticns on
July 1, 1987, and refiled as agency approved legisiative regulaticns on
August 17, 1987. ' ,

1.5 Effective Date. - These legislative regulations hkecome effective
immediately upon passage by the Legislature.

1.6 (Citation. — These legislative regulaticns may be cited as 110 C.S.R.
15, § (1987). .. A _ - :

§ 110-15-la. = Legislative Findings.

It is the intent of the ILegislature that the West Virgifila Consumers Sales
and Service Tax imposed by the provisions of W. Va. Code § 11-15-1 et seq. and
the West Virginia Use Tax imposed by the provisions of W. Va. Code § 11-15A-1
et seq. be complementary laws and wherever possible be construed and applied to ..
accenplish that intent as to the imposition, administration and collection of
such taxes. To facilitate this intent, regulations for the sales and service
tax and for the use tax are combined in these regulations.

§ 110-15-2. ' Definitions. - As used in these regulations and unless the
context clearly requires a different meaning, the following terms shall have the
meaning ascribed herein, and shall apply in the singular or in the plural.
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2.1 "Business" inciudes all activities engaged 1n or caused to be engaged
in with the object of gain or economic benefit, direct or indirect, and all
activities of the State and its political subdivisions which involve sales of

tangible perscnal property or the rendering of services when those service .~ -

activities compete with or may compete with the activities of other persons and
includes any purposeful revenus generating activity in this State.

2.2 “Casual and occasicnal sales not conducted in a repeated manner or in
the crdinary course of repetltlve and successive transactions of like character”
is intended to restrict to a minimum the number of revenue-generating events
held by organizations qualified under either Section 501(c)(3) of the Internal
Reverue Code of 1986, as amended, or Secticn 501(c)(4) of the Internal Revenue
Code of 1986, as amended whlch shall be exempt from the imposition of the
consumers s‘ales and service tax. The terms "casual" and "occasicnal" are to be
construed synonymously, and when used in reference to the sales and service tax
and in conjunctlon with the phrase "not conducted in a repeated manner or in the
ordinary coUrse of repetitive and successive transactions of like character,"
the phrase will have the effect of limiting the applicable exempticn to SJ_mJ.lar

types of sales which occur. infrequently. Sales of the same or similar
products or serviges which occurs meore than four times in a twelve-month
interval are not "casual or occasional sales.” An example of a casual or

cccasional sale is the Annual Girl Scout Cookie Sale.

2.3 "Church," as used in these regulations, shall refer to an individual
parish, congregation or like subgroup of an organized religion, denominaticn,
sect or religious society which is exempt from federal income taxes under 26
U.5.C. §§ 501(c)(3) or 501(c) (4).

2.4 "Commnication" means all telephone, radio, light, light wave, radio
telephone, telegraph and other communicaticn or means of communication, whether
used for wvoice comunication, computer data transmission or other encoded
symbolic information transfers and shall include comercial broadcast radio,
commercial broadcast television and cable television.

2.5 "Consumer" or '"ultimate consumer" means any person who uses or
consumes taxable services or tangible personal property.

2.6 "Contracting"” means the furnishing of work, or both materials and
work, in fulfillment of a contract for the construction, alteration, repair,
decoraticon or Iimprovement of a new or exist;ng building or structure, or any
part thereof, or for removal or demolition of a building or structure or any
part thereof, or for the alteration, improvement or development of real prODertv
For purposes of this definition, the term "structure” shall include, but not be
limited to, everything bullt up or composed of parts joined together in some
definite manner and attached to real property, or which adds utility to a
particular parcel of preperty and is intended to remain there for an indefinite
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period of time.

2.7 "Directly used or consumed" in the activities which occur in this
State which are contracting, menufacturing, transportation, transmission,
cormunication or the production of natural rescurces shall mean used or consumed
in those activities or operations which constitute an integral and essential

part of such activities, as contrasted with and distinguished from those .

activities or operations which are 51mply incidental, convenient or remote to
such activities. . .

2.7.1 Uses. of property or consumption of services which constitute
direct use or consumption in the activities of contracting, manufacturing,
transportation, transmission, communication or the production of natural
resources shall include only: o ' T

2.7.1.1 In the case of tangible perscnal property, physical
incorporation of property into a finished product resulting from manufacturing
production or the production of natural resources or resulthg from contracting
activity;

2.7.1.2 Causing a direct physical, chemical or other change
upon property underg01ng manufacturing production or production of natural
resources or which is the subject of contracting activity;

2.7.1.3 Transporting or storing property undergoing
transportation, communication, transmission, © manufacturing production, or
production of natural rescurces or which is the subject of contracting activity;

2.7.1.4 Measuring or verifying a change in property directly
used in transportation, communicaticn, transmission, manufacturing production or
preduction of natural rescurces or contracting activity;

2.7.1.5. . Physically controlling or directing the physical
movement or operation of property directly used in transportation,
communicaticn, transmission, manufacturing production or production of natural
resources or contractlng activity;

2.7.1.6 Directly and physically recording the flow of property
undergoing transportation, communicaticn, transmission, manufacturing production
or production of natural rescurces or which is the subject of contracting
activity;

2.7.1.7 Producing energy for property directly used in
transportation, communication, transmissicn, manufacturing production or
production of natural rescurces or contracting act1v1cy,

2.7.1.8 Facilitating the transmission of gas, water, steam or
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electricity from the point of its diversion to property directly used in
transportation, communication, transmission, manufacturing production or
production of natural resources or contracting activity;

2.7.1.9 Controlling  or otherwise regulating atmospheric
conditions reguired for  transpertation, communication, transmission,
manufacturing production or production of natural resources or contractlng
activity;

2.7.1.10 Serving as an coperating supply for property undergoing

transmission, manufacturing production cor production of natural rescurces or
which is the subject of contracting activity or for property directly used in
transportation, communicaticn, transmissicn, nenufacturlng producticn  or
production of natural rescurces or contracting activity;

[
8]

2.7.1.11 Maintaining or repairing property used directly
transportaticn, communication, transmission, manufacturing production or
proeduction of natural resources or contracting activity;

2.7.1.12 Storing, removing or transporting economic waste
directly resulting from the activities. of transportation, communication,
transmission, manufacturing or production of natural resources, or contracting;

2.7.1.13 Pollution contrel or environmental quality or
protection activity directly relating to the activities of contracting,
manufacturing, transportatlon, communlcatlon, transmission or the producticn of
natural resources. :

2.7.1.13.a "Pollution control" means any taxable
service, system, method, construction, device or appliance appurienant thereto
sold or used or intended for the primary purpose of eliminating, preventing, or
reducing air, noise or water pollution, or for the primary purpose of treating,
pretreating, modifying or disposing of any potential solid, liquid or gaseous
pollutant which, if released without such treatment, pretreatment, modificaticn
or disposal, mlght pe harmful, detrimental or offen51ve to the publlc and the
public interest.

2.7.1.13.b "Envircnmental quality or protection
activity" means the rendering of taxable services and the sale of devices

(including identifiable parts of devices), systems or facilities.used or

intended for use in the state primarily for the protection of the public and the
public interest through the control, reduction or elimination of air, water or
noise polluticn immediately caused by and directly related to the activities of
contracting, manufacturing, transportation, cammunication, transmission or the
production of natural resources. - '

2.7.1.13.c "Air pellution” means the presence in the
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outdoor atmosphere of one or more alf contaminants or combinations thereof in
such quantities. of such characteristics, location and duration which are
injurious to the public and the public interest, or which unreascnably interfere
with the comfortable enjoyment of life or property or to the conduct of business
within such areas of the state as shall be affected thereby.

2.7.1.13.4 "Water polluticn” means the discharge or
deposit of sewage, industrial wastes, or other wastes of such condition, manner,
or quantity as may cause ground or surface water to be contaminated, unclean, or
impure to such an extent to make said waters detrimental to the public and the
public interest. ' -

2.7.1.13.e . . ‘“Noise pollution" means the intensity,
duration and character of sowids which exceeds standards developed by the state
envircnmental protection agency. _ i

2.7.1.13.% " The exempticn applies to the gross proceeds
from the sales of all devices or facilities (and all identifiable conponents
thereof or materials for use therein) and the rendering of taxable services
acquired primarily for the control, reduction or elimiration of air, water, or
noise poliution and the gross proceeds frem the sale of all identifiable
copenents of or materials used or intended for use in  structures buils
primarily for the control, reduction or elimination of air, water, or noise
polliution. T

2.7.1.14 Personnel, plant, product or community safety or
security activity directly relating to the activities of transpertation,
communication, transmission, manufacturing production or production of natural
resources or contracting; or '
2.7.1.15 Property or services otherwise used as an integral and
essential part of transportation, communication, transmission, manufacturing
production or production of natural resources or contracting activity.

2.7.2 Uses of. property or services which would not constitute
direct use or consumption in the activities of contracting, manufacturing,
transportation, transmission, cemmunication or the production of natural
resources shall include, but not be limited to:

2.7.2.1 Heating and illumination of office buildings;
2.7.2.2  Janitorial or general cleaning activities;
2.7.2.3 Personal comfort of persomnel;

2.7.2.4 Production planning, scheduling of work, or inventory
control;
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2.7.2.5 = Marketing, gereral management, supervision, finance,
training, accounting and administration; or

2.7.2.6 An activity or function incidental or convenient to
transportation, conmunication, transmission, manufacturing production
orproduction. of natural rescurces or contracting activity, rather than an
integral and essential part of such activity.

2.8 "Drugs” includes all sales of drugs or appliances to a purchaser, upeon
prescription of a physician or dentist and any other professional person
licensed to prescribe. o o - - ' o

2.9 "Gross proceeds” means the amount received in money, credits, preoperty
or other consideration from sales and services within this State, without
deduction on acdount of the cost of property sold, amounts paid for interest or
any other expenses whatscever. Gross proceeds shall not be reduced by the value
of an item of tangible personal property which is traded-in for the purpcse of
reducing the purchase price of the item purchased or the amount of a rebate
provided for the item purchased. Losses shall not be deducted, but any credit
or refund made for goods returned may be deducted.

2.10 "Isolated transaction" means a transaction or event in which tangible
personal property is sold, transferred, offered for sale or delivered by the
owner therof or by his representative. In order to qualify as an isclated
transaction, the. seller may not be in the business of selling the tvpe of
tangible personal property which is the subject of the transaction. The
isolated transaction may be in the form of a single transaction, or a series of
individual transactions which would be an event. An exanple of a single
trapsaction would be the sale of a boat or an individual's furnishings. an
exarple of a series of transactions comprising an event would be a yard sale. ..
Whether as separate transactions or as events, or as a combination of the twe, a
person may hoid no more than four isolated transactions in any twelve month
pericd. Additicnally, an event may not be lenger than 48 hours in duration.

2.11 "Lease" includes rental, hire and license.

2.12 . "Manufacturing” means a systematic operation or integrated series of
systematic operations engaged in as a business or segment of a business which
transforms or converts tangible personal property by physical, chemical or other
means ‘into a different form, composition or character from that in which it
originally existed. . :

2.13 "Person" includes the State and its political subdivisions, and any
individual, firm, partnership, Jjoint venture, Jjoint stock company, the United
States and its agenicies, public or private corporation, municipal corperation,
cooperative, estate, trust, business trust, receiver, executor, administrator,
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any other fiduciary, any representative appointed by order of any court or
otherwise acting on behalf of others, or any other group or combination acting:
as a unit, and the plural as well as the singular number. .

2.14 "Personal service" includes those services:

2.14.1 Compensated by the payment of wages in the ordinary coufse
of employment:

2.14.2 Rendered to the person of an individual without, at the same
time, selling tangible perscnal property, such as nursing, barbering, shoe
shining while the shoes are being worn by the purchaser, manicuring and similar
services. ™ S T '

2.14.3 "Perscnal services" shall mean and include, but shall not be
limited to, barbering, manicuring, hair setting, washing and dyeing, nursing,
massaging, shoe shining while the shoes are being worn by the purchaser, et
cetera. Services to be personal must be dene in person without the intervention
of another and must .be rendered to the person of an individual without, at the
same time, selling tangible perscnal property.

2.15 "Poultry house” means a structure used solely for the purpose of
sheltering demesticated.birds which are kept for meat or eggs, and it shall not
be used for sheltering any other animals or humans. ,

2.16 "Purchase" means any transfer, exchange or barter, conditicnal or
otherwise, in any manner or by any means whatsoever, of tangible personal
property or a taxable service, for a consideration.

2.17 "Purchase price" means the total amount for which tangible perscnal
property or a taxable service is sold, valued in money, whether paid in money or
otherwise: Provided, That cash discounts allowed and taken on sales shall rot be
included. However, the purchase price includes the amount of any term discount
allowed by the purchaser, such discount being the reduction in the purchase
price if the total amount of the purchase price is paid within a specified
peried of time. The value of business stimulants, gifts or pramotions given to
induce corsumers to partronize a particular establishment are not considered
cash discounts. ) : -

2.18 "Purchaser" means a person who purchases tangible personal property or
a taxable service subject to either the sales and service tax or the use tax,

2.19 "Production of natural resources" means the performance, by either the
owner of the natural rescurces or another, of the act ar process of exploring,
developing, ~ severing, extracting, reducing to possession and loading for
shipment for sale, profit or commercial use of any natural rescurce products and
any reclamation, waste disposal or envircrmental activities asseciated
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therewith.

2.20 "Retailer" means and includes every person or vendor engaging in the
business of selllng, leasing or renting tang_ble personal property or dispensing
taxable services for (use within the meaning of the use tax statute, recardless
of whether the purchaser is a member of the general public_or a person’engaged
in business, and every person or vendor engaging in.the business of selling, at
auction, tangible personal property owned by the person or others for use in
this State. Provided, That when in the opinion of the Tax Commissicner it is
necessary for the eff101ent administration of the use tax to regard any
salesman, representatives, truckers, peddlers or canvassers as the agents of the
dealers, distributors, supervisors, employers or perscns under whom they operate
or from whom they obtain the tangible personal property soid by them,
irrespective of whether they are making sales on their own behalf or on behalf
of such dealers, distributors, supervisors, employers. or persons, the Tax
Commissioner may so regard them and may regard the dealers, distributors,
supervisors, employers, or persons as retailers.

2.21 "Retaller engaging in business in this State™ or any like term, unless
otherwise limited by federal statute, means and includes but is not limited to
any retailer having or maintaining, occupying or using, within this State,
directly or by a subsidiary, an office, distribution house, sales house,
warehouse, or other place of business, or any agent (by whatever name called)
operating within this State under the authorlty of the retailer or its
subsidiary, irrespective of whether such place of business or agent is located
here permanently or temporarily, or whether such retailer or subsidiary is
admitted to do business within this State pursuant to W. Va. Code § 31-1-49.

2.22 "Sale," "sales" or "selling" means for purposes of the use tax any
transaction resulting in the purchase of tangible personal property or taxable
services from & retailer or. vendor, and for purposes of the sales and service
tax includes any transfer of the possesszon or ownership of tangible personal
property for a consideration, including a lease or rental, when the transfer or
delivery is made in the ordinary course of the transferor's business and is made
Lo the transferee or his agent for consumption or use or any other purpose. This
term embraces renting or leasing, conditional sales contracts, Ileases with
opticns to purchase, and contracts under which possession of property is given
to the purcbaser but title is retained by the vendor or retailer as security for
payment of purchase price. This term does not include an isolated transaction
in which tangible perscnal property or a service is sold, transferred, offered
for sale, or delivered by the owner thereof or by his representatlve for the
owner's account, such sale, transfer, offér for sale or delivery not being made
in the ordinary course of the owner's business activities. Repeated sales of
tangible persocnal property or services, or any combination thereof will not he
deemed to be an isolated transaction.

2.23 "seller"” means a retailer and vendor, and includes every person
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selling or leasing tangible personal property and dispensiryg.taxable services in
a transaction which is subject to the use tax.

2.24 "Service" or Uselected service" shall include all nonprofessicnal
activities engaged in for other persons for a consideration, which involve the
rendering of a service as distinguished from the sale of tangible personal
property, but shall not include contracting, personal services, the services
rendered by an employee to his employer or any service rendered for resale.

2.25 "Tangible personal property" means perscnal property which may be
seen, weighed, measured, felt, or touched, or is in any other manner perceptible
tc the senses, amnd includes tangible goods, wares and merchandise..

2.25.1 "Intangible personal. preperty" means chattels, real and
perscnal, money, credits, investments and the evidences thereof. See W. Vva.
Code § 2-2-10(q) (1973). :

2.25.2 "Real property” means lands, tenements and hereditaments,
all rights thereto and interest therein except chattel interests. See W. Va.
Code § 2-2-10(p} (1973). . ’

2.26 "Tax" includes the consumers sales and service. tax imposed by W. Va.
Code § 11-15-1 et seq., the use tax imposed by W. Va. Code § 11-15a-1 et seg.,
and the taxes, interest and penalties imposed by W. Va. Code § 11-10-1 &t seq.

2.27 "Tax Commissioner" or "Commissioner" means the State Tax Commissioner,
or his delegate. . o . . B ]

2.28 "Taxable services " means services which would be taxable in all
Circumstances but for the existence of an applicable exemption in certain
defined circumstances. As a result, the term does not include those services
which are subject to the per se exemptions provided in Secticn 9.2 of these
regulations or electronic data processing service provided for others. However,
all other services are taxable and may be subject to some other. specific
exemption. ' - .

2.29. "Taxpayer" includes any person who is liable for the tax impesed by
W. va. Code § 11-15-1 et seq., or who is subject to .the tax imposed by W. Va.
Code § 11-15A-1 et seg. whether acting for himself or as a fiduciary.

2.30 "Transportation" means the act or process of <conveying, as a
commercial enterprise, passengers or goods from one place or geographical
location to another place or gecgraphical location.

2.31 "Transmission" means the act or process of causing liquid, natural gas
or electricity to pass or ke conveyed from cne place or geographical location to
another place or geographical location through a pipeline or other medium for




State Tax Department
Title 110 o ,
Series 15 S . . -

commercial purposes. For purposes of this definitien, the word "medium” refers
to the stationary mode by which liquid, nastural gas or electricity moves from
one location to another; the term includes such modes as pipelines and wires,
but it Epelelcal y excludes such medes of t:ansportatlon as tanktrucks and
barges.. T e SRR T T T ..

2.32 "Use" .means and includes the exercise by eny person of any right or
power over tangible personal property or taxable services which are incident to
the ownershlp, possession or enjoyment of . such property or services, or by any
transaction in which possession of or the exercise of any right or power over
tangible personal preoperty or taxable services is acquired for a consideration,
including any lease, rental or conditiconal sale of tangible personal property.
As used in this definition, “enjoyment" includes a purchaser's right to direct
the disposition of the property or services, whether or not the purchaser has
possession of the property. The term nuse" does not include the keeping,
retaining or exercising of any right or power over tangible personal property
for the purpose of subsequently transporting it ocutside the State for use
thereafter solely cutside this State. .

2.33 "Vendor" means any persocn, whether selling at retail to the general
publlc or otherwise selling to a person engaged in any business, who 1s engagsd
in this State in furnishing or rendering services or making sales of tanowae
personal property, the sale or use of which is subject to. the sales and service
tax.

§ 110-15-3 - Amount of Tax.

3.1 Tor the privilege of selling tangible personal property and of
dispensing certain selected services as defined in Section 110-15-2 of these
regulations, the vendor shall collect from the purchaser the tax as provided
under W. Va. Code § 11-15-3, and shall pay the amount of tax to the Tax
Commissioner_in accordance with the provisions of the above referenced Section 3
and this regulation.

There shall be no tax on sales where the monetary consideration is five
cents or less. The amount of the tax shall be computed as follows:

3.1.1 Cn each sale, where the monetary consideraticon is from six
cents to twenty cents, both inclusive, cng cent.

3.1.2. On each sale, where the menetary consideration is from
twenty-one cents to forty cents, both inclusive, two cents.

3.1.3 - On each sale, where the monetary censideration is frem
forty-one cents teo sixty cents, both inclusive, three cents..

3.1.4 On each sale, where the nmonetary consideration is from

=
O
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sixty-one cents to eighty cents, both inclusive, four cents.

3.1.5 . On each sale, where the monetary consideration is from
eighty-one cents to one dollar, both inclusive, five cents.

3.1.6 If the sale price is in excess of one dollar, five cents on
each whole dollar of sale price, and upon any fractional part of a dollar in
excess of whole dollars, as follows: One cent on the fractional part of the
dollar if less than twenty-one cents; two cents on the fractional part of the
dollar if_in excess of twenty cents but less than forty-one cents; three cents
on the fractional part of the dellar if in excess of forfty cents but less than
sixty-one cents; four cents on the fractional part of the dollar if in excess of
sixty cents but less than eightyv-one cents; and five cents.on the fractional
part of the dollar if in excéss of eighty cents. For example, the tax on sales

from one dollar and one cent to one dollar and twenty cents, both inclusive, six

cents; on sales from cne dollar and twenty-cne cents to one dollar and for Ly
cents, both inclusive, seven cents; on sales from cne dollar and forty-one cents
to one dollar and sixty cents, both inclusive, eight cents; on sales from one
dollar and sixty-one cents to one dollar and eighty cents, both inclusive, nine
cents; on sales from one deollar and eighty-one cents to two deollars, both
inclusive, ten cents. S

3.2 There alsc is levied and imposed a use tax on the use in this State of
tangible persconal property or taxable services as defined in Section 110-15-2 of
these regulations, such tax to be at the rate of five percent (5%) of the
purchase price of such tangible perscral property and taxable services.-

3.3 Separate sales, such as deily or weekly deliveries, shall not be
aggregated for the purpcse of conputation of. the tax even though such =sales are
aggregated in "the pilling or payment therefor. Notwlthstandlng any other
provision, coin-opétated amusement and vending machine sales shall be aggregated
for the purpese of computation of the sales and service tax.

3.4 The amount of the sale shall be the actual cost to the purchaser of
the item or service purchased without any deduction for the value of any item
traded-in or service provided as part of the consideration paid for the tangible
personal property or service purchased.

§ 110-15-4 Collection of Sales and Service Tax and Use Tax.

4.1 How Sales and Service Tax Collected. ~ Every purchaser shall pay to .
the vendor the amount of sales and service tax levied which shall be added to
and constitute .a part of the sales price, and shall be collectible as such by
the vendor who shall account to the State for all tax paid by the purchaser.
The vendor shall keep the amount of tax paid separate from the proceeds of sale
exclusive of the tax_unless authorized in writing by the Tax Commissioner to
keep such emount of tax in a different manner. Where such authorization is
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given, the State's claim shall be enforceable against and shall take precedence
over all other claims against the moneys commingled. :

4.2 How Use Tax Collected.

4.2.1 - The use tax is imposed upon every person using tangible
perscnal property or taxable services .within this State. That person's
liability is not extinguished until such tax has been paid. A receipt with the
tax separately stated thereon issued by a retailer engaged in business in this
State, or by a foreign retailer who 1s authorized by the Tax Commissicner to
collect the use tax, relieves the purchaser from further liability for the tax
to which the receipt refers.

4.2.2 " Purchases cof tangible perscnal property or taxable services
made. from the government of the United States or any of its agencies by ultimate
consumers shall be subject to the use tax. Industrial materials and equipment
owned by the federal government within the State of West Virginia of a character
not ordinarily readily cbtainable within the State, shall not be subject to use
tax when sold, if such industrial materials and equipment would not be subject
to use taxes if such were sold outside of the State for use in West Virginia. '

4.2.3 The use tax shall not apply to purchases made by counties or
municipal corporaticns. '

4.2.4 The use tax shall be collected in the following manner:

4.2.4.1 The tax upon the use of all tangible perscnal property
and taxable services, which are sold by a retailer engeging in business in this
State, or by such other retailer as the Tax Comissicner shall authorize
pursuant to W. Va. Code § 11-15a4-7, shall be collected by such retailer and
remitted to the Tax Commissicner, pursuant to the provisions of W. Va. Code
§§ 11-15Aa-6 through 10 and these regulations. o ' :

4.2.4.2 The tex upon the use of all tangible personal property

and taxable services not paid pursuant to the foregoing paragraph 4.2.1 shall be .

paid to the Tax Commissioner directly by any person using such property within
this State. The amount of use tax due and owing shall be paid quarterly, no
later than 15 days after the completion of the calendar quarter; following are
the due dates for .such quarterly use tax payments: (April 15, July 15,
Cctober 15 and January 15, respectively) unless the purchaser has a direct pay
permit number and, in that event, the tax must be remitted monthly, on or before
the fifteenth day of the next succeeding month.

4.3 Collection of Use Tax by Retailer.

4.3.1 . Bvery retailer engaging in business in this State and meking
sales’ of tangible personal property or taxable services for delivery into this

12
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State, or with the knowledge, directly or indirectly, that the property or
services are intended for use iIn this State, that so long as such transactions
are not exempted under the provisions of W. Va. Code § 11-15a-3, shall at the
time of making such sales, whether within or without the State, collect the use
tax from the purchaser, and give to the purchaser a receipt therefor with the
tax separately stated thereon uniess the purchaser claims the sale is. exempt
under either Sections 110-15-9.2. cor 11-15-9.3 of these regulations and the
purchaser gives the vendor a properly executed exemption certificate or his
direct pay permit number. . .

4,3.2 . Each retailer engaging in business in this State shall list
with_the Tax Comrnissioner. the name and address of all his agents operating in
this State, and the location of "any and all distribution or sales houses,
offices or other places of business in this State. . .

4.4 Foreign Retailers. -  The Tax Cormissioner may, in his discretion and
upon application, authorize the collecticn of the use tax by any retailer not
engaging in business within this State, who, to the satisfaction of the Tax
Commissicner, furnishes adequate security to insure collection and payment of -
the tax. Such retailer may then be issued, without charge, a permit to collect
the tax in the marmer prescribed by the Tax Commissioner. When so authorized,
it shall be the duty of such retailer to collect the use tax upon all tangible
personal property or taxable service sold to his knowledge for use within this
State, in the same manner and subject to. the same requ1rements as a retailer
engaging in business within this State. Such authority and permit may be
canceled when, at" any time, the Tax Commissioner considers the security
inadequate, or that such tax can more. er;ectlvely be collected from the person
using such preperty in this State.

4.5 Absorbing Tax; Criminal Penalty. - It shall be uniawful for any vendor
or retailer to advertise or hold out or state to the public or to any purchaser,
consumer. or ' uger, directly or indirectly, that the sales and service tax or the
use tax or . any part thereof will be assured or absorbed by the vendor or
retaller or that it will not be added to the selling price of the property sold,
or if added that it or any part thereof will be refunded. Any person viclating
any of the provisions of this section within this State shall be guilty of a
misdemeanct and subject to the penalties provided in W. vVa. Cede § 11-9-7.

4.6 Failure to Collect Tax; Liability of Vendor. - If any vendor or
retailer fails to collect the sales and service tax or the use tax, he shall be
perscnally liable for the amount he failed to collect and subject to the
penalties provided in W. Va. Code § 11-9-1 el seq.

4.7 Liability of Purchaser for Fallure to Pay the Sales and Service Tax. -
If any ourchaser (a) refuses to pay to the vendor the sales and service tax, or
{b) in the case of a sale subject to Section 110-15-9.3 of these reczulau_oqs &
puarchaser refuses to sign and present to the vendor a preper cerulzluate
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indicating the sale is not subject to either the sales and service tax or the

use tax, or (c) signs or presents to the vendor a false certificate, or (d)
after signing and presenting a proper certificate uses the items purchased in
such manner” thal would cause the sale to be subject to either tax, or (e}
presents a direct pay permit number which has been . cancelled or is otherwise
false or uses such direct pay permit in a mamner not authorized by the Tax
Commissioner; he shall be personally liable for the amount of tax applicable to

the transaction or transactions.

In such cases, the Tax Commissioner has authority o make an assessment
against such purchaser, based upon any information within his possession or that
may come into his possession. The assessment and notice thereof shall be made
and given in accordance with W. vVa. Code §§ 11-10-7 and 8.

This Secticn shall not be construed as.relieving the vendor from liability
for the tax; Provided, That the vendor shall be relieved from liability for the
purchaser's refusal undér either (a) or (b) above if he notifies the Tax
Commissicner inmwriting of such refusal; and he shall be relieved from liability
for the purchaser's activities which fall within category (¢}, (d) or (e) above.
The information provided to the Tax Commissioner must include the name and, if
known, address of the purchaser, the date of the purchase and a description of
the item purchased, the purchase price of the item, and the. amount of tax not
collected. B S - -

4.8 Liability of User for Payment of the Use Tax. - Any person who uses -

any tangible personal property or taxable services upon which the use tax has
not been paid either to a retailer or directly to the Tax Commissioner, shall be
liable therefor, and shall on or before the fifteenth day of the month next
succeeding each quarterly pericd pay the use tax imposed upon all such property
or services used by him during the preceding quarterly period in such mammer and
accompanied by such returns as the Tax Commissioner shall prescribe. All of the
provisions of W. Va. Code § 11-15A-10 with reference to such returns and
payments shall be applicable to the returns and payments herein required:
Provided, That if the purchaser has a direct pay permit number, the tax must be
remitted monthly on or before the fifteenth day of the next succeeding month.

4.8.1 Credit _for Sales Tax Liability Paid to Another State.

4.8.1.1 A person is entitled to a credit against the tax
imposed by W. va. Code § lI-15A-1 &t seq. on the use of a particular item of
tangible personal property or taxable service equal to the amount, if any, of
sales tax lawfully paid to another state for the acquisition of that property or
service: Provided, That the amount of credit allowed shall not exceed the amount
of use tax imposed on the use of the property or service in this State.

4.8.1.2 For purpeses of this Section:
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4,8.1.2.a "Sales tax" includes a sales tax or compensating
use tax imposed on the use of tangible personal property by the state in which
the sale occurred; and

4.8,1.2.b "State" includes the District of Columbia but does
not include any of the several territories organized by Congress.

4.8.1.3 . This Section shall apply to claims for refund or credit
of use tax filed after the thirty-first day of aAugust, 1986, for taxable
purchases made on or after the first day of July, 1985, that were legally
subject to a sales tax or comensating use tax pald in anozher state and the use
tax in this State. . .

§ 110-15-5 Remittance of Tax.

5.1 MNo profit shall accrue to any person as a result of the collection of
the sales and service tax regardléss of the fact that the total amount of such
taxes collected may be in excess of the amount for which such person would be
liable by the application of the levy of five percent to the gross proceeds of
his sales. The total of all sales and service taxes collected by any such
person shall be returned and remitted to the Tax Commissioner..

5.2. Any person who is required to collect and remit the sales and service
tax or the use tax and who was also required _to.pay such taxes on purchases of
tangible perscnal property or services for use or consumption in his business
may utilize one of the follow1ng procedures when paylng Lhe tax collected to the
Tax Commissicner. ’ : - -

5.2.1 Such person may separately remit the amount collected and
pay the amount due and gwing on his purchases made using the direct pay permit
procedure.

5.2.2 Such person may credit the amount of tax paid on his
purchases for which an exempticn is claimed against the amount of tax collected
and:

5.2.2.1 if the amount collected is greater than the amount of
tax paid on his exempt purchases he shall remit the difference to the Tex
Cormissicner; or = 7 '

5.2.2.2- 1if the amount of tax paid on his exempt purchases is
greater than the amount collected, he may seek a refund or credit for the
differéhce. as provided in Section llO 15-%a of these regulations. '

§ 110-15-6 Taking Exemption Certificate.

6.1 Vendor Must Show Sale or Service Exempt; Presumption. - In the case of
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sales subject to Section 110-15-9.3 of these regulations, the burden of proving
that a sale or service was exempt from the tax shall be upen the vendor, unless
he in_good faith tzkes from the purchaser his direct pay permit number or &
properly completed exemption certificate signed by and bearing the address of
the purchaser and setting forth the reason for the exemption. In order to .
assure maintenance of appropriate records, the vendor should take during his
tarable year one completed exemption certificate from each of his purchasers who
are authorized to issue an exemption certificate for exempt purchases. The
completed exemption certificate may be used for the exempt purchases by the
respective purchaser. The exemption certificate.shall be substantially in the
form prescribed by the Tax Commissicner.” 7To prevent evasion of the sales and
service tax, it shall be presumed that all sales and services are subject to tax
until the contrary is clearly established.

6.1.1 Because "of the nature of the transactions, purchasers of
tangible personal property or.taxable services which are specified in Section
110-15-9.2 of *these regulations are not required to complete an examption
certificate in order to gqualify for the exemption. However, any exemption
certificate or ‘a direct pay permit number is required for an exemption claimed
under Section 110-15-9.3 of these regulations.

6.2 - Retailer Must Show Sale Subject fto Use Tax Not at Retail;

Presumpticn. - The burden of proving that a sale otherwise subject to the use
tax was not taxable shall be upon the seller, unless, he, in good faith and
under the authority provided in W. Va. Code § 11-15A-3c, takes from the
purchaser his ‘direct pay permit number or a properly completed exemption
certificate signed by and bearing the address of the purchaser setting Fforth the
reason for exemption of the sale from imposition of the tax. This certificate
shall be substantially in the form prescribed by the Tax Commissioner. Such
retailer may take from the purchaser the purchaser's direct pay permit nuber,
noting same on ‘the invoice, sales slip or other record of the sale. To prevent
evasion, it shall be presumed that all proceeds are subject to the tax until the
contrary 1s clearly established. .

6.3 Acceptance of Exemption Certificate. — The acceptance of a properly
executed exemption certificate relieves the vendor and the retailer from the.
burden of proof only if accepted in good faith from a person engaged in an
activity which is specifically exempt from the sales and service tax and use tax
so long as the transaction is one for which an exemption certification may be
issued. Any person who gives an exemption certificate to a vendor or retailer
and knows, at the time of purchase, that the article will be used in a manner
other than expressed in the exemption certificate, is guilty of a misdemeanocr.

6.3.1 . A vendor who makes sales to non-resident purchaser may
accept the exemption certificate utilized in the state in which the non-resident
is located. In order for such an exemption certificate to be ecceptable, it
rust provide the same informaticn as that required on the exemption certificate
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used in this State: name and address of the purchaser; basis for the claim of
exemption; and, the signature of the person authorized to sign such an exemption
certificate for the purchaser.

€.4 Retention of Exemption Certificate. — In order that the Tax Department
may verify a vendor's or a retailer's taxable and nontaxable sales upon audit,
it is necessary that such persons retain executed exemption certificates and
other appropriate books and records for at least three (3) years or so long as
the taxable pericd remains open for assessment or refund. An exemption
certificate, to be valid, must be given by the vendee and accepted by the vendor
at the time of the sale and not thereafter. If a vendor lists nontaxable sales
or services for which he has no exempticn certificates, the Tax Department will
presume such sales were taxable and make an assessment of tax against the vendor.
Of course, the preceding sentence is not applicable to sales of articles and
types of services enumerated in paragraph 6.1.1 of this section. A sample.
exemption certificate will be furnished by the Tax Department to any vendor,
retailer or organization upon request, in order that the certificate may be
reproduced for the convenience of its customers. Additionally, a vendor or
retailer may take the purchaser's direct pay permit number and, provided that
proper records are maintained, the vendor or retailer shall not be liable for
the tax not collected. - : . T o

§ 110-15-7 . Tax on Grogs Proceeds of Sales of Manufactured, Etc., Products. -
A person exercising the privilege of producing for sale, profit or commercial
use, any natural resources, product or manufactured product, and engaged in the -
business of s&lling such product not otherwise exempted under W. Va. Code
§ 11-15-1 et seg. shall make returns of the gross proceeds of such sales and pay
the tax imposed by W. Va. Code § 11-15-1 et seq. There shall not be allowed a
deduction or credit for production expenses when determining the gross proceeds
from such sales. . S .

§ 110-15-8 - Furnishing of Services Included; Excentions. - The sales and
service tax and the use tax shall apply not only to selling tangible personal
property, but also to the furnishing of all services, except professional
services, personal services, and those services furnished by corporations
subject to the control of the Public Service Commission.

8.1 Sales of the following services are excepted from the imposition of
the sales and service tax ard the use tax.

8.1.1 Professiongl Services. -

8.1.1.1 "Professional services" shall mean and include those
activities which were reccgnized as proféssional under common law, their patural
and logical derivatives, and any expansion of the term made by the West Virginia
Tegislature. Professional services ' are rendered by physicians, dentists,
lawyers, “certified public accountants, public accountants, optometrists,
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architects, engineers, registered professional nurses, veterinarians and
licensed real estate brokers. The determination as to whether other activities
are "professicnal" in nature will be determined on a case-by-case basis through
a Technical Assistance Advisory.

8.1.1.2 Services for which a professional license is required
and which are provided by corpcrations, regardless of whether such corporations
are professional or business, are not subject to the sales and service tax.
Likewise, non-professicnal services provided by a professional corporation are
subject to the tax. L o

8.1.1.3 Professional persons who make sales of tangible
personal property or who engage in activities which are not professicnal
services shall collect sales and service tax on such sales or services. For
example, kennel services provided by a veterinarian are subject to. tax.

g8.1.1.4 Professicnal services shall not be related to the
quality of performance or expertise of the person performing the service.
Professional, when used in these regulations, is not synonymous with excellence.,
It is the type of service which must be professional, not the guality or manner
in which the service is performed. To illustrate: A doctor's services to his
patients are professional services whether or not his patients are satisfied
with his performance; or, an individual may excel at repairing television sets,
but his type of service {repair of television sets) is not considered
professicnal under these regulations even though the manner in which he performs .
is considered "professicnal" by his customers or by other television repairmen.

8.1.2 Personal Services. o

8.1.2.1 Personal services shall include those services done to
or performed on the person of an individual, and such services must be directly
from one person to ancther. Perscnal services include barbering, massaging,
nursing, manicuring, hair setting, hair washing and dyeing, services of dental

hygienists and similar services.

8.1.2.2 As provided in Section 110-15-2 of these regulations,
perscnal services are services rendered to the persen of an individual without,
at the same time, seiling tangible personal property. In order for the service
to be perscnal in nature, it is necessary for there to be physical contact of a
continuing nature by the provider of the service to the recipient of such
service. = Additionally, it is necessary for such contact to directly affect the
person or the clothing worm by such person.

8.1.2.3  Not all personal physical fitness programs qualify as
personal services. The issue as to whether a program qualifies as a rerscnal
service” will be determined by the nature of physical contact, the degree and

level of individual supervisicn, and the degree to which the program is tailored
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to the requirements of the individual participant. Mere monitoring, even if by

computer, of performence is Iinsufficient to qualify; however, individual
instructicn and performance moriitoring in  conjunction with a program
specifically designed to meet the needs of the individual would fall within the
category of activity which would be considered as personal service. This
activity should not be confused with courses of instruction in the martial arts,
bozing, aercbic dancing, etc., which, while being physical in nature, are not
service oriented. C - : : :

8.1.2.4  _Those services performed by a professional which are
not personal services or not professional services are subject to the sales and
service tax.

8.1.3 ~ "Services Rendered by Corporations Subiect to Public Service
Commission Control. ] :

8.1.3.1 Regulated services rendered by corporations which are
subject to the control of the West Virginia Public Service Commission are not
subject to the sales and servids tax. =

8.1.3.2 To illustrate: Services rendered by taxi companies and
bus companies (carrying of passengers) holding a certificate_of convenience and
necessity are not subject to consumers tax. i

8.1.3.3" Any person wheo performs services which are subject to
the control of the West Virginia Public. Service Commission may perform such
regulated services without charging and collecting consumers tax.

8.2 On those services which are excepted from the imposition of the sales
and services tax, enumerated 8.1.1 through 8.1.3 above, the Tax Department does
not deem it necessary for the vendor to require an exemption certificate from
the purchaser of such services. However, the burden of proving that a service
is exempt rests upon the verdecr. See Section 110-15-9.2 of these regulations.

8.3 The purveyors of those services which are excepted from the imposition
of the sales and service tax, emumerated 8.1.1 through 8.1.3 above, are not
required to collect the sales and service tax on the sale of services to.
consumers. As a result, the purveyors of such services are reduired to pay the
sales and service tax on all purchases of tangible personal property and
services which are used or consumed in the business. o B

§ 110-15-9 Exemptions.

9.1 General. - Certain types of transactions are exempt from the sales and
service tax and the use tax. The question of whether an exemption is applicable
is determined by the nature of the tangible perscnal property or service being
sold, purchased or used; how the property or service is being used; or the
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status of the vendor, purchaser or user. The exemptions allowed by law are

classified in Subsections 2.2, 9.3, 9.4 and 9.5 of these regulations; and the
words "gasoline and specw_a‘i fuel"” are defined in Section 110-15-11 of these
regulaticns. S o B : : ' . -

9.2 Per Se Exempbtions. — The following sales and purchases of tanglble
personal property or services are exerpt per se from the sales and service tax.
and the use tax, meaning that no exemption certificate is required to claim any
of the folloWing exemptions:

9.2.1 Sales .of gas, sSteam and water when delivered to consumers
through mains or pipes. Therefore, sales of bottled gas, bottled water, etc.,
do not qualify’ For this exemption.

9.2.2 Sales of electricity.

9.2.3° ... Sales of other public services which are subject to
regulation by the West Virginia Public Service Commission.

9.2.4 . Sales of textbooks required to be used in any of the schools
of the state, regardless of whether such textbocks are sold directly to such
schools or to a student enrolled in such scheols: Provided, That the vendor must
retain proof that the boock is a required . textbook and that the purchaser is
currently enrolled as a student at the school where the textbook is required.

9.2.4.1 This exemption applies to the sale of any textbook
which is reguired to be used in any school, publlc or prlvate within West
Virginia. .

9.2.4.2 A textbook 1s a bock or manual of Instruction
containing a presentation of the principles of a subject and which is used as a
basis of instruction.

9.2.4.3 This exemption does not include or extend to peris,
paper, supplies, ocutlines, etc.; nor shall this exemption apply to books which
are not textbooks or to textbooks which are not required to be used by the
school in which the purchaser is enrolled.

9.2.5 An isclated transacticn (as defined in Section 110-15-2) in
which any tangible perscnal property or taxable service is sold, transferred,
offered for sale, or delivered by the owner therecf or by his representative for
the cwner's account, such sale, transfer, offer for sale or delivery fiot being
made in the ordinary course cof repeated and successive transactions of like
character by such owner or on his account by such representative. To illustrate:
A perscn who is not engaged in the bus,pess of selling furniture sells his used
household furnifire. Since such person is not regularly engaged in selling to
the public, his sale of used furniture is an isolated transaction upon which no
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sales and service tax or use tax is ilmposed.

9.2.6  Sales of newspapers when delivered to consumers by route
carriers.  all other sales of newspapers are taxable, unless the transacticn is
exempt under scme other provision of this Section. .

9.2.7 Sales of drugs dispensed upon prescrlptlon and sales of
insulin to consumers for medical purposes|

9.2.8 Sales and services performed by licensed day care centers.
This exemption does not include sales of tangible personal property and services
to a day care center; such sales are taxable unless exempt under scme other
provision of this Section.

9.2.9 Sales of West Virginia lottery tickets and materials by
licensed lottery sales agents and lottery retailers authorized by the West
Virginia Lottery Commission, under the provisions of W. Va. Code § 29-22-1 et
seg., provided the materials sq;anelate directly to the lottery. Tangible
personal property and services sold by a licensed lottery sales agent or a
lottery retailer which are not directly related to the operation of the lottery

are taxable unless exempt from tax under some other provision of this Section.

9.2.10 = Leeses of motor vehicles title pursuant to the provisions of
W. Va. Ccde §. 17A-3-1 et seqg. to lessés for a pericd of thirty or more
consecutive days. This exemption shall apply to leases executed on or after
July 1, 1987, and to payments under long-term leases executed before July 1,
1987, for months thereof beginning on or after such date.

9.2.11 Sales of food intended for human ceonsumption which are
exempt under W Va. Code § 11-15-11 and § 11- 15A-3 when sold by grocery-type
stores.

9.2.12 Sales of tangible perscnal property or services purchased
after the September 30, 1987, and lawfully paid for with food stamps pursuant to
the Federal Food Stamp Program codified in 7 U.S.C. § 2011, et seg., as arended.
Such tangible personal property or services include, but are not necessarily
limited to the following: _ '

9.2.12.1 "Food" as defined in Sectiop._llO—lS—lO of these

regulations.

9.2.12.2 Seeds and plants for grow1pg in gardens to produce food
for perscnal consumption by eligible households.

9.2.12.3 Deposits on returnable hottles or other returnable
containers which are part of the cost of the fcod contained therein. '
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9.2.12.4 Distilled water and ice unless specifically lakbeled for
nonfoed use. . ' S ERE T ' o
9.2.13 Sales of tickets for activities sponsored by elementary and
secondary schools located within this State. This exemption deoes not

includeactivities sponsored by other organizations, which merely cccur on scheol
property and are not sponsored directly by such school. ,

9.2.14 © . Sales of radio and television broadcasting time, preprlnted,
advertising circulars, and newspaper and cutdoor advertising space for the
advertisement of goods or services.

9.2.15 Personal services, as defined in Section 110-15-2.
9.2.16  Professional services, as defined in Section 110-15-2.
9.2.17 Contracting, as defined in Section 110-15-2.7

9.2.18  Services rendered by an employee to his or her employer.
See Secticn 110-15-60, Employee or Independent Contractor.

9.3 Exemptions for Which Exemption Certificate Recuired. - The following
sales of tangible personal prcoperty and taxaeble services shall be exempt from
tax but only if the purchaser presents to and the vendor thereof accepts,  in
good faith, a properly executed exemption certificate, or the purchaser presents
his direct pay permit number issued by the Tax Comm1531oner under W. Va. Cede
§§ 11i-15-94 and 11-13A-3a:.

9.3.1 " Sales of tangible personal property to this State, its
institutions or subdivisions, and to the United States; including agencies of
federal, state or local governments for distribution in public welfare or relief
work.

9.3.1.1 It 1is necessary that the vendor acquire properly
executed examption certificate from all purchasers claiming exemption from tax
under this provision.  Frequently governmental entities fail to present such a
certificate. In such event, the books and records of the vendor must show that
the purchase was billed to and paid by the government agency.

9.3.1.2 Sales to individuals who are employees of this State,
its institutions and subdivisions, or of the United States government, are noL
exempt from tax unless the sale is billed directly to the appropriate government
agency or the purchase is by means of a properly completed government purchase
order.

9.3.2 Sales of vehicles which are titled by the purchaser with the
West Virginia Department of Motor Vehicles and which are subject to the tax
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imposed by W. Va. Code § 17A~3-4. All Sales of veHicles are subject to the sales
and service tax and the use tax unless two conditions are met: (1) it is titled
by the West Virginia Department of Motor Vehicles: and (2} it is subject to the
vehicle title privilege tax; or unless the transaction is exempt under some
other provision of this Sectien.

8.3.2.1 The term "vehicle" means every device in, upon or by
which any personor préperty is or may be transported or drawn upon a highway,
excepting devices moved by human power or used exclusively upon staticnary rails
or tracks. W. Va. Code § 17a-1-1(a). o

9.3.2.3  Any vehicle which is licensed or titlaed by the West
Virginia Department of Motor Vehicles but which is not subject to the West
Virginia vehicle title privilege tax, is subject to the sales and service tax of
the use tax. . - h ' '

9.3.2.4 Any vehicle which is licensed or +titled by the West
Virginia Department of Motor Vehicles, such as a travel trailer or a camping
trailer, which is purchased froem a person who is not engaged in the business of
selling such vehicles or related property is considered to have been the subject
of an isolated sale and is exempt from sales and service tax and the use tax.

9.3.2.5  In order to establish the applicability of the sales
and service tax or use tax, the Tax Commissioner may require proof that the
motor vehicle privilege tax has been paid.. .

9.3.3 . Sales .of property or services to churches.which make no
charge whatsocever for the services they render: Provided, That this exemption
shall apply only to services, equipment, supplies and materials directly used or
consumed by these organizations, and shall not apply to purchases of gasoline or
special fuel.. For example, the purchase of pamphlets relating to drug abuse are
not subject to. tax if  the  church makes no. charge in._rendering services to
persons with drug problems. For those purchases which qualify for exemption, -

the church may issue to the vendor a properly completed exemption certificate.

8.3.4 Sales of tangible personal property for the purpose of
resale in the form of tangible perscnal property: Provided, That sales of
gasoline and special fuel by distributors and importers shall be taxaple except
when the sale is . to another distributor for resale.

9.3.4.1 Tangible personal property purchased Ffor resale is
taxable _when it is_withdrawn from inventory for use or consumpticn by the
purchaser unless that consumption or use is exempt under some other provision of
this Section.

~2.3.4.2 Example. - A wholesale office. supply company may
purchase office supplies frem the manufacturer without paying the sales and
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service tax or the use tax on such purchases. The wholesaler then resells such
supplies to a vendor who purchases them for sale to consumers. That vendor may
also purchase supplies from the wholesaler without inposition of the tax,
inasmuch as he purchased them for the purpose of resale. When this vendor
withdraws office supplies from his inventory held for resale, whether for use or
consumption in his office supply business or for hlS personal use or
consumption, he becomes liable for payment of use tax.

9.3.4.3 The exemption allowed by this Subsection permits vendors
of tangible perscnal property, whether they be wholesalers, distributors,
jobbers, retallers or others to purchase tangible personal property for the.
purpcse of resale in the form of tangible personal property without paying the
sales and service..tax or the use tax. However, when such vendors purchase
tangible personal property or services fér use or consumtion in their business
of selling tangible personal property, they must pay the sales and service tax .
or the use tax on such purchases. Therefore, purchases of janitorial services,
equipment repairs, adding machines, etc., are taxable. In other words, vendors
of tangible personal property are exempt from tax only on purchases of tangible
perscnal property which is purchased for the purpose of resale in the form of
tanglble personal property, unless the purchase is exemct under some other
provision of this Section.

9.3.5 "Taxable services purchased for resale. To illustrate, a
customer takes his car to a service staticn for: State inspection. It is
discovered that the brakes must be relined. Tc do the job properly, the brake
drums need to ke ground. The service staticn, not having the proper equipment,
takes the druns to another vendor who deoes the grinding. That is a~service
purchased for resale for which an exemptlon certificate may be issued under this
Subsection. )

9.3.6 Sales of property or services to a schoel which has approval
from the West Virginia Board of Regents to award degrees, which has its
principal campus in this State, and which is exempt from federal and state
income taxes under Section 501(c)(3) of the Internal Revenue Code of 1986, as
amended: Provided, That sales of gasoline and special fuel shall be taxable.

9.3.7 - Sales of mobile homes that will be utilized by the
purchasers as their principal year-round residence and dwelling: Provided, That
these mobile homes shall be subject to the sales and service tax ahd the use tax
at the three percent (3%) rate. . S

9.2.7.1 The sale of a mobile, modular, or manufactured
homesthat will be utilized by the purchasers as their principal year round
residence are subject to the sales and service tax and use tax at the rate of
three percent, if no activities except those considered to be "incidental to the
sale" are performed as part of the transaction.
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9.3.7.2 The sale of mobile, module, or manufactured homes thet
will not be-utilized by the purchasers as their principal year round residence
are subject to the sales and service tax and use tax at the rate of five
parcent, if no activities except those considered to be "incidental to the sale”
are performed as part of the transaction.

9.3.7.3 The sale of mobile, modular, or manufactured homes
where the dealer engages in activities beyond those considered to be "incidental
to the sale" of the home is a contracting activity and the transaction is not
subject to sales tax or use tax.

9.3.7.4 ~Activities considered to "be incidental to the sale"
include mere delivery of the home to the site. Not included as "incidental to
the sale" but considered to be contracting activities are activities such as
hooking up utility lines” to the home, the blocking up of the home, the
underskirting of the home, attaching of the home to the foundation, the
finishing of interior trim, or the joining of mcdules together, by the dealer or
his subcontractor. ' ' i

9.3.7.5 Dealer delivers the hocme and merely places the home on
a foundation already constructed by the custcmer. The dealer or. his
subcontractor does not block up the home, hook up utility lines to the home,
underskirt the home, finish interior trim, or join modules together. The
activities engaged in by the dealer are considered to be "incidental to the.
sale." Sales tax or use tax must be collected or an exemption certificate must
be obtained from the customer in this situaticn. If.the home is to be used as a
principal residence of the customer, the applicable sales tax rate is three
percent. Otherwise, the applicable sales tax rate is five percent.

3.3.7.6 Dealer delivers and placés the home on a foundation
already constructed by the: customer. | In addition, the dealer or his
subcontractor hooks up the utility lines to the home or underskirts the home or
finishes interior trim, or blocks up the heme, or joins modules together. The
activities engaged in by the dealer are considered to be contracting activities,
Sales tax or use tax is not imposed cn this type of transaction and need not be
collected. : ' : o

9.3.7.7 Dealer delivers the hcome and places it on a foundation
constructed by the dealer or at his directicon through a subcontractor. The
activities engaged in by the dealer are considered to be contracting activities.
Sales tax is not imposed on this type of transaction and nead not be collected.

9.3.7.8 Dealer or his subcontractor delivers a home in two or
more sections and connects the sections together after placing the sections on a
foundation constructed by the customer, the dealer, or a subcontiractor. The
activities engaged in by the dealer are considered to be contracting activities.
Sales tax or use tax is not imposed on this type of transaction and need not be
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collected. , ’ i

9.3.8 Sales of propane Lo consumers for poultry house heating
purpcoses. Any person selling te such consumer who paid the consumers sales tax
on special fuel in his price, shall not pass it on to the consurer, but may make
application and receive refund of such tax from the Tax Commissioner,
notwithstanding any provision of W. Va. Code § 11-15-1 et.seg . to the contrary.

9.3.8.1 A seller who paid the sales and service tax or the use-
tax when purchasing the propane for resale is not authorized to pass such tax on
to the consumer who purchases such propane for the sole purpose of heating a
poultry house. 1In that instance, it is necessary for the seller to reduce the
sales price of the propane sold for the exempt purpose by the amount of the
sales or use tax on special fuel included in the consideration he paid for that
quantity of propane; and claim a refund of such tax from the Tax Commissiocner.

9.3.9 Sales of tangible personal property or taxable services
purchased for use or consumption in comnection with the business of selling a
taxable service or the commercial production of an agrlcultural preduct:
Provided, That sales of tangible perscnal property and services to be used or
consumed in the construction of or permanent improvement to real property and
sales of gasoline and special fuel shall not be exempt.

9.3.9.1 Effective July 1, 1987, and except as otherwise provided
in these regulations, sales of tanglble personal property and taxable services
purchased for use or consumption in connection with the business of selling
tangible personal property are no longer exempt from the sales and service tax
and the use tax.

9.3.9.2 gales of tangible personal property and taxable services
purchased for use or consumption in connection with the conduct of the business
of dispensing a service subject to the sales and service tax and use tax are
exempt from such taxes: Provided, That sales of tangible perscnal property and
taxable services to be used or consuned in the construction of or permanent
improvement teo.real property and sales of gesoline afd special fuel shall not be

exempt.

9.3.2.2.a For exanple, persons who repair appliances, clean
carpets, repair automcbiles, etc., may purchase tangible personal property and
taxable services for use in such business activities and claim exemption from
the imposition of the sales and service tax and use tax with respect to such
purchases. ~ To illustrate: A company which cleans carpets may purchase shampoo,
soap, vacuum cleaners, pens and paper, and repairs to its vehicles may claim
exemption from tax for such purchases.

9.3.8.2.b To be exempt from the sales and service tax and
the use tax under this Subsection, the purchaser must be in the business of
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dispensing taxable services, the purchase must be of tangible personal property
or taxable services, and the purchase must be used or consumed iIn the
purchaser's business of selling taxable services to consumers services., In

order to qualify for this exempiion, all elements listed in the preceding
sentence must be present. :

9.3.9.2.c Persons who dispense services not subject to the
sales and service tax and the use tax are not eligible for this exemption. Te
illustrate: Doctors do not charge or collect the sales and service tex on
professional services to patients. Therefore, any tangible personal property
(such as bandages, disinfectants, drugs, pens, typewriters, stethoscopes, etc.)
purchased by a doctor is subject to the sales and service tax, and any services
(janitorial services, typewriter repair, etc.) purchased by a doctor are also

subject to that tax.

9.3.9.2.d Also, persons in the business of renting or
leasing real estate to others do not qualify for the exemption contained within
this subsection. These perscns do not dispense services subject to the sales
and service tax and use taxes. Therefore, lessors who purchase items to improve
realty or for usé in business must pay the sales and service tax thereon.

9.3.9.3 Sales. of .tangible perscnal property and services
rendered for use or consumption in connecticn with the commercial production of
an agricultural product are exempt: Provided, That sales of tangible perscnal
property and taxable services to be used or consumed in the construction of or
permanent improvement to real preperty and sales of gasoline and special fuel
shall not be exempt.

9.3.9.3.a This exemption applies to purchases for use in the
comrercial production of agricultural products as a business and not to
purchases for use or consumption for any other purpose. Therefore, a person in
the business ©of farming may purchase feed, seed, fertilizer, repairs to a
tractor, etc., without payment of the sales and service tax.

2.3.9.3.b Sales of tangible perscnal property or services to
a farmer to be used or consumed in the construction or improvement of real
property are not exempt from the sales and service. tax and the use tax. For
example, sales to farmers of bulldlng materials to construct barns, sheds or
fences are takable. : :

9.3.10 Sales of tangible personal property in this State, or the
use in this State of tangible perscnal property or sservices, which this SLate is
pronibited from taxing under its sales and service. tax and use tax laws by the
United States Constitution, controlling federal law, the Constitution of this
State or some controlling provision of West Virginia law not found in the sales
and service tax and use tax laws.
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9.4 Refundable Exemptions. - The vendor liable for collection of the sales
and service tax or use tax shall collect such taxes when making the following
sales of tangible personal property or taxable services (unless the purchaser
presents his direct pay permit number issued by the Tax Commissioner under
W. Va. Code §§ 11-15-9d and 11-15A-3d and provided that the sales are not exempt
under paragraph 9.3.9.2 of these regulations); and such taxes, after payment,
shall, upon proper application therefor, be refunded or credited to the
purchaser as provided in W. Va. Cede §§ 11-15-9b and 11-15a-3b:

9.4.1 .. Sales of property or services to bona fide charitable
organizations which make no charge whatsoever for the services they render:
Provided, That this exemption shall apply only to services, equipment, supplies
and materials directly used or consumed by these organizations, and shall not
apply to purchases of gasoline or special fuel.

9.4.1.1 For purposes of this regulation, a bona fide charitable
crganization is an organization which qualifies or is qualified under Section

501(c) (3) of the Internal Revenue Code of 1986, as amended.

9.4.2 - Bales of property or services to corporations or
organizations which qualify or are qualified under Section 501(c)(3) eor (4) of
the Internal Revenue Ccde of 1986, as amended, who make casual and occasional
sales (as defined in Section 110-15-2) not conducted in a repeated manner or in
the ordinary course of repetitive and successive transactions of like character:
Provided, That the exemption herein granted shall .apply only to services, -
equipment, supplies and materials directly used or consumed in the activities
for which such organizations qualify as tax exempt organization under the
Internal Revenue Code by these organizations and shall not apply to purchases of
gasoline or special fuel. RN Coe e : :

9.4.3 Sales of property or services to persons engaged in this
State in the business of contracting, manufacturing, transportation,
transmission, communication or in the preduction of natural resources {(as such
terms are defined in Section 110-15-2): Provided, That on and  after July 1,
1987, the exemption provided .in this Subsection shall only apply to services,
machinery, supplies and materials directly used or consumed in the activities of
contracting, manufacturing, transportation, transmission, conmunicaticn or the
production of natural resources in the businesses or organizations named above
and shall not apply to purchases of gasaline or special fuel. ' :

9.4.3.1° For example:
9.4.3.1.a Sales of janitorial services and supplies to a
person who manufactures chemicals are not exempt but the sale of raw materials
utilized in a chemical manufacturing process would be exempt.

9.4.3.1.b Sales of telephone poles and wires to a telephone
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or telegraph company are exempt but the sale of janitorial services and supplies
to such a conpany are not exempt.

9.4.3.1.c Sales of tools to a contractor are exempt if the
tools are purchased for use solely in the contracting business; but there is no
exemption 1f the teools are purchased for personal use. Additionally, a person
who owns a contracting business camnot purchase tools for another or for
personal use at home without payment of consumers sales and use taxes.

9.4.3.1.d Charges for the transportation of a product
between different locations of the same manufacturer where subseguent steps in
the manufacturing process occur are sxempt.

9.4.3.1.e Sales to contract miners to be directly used in
the extraction of natural rescurces would be exempt while those purchases not
directly used in that activity wouid be taxable. However, if a contract miner
is subject to the Severance Tax, all purchases whether directly or not directly
used in the extraction process are exempt. See Section 9.4.7 for additicnal
information.
9.4.3.2 The sale, to be exempt, must be of tangiblie personal
property or taxable services dlrectly used or consumed (as defined in Section
110-15-2) in the business act1v1ty of contracting, manufacturing,
transpeortation, comnication or in the production of natural resources.

9.4.3.3 Persons engaged In this State in the business of
contracting, manufacturing, transportation, transmission, communication, or in
the productlon of natural rescurces may purchase tanglble perscnal property and
services to be used or consumed in the constructicn of or permanent improvement
to that real property in which or where the exempt activity actually ocours.
All other persons, including (but not limited to) speculative builders or
persons constructing for resale, must pay the sales and service tax or use tax
on purchases of tangible perscnal property and services to be used or consumed
in the construction of or permanent improvement of real estate. :

9.4.3.3.a & builder who constructs a home for another must
pay sales and service tax or use tax on all building materials and other
tangible persconal property and taxable services he purchases for use or
consumption in building the home. Because the builder is engaged in the
business of <ontracting, he may apply to the Tax Commissicner for a refund or
credit for the tax paid on purchases directly used or consumed in building the
home., (This example assumes the builder does not have a direct pay permit
number. If he has a direct pay permit number and makes all purchases using that
nurber then, when the builder files his direct pay return he will remit tax on
all purchases not directly used or consumed in building the home.)

9.4.3.3.b For example, a contractor who bullds a home For
resale must pay the tax on all purchases of tangible persenal property and

29




State Tax Department . . o -
Title 110 - ’ . IR -
Series 15

taxable services for use or consumption in constructing the home. See also,
§ 110-15-55. ' ; ) oo 2T -

9.4.3.3.c Any person who constructs his own home or an
addition thereto must pay the sales and service tax or the use tax on all
purchases of tangible perscnal .property or taxable services to be used or
consumed in building his home or any addition thereto.

9.4.4 Sales of tangible personal property or services to
nationally chartered fraternal or social organizations when such property or
services are purchased for the sole purpose of free distribution in public
welfare or relief work: Provided, That sales of gasoline and special fuel shall
be taxable.  This exemption is applicable to only those purchases of property or
services which will be distributed free in public welfare or relief work. All
other purchases will be subject to the sales and service tax or the use tax
unless such purchases are exempt under some other provision of this section.

9.4.5 Sales. and services, fire fighting or station house
equipment, including construction and automotive, made to any volunteer fire
department organized and incorporated under the laws of the State of West
Virginia: Provided, That sales of gasoline and special fuel shall be taxable.

9.4.6 Casual and cccasional sales (as defined in Section 110-15-2)
of property or services not conducted in a repeated mamner or in the ordinary
course of repetitive and successive transactions of like character by
corperaticns ‘or corganizations which qualify or are qualified under Section
501(c) (3) or (4) of the Internal Revenue Code of 1986, as amended.

9.4.7 Sales ©f property and services to persons subject to the
Business and Occupation Tax, the Severance Tax or the Telecommunications Tax
after June 30, 1987: Provided, That this exempticn shall apply only to tangible
perscnal property or services directly or not directly used or consured in
business the gross receipts from which are subject to one of the
above-referenced taxes and shall not apply to purchases of gasoline or special
fuel. . o ' - -

9.4.7.1 For purposes of this exemption, the tangible personal
property or services '"not directly used or consured" in the businesses upon
which the tax on gross receipts is imposed shall be the uses of preperty or
services stated in paragraph 2.7.2 of these regulations.

9.4.7.2 It should be noted that some entities may be engaged in
many businesses, some of which are subject to the tax on gross receipts and some
of which are not subject to the tax on gross receipts. Both those purchases
directly or not directly used or consumed in businesses upon which the tax on
gross receipts is imposed may qualify for this exemption. Purchases for the
other businesses would be subject to this tax unless they qualified for ariother
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exemption. It a purchaser will use the purchase 'in more than one business, the
purchaser must comply with Section 110-15-9d of these regulations.

9.4.7.3 Example - The mining of limestone is subject te the tax
on the gross receipts received from such business. However, if that same entity
also processes the limestone, the processing business would be classified as
manufacturing. Those purchases for any use in the mining business would fall
within this exemption. However, only those purchases directly used or consumed
in the manufacturing business would be exempt. :

9.4.8 " .Sales of electronic data processing services and related
software: Provided, That for the purpcses of this Subsection, "electric data
processing services" means (1) the processing of another's data, including all
processes  irncident to processing of data such as’ keypunching, keystroke
verification, rearranging, or sorting of previously Jdocumented data for the
purpose of data entry or autcmatic processing, and changing the medium on which
data is sorted, whether these processes are done by the same person or several’
persens; and (2} providing access to computer equipment for the purpose of
processing data or examining or acquiring data stored in or accessible to such
coamputer equipment. So long as the electronic data processing service is
perfomred for ancther person who is in no mamner a part of the entity performing
the service, ard provided that the charge is actually and only for thesale of
electronic data processing services and does not include any charges for other
activities, the exemption will apply.

5.4.8.1 This exemption does not apply to the sale of computer
hardware or software, whether of camned or custem designed, if such software is
not to be used for the processing another's data. In other words, the purchase
of software for a person's own computer is not exempt unless that person iz in
the business of processing data for others and the software is to be utilized
for that purpose. Co : B T

9.5 Specific Use Tax Exemptions. - The use in this State of the following -
tangible personal property and taxable services is specifically exempted from
the use. tax:

9.5.1 All articles of tangible personal property brought into the
State of West Virginia by a nonresident individual therecf for his or her use or
enjoyment while temporarily within this State or while passing through this
State, except gasoline .and special fuel: Provided, That fuel contained in the
supply tank of a motdr vehicle that is not a motor carrier shall not be taxable.
In other words, vacationers, visitors or other nonresident individuals may bring
tangible personal property into this State for their own use without imposition
of use tax. : ’ :

9.5.2 . -—Tangible perscnal property or services, the gross receipts
from the sale of which in this State are exempt from the consumers sales tax by
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the terms of W. Va. Code § 11-15-1 et seq. and provided that the property or
services are being used for the purpese for which it was exempted.

9.5.3 . Tangible personal property or services, the gross receipts
from the sale of which in this State are required to be included in the measure
of the consumers sales tax, and upon which such tax has been paid. It is
necessary for the purchaser to provide a receipt showing that the consumers.
sales tax has been paid. - '

9.5.4 Tangible perscnal property or services, the sale of which in
this State_is not subject to the consumers sales tax. The exemption contained
herein is related directly to the purchase or use of a taxable service or a
particular item .of tangible personal property and not to the status of the
vendee. In other words, it is use or sale of the particular article or property
or service which is exempt. For example, X, a resident of West Virginia, has
his federal and state income tax returns prepared by an Chio certified public
accountant. X will pay no use tax thereon because the purchase within West
Virginia of professional services is not subject to consumers sales tax.

9.6 Exemotions; Exception for Liguors and Wines Purchased for Resale. -
The exemption provided for sales of tangible personal property purchased for
resale .does not apply to persons or organizations licensed under authority of
W. Va. Code § 60-7-1 et seg., to purchases of liquor or wines from the Alcohol
Beverage Control Commissioner for resale by person or organizations.

9.7 Moving Residence or Business Into State. =~ The use tax shall not apply
to tangible personal property purchased outside this State for use outside *his
State by a person who at that time was a nonresident natural perscori, or. a
business entity not actually doing business within this State, who cr which
later brings such tangible perscnal property inte this State in comnection with
his establishment of a permanent residence or business in this State: Provided,
That such property was purchased more than six months prior to the date it was
first brought into this State, or six months prior to the establishment of such
residence or business, whichever first occurs, ' '

9.7.1 Tangible personal property used out-of-state for six or more
months by a nonresident individual, or a business entity not actually doing
business in this State, that is brought intc this State for use by such
individual or business 'in this State is exempt regardless of how it was brought
into this State. : : -

9.7.2 Property purchased and used out-of-state for less than six
months by a nonresident individual, or by a business not actually doing business
in this State, will ke subject to use tax when such property is relocated in
this State unless: S o ' ' o

9.7.2.1 "One of the ex&mptions in this Section 110-15-9
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specifically epplies; or

2.7.2.2 If the amount of sales or use taxes lawfully paid to
enother State with respect to such property is equal to or greater than the
amount of this State's use tax otherwise due on the value of the property at the
time it is brought into this State, then no West Virginia use tax is due.
However, 1f the amount of West Virginia use tax exceeds the amount of tax
lawfully pald in another state, the difference must be remitted to the Tax
Conmmissicner. o L .___l_ . ' ' ’

§ 110-15-%9a = Method for Claiming Exemptions, Refunds of Tax, Credit Against
Other Tazes. ] .

9a.l General. - Any person having a right or claim to an exemption from the
sales and service tax or the use tax by reason of any of the forsgoing
exemptions in Section 9, except those exenptions set forth in Subsections 9.2,
9.3, 9.5, 9.6 and 9.7, and vho is not utilizing the direct pay permit procedure
authorized in Section 110-15-9c of these regulations, shall pay to the vendor
the sales and service tax and use tax imposed and may exercise or assert such
exemption only in acceordance with the following Subsection %a.2 or Subsection
9a.3 of this Section.

9a.2 Filing Claim for Refund. —~ Any person who has paid the sales and
service tax or the use fax imposed and who may lawfully claim any exemption set
forth under Subsection 9.1 which is not enumerated in the foregoing Subsection
9a.1l of this regulation, may exercise or assert such claim by filing a claim for’
refund of the sales and service tax or the use tax overpayments on such form and
in such manner as the Tax Commissicner may require and in accordance with the
requirements of this Section. The refund shall be made within thirty days after
the receipt of a complete, accurate and lawful clain.

9a.3 E171ng Claim for Credit. - In lieu of filing a claim for refund of

sales and service tax and Use tax overpavments, the taxpayer may, at his option -

and within one year from the date of payment of the tax, file a claim for credit
on such form and in such manner as the Tax Commissioner may require and credit
the amount of sales and service tax and use tax overpayments against certain
payments of other ftaxes due, so long es such credit is applied in accordance
with the requirements in Subsections 9a.3.1 through %a.3.10. , ,

9a.3.1 =~ This procedure may hot be Utilized unless the vendor has
submitted a properly completed application for credit to the Tax Commissicner.

9a.3.1.1 An application for credit is regquired each time a
vendor seeks to utilize this procedure. : = N

9a.3.1.2 Any credit may be disallowed as a result of Tax
Department audits of the taxpayer's records.
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9a.3.2 Method of Applying Credit.

92.3.2.1 If the taxpayer is a vendor who is subject to Consumers
Sales and Service Tax on certain purchases, he may credit the amount of sales
and service._ tax and use tax overpayments made against the sales and service tax
liability accrued through the use of his direct pay permit and apply any
remaining tax liability against his quarter 1y or monthly remittance of the
Consumers Sales and Service Tex imposed and otherwise due; or

9a.3.2.2 If the taxpayer is a vendor who is subject to the Use
Tax on certain purchases, he may credit the amount of sales and service tax and
use tax overpayments remaining after application of the foregoing part 9a.3.2.1
against the use tax llablllty accrued through the use of his direct pay permit
and apply the remaining tax liability against his monthly remittance of the Use
Tax imposed and otherwise due; or .

9a.3.2.3 If the taxpayer is subject to the Consumers Sales and
Service Tax, he may credit the amount of sales and service tax and use tax
overpayments remaining after application of the foregoing parts 92.3.2.1 and
9a.3.2.2 against his quarterly or monthly remittance of the Consumers Sales and
Service Tax imposed and otherwise due; or

8a.3.2.4 If the taxpayer is subject to the Use Tax, he may
credit the amount of sales and service tax and use tax overpayments remaining
after application of the foregoing parts 9a.3.2.1 through %a.3.2.3 against his
quarterly remittance of the Use Tax imposéed and otherwise due; or

9a.3.2.5 If the taxpayer is subiect to the Business and
OCccupation Tax, he may credit the amount of sales and service tax and use tax
overpayments after application of the foregoing parts 9a.3.2.1 and %z.3.2.4
against his quarterly or monthly remittance of the Business and COccupation Tax
inmposed and otherwise due; or

9a.3.2.6 If the tawpayer is subject to the Annual Tax On Incomes
Of Certain Carriers imposed by W. Va. Code § 11-12A-1 et seq., he may credit the
amount of sales and service tax and use tax overpayments remaining after
application of the forego_ng parts 9a.3.2.1 through 9a.3.2.5 against his annual

or semiannual remittance of the tax imposed under W. Va. Code § 11-12A-1 st seq.
and otherwise due; or

9a.3.2.7 1If the taxpayer is subject to the Severance Tax imposed
under W. Va. Code § 11-13A-1 et seq., the tazpaver may credit the amcunt of
sales and service tax and use tax overpayments remaining after application of
the foregoing parts 9a.3.2.1 and 92.3.2.6 against the taxpayer's guarterly or
monthly remittance of the Severance Tax inmosed and otherwise dus; or
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92.3.2.8 If the taxpayer is subject .to the Telecommunications
Tax imposed under W. Va. Code §. 11-13B-1 et seq., the taxpaver may credit the
amount of sales "and service tax . and use tax overpayments remaining after
application of the foregoing parts %a.3.2.1 through %9a.3.2.7 against the
taxpayer's quarterly or monthly remittance of the Teleccmmunications Tax irmposed
and otherwise due; cr o -

9a.3.2.9 If the taxpayer is subject to the Corporation Net
Income Tax imposed under W. Va. Code § 11-24-1 et seg., the taxpayer may credit
the amount of sales and seérvice tax and use fax overpayments remaining after
application of the foregoing parts 9a.3.2.1 ‘through 9a.3.2.8 against the
taxpayer's installment of estimated tax for the Corperation Net Income Tax
imposed and otherwise due under W. Va. Code § 11-24-17; or

9a.3.2.10 If the taxpayer is subject to the Personal Income Tax
imposed under W. Va. Code § 11-21-1 et seg., the taxpayer may credit the amount
of use tax overpayments remaining after application of the foregoing parts
9a.3.2.1 through 9a.3.2.9 against the taxpayer's installment of. estimated tax
for the Personal Income Tax imposed and otherwise due under W. Va. Code
§ 11-21-56; or :

9a.3.2.11 If the taxpayer is subject to the Business Franchise
Tax imposed under W. Va. Code . § 11-23~1 et seg., the taxpayer may credit the
amount of sales and service “tax and use tax overpayments remaining after
application of the foregoing parts 9a.3.2.1 through %a.3.2.10 against the
taxpayer's annual remittance of the Business Franchise Tax imposed and otherwise
due; or -

9a2.3.2.12 If the taxpayer is required to deduct and withhold

personal income tax under W. Va. Code § 11-21-1 et seq., the taxpayer may credit

the amount of sales and service tax and use tax overpayments remaining after
application of 'the_ foregoing. parts. 9a.3.2.1 through 9a.3.2.11 against the
taxpayer's monthly remittance of the perscnal income tax withheld under said
W. Va. Code § 11=21-1 et seq. and otherwise due. L

9a.4 Decuments Supporting Claim for Exénm'tibn._ - Any person asserting or - -

exercising a claim of exemption from the sales and service tax and use tax under
the foregoing Subsections 9a.2 or 9a.3 of this Section shall file with the Tax
Commissioner an application for exemption in such form as the Tax Commissicner
shall prescribe and shall file such affidavits, invoices, sales slips, records
or documents as the Tax Comissioner may reguire to prove or verify the
taxpayer's right and entitlement to such exemption. The Tax Cormissicner may
inspect or examine the records, books, papers, documents, affidavits, sales
slips and Invoices of a taxpayer or any other person to verify the truth and
accuracy of any report or return or to ascertain whether the sales and service
tax or the use tax has been paid. ’
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In addition to the powers of the Tax Commissioner set forth in W. va. Code
§ 11-10-1 et seg., as a further means of obtaining the records, books, papers,
documents, affidavits, sales slips or inveoices of a taxpayer or any other person
and ascertaining the amount of sales and services taxes or use taxes paid or due
under W. Va. Code § 11-15-1 et seg. or W. Va. Code § 11-IS5A-1 et seg. or under -
any report, form, document or affidavit required, the Tax Commuissioner. shall
have the power to examine witnesses under oath; and if any witness shall fail or
refuse at the request of the Tax Commissioner to grant access to the books,
records, pepers, documents, affidavits, sales slips or invoices requested by the
Tax Commissioner, the Tax Commissioner shall certify the facts and the names to
the circuit court of the county having jurisdiction over the party, and such
court shall thereupon issue a subpoena duces tecum to such party to appear
before the Tax Commissioner, at a place. designated within the Jjurisdiction of
such court, on a day fixed. i - ot

9a.5 Filing Claim Within Time Limitation. - All claims for refund of sales
and service tax or use tax overpayments, including applications from vendors for
authorizations to apply the amcunts of sales and service tax and use tax paid
for business purchases against the amounts of such sales and service tax
collected from consumers, under Subsection 9a.2 of this Sectien shall be filed
within the time limitation for filing claims for refund set forth in W. va. Code
§ 11-10-14. »Any claim for such refund or claim of entitlement to such refund
made or asserted after the said time limitation shall ke null and void, and if
the sales and service tax or use tax overpayment has not otherwise been credited
against fax remittances in accordance with this Sectionr, such claims shall be
forfeited.

9a.6 Time Limit for Filing Claim for Credit., - Any credit of sales and
service tax or use tax overpayments against taxes under Subsection %9a.3 of this
section shall be taken within one year after the payment of the tax by the
taxpayer to the vendor. Any such credit or claim of entitlement to such credit
made or asserted more than one year aftér the payment of such tax by the
taxpayer fo the.vendor shall be null and void, and such tax overpayments shall
be forfeited. ' - - '

9a.7 Assignrent of Right to Refund or Credit. - Any assignment of the right
or entitlement to a refund or credit arising under either W. Va. Code § 11-15-9b
or W. Va, Ccde § 11-15A-3b shall be subject to strict proof.  Any assignee
claiming a right or entitlement to an assigned refund or credit shall submit to
the Tax Commissioner and in the form prescribed by him, an affidavit signed by
the assignor and acknowledging the assigrment. The assignee shall attest to the
assignment and the terms thereof in his signed application for refund or credit.
The assignee will be subject to the penalties provided under West Virginia law
for perjury for dny falsehood set forth in his signed application. The assignee
also will be subject to the penalties set forth in W. Va. Code § 11-9-1 et seq.
for any violation of Article 9. Except as provided in Subsection 9a.8, no
payment of a refund arising undér this Section shall be made to any persori other

36




State Tax Department
Title 110
Series 15

than the taxpayer or assignee of the taxpayer making the original overpayment of
sales and service tax or use tax. .

9a.8 No refund shall be -due and no credit shall be allowed unless the
taxpayer or assignee shall have filed a claim for refund or a claim for credit,
as appropriate, with the Tax Commissicrner In accordance with this Section.

9a.2 Any claim for a refund’ of sales and service tax or use tax
overpayments or a tax credit for sales and service tax or use tax overpayments
which is not timely filed or not filed in proper form or in accordance with the
requirements of this Section shall not be construed to constitute an obligation
of the State of West Virginia for payment. No overpayment of sales and service
tax or use tax shall be subject {o either W. Va. Code §§ 11-10-17(d) or
11-10-17{e) (1). '

§ 110-15-%b Delivery of a Certificate of Exemption in Lieu of Tax. — Persons
having a right or claim to any exemption set forth in Subsecticon 2.3 of these
regulations shall, in lieu of paying the sales and service tax or use tax, give
his direct pay permit number to the vendor or execute a certificate of exemption
in such ferm as the Tax Commissioner may require, and such executed exemption
certificate shall ke delivered to the wvendor in such manner as the Tax
Cormissioner may require. ~If any person presents to any vendor an exemption
certificate, and then kriowingly uses the iltem or service. purchased in a manner
incorisistent with the exemption granted, and who does not remit the tax on the
purchase in a marmner required by law, such person shall be subject the
provisions of W. Va. Code § 11-9-1 et seg.

§ 110-15-%c¢ Direct Pay Permits.

9c.1 The Tax Commissioner may, in his discretion, issue a direct pay permit
to any person who has a cwrent Business Registration Certificate (issued in
accordance with W. vVa. Code § 11-12-1 et seg.) and who is a person that is a
user, consumer, distributor or lessee to whom sales or leases of tangible
personal property are made or services provided to pay the sales and service tax
and use tax levied directly to the Tax Commissioner, thereby waiving the
collection of those taxes by that person's vendor. Prior to paying the sales
and service tax and the use tax directly to the Tax Commissioner, such person
must first apply to the Tax Commissicner and receive appropriate authorizaticn
in the form. of a direct pay permit. If a direct pay permit is issued, payment
of the sales and service tax and use tax on all sales and leases of tangible
personal property and sales of taxable services from vendors and the asserticn
of all exempticns asserted with respect to purchases from vendors shall be made
directly to the Tax Comissioner by the permit holder.

9c.l.1 The taxpayver is required to maintain an index of a1l vendors’

to whom the direct pay permit number is given and to make such index available
Lo the Tax Department upon request. :
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9¢c.2 On or before the fifteenth day of each month, every permit holder
shall make and file with the Tax Commissiconer a return for the preceding month
in the form prescribed by the Tax Commissicner. The return shall show the total
value of the tangible perscnal property and services purchased, the amount of
taxable and services purchased, the amount of sales and service tax and use tax
due from the permit holder, which amount shall be paid to the Tax Commissioner

with such return, and such other information as the Tax Commissioner deems

necessary. The Tax Commissioner, upcn written reguest by the permit holder, may
grant a reascnable extension of ‘time for the making and __llng of returns and
for paying the tax due. Interest on such sales and service ftax and use tax
shall be chergeable on every such extended payment at the rate determined in
accordance with W. Va. Code § 11-10-17.,

9¢.3 A direct pay permit shall continue to be valid until expiration of the
business's registration year under W. Va. Code § 11-12-1 et seg. This permit .
shall be renewed automatically when the business's business registration
certificate is issued for the next succeeding fiscal year, unless the permit is
surrendered by the holder or canceled for cause by the Tex Commissioner.-

9¢c.4 Persons who hold a direct payment permit which has not been canceled
shall not ke required to pay the sales and service . tax and use tax to any vendor
specified on the permit applicaticn. Such persons shall notify each vendor from
whom tangible personal property is purchased or leased or from whom taxable
gservices are purchased of their direct payment permit number and that the tax is
being paild directly to the Tax Commissicner. Upcn receipt of such notice, such
veridor shall ke absolved from all dutles and liabilities imposed for the
collection and remittance of the sales and service tax and use tax with respect
to sales, distributions, leases or storage of tangible personal preperty and
sales of services to such permit holder so long as he takes the direct payment .
permit number for each applicable sale, such number being appropriately noted on
the invoice, sales slip, or other record of the sale. Failure to take the
permit number or to collect the amount of tax due shall result in the vendor
being liable for the amount of tax not collected. Vendors who make sales upon
which the sales and service tax or use tax is not collected by reason of direct
payment of such tax by the purchaser to the Tax Commissioner shall maintain
records in such mamner that the amount of each purchase and ldentlty of each
such purchaser may be easily ascertained. .

95c.4.1 Any vendor who takes the direct payment permit number in
lieu of the sales and service tax or use tax due and who has received notice in
writing that such direct payment permit has been cancelled or surrendered shall
be liable for any such tax he failed to collect unless the person using the
permit displayed it to the vendor at the time of the purchase.

9c.5 Upon the expiration, cancellation or surrender of a direct payment
permit, the provisions of W. Va. Code & 11-15-1 et segq. and W. Va. Code
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§ 11-15A-1 et seq., without regard to direct payment permits, shall apply to the
person who previocusly held such permit. Such person shall promptly notify in
writing ail vendors from whom he purchases or leases tangible personal property
or purchases taxable services with the use of direct payment permits that such
permit was cancelled or surrendered. The notice required by this subsection
shall be made within 10 days after the permit has been caricelled or surrendered.
Upon receipt of such notice, the vendor shall be required to collect the sales
and service tax and the use tax on all sales or leases of tangible personal
property and sales of taxable services, thereafter made toc or for such person.

§ 110-15-2d . Apportionment of Purchase Price,

9d.1 Whenever a purchaser will use tangible personsl property or a service
or the results of a service for both exempt and nonexempt purposes, “the gross
proceeds paid to the vendor of such property or service shall be apportioned
between the exempt and nonexenpt uses in a reasonable menner acceptable to the
Tax Commissioner. 1In the absence. of books and records documenting how gross
proceeds were apportioned and how the property or service or the results of a
service were actually used by the purchaser, that portion of the gross procesds
for which exemption is claimed shall be disallowed and the tax due thereon shall
pe paid by the purchaser.

9d.2 whenever the vendor and purchaser are related persons or the sale is
under other circumstances where the relation between the vendor and purchaser is
such that the gross proceeds may not be indicative of the true value of the
tangible perscnal property or services purchased, the Tax Commissioner shall
revalue the transaction whenever he believes that the gross proceeds thereof are
not indicative of the true value of the transaction. Adjusted gross proceeds
shall correspond as nearly as possible to the gross proceeds derived in this
State from the sale of similar tangible perscnal property or services of like
quality or character where no common interest exists between the vendor and
purchaser but the circumstances and conditions are otherwise similar.

9d.3 Wnen a contract was in existence, executed and binding prior to
July 1, 1987, and was for the purchase, lease or other transfer of possessicn of
tangible personal preoperty or taxable services, there is no new tax liability
for any payments made on or after July 1, 1987 or for any payments prepaid for
periods commencing on or after that date, even though such transaction was
subject to an ‘exemption from tax which terminated on July 1, 1987. Cnly new

contracts entered into ¢n and after July 1, 1987 shall be subject to the tax.

§ 110-15-10  Exemption of Food Intended for Human Consumption; Definitions and

Exceptions.
10.1 Exemption. — Retail sales of food intended for human consumpetion made

on or after July 1, 1981, shall be exampt from the sales and service fax. This
exemption shall be in addition to any other exemption permitted under wW. Va.
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Code § 11-15-1 et seq.
10.2 Aggregation of Sales. -~ S¢parate .sales such as daily or ‘weekly

deliveries, shall not be aggregated for purpose of computation of this tax even
though such sales are aggregated_in the billing or the payment.

10.3 Definition of Food. - For purposes of this Section, and except as .
provided in subsection 10.4, the term "food" shall mean and include all edible
foodstuffs, beverages containing no alcochol and items commonly thought of as
foed, including, by way of illustration and not by limitation, cereals and
cereal products, meat and meat products, fish and fish products, poultry and
poultry products, fresh and salt water animal products, eggs and egg products,
vegetables and vegetable products, fruit and fruit products, flour and flour
products, suger and sugar products, milk and milk products, cocca and cocoa
products, coffée and coffee substitutes, tea, herbs, spices, salt and salt
substitutes, condiments, candy and confections, soft drinks, soft drink mixes
and syrups, ‘tenderizers, food coloring, bottled drinking water, sugar
substitutes, olecmargarine, shortening, = gelatins, baking and cooking
ingredients, mushrooms, spreads, relishes, desserts, flavorings, chawing gum,
edible seeds, nuts and berries. - : :

10.3.1 . Tests for Determining Whether "Food is Intended for Human
Consumption”". -~ Occasionally _a question may arise concerning whether a .
particular food or food product is intended for human consurption. This
question is to.be answered by application of the following two tests. If either
question is answered in the negative {(no), the item may not te considered as
"foeod intended for human consumption,” and sales and service tax must be .

collected,

10.3.1.1 Test Ome. - Is the product generally regarded by the
public as being food intended for human consumption?

106.3.1.2 Test Two. - Do the words,_statéments,or pictures on the
iabel or food package suggest that the food is intended for human consurption?

The burden of proving that a particular food or product is purchased as "food
intended for human consumption” rests on the purchaser. In case of any doubt as
to whether the product is intended for human consumption, the tax shall be
collected. Any person claiming to be aggrieved by having to pay the sales tax
shall pay the amount of tax to.the retail merchant (vendor) and file a claim for
refund with the Tax Conmissioner.

Example 1. Horse meat and horse meat products are not generally regardsd
by the public as food products intended for human consumption since they are
primarily purchased as food for animal consumption. The fact that such products
are inspected and may be suitable for human consumetion is insufficient proof of
exemption.
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Example 2. Canned cat_food may be purchased and eaten by human beings.
Cat food is-nevertheless subject to the sales and service tax. Canned tuna fish
is intended for human consumption and is exermpt even though the canned tuna fish
may be fed to the cats. . - :

10.3.2 Foods Exemot After June 30, 1981. General. - Retail sales
of focds and food products intended for human consumpiion, except when sold by
food service &Stablishments or from vending machines, are exempt from sales and
service tax where the sale is made on or after June 30, 1981. " The term "food"
is broadly defined to include all edible foodstuffs, beverages containing no
alcohol and items commonly thought of as food.  This includes (by way of
illustration and not by limitation):

10.3.2.1 Baking and Cocking Ingredients. - Certain food items
are normally only consumed after. being incorporated into . food and other
ingredients. Since these items then become part of the food intended for human
consumption, they are eligible items which are exempt from tax after June 30,
1981. — '

10.3.2.1.a Alcoholic ILiquor. - Sales of alecoholic
liquers, as defined in Section 10.4.1.1, which are fit for beverage use, are
subject to sales and service tax regardless of whether the primary purpose for
making the purchase is to use the alcoholic liquor as a cocking or baking
ingredient. - '

O 10.3.2.1.k Baking Soda. - _When represented on or in the
labeling of the package that the product is "paking scda,” it is ordinarily sold
for use as an ingredient of fecod intended for human consumption.  Accordingly,
sales of "baking soda" are exempt from sales and service tax after June 30,
1981, regardless of whether sold in a grocery-type store, drugstore or other
retail store. . However, when bicarbonate of soda is represented by the
mariufacturer either in the label or in the labeling that the preduct is for
medicinal purposes, it is subject to sales and service tax, regardless of where
sold. - :

10.3.2.1.c " Cooking Oil and Lard. - Sales of oil with a
vegetable or lard base, shortening and lard which are. used in cooking or as an
ingredient in foods such as bread and bakery products are eligible food items.

.. lo.3.2.1.4d Cocking Wines. - Ceoking wines containing no

alcoholic content are eligible food items.
10.3.2.1.e Pectin. - The term "pectin” is generic for
products marketed under various brand names and is commonly used as a base in
making jams and jellies. When it is. incorporated into Jjams and djellies, it

becomes part of food intended for human consumption. Accordingly, pectin is an
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eligible food item. . ' . .-

10.3.2.1.F " Salted Wire. - Wine sold for use~in cooking
which is rendered unfit for beverage use by the adding of salt and which is
withdrawn from storage under Section 5362(d) of the Internal Revenue Code of
1936, as amended, is an eligible food item.

10.3.2.2 Berries.

10.3.2.3 Bottled Drinking Water. - The term "bottled drinking
water" means water that is sealed in bottles or other containers and which is
intended for human consumption. This term includes distilled water and mineral
water purchased for human consumption.

10.3.2.4 Candy and Confections.

10.3.2.4.a The term "candy" refers to all types of
preparations commenly referred to as candy such as hard candy, caramel candy,
chocolate candy, licorice, fudge and toffee, etc.

1C.3.2.4.b The term "confection" means candy and other
focd products made with sweetners and frequently prepared with colorings,
flavorings, milk products, cocca products, nuts, fruits, starches and other
materials. Such foeds include but are not limited to frostings, toppings,
edible cake decorations, candy-coated peanuts, caramel-coated peopcorn, cotion
candy and candied applies. — ) S

10.3.2.4.¢c - The term "candy and confections" does not
include chewing gum, sauces, syrips, jellies, jams, preserves, cakes or cookies,
although these products are alsc eligible food items. This term does not
include candy-type laxatives, cough drops or lozenges which contain medicatieon,
or similar products, even though they may contain significant amounts of sugar
and may be consumed for pleasure rather than for treatment. These products are
subject to the sales and service tax. :

10.3.2.4.d ~ Cake Iletters. - Birthday cake letters
consisting of .sugar, albumin, acetic acid and artificial coloring are exempt
after June 30, 15981. : ' o )

10.3.2.4.e  Breath Mints. - Normedicated breath mints are
eligible food items. These items are not consSidered to be medicated even though
the manufacturer's claim that they prevent or lessen halitosis. Mints which
contain aspirin, laxatives or anti-acidity qualities are considered to be
redicated and are subject to the sales and service tax.

10.3.2.5. Cereals and Cereal Products.
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10.3.2.6 Chewing Gum. B

10.3.2.6.a The term "gum" refers.to all preparations
called gum such as chiclets, chewing gum and bubble gum. _

10.3.2.6.b CGum containing aspirin or other medication is
subject to the sales and service tax even though it may be chewed for pleasure
rather than for treatment. - '

10.3.2.7 Cbcoz and Cocca Products. — The term "cocoa products”
means any form of chocolate, chocolate products, cocoa or cocoa products.  Such
foods include but are not limited to cocoa nibs, sweet chocolate, milk
checolate, chocolate syrup and so forth.

10.3.2.8 Coffee and Coffee Substitutes. - The term "coffee”
includes but is not limited to roasted coffee beans, ground coffee beans,
decaffeinated coffee and instant coffee. .

10.3.2.9  Condiments. - The term "condiments” includes food
accessories or adjuncts which although having little or no nutritional value,
are used extensively to give flavor to foods and to furnish pleasing variety.
Examples include by way of illustration and not limitation:

10.3.2.9.a Flavorings and flavoring extracts.
10.3.2.9.b Feed colorings.
10.3.2.9.c Food dfessings.

10.3.2.9.4 Glazes.
10.3.2.%.e QGravies.

10.3.2.9.f ‘Herbs (for which no medicinal qualities are
claimed).

10.3.2.9.g Marinades.

10.3.2.9.h Mustard.

10.3.2.8.1 Pepper.
10.3.2.9.7 Salt and salt substitutes.
10.3.2.9.k Sauces.

10.3.2.8.1 Spices.
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10.3.2.9.m  Vinegar.

A list of condiments can be found in Appendix I. This list is intended to
illustrate application of these terms and not to be an exhaustive list.

10.3.2.10 Desserts.
10.3.2.10.a Frozen Desserts. - The term "frozen desserts!

includes ice cream, frozen custard, french ice cream, french custard ice cream,
ice milk, fruit sherberts and water ices. . :

10.3.2.10.b Dietetic Cakes and Cookies. - Dietetic. cakes
and cookies are not dietary supplements since they are not ". . . preparations
in liquid, powdered, granular, tablet, capsule, lozenge or pill form."

10.3.2.11 Eggs and Egg Products.

10.3.2.12 Fish and Fish Products.

10.3.2.13 Flour and Flour Prcducts.

10.3.2.14 Fresh and Salt Water Animal Products,

10.3.2.15 Fruit and Fruit Products.

10.3.2.16 Gelatins.

10.3.2.17 Meat and Meat Products.

10.3.2.18 Milk and Milk Prodicts.

10.3.2.19 Mixes for Alccholic and Nonalcoholic Beverages. - Mixes
for alccholic and nonalccholic beverages, whether in liquid or powderad form,
are eligibie. food products except when the mixer contains alcoholic liquor or is
a dietary supplement, medicine or vitamin.

10.3.2.20 Mashrooms.
10.3.2.21 Nuts.

10.3.2.22 Clecmargarine.

10.3.2.23 Poultrv and Poultry Products.

10.3.2.24 Relishes.
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10.3.2.25 Séeds (edible). '

10.3.2.26 Shortening..

10.3.2.27 Soft Drinks and Soft Drinks Mixes and Syrups. - The
term "soft drinks" includes with those liquids and syrups commonly thought of as
Tang, flavored Perrier, MicroShakes and non-alccholic beer.

10.3.2.28 Spreads.

10.3.2.29 Sugar and Sugar Products. - The term "sugar and sugar
products” includes granulated, powdered, confectioners, brown, raw, lump or
maple sugars; liquid sugars such as cane syrup, corn syrup, maple syrup,
molasses, sorghum syrup, table syrup; lactose; dried glucose syrup; glucose
syrup; dextrose monohydrate and dextrose anhydrous. s

10.3.2.30 Sugar Substitutes.

10.3.2.31 Tea (Exgept Medicinal or Dietary sucplements).

10.3.2.31.a ‘General. - Teas are eligible fcod products
except those which claim medicinal qualities or otherwise indicate specifically
on their labels or packaging that they are sold. as dietary supplements. S

10.3.2.31.b Ginseng Tea. - Teas made frem ginseng roots
are eligible food products provided no claims of medicinal qualities are made.
and the label or packaging does not specifically indicate that the product is
s0ld as a medicine or dietary supplement.

10.3.2.32 Vegetable and Vegetable Products.

10.4 Not Included as Food. — The term "food" shall not include redicines,
vitamins and dietary supplements whether in 1iquid, powdered, granular, tablet,
capsule, lozenge, or pill form; spiritucus, malt or vinous liquors or beer; ice-
unless it is subject to the exemption provided in Section 110-15-9.2.12 of these
regulations; tobacco or tobacco products; vending machine sales; or food sold by

a foocd-service establishment.

10.4.1 General. - Retail sales of the following items or products
are subject to the sales and service tax, unless they may be lawfully purchased
with fcod stamps as authorized Secticn 9.2.12 of these regulaticns.

10.4.1.1 Alcohol. - The term “"alcohol” shall mean ethyl alcohol
whatever its origin, and shall include synthetic ethyl alcchel but not denatured
alcohcl. - - o : ' : o

10.4.1.2 Alccholic Liguor. - The term "alccholic ligquor" shall
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include alcohol, beer, wine and spirits, and any liquid or solid containing more
than three and two-tenths percent of alcchol by weicht and capable of being used
as a beverage. ' R i

10.4.1.3 Beer. - The term "beer" shall mean any beverage
obtained by the fermentation of barley, malt hops, or any other similar product
or substitute regardless of whether categorized as "beer" or ‘nonintoxicating
beer” under W. Va. Code § 60-1-5. Examples by way of illustration include ale,
beer, lager beer, and malt liguor. .

10.4.1.4 Dietary Supplements. — See Section 10.4.2.

10.4.1.5 Ice. = All sales-of ice are subject to sales tax
regardless of the purpose or intended uge for which the ice is being purchased
or whether the ice is in blocks, chunks, chips or cubes or in the form of an ice
sculpture; Provided, That ice purchased after September 30, 1987, with food
stamps is exempt fram the sales and service tax, as provided in paragraph 3.2.12
of these regulations. )

10.4.1.6 Malt Liguor. - See Alcoholic liguor.

10.4.1.7 Medicines. - See Section 10.4.3.

10.4.1.8 Seeds for Growing Fruits and Vegetables. - Seeds for
growing fruits and vegetables are not exempt as food unless purchased after

September 30, 1987, with fcod stamps, as provided in paragraph 9.1.24 of these
regulations. . '

10.4.1.9 Spiritucus Liguor. — The term "spirituous liguor™ shall
mean any alcoholic beverage obtained by distillation and mixed with potable
water and other substances in solution and includes by way of illustration and
not limitation, brandy, cordials, gin, rum, vodka and whiskey.

10.4.1.10 Vinous Liquors. - See Alccholic liquor.

10.4.1.11 Vitamins. - See Section 10.4.4..

10.4.1.12 Wine. - The term "wine" shall mean any alcoholic
beverage cbtained by féermentation of the natural content of fruits, or other
agricultural products, centaining sugar.

10.4.2 Dietary Suvoplements.

10.4.2.1 Taxability. - Dietary supplements or adjuncts which are
sold in liquid, powdered, granular, tablet, capsule, lozenge or pill form are
subject to sales and service tax. Health foods and dietetic foods are generally
not considered to be dietary supplements or adjuncts. Accordingly, most sales
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of health foods and dietetic foods will be exenpt from sales tax after June 30,
1981. Special care must be exercised when the health foed or dietetic food is
in liquid, powdered, granular, tablet, capsule, lozenge or pill form. This is
because eligible food items as well as dietary supplements, vitamins and
medicines which are 1neelglble 1tems _may be pqrchased in one cor more of. these |
forms. o B

10.4.2.2 Definition of Dietary Suoplement - The term "dietary
supplement” means and includes any product: : .

10.4.2.2.a That is represented to be for special dietary .
use; - - ‘ S T

10.4.2.2.b Wnich is or which contains any essential
nutrient, natural or synthetic vitamin or mineral (or combination thereof); and

10.4.2.2.¢c Which is intended for ingestion in liquid,
powdered, granular, tablet, cepsule, lozenge or pill form.

Any product that does not meet all three of these criteria is not deemed to be a
dietary supplemant.

10.4.2.3 Representation That Product is for Special Dietary

Use. - A product is represented as being for s _Qec1al dietary use when dirasct or
implied representation is made on the label, In the labeling, or in advertising,
that the product is a dietary supplement, or that the product is adaquate or
appropriate for supplementing the diet with essential nutrients, vitamins or
minerals. -

i0.4.2.4 Application of Definition. — A product is considered to .
be - a dietary supplement if it is in liquid, powdered, granular, tablet, capsule,
lozenge or pill form and if it purports or represents that it is to be used:

10.4.2.4.8 To supply @ special dietary need that exists
by reason of ‘a physical, physiclogical, pathological or other condition,
including but not limited to the condition of:

Disease,

Convalescence,

Pregnancy,

Lactation,

Infancy

Allergic hypersensitivity to food,
Underweight,

Cverwelght; or

1¢.4.2.4.b To supply a vitamin, mineral or other
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ingredient for use to supplement the diet by increasing the total dietary intake
of that vitamin, mineral or other ingredient to a total level per single serving
which attains or exceeds fifty percent (50%) of the United States Recommended
Daily Allowance for adults and children four (4) years or more of age.

10.4.2.5 VWhen a Supplement is Intended for Ingestion in quuld

Form. - A dletary supplerent is_considered to be intended for ingestion in
liquid form only if it is lntended for ingdstion in dally quantities measured in
drops or other similar units of measure. :

10.4.2.6 EXamples of Nutrients and Dietary Supplements.

Ascorbic acid,

Linoleic acid,

Biotin,

Calcium carbonate,
Calcium citrate,
Calcium glycerophosphate,
Calcium oxide,

Calcium pantothenaste, , B : -
Calcium phosphate,

Calcium pyrophosphate,
Calcium sulfate,

Carotens,

Choline bitartrate,
Choline chleride,

Copper gluccnate,

Cuprous icdide,
Ferric-phosphate,

Ferric pyrophosphate,
Ferric sodium pyrophosphate,
Ferrous gluconate,

Ferrcous lactate,

Ferrous sulfate,

Incsitel,

Iren reduced,

Magnesium oxide,

Magnesium phosphate,
Magnesium sulfate,
Manganese chloride,
Manganese citrate,
Manganese_gluconate
Marganese glycercophosphate,
Manganese hyphoposphite,
Manganese sulfate,
Mangancus oxide,

Niacin,
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Ciacinamide, : , i
D-Pantotheryl alccohol,

Potassium chioride,

Potassium glycerophosphate,

Potassium iodide,

Pyridoxine hydroch_orlde

Rikboflavin,

Rlboflav1n—5 phosphate,

Sodium pantothenate, _ e
Sedium phosphate,
Thiamine hydrochloride,
Thiamine mononitrate,
Tococpherols,
a-Tocophercl acetate,
Vitamin A,

Vitamin A acetate,
Vitamin A palmitate,
Vitamin BlZ2, -
Vitamin D2,

Vitamin D3,

Zinc chleoride,

Zinc gluconate,

Zinc oxide,

Zinc stearage,

Zinc sulfate.

10.4.2.7 2Application of Regulations.

10.4.2.7.a ~ Baby formula such as Similac, Enfamil,
Prosobee; SMA and Neo-Mull Soy are”exempt from sales and service tax after
June 30, 1981, :

10.4.2.7.b Dietetic foods which are represented as
"low—calorie" foods and replace’ cemmen  foocd items, exanples being dietetic
candy, camned fruits, mayonnalse salad dressing and canned vegetables are
exempt from sales and’ service tax after June 30, 1981.

1C.4.2.7.c Dietetic foods which are represented as
"low-sodium" focds and replace common food items, examples being low-sodium
cookies, crackers, canned fruits, peanut butter, soups and canned vetetables,-
are exempt from sales and service tax after June 30 1981,

10.4.2.7.4 Weight control products such as Slim-Fast
Protein Formula, Metracal Figurines, PVM Formula, etc., are exempt from sales
arid service tax after June 30, 1981. '

10.4.2.7.e Products which do not replace common food
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items but supplement regular meals, such as Ayds diet candy, are sold primarily
as a dietary supplement. -

10.£.2.7.f =~ Yeast. - When yeast is prepared, dried and
sold in flaked, powdered or tablet form, it is usuwally sold as a dietary
supplement and is subject to the sales and service tax. However, yeast sold in
cakes and dry (granular) yeast sold in packages or envelopes is generally sold
as a baking ingredient and is exempt from sales and service tax after June 30,
1981. - -

10.4.3 Medicines.
10.4.3.1 = Taxability. - Patented medicines and other products

used primarily as health alds or therapeutic agents are not "food" within the

meaning of that term as defined in Section 11-15-11(c) of the West Virginia Code —
and these regulations. Accordingly, sales of medicines and over-the-counter

drugs, whether in liquid, powdered, granular, tablet, capsule, lozenge or pill

form are subject to sales and service tax, except where they are purchased under

a prescription written by a medical practiticner licensed to write prescriptions.

Sales of prescription medicines are exempt under Section 11-15-9(n) of the West -
Virginia Code. ' :

10.4.3.2 Categories of Taxable Medicines and Health Aids. -
Over-the-counter drugs can be classified as foliows:

Allergy treatment prcducts,
Analgesics, ’ T
Antacids,

Antidiarrheal products,
Antiemetics, '
Antimicrcbial products,
Antipersperants,
Antirheumatic products,
Antiseptics, '
Antitussives, —
Bronchedilators,

Cold remedies, -
Contraceptive products,

Dandruff products, ,

Centifrices and dental products,

Dermatclogic products,

Fmetics, ” :

Hermatinics,

Hemorrhoidal products, ' e
Laxatives, -

Cphthalmic products,

Qral hygiene products,
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Sedatives and sleeping aids, v
Stimulants, ' o ' T
Sunburn prevention and treatment products,
Vitamin - mineral products,

Miscellaneous. o .

10.4.3.3 Application of Regulations.

10.4.3.3.a Any product used primarily for medicinal
purposes 1is - subject to. the sales and service tax, except when sold by
prescription. - o S - .

10.4.3.3.b 411 patented medicines or other products used.
as health aids are subject to the sales and service tax, except when sold by
prescription. o - :

10.4.3.3.¢ "~ Bicarbonate of Soda. - Bicarbonate of soda
when represented on the label or in the labeling of  the.package that it is
"baking soda" is ordinarily sold for use as an ingredient of food intended for
human: consumption. Accordingly, "baking soda" is exempt from sales and service
tax after June 30, 1981, regardless of whether sold in a grocery-type store,
drugstore or other retail . store. However, when bicarbonate of soda is
represented by the manufacturer either on the label or in the labeling that the
preduct is . for medicinal purposes, it is subject to sales and service tax
regardless of whether sold in grocery-type stores, drugstores or other retail
stores. When sold for medicinal purposes, bicarbonate of soda is frequently in
tablet form or in packets containing one-half (1/2) teaspoon of bicarbenate of
soda. '

10.4.3.3.4 Products to Prevent Dehvdration. - Products
used to prevent dehydration and replace electrolytes lcst in diarrheas and other
cases of fluid loss are subject to the sales and service tax.

10.4.3.3.e See Appendiz 2 for a list of taxable
medicines and health aids. This list is intended to illustrate application of
the sales and service tax law and is not intended o be a comprehensive listing.

10.4.4  Vitamins and Minerals.

10.4.4.1 = General. - Essential vitamins and minerals oceur
naturally in goods. Since a good diet will include a Variety of foods that
together will supply all the nutrients needed, a nuiritionally adequate diet may
be obtained without the use Of specially formulated vitamin and mineral
preparation or other specifically formulated therapeutic preducts. Accordingly,
these products serve as deficiency correctors or therapeutic agents to
supplement diets deficient in essential nutrition rather than as "focd.™
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10.4.4.2 Taxability. - Vitamins'and minerals, whether sold in
liquid, powdered, aranular, tablet, cepsule, lozenge or pill form are subject to
sales and service tax unless they are purchased under a prescription written by
a medical practitioner licensed to write prescriptions. Vitamins sold under z
prescription are exempt from sales and service tax under Section 11-15-9(n) of
the West Virginia Code. o . .

10.4.4.3 Exanples.

Cod liver oil

Halibut oil

Liguid vitamins

Mineral oil

Multiple vitamin tablets :

Vitamin tablets C

Capsules advertised as being high in wvitamin content and for use in
eliminating hunger sensations normally encountered by persons on reducing diets
are subject to the sales and service tax.

Wneat germ oil.’ o

10.5 Definition of "Food-Service Establishment." - For purposes of this
Section, and except as provided In Subsection 10.6, the term "food-service
establishment” means any fixed or mobile restaurant, fast-food restaurant,
coffee shop, cafe, cafeteria, drive-in, short-order cafe, luncheonette, grill,
tearoom, sandwich shop, soda fountain, automat, tavern, bar, cocktail Llounge,
night club, industrial-feeding establishment, private, public or nenprofit
organization or _ institution routinely serving food, catering operation,
commissary or any other similar place in which food or drink is prepared for
sale or for” service on the premises or elsewhere: and any food-service
establishment which operates for a limited period of time in connection with
events such as, but not limited to, a fair, carnival, circus, public exhibiticn,
athletic. event, or similar gathering: Provided, That delicatessen, grocery,

market, dairy or bakery stores  shall not be considered food-sérviece -

establishments within - the meariing of this Section except for the sale of
dinners, lunchecns, barbecued chicken other than barbecued chicken sold whole
and unsliced, sandwiches, snack bars, coffee sheps or luncheon counters.

10.5.1 Special Rule for Delicatessens, Dairies and Bakery Stores. —
A delicatessen, grocery, market, dairy or bakery store shall not be considered a

focd-service establishment as defined supra except for the sale of:

10.5.1.1 Dinners,
10.5.1.2 Zuncheons,

10.5.1.3 BRarbecued chicken (except whole barbecued chicken),
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10.5.1.4 Sandwiches, i
10.5.1.5 8nacks,
10.5.1.6 Hot Pizza, and

10.5.1.7 Other similar items which are commonly sold at snack
bars, coffee shops or lunchecn counters.

10.6 Not Included in Food-Service Establlshment — The term "food-service
estab]l ishment" shall not include:

10.6.1 Sales by Public and Private Schools, Etc. - Food sold by
public or private schools, school sponsored student organizations, or school
sponsored parent-teacher associations to students enrolled in such school or to
employees of such school during normal school hours, but not those sales of food
made to the general public.

10.6.1.1 Orgarizations which may make such exempt sales are as
folliows:

10.6.1.1.2 By a public, private, parochial or
dencminational school which is subject to regulation by the West Virginia State
Board of Education;.

10.6.1.1.b By an organization which is sponscred by a
public, private, parochial or denominaticnal school which is subject to
regulation by the West Virginia State Board of Education; or

10.6.1.1.c By a parent-teacher association which is
sponsored by a public, private, parochial or denominational school which is
subject to regulation by the West Virginia State Board of Education.

10.6.1.2 The following sales of food or food products are
subject to sales tax. e i _

10.6.1.2.a Sales of food by vending machines regardless
of where the machine is located, who owns' the machine or the time of day when
the sale occurs.

10.6.1.2.b Sales of food to students or eleoyees at
times other than during normal school hours. . - ] , .

10.6.1.2.c Sales of fcod to the general public.

10.6.1.2.4 . Athletic, Cultural and Social Fvents. - This

exemption does not apply to sales of foocd iltems sold to students when sold
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within, and for consumption within, a place the entrance to which is subject to
an admission charge. For example, when food items are sold on a repetitive
basis by a student organization to students, or to both students and
nonstudents, at an event which is subject. to an admission charge, such as an
athletic event, the sales to both students and nonstudents are subject to the
sales and service tax. - S :

10.6.1.3 "School Hmplovee" Defined. - The term "school employee"
includes all personnel employed by a school or by a county board of education
whether employed on a regular full-time basis, an hourly basis or ctherwises.
This includes all teachers, auxiliary personnel and service personnel defined as
follows:

16.6.1.3.a Teacher. - The term "teacher" means teacher,
supervisor, principal, superintendent, school librarian or any other person
regularly employed for instructional purposes in a schodl in this State. :

10.6.1.3.b Auxiliery Pergscrnnel. - The term "auxiliary
personnel” means those persons selected and trained as monitor aide, clerical
aide, classroom aide, or general aide. o

10.6.1.3.c Service Personnel. - The term "service
personnel" means those persons who serve the school in a nonprofessional
capacity, including such areas as secretarial, custodial, maintenance,
transportation, schoeol lunch, etc. :

10.622 ‘Sales by Colleges and Universities. — Food sold. by a public
or private college or university or by a student organization officially
recognized by such collegé or university to students enrollied at such college or
university when such sales are made on a contract basis so that a fixed price is
paid for consumption of food products for a specific pericd of time without
respect .to the amount of food product actually consumed by the particular
individual contracting for the sale and no meoney is paid at the time the fcood
product is served or consumed.

10.6.2.1 "Contract Basig" Defined. - Food is sold on a contract
basis only when a fixed price is paid for consumpticn of food products during a
specific period of time witheut regard to the amount of food product actually
consumed by the particular individual contracting f£or the purchase and no money
is paid at the time the fcod product is served or consumed. The term "specific
pericd of time" means a time period of rnot less than thirty (30) consecutive
days. : T

10.6.2.2 Applications.

10.6.2.2.a " College Operated Dormitory. — A public or
private college subject to the control of the wWest Virginia Board of Regents
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operates a dormitory providing room and board to its students on a

semester-by-semester basis. An itemization is made for room and for board. The
price for board is determined regardless of the amount of food consumed by the
student or. the rumber of missed meals. The room charge is subject to sales and

sarvice tax.

10.6.2.2.k Lunp Sum Charge for Room and Board. - If a
lump sum is charged for room and board, the entire amount would be subject to
sales and service tax. i

10.6.2.2.c . Food Furnished by Caterer. - If the food
service is furnished. by a caterer and the contract is between the student and
the caterer, the food is not being sold by the coTlege or the university and the
sale is subject to sales and service tax.

10.6.2.2.4 If under (c) above, the contract is between
the student arid the college or unlver51ty, the sale is exempt from sales and
service tax. after June 30, 1981. ) o

10.6.2.2.e Dormitory Cperated by Private Person. - If
rcom and board are furnished by a dormitory not cperated by the college, the
entire transaction is subject to sales. and service tax.

10.6.2.2.£ = Fraternities and Scrorities. - Sales of focd
and meals on a "contract basis," as defined in Subsection 10.6.2.1, by student
fraternities and sororities that are officially recognized by the college or
university at which they are lccated, to a student enrclled at the college or
university are exempt from sales and service tax after June 30, 1981. Food or
meals sold to the geperal publlc or on any basxs other than a ”contract basis,"
are subject to sales and service tax. ‘ :

10.6.3 = Sales to law Income Elderly Persons. --Food sold by a
nonprofit organization or a governmental agency under a program funded by a
state or the United States to low-income elderly persons at or below cost. All
of the following conditions must be met in order to establish the exemption:

10.6.3.1 The purchaser is age 60 or older.
10.6.3.2 The purchaser is classified as having low income.

10.6.3.3 The sale is made by a nonprofit organization or
governmental agency. : . ) .

10.6.3.4 The sale is under a program funded by a state or the
United States. ; _ ' '

10.6.32.5 The sale is made at or below cost.
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10.6.4 Sales by Charitable and Nonprofit Crganizations. - Food sold
in an occasiénal sale by a charitable. or nonprofit organization, including
volunteer fire departments and rescue squads, if the purpose of the sale is to
cbtain revenue for the functions and activities of the organization and the
revernue so obtained is actually expénded for that purpose. - Tl .

10.6.4.1 These sales are subject to tax in the following manner:

10.6.4.1.a Charitable Qrganization.

10.6.4.1.a.1 Occasional sales by a corporation or
organization that is exemption from income tax under Section 501(c) (3) of the
Internal. Revenue Code of 1986, as amended, are exempt from sales and service
tax.

10.6.4.1.a.2  The term 'charitable organization”
includes. any oorporation or organization which is organized and operated
exclusively for religicus, charitable, scientific, testing for public safety,
literary, or educational purposes, or to foster naticmal or internaticnal
amateur sports competiticn (but only if no part of its activities involve the
providing of athletic facilities or eguipment), or for the prevention of cruelty
to children or animals provided that no part of  the net earnings of the
organizaticn inures to. the berefit of any private shareholder or individual,
that no substantial part of the activities. of the organization is carrying on
propaganda or otherwise attempting to influence legislation and that it. does not
participate in (including the. publishing or distributing of _statements) any
political campaign on behalf of any candidédte for public office. o

10.6.4.1.b ~ Civic Organization Operated for Sccial
Welfare. : : S S ' . '

10.6.4.1.b.1  Occasional sales by a corporation or
organization that is exemption from income tax under Section 501(c) (4) of the
Internal Revenue Code of 1986, as amended, are exenpt from sales. and service
tax. — - T ,

10.6.4.1.b.2  The term "“civic league" includes any
nonprofit civic organization that is operated exclusively for the premction of
social welfare. B -

10.6.4.1.b.3  Examples . of organizations that may
qualify. ] : . .

Fducational radio stations

Junior Chamber of. Cormerce
Civic Improvement Association
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Volunteer fire department. : . 1
Volunteer. rescue squad

10.6.4.1.¢c Nonprofit Orcanization.

10.6.4.1.c.1 Cccasional sales by a nonprofit
corporation or’ organization not included in Subdivisions 10.6.4.1.a and
10.6.4.1.b of Subsection 10.6.4.1 are exempt from sales and service tax.

10.6.4.1.c.2  The term "nonprofit organization" means
a corporation or organization no part of the inccme or profit of which is
distributed to_its shareholders, members, directors or officers.

10.6.4.1.c.3  Examples of organizations that. may
qualify. _ .

10.6.4.1.c.3.a Labor, agricultural or
horticultural organizations such as those which could qualify under Section

501(c) (5) of the Internal Revenue Code of 1986, as amended.

10.6.4.1.c.3.b Business leagues, chambers of
commerce and other organizations such as those which could qualify under Section

501{c) (6] of the Internal Revenue Code of 1986, as amended.

10.6.4.1.c.3.c Social clubs and clubs organized
for pleasure, recreation and other nonprofit purpeses such as those which
qualify under Section 501(c)}(7) of the Internal Revenue Code of 1986, as

amended. : - -

10.6.4.1.c.3.d Fraternal beneficiary sdécieties,
orders or associations such as those which qualify under Section 501(c)(8) of
the Internal Revenue Code of. 1986, as amended.

10.6.4.2 “Cccasional Sale of Food" Defined.

10.6.4.2.a Educaticnal, charitable and nonprofit
organizations who are exempt from the _licensing provisions of W. Va. Code
Article 16-6, when they make temporary sales of food not exceeding two weeks in
length are deemed to be meking conly occasional salés of food. This would be
true when temporary sales of food are made in connection with carnivals, church
activities, banquets, fairs, etc., involving the community and public.

10.6.4.2.b Educational, charitable and nonprofit
corporations are deemed Lo be making only occasional sales of food when the sale
is an isoclated transaction by a corporation or organization which does not hold
itself out to be engaged in the business of selling foed or féod products.
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10.6.5 Sales by Religious Orgamizations. - Food sold by any
religious organization at a sccial or other gathering conducted by it or under
its auspices, If the purpose in selling the fcod is to obtain revenue for the
functions and activities of the organization and the revenue obtained from
selling the food is actually used in carrying on such functions and activities.
For the purpose of this Secticn, "religious organization" means any organization
whose major activity is the furtherance of religiocus ideals and whose real and
personal property is exempt from ad valorem property taxation under W. vVa. Code
§ 11-3-9 and Article X, Secticn 1 of the West Virginia Constitution. '

10.7 Application of Regulation to. Specific Vendeors.

10.7.1 ‘Hospitals. - Food and meals furnished or sold by
hospitals are taxable as foliows. ' ' '

10.7.1.1 Food and meals furnished to patients are not
supject to sales and service tax. Food and food products purchased by the
hospital to serve to its patients are exempt from sales and service tax after
June 30, 1981, except when the food and meals are purchased from a caterar.

10.7.1.2 Food and meals sold to the general public and to
employees of the hospital are subject to sales and service tax. When the
hospital purchases food for sale in accordance with this paragraph, it may issue.
an exemption certificate because the food and food products are being purchased
for resale. ]

10.7.2 Hotels, Motels, Tourist Homes and Rooming Houses. -
Food and meals sold by hotels, motels, tourist homes and rocming houses are
subject to sales and service tax. When the food and meals are furnished on a
daily charge rate, sales and service tax shall be calculated on each daily
charge. If separate.charges are made for each meal, sales and service tax must
be computed on each charge. o o

i0.7.3 . Migrant Farm Workers., — Commercially operated camps for
migrant farm workers are usually owned and operated by persons who house and
feed workers on a contract basis. The amount charged the worker under this
contract may be subject to tax depending upon the exact arrangements.

10.7.3.1 TIf the contract provides for both room and board
to be furnished to the workers, both the room rent and the meals are taxable.

10.7.3.2 If the contract provides for the rental of
individual houses or apartments for a period of time in excess of thirty {30}
days, and the worker buys his own groceries and prepares his own meals, then no
tax is due on the rental and the purchase of the groceries is exempt after
June 30, 1981. . . 1. _
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10.7.3.3 . In those instances where the workers have an
arrangement between themselves whereby they appoint one worker as cook to
purchase and prepare all food and to present the grocery bills to the employer
who then makes a payroll deduction from the workers' earnings on a pro rata
basis, without any charge for housing, no tax is due on the heusing or the meals.
The fcood purchased by the worker-cock cn behalf of the group is exempt after
June 30, 1981. . .

10.7.3.4 If the cook is employed by the employer and he
purchases all greceries charging them to the employer who then charges the
workers, the sale is subject to tax.

1C.7.3.5 The sale of meals or food by an emplover including
sales where payment is made by payroll deduction is taxable.

10.7.4 Nursing and Convalescent Homes. - Food and meals
furnished or sold by nursing and convalescent homes are taxable as follows.

10.7.4.1 Food and meals furnished to patients or residents
of nursing homes or convalescent homes are not subject to sales and service tax
except when the foed and meals are separately billed to the patient or resident.
Assuming that separate billing does not occur, the food and food products
purchased by the nursing or convalescent homes to serve to their patients or
residents.are exempt from sales tax after June 30, 1981, except when the food
and meals are purchased from a caterer.

10.7.4.2 Food and meals furnished to patients or residents of .
nursing or convalescent homes are subject to sales and service tax when the food
and meals are separately billed to the patient or resident. Wwhen the billing is
determined on a daily charge rate, sales and service tax shall be collected on
the dally charge. Where separate charges are made for each meal or purchase,
sales and service tax shall be collected on each chargs.

10.7.4.3 Food and meals served to the general public and to
amployees of the nursing or convalescent home are subject to sales and service
tax. _

10.7.4 Exempt Purchase of Food. - When the nursing: home or
convalescent home purchases food for sale in accordance with Subsection 10.7.4.2
or 10.7.4.3, it may issue an sxemption certificate because the food and food
products are being purchased for resale.

10.7.5 Street Vendors. - Because of the nature of their operation,
most street vendors must collect sales and service tax on all their sales.
Exceptions include sales of the ~following products by street vendors _or
door-to~door vendors: S '
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10.7.5.1 .Sales of frult or vegetables in bulk, by the pound {or
fraction therof) or dry measure.

10.7.5.2 Sales o©f prepackaged £focds comonly sold in
grocery-type stores without food-service sales.

10.7.5.3 Sales of eggs, meat and fish.

10.7.6 ~ Sumer Camps. - Food and meals sold or furnished by summer
camps to campers, employees or the general public are subject to sales and
service tax, regardless of whether the camp is operated by governmental agency
or unit, by a church or religiocus organization, by a school or college, by a
charitable, educational or civic organization, by a nonprofit organization or
corporation, or by any other perscn. When a summer camp purchases food and foed.
products, it may issue an exemption certificate because the purchases are for
resale subject to sales and service tax.

10.7.7 Youth Organizations. - Food sold by organizations such as
the YMCA and YWCA is subject to sales and service tax, except to the extent that
Section 10.7.12 is applicable. .

10.7.8 Grocery-type Store.

10.7.8.1 Taxability of Sales. - Retail sales by grocery-type
stores of food and fcod products that are intended for human consumption and
which are generally sold for home preparation or consumption (or both) are

exenpt from sales and service tax after June 30, 1981l. Sales of cother food or T

food products such as beer, ice and animal food, &s examples, and sales of
dietary supplements, medlc1nes vitamins and all non:ood commodities are subject
to sales and service tax. Should the grccery-type store also sell dimners,
luncheons, sandwiches, snacks, hot pizza and other similar items which are -
commonly sold at snack bars, coffee shops or luncheon counters, then as to these
sales only, the grocery—type store is deemed to be a food—serv1ce establishment
and such sales are subject to sales and service tax.

10.7.8.1.8 Delicatessen, Section 10.7.9. . . .
10.7.8.1.b Bakery or pastry shop, Section 10.7.10..
10.7.8.1.¢c Dairy store, Section 10.7.11.
ig.7.8.1.d Grocery store taxable sales, 2appendix 3.

10.7.8.2 Purchases for Use in Business or for Resale. -
Grocery-type stores are exempt from the payment of sales and service tax and use
tax, on all purchases of the following goods. Howsver, in order to claim this
exenption, the grocery-itype store must present a signed exemption certificate to
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the vendor who is supplying the gocd.

10.7.8.2.a The purchase of food, food products and other
tangible perscnal property for resale to consumers is exemot from tax.

10.7.8.2.b The purchase of tangible personal property.or
services. for use or consumtion in the business of selling food and food
products as well as other tanglble personaT property to consumers is not exempt
from tax. :

Example 1. - A grocery-type store may not purchase refrigeration repairs
without inpositicn of sales and service tax.

Example 2. - A grocery-type store that purchases building materials to
enlarge or remcdel its store or to construct a warehouse, etc., must pay sales
and service tax when purchasing such materials.

10.7.9 Delicatessen.

10.7.9.1 General. —--In many cases a delicatessen cperates both
in the manner of a grocery-type store and that of a feod-service establishment.
Care must be exercised so. that the sales and service tax is collected on all
food-service establishment type sales.

16.7.9.2.  Operation as a Croceryv-Typme Store. - When a
delicatessen sells camned goods; fresh produce; frozen foods (dinners, meat
pies, vegetables, etc.); cold cuts; unheated fish (including precocked or smoked
products} and sells salads by weight or in prepackaged containers; or other food
conmmonly sold in grocery stores (without delicatessens) for home preparatlon and
consumption in the same manner and packaging as is done or found in Crocery
stores (without delicatessens), such sales are exempt from tax if made after
June 30, 1981. _ _ o B _

10.7.9.3 Operation as_a Food-Service Establishment. - When a
delicatessen sells dinners, luncheons, sandwiches, snacks and other similar
products ' which are’ commeonly sold. at snack bars, coffee shops or luncheon
counters whether with or without beverage (1nclud1ng coffee and tea} and
regardless of whether for consumption on or off the premises of the vendor, it
is operating as a food—serv1ce establishment and must collect sales and service
tax on all such sales. : All sales of hot food or drink are considered to be
prepared for immediate cdﬁsumpuion'oy virtue of their heated condition and are
therefore subject to sales and service tax regardless of the nature of the
business making the sale or when the food or drink is. avtuaT1y consured.
Examples of taxable sales include (by way of illustration and not limitaticn)
the sale of:

10.7.9.3.a Focd or drink prepared and served for
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inmediate consumption on or near the premises of the seller.

16.7.9.3.b Food or drink prepared and scld on a
"take-out" or "to-go" basis for immediate consumption on or off the premises of
the seller. ) o

10.7.9.3.c. . Hot prepared food {(except barbecued chicken
sold whole and unsliced).

10.7.9.3.4 " Hot drinks such as coffee, tea and cocoa.

10.7.9.3.e . Cecld drinks sold in paper cups or plastic

cups, e.g., soft drinks, fruit juices and milk.

10.7.9.3.£f = Feod or drink arranged on a tray, plate or
platter, whether intended for individual or multiple servings and whether sold
by the pound or by the serving, e.g., a deli tray of ccold cuts and chesse.

10.7.9.3.g9 .. A sandwich, either hot or cold. A sandwich
which is purchased in a frozen state and which is taken from the premises of the
retailer in that state is exempt after June 30, 1981.

10.7.9.3.h A ccmbination of hot foods, or a combinaticn
of cold foods, or & comblnation of both hot and cold foods, whether sold on a
plate or in multiple containers, when a single price has been established for
the meal or dinner, regardless &f any itemization on the sales check.

10.7.9.4 Prepackaged Food Products. — The sale of prepackaged
food products is exempt after June 30, 1981. . The term "prepackaged Zfood
products” includes but is not limited to food packaged by the preparer or food
processor and sold by the retailer in unopened original containers or packages.
It also includes over—-the-counter sales of food. sold in bulk by weight or
measure and packaged by the delicatesgen, grocery, market, dairy or bakery store.
This term does not include meals, snacks, sandwiches and beverages, etc., sold
over—-the-counter by these establishments. .. .

10.7.9.5 Definitions. T

10.7.9.5.a Food Sold. For Immediate Consumption. - The
term "food sold for inmediate consumption” means those sales of feood which
ordinarily are sold for immediate consumption at or near the premises of the
seller and which_ are taxable even though the food is sold on a "take—cut" or
"to-go" order and is actually bagged, packaged or wrapped and taken from the
premises of the seller. Where and when the customer actually eats the food is
inmaterial. o L

10.7.8.5.b Hot Prepared Food. - The term "hot prepared
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food" means those products, items or components which have been prepared for -
sale in a heated state and which are sold at any temperature which is higher
then the air temperature of the rocm or place where they are sold. - :

10.7.9.5.b.1 Food is prepared for sale in a heated
state if the vendor attempts to maintain the food at a temperature which is
warmer than the surrounding air temperature by using heat lamps, warming trays,
steam trays, ovens or similar units, or coocks the food to order, whether by
microwave oven or more conveéntional means. )

10.7.9.5.b.2 If the sale is intended to be of a hot
food product, the sale is of a hot food preduct regardless of any cooling which
may incidentally cccur. o ' : - '

10.7.8.5.b.3  Example. - The sale of a toasted
sandwich intended to be in a2 heated state when so0ld, such as a fried ham
sandwich on toast, is a sale of a hot prepared.. food even though it may have
cocled due to delay.

10.7.9.5.¢c Single Sales Price for Meal. — A single sales
price is ‘established for a combinaticn of hot or cold foods (or both hot and
cold foods) when a single price for the combination is listed on a mernu, or wall
sign, or is otherwise established.

10.7.9.5.4 Sandwich. - The term "sandwich" includes
anything ccommonly thought of as a sandwich inciuding an open-faced sandwich,
Poor Boy, submarine, hoagie, or hero sandwich and, for purposes of these
regulations, ‘a hamburger, cheeseburger, barbecue, fish sandwich, hot dog, sloppy
Joe and other similar sandwiches. : ' :

10.7.9.6 Applications.

10.7.9.6.a A customer orders a sandwich and eats it on
the premises.. —= Taxable. - : R
“T 0 10.7.9.6.b A customer orders a sandwich "to go." --
Taxable. T T -
10.7.9.6.¢ ~ A customer orders a sandwich "to go" and also

buys a fountain soft drink. ---All taxable.

10.7.9.6.4d A custorer orders 2 sandwich "to go” and also
buys a pound of potato salad. -- The sandwich is taxable while the potato salad
is exempt. = -

10.7.8.6.e = A customer orders two sanwiches, two fountain
soft drinks and a pound of potato salad "to go." —-- The sandwiches and soft
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drinks are taxable while the potato salad is exempt.

10.7.9.6.f - A customer orders cne sandwich "to go," one
cup of coffee, one pound of sliced bologna, one-half pound of cheese and one
pound of potato salad. -— the sandwich and coffee are taxable while the bologna
cheese and salad are exempt

it.7.9.6.g A customer orders two sandwiches "to go," one
cup of coffee, one small seofl drink (in paper cup), one pound of sliced bologna,
one-half pound of cheese and a pound of potatc salad. -- The sandwiches, coffee
and soft drink are subject to tax while the bologna, cheese and salad are

exempt.

10.7.9.6.h A customer purchases a loaf of bread,
one-half pound of salami, one guarter pound of swiss cheese, a bhag of potato
chips and a canned soft drlnk all of which he takes with him. - This entire
transaction is exempt. .

10.7.9.6.1 Sales of hot pretzels and hot popcorn are-
subject to tax. . R . _

10.7.9.6.7 A customer orders a sandwich "to go" and a
soft drink which is sold in a can. -~ The sandwich is subject to tax. The

canned soft drink is exempt except when it is scld in a paper or plastic. cup.

10.7.9.6.k A delicatessen advertises the sale of a hot
ham and cheese sandwich, an crder of potato salad and a camned soft drink for
S3.50. Although the vendor places the potato salad in a separate container and
the soft drink is sold in a can, the entire sales price of $3.50 is subdect to
sales tax because all three. (3) items are sold as components of an advertised
meal.

10.7.9.7 Purchase for Use in Business or for Resale, --
Delicatessens are exenpt from the payment of sales and service tax and use tax,
on all purchases of the following goods. However, in order to claim thlS
exemption, the delicatessen must present a signed exemption certificate to the
vendor who is supplying the good. .

10.7.9.7.2 The purchase of food, food products and other.
tangible. persconal property for resale Lo consumérs is exempt from tax.

10.7.9.7.b The purchase of tangible personal property or
services for use or consurption in the business of selTLng food and focd

products as well as other tangible personal proper,y to consumers is not exempt
from taxz.

Example 1. A delicatessen may not purchase refrigeration repairs without
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imposition of sales tax. : |
Example 2. A delicatessen that purchases building materials to enlarge or
remodel its store or to construct a warehouse, etc., must pay sales and service

tax when purchasing such materials.

10.7.10  Bakery Store or Pastry Shop.

10.7.10.1 Taxability. - Sales by bakery stores or pastry shops
which sell their products in the same manner as a grocery-type store selling
baked gcocods and pastries made by a third party, are exempt from tax after
June 30, 1981, except when their products are sold as provided in Subsection
10.7.10.2. - - L :

10.7.10.2 Bakeries Which are Also Food-Service Establishments. —
Bakery stores which also have food-service facilities, whether they be limited
to sales of hot coffee, tea or cocoa and bakery products or include a larger
menu, and regardless of. whether the bakery has facilities for on-premise
consumntlon or all orders are sold on a "to go" basis, must collect and remit
taz on all such focd-service sales.

10.7.10.3 Application.

10.7.10.3.a A custemer has a doughnut and coffee at the
lunch counter of a donut shop and also purchases a dozen doughnuts. — The
coffee and doughnut are subject to sales and service tax while the dozen
doughnuts are exempt after June 30, 1981. -

10.7.10.3.b A customer orders one or more doughnuts which

are served to him at the lunch counter of a2 bakery store. -—— This szle is
taxable. - S - . :

10.7.10.3.c A customer orders one or more doughnuts to
take with him. -- This sale is exempt from sales and service tax after June 30,
1281. ’

10.7.10.3.4 A custcmer orders a cup of coffee "to go” and
a dozen doughnuts. — The coffee is subject to the sales service tax while the .
doughriuts are exempt after June 30, 1981.

10.7.10.3.e A customer orders a cup of coffee "to go' and
a doughnut. -- The coffee is subject to tax while the doughnut is exempt after
June 30, 1981.

10.7.10.3.F A customer orders a cup of coffee "to go" and

a doughnut and also an apple pie. —— The coffee is subject to tax while the
doughnut aend apple pie are exempt after June 30, 1981. .
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10.7.10.4 Prepackaged Food Preducts. — The sale of prepackaged
food preducts is exempt after June 30, 1I98l. . The term "prepackaged food
products” includes but is not limited to food packaged by the preparer or food
processor and sold by the retailer in unopened original containers or packages.
It also includes over-the-counter sales of food sold in bulk by weight .or
measure ard packaged by the delicatessen, grocery, market, dairy or bakery store.
This term dees net include meals, snacks sandwiches and beverages etc., sold
over-the—counter by these establishments.

10.7.10.5 Purchases For Use in Business or For Resale. - Bakery
stores or pastry shops are exenmpt from the pavment of consumers sales and
service tax and use tax, on all purchases of the following goods. However, in
order to claim this exemptlon, the bakery store or pastry shop must present a
signed exemption certificate to the vendor who is supplying the geod.

10.7.10.5.a The purchase of focd, focd products and other
tangible personal .property for resale to consumers is exempi from tax.

10.7.10.5.b The purchase of tangible personal property or
services.. for use or consumption in the business of selling food and focd
preducts as well as other tangible personal property to consumers is not exempt
from tax. -

Exemple 1. A_ bakery store or pastry shop may not purchase refrigeration
repairs without imposition of sales and service tax.

Example 2. A bakery store or pastry shop that purchases bulldlng materials
to enlarge or remodel its store or to construct a warehouse, etc., must pay
sales and service tax when purchasing such materials.

10.7.11 Dairy Store.

10.7.11.1 Texability. — Retail sales by dairy stores of milk and
milk products that are intended for human consumption and which are generally
sold for home consumption are exempt from sales and service tax after June 30,
1981. N : :

10.7.11.2 Sales of Tce. Cream. - Ice cream and other frozen milk
products (including frozen yogurt and frozen custard) which are =old in bulk;
that is, in pints, quarts and half-gallons, are exempt from tax after June 30,
1981. Products such as ice cream cakes, ice cream pies and ice cream cake
rolls, when sold whole and unsliced are eligible food items. Sales of ice cream
and other frozen milk products_(including frozen vogurt and frozen custard) are
subject to tax when sold:

10.7.11.2.5 in cones; cups, dishes or on plates;
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10.7.11.2.b as sundaes and banana splits, etc.;
10.7.11.2.c ‘as waffles and ice cream;
10.7.11.2.4 as a milkshake; or

10.7.1%.2.e as a piece of ice cream cake or pie.

10.7.11.3 Sales of Other Food Products. - If the dairv store

sells other food and food products such as those generally sold in a
grocery—type store (without a delicatessen), these sales are exempt from tax
after June 30, 198l. 1If the dairy store makes sales of dinners, luncheons,
sandwiches, snacks, hot pizza or other similar items which are commonly sold at
snack bars, coffee.shops or lunchecn counters, these sales are subject to sales
and service tax. ) ' :

10.7.11.4 Prepackaged Food Products. = The sale of prepackaged

foed preducts is exempt after June 30, 1981. The term "prepackaged food
products” includes but is not limited to food packaged by the preparer or food
processor and sold by the retailer in unopened original containers or packages.
It also includes over-the-~counter sales. of food sold in bulk by weight or
measure and packaged by the delicatessen, grocery, market, dairy or bakery store.
This term does not include meals, snacks, sandwiches and beverages, etc., sold
over—-the-counter by these establishments. Ixamples include (by way of
illustration and not limitation) the sale of: '

10.7.11.4.a Popsicles, ice cream cones and ice cream
sandwiches which are prepackaged by the manufacturer.

10.7.11.4.b Products packaged and soid in the same form
as commenly found in grocery-type stores. ae - _ :

10.7.11.5 Purchases for Use in Business or for Resale. - Dairy
stores are exempt from the payment of consumers sales and service tax and use
tax, on all purchases of the following goods. However, in order to claim this
exemption, the dairy store must present a signed exemption certificate to the
vendor who is supplying the good. o : :

10.7.11.5.a The purchase of food, foed products and other
tangible personal property for resale to consurers is exempt from tax.

10.7.11.5.b  The purchase of tangible perscnal property or
services for use or consumption in the business of selling food and food
products as well as other tangible personal property to consumers is not exempt
from tax. : : . :
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Example 1. A dairy store may not purchase refrigeration repairs without
imposition of sales and service tax. .

Examole 2. A dairy store that purchases building materials to enlarge or
remodel its store or to construct a warehouse, etfc., must pay sales and service

tax when purchasing such materials.

10.7.12  Other Retailers of Foad.

10.7.12.1 Taxability. - Stores such as department stores,
discount stores, variety stores, drugstores, gas stations and any other place of
business that sells tangible personal property at retail are generally required
to collect sales and service tax on all sales except when the sale is
specifically made exempt from tax by law or when the purchaser presents a valid
exemption certificate.

10.7.12.2 Bales of Focd. - Retail sales of food and food products
that are intended for human consumption and which are generally sold for hcme
preparation or consumption (or both) are exempt from sales tax after June 30,
1981. Sales of other food or food products such a beer, ice and animal food, as
exanples, and sales of Jdietary supplements, medicines, vitamins and all rnenfood
commodities are subject to sales and service tax. Should the retailer alsc sell
dimners, luncheons,” barbecued chicken (except when sold whole and unsliced),
sandwiches, snacks, hot pizza and other similar items which are commonily sold at
snack bars, coffee shops or luncheon counters, then as to these sales cnly, the
retailer is deaemed to be a food-service establishment. The following is
provided as guidence for determining sales subject to sales and service tax.

- 10.7.12.2.a All sales from vending machines are subject
to sales and service tax.

. 10.7.12.2.b All restaurant, cafeteria, snack bar and
iuncheon counter—type sales are subject to sales. and service tax regardless of
whether the food is consumed on the premises or is ordered "to ge."

., ... 10.7.12.2.c . Delicatessen-type sales are ‘'subject to the
sales and service tax.
B 10.7.12.2.4 Sales of doughnuts, cup cakes, pies, cakes
and other baked goods in the same mamner as a bakery store or pastry shop, are
subject to the sales and service tax.

10.7.12.2.¢  Sales of ice cream and ice cream products in -
the same manner as a dairy store, are subject to the sales and service tax..

10.7.12.2.£ . Siles of £o3d and food products such as candy
bars, peanuts, and other grecery-type store items are subject to the sales and
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service tax.

10.7.12.2.9 = Sales of "hot peanuts" are subject to sales
and service tax. However, sales. of freshly roaster peanuts which are not

intended to be sold in a heated state are exempt after June 30, 1981, even

though they may be in a heated stated when sold. The criteria here iz whether
after roasting, the vendor maintains the peanuts in a heated state.

10.7.12.2.h Sales of "hot pretzels" are subject to sales
and service tax. However, sales of freshly baked pretzels which are not
intended to be sold in a heated state are exempt after June 30, 1981, even
though they may be in a heated state when sold. The criteria here is whether
after baking, the vendor maintains the pretzels in a heated state.

10.7.13  Sales of Food From Vending Machines. — All sales of tangible
personal property (including sales of food and food products) from vending
machines” are subject to sales and service tax, regardless of who owns the
machine or where it_is located in this State. Tax applies to each individual
purchase which is for an amount in excess of five cents (80.05).

10.7.14 ~Caterers and Catering Cperations.

10.7.24.1 Taxability. — The law provides that sales of food by a
"food-service establishment" are subject to sales and service tax. . The term

"foocd-service establishment” is defined in W. Va. Code § 1i-15-li(e) to inciude

a catering operaticn.

10.7.14.2 Definition of "Caterer". -~ The term “caterer" means one

primarily engaged in the selling, providing or Ffurnishing of food and beverages

which are essentially prepared and usually ready-to-eat. This food and beverage .

is usually inténded for immediate consumption or for consumption at a specific
meal, affalr” or social function, and generally is served at the premises of one
other than the caterer. The sale is taxable regardless of whether or not the
food and beverage are delivered to those premises by the caterer or whether food
service is also provided by the caterer.

10.7.14.3 Application of Tax.

10.7.14.3.a Tax applies to the total charges made by
caterers for serving meals, food and drink, inclusive of charges for food, the
use of dishes, silverware, glasses, chairs, tables, etc., used in connectien
with serving meals, and for labor of serving meals. -

10.7.14.3.b Tax applies to charges made by caterers for

preparing and serving meals and drinks even though the food is not provided by
the caterers. S g S
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10.7.14.3.c  Tex also applies to charges made by caterers
for rental of dishes, silverware,” glasses, etc., if no food is provided or
served by caterers in connection with the rental. - ,

10.7.14.3.4 Tax applies to the labor of serving meals,
whether performed by himself or by his employees or subcontractors.

10.7.14.3.e .. Tax applies to charges made by caterers for
preparing and seerng meals and drlnks even though the food is not provided by
the caterers. ,

10.7.14.3.£f . Sales .of meals by caterers to social <lubs,
fraternal organizations, or other persons are sales for resale if such social
clubs, fraternal organizations, or cother persons are the retailers of the meals
subject to tax.

10.7.14.3.g If a caterer makes sales to a school, or to a
church, no tax would be due irrespective of location or place of sale. .

10.7.14.3.h Sales of meals by caterers to social clubs,
fraternal organizations or other persons are sales for resale, even though
prepared and served by the caterer. If such clubs, fraternal organlzatlons or
other persons ~are. retailers of the meals and can give a wvalid sxemption
certificate to the caterer, the sale is exempt from tax. Otherwise, the sale is
subject to sales and servwce tax unless for scme other reason the purchaser can
give a valid exemption certificate. -

10.7.14.3.1 Where the sales agreement does not require
the caterer to prepare and serve the food as meals but rather to serve the food
buffet style, tax nevertheless applies to the total charge.

§ I10-15-11 @ Imposiiion of Tax on Gasoline and Special Fuels.

11.1 General. - AllL sales of gasoline or special fuel by distributors
or importers, except when to another distributor for resale in this State, and
all gasollne ©or special fuel furnished or delivered within this State to
consumers or users shall be subject to the sales and service tax and use tax.
Sales of gasoline or special fuel by a person who paid the sales and service tax
or use tax on his purchases of fuel, shall not thereafter. again be subject to
such tax. This Section shall be construed so that all gallens of gasoline or
special fuel sold and delivered, or delivered, in this State shall be subject to.
the sales and service tax or the use tax.

11.1.1 On Purchase Qut-Cf-State. — An excise tax is imposed on the
use or consumption in this State of cgasoline or special fuel which was purchased
cutside . this State. The rate of this tax is five percent of the average
wholesale price of such gascline or special fuel, as such wholesale price is-
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defined and determined under Subsection 11.4, notwithstanding any provision of
W. Va. Code § 11-15A-1 et seg. to the contrary. The gasoline or special fiel
contained in the supply tank of a motor wvehicle that is not a motor carrier
shall not be subject to this tax; however, the gascline or special fuel which is
in the supply tank or auxiliary tank of construction equipment, mining
equipment, track maintenance equipment or other simila equipmerit, when such
equipment is brought into this State, shall be taxed in the same manner as the
gasoline or special fuel which is in the supply tank of a motor carrier.

11.1.2 Upon Whom Tax Imposged. — The sales and service tax and use
tax imposed on the sale or use of gasoline and special fuel within this State
shall be collected on the metered quantity withdrawn from storage within this
State. For pericds beginning on or after October 1, 1987, the quantity
delivered shall be either the actual metered gallons delivered or the quantity
delivered being calculated by converting to 60° F. the quantity transferred by
means of either temperature compensating meters. approved by the West Virginia:
Department of Labor, Weights and Measures Division, or by mathematical
conversion using American Petroleum Institute | (API) ASTM-IP Petrcleum
Measurement Tables for specific gravity and temperature. This measure shall be
the same as that required for calculation of the Gascline and Special Fuel
Excise Tax imposed by W. Va. Code § 11-14-1 et seq. and § 11=14a-1 et seq. If
the metered quantity delivered is not determined by temperature compensating
meter, as aforesaid, and the taxpayer does not convert said gallons delivered to
tamperature adjusted gallons or, after making a mathematical conversion fails to
keep and maintain records to support and substantiate the conwversion, then the
amount of tax due shall be determined by the number of metered gallons of
gasoline. or .special fuel delivered without adjustment for temperature. Any
taxpayer using the conversion method for determining the quantity delivered must
record the conversion adjustment on each invoice and must continue to use that
method for the entire tax year for the sales and service tax and the use tax.

11.2 Measure of Tax. - The measure of tax on sales of gasoline or special
fuel by distributors or imperters shall be the average wholesale price as
defined and determined in Section 11.4 of these regulations. It is recognized
that the sales and service tax and use tax is generally imposed on gross
proceeds from sales to ultimate consumers, while the sales and service fax and
use tax on gascline and special fuel is imposed on the average wholesale price
of such gasoline and special fuel; as a result, for the purposes of either the
sales and service tax or the use tax, the average wholesale price shall not be
less than ninety-seven cents per gallon of gasoline or special fuel for all
gallons of gasoline and special fuel sold during the reporting pericd.

11.3 Pefiniticns. - For purposes of this Section:
11.3.1 "Alrcraft" shall include any airplane or helicopter that

lands in this State on a regular or rcutine basis, and transports passengers or
freight. ' ' ' :
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il.3.2  "Alrcraft fuel" shall mean gasoline and special fuel
suitable for use in any aircraft engine.

11.3.3  "Distributor" shall mean and include every persen:

11.3.3.1 Who produces, manufactures, processes “or otherwise
alters gasoline or special fuel in this State for use or for sale; or

11.3.3.2 Who engages in this State in the sale of gascline or
special fuel for the purpose of resale or for distribution; or

11.3.3.3 Who receives gasoline or special fuel into the -cargo
tank of a tank wagon in this State for use or sale by such person.

11.3.4 "Gasoline" shall mean and include any product commonly or
commercially known as gasoline, regardless of classification, suitable for use
as fuel in an internal combustion engine, except special fuel as hereinafter
defined, including any preduct obtained by blending together any one or more
products, with or without other products, if the resultant product is capable of .
the same use. o o

11.3.5 "Inporter” shall mean and include SVery person, resident or
nenresident, other than a distributor, who receives gasoline or special fuel
outside this State for use, sale.or consumption within this State, but shall not
include the fuel in the supply tank of a motor vehicle that is net a motor
carrier.

11.3.6 "Motor carrier” shall mean and include: (A) Any passenger
vehicle which has seats for more than nine passengers In addition to the driver, -
any rcad tractor, tractor truck or any truck having more than two axles, which
is operated or caused to be cperated, by any person on any highway in this State
using gasoline or special fuel; and (B) any aircraft, barge or other watercraft,
or lecemotive transporting passengers or freight in or through this State.

11.3.7 "Motor vehicle” shall mean and include automobiles, motor
carriers, motor trucks, motorcycles and all other vehicles or ecquipment, engines
or machines which are.operated or propelled by combustion of gasoline or special

fuel. . . —

11.3.8 "Retail dealer of gasSline or special fuel” shall mean and

include any person not a distributor who sells gasoline or special fuel from a
fixed location in this State to users. '

11.3.9 "Special fuel" shall mean and include any gas or liquid,
other than gasoline, used or suitable for use as fuel in an internal combustion
engine. © The term "special fuel" shall include products commonly known as
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natural or casing-head gasoline and shall include special fuel for heating any
private residential dwelling, bullding or other premises; but shall not include
any petroleum product or chemical compound such as alcohol, industrial solvent,
heavy furnace oil, lubricant, stc., not commonly used nor practicably suited for
use as fuel in an internal combustion engine.

11.3.10.  "Supply tank" shall mean eny receptacle on a motor wvehicle
from which gasoline or special fuel is supplied for the propulsion of the
vehicle or equipment located thereon, exclusive of a cargo tank. A supply tank
includes a separate compartment of a cargo tank used as a supply tank, and ary
auxiliary tank or receptacle of any kind or cargo tank, from which gasoline or
special fuel is supplied for the propulsion of the vehicle, whether or not such
tank or receptacle is directly comnected to the fuel supply line of the vehicle.

11.3.11 "Tank wagen" shall mean and include any meotor vehicle or
vessel.with a cargo tank or cargo tanks ordinarily used for making deliveries of
gasoline or special fuel, or both, for sale or use. '

11.3.12  “"Taxpayer" shall mean any person liable for the sales and
service and use tax imposed on the sale of gasoline and special fuel.

11.3.13 "User” shall mean any person who purchases gasoline or
special fuel for use or consumption.” -

11.4 Determination of Averages Wholesale Price.

11.4.1 To simplify determining the average wholesale prics of all
gasoline and special fuel, the Tax Commissioner shall, effective with the period
beginming April 1, 1983 and annually on each January first thereafter, determine
the average wholesale price of gasoline and special fuel for each annual period.
The basis for determining the average wholesale price shall be sales data
gathered for the immediately preceding period of July 1 through October 31. The
Tax Cormissioner. shall provide the annual notification of the average wholesale
price of gasoline and special fuel at least thirty days in advance ef each
annual period which commences on the first day of Januery. Such notification
shall be accaomplished by filing notice of the average wholesale price in the
State Register, and by such other means as the Tax Commissicner Jeems
reasonable. - - I

11.4.2 The "average wholesale price" shall mean the single,
statewide average per gallon wholesale price, rounded te the third decimal
(thousandth of a cent}, exclusive of state and federal excise tawes on each
gallon of gascline or diesel fuel, as determined by the Tax Commissicner Ffrom
information furnished by distributors of gasoline or special fuel in this State,
or such other. information regarding wholesale selling prices as the Tax
Commissicner may gather, or a combination of such information. The Tax
Commissicner shall meke his determination of average wholeszle price by randem
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sanple survey: Provided, that in no event shall the average wholesale price be
determined to be less than nlnety-seven cents per gallon of gasoline or special
fuel. -

11.4.3 . All actions of the Tax Ccnmissioner in acquiring data
necessary to establish and determine the average wholesale price of gascline and
special fuel, in providing notification of his determination prior to the
affective date of . any change in rate, and in establishing and determining the
average wholesale price of gasoline andrspeC1alfLuel may be made by the Tax
Commissicner without compliance with the provisions of W. Va. Code § 29A-3-1 et
seq.

11.4.4 In any administrative or court proceeding brought to
challenge the average wholesale price of gasoline and special fuel as determined
by the Tax Commissicner, his determination shall be presumed to be correct and
shall not be set aside unless it is clearly errcnecus.

11.5 Computation of Tax Due From Motor Carriers. ‘Every person S who
operates or causes tO be operated a motor carrier in this State shall pay the
gasoline and special fuel tax on the average wholesale price of all gallons of
gasoline or special fuel used in the operatlon of any such motor carrier within |
this State, under the following rules: .

11.5.1 The. total amcunt of gascline or special fuel used in the
operation of the motor carrier within this State shall be that.proport1on of the
total amount of gascoline and special fuel used in any motor carrier's operations
within and without this State (whether loaded or not), that the total number of
miles traveled within this State bears to the total number of miles traveled
within and without this State. Separate miles must be computed for any motor
carrier operated In tandun or in series.. Air vcarrier operations may be
calculated and determined by the use of an hour meter.

11.5.2 . A motor carrier shall fifst determine the gross amount of
tax due under this Section on the average wholesale value, determined under
Subsection 11.4, of all gasoline and special fuel used in the operaticn of the
motor carrierwithin this State during the preceding quarter, as if all gascline
and special fuel had been purchased cutside this State.

11.5.3 Next, the taxpayer shall determine the total tax paid under
W. Va. Code 5 11-15-1 et seqg. of this Chapter on all gascline and special fuel
purchased in this State for use in the operation of the motor carrier.

11.5.4 The difference between the foregoing Subsection 11.5.2 and
Subsection 11.5. 3 is the amount of use tax due when Subsection 11.5.2 is areater
than Subsecticn 11.5.3, or the amcount to be refunded or credited to the motor
carrier when qubsectn.on 11.5.3 is greater than Subsection 11.5.2, which refund
or credit shall be allowed in the same mammer and under the same condltloﬂs as a
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refund or credit is allowed for the tax imposed by W. Va. Code § 11-14A-1 et
seq. . o : =

11.6 Return and Payment cof Tax. - The sales and service tax imposed on the
sales “of gascline and special fuel and the use tax imposed on the use or
consumption in this State of gasoline or special fuel shall be paid by each
taxpayer on or bkefore the twenty-fifth day of January, April, July and October
of each year except that for distributors and importers the tax shall be due on
the twenty-fifth day of each month. Payment shall be by check, bank draft,
certified check. or money order, payable to the Tax Commissicner, and it shall be
for the amount of tax due for the preceding guarter. Every taxpayer shall make
and file a properly corpleted return as the Tax Conm15510ner may require and
with such return, remit such tax as shown thereon, if any.

11.7 Compliance. ~ To facilitate ease of administration and compliance by
taxpayers, the Tax Commissioner requlres distributors, importers and other
perscns liable for the sales and service tax imposed on sales of gasoline or
special fuel and on the Gasoline and Special Fuel Excise Tax imposed by W. Va.
Code § 11-14-1 et seg., or motor carriers liable for the use tax imposed on the
use of gasol.ne or SpEClal fuel in the operation of motor carriers within this™
State and on the tax imposed by W. Va. Code § 11-142-1 et seg. on such gallons
of gasoline or special fuel, to file a combined return and make a combined
payvment of the sales and service tax due and the above-referenced excise tax, or
the use tax due and the motor. carrier road tax on such fuel. In order to
facilitate the use of a combined return and the making of a single payment, the
due date for the gasoline and special fuel excise tax. and its return and the due
date for the motor carrier road tax with its return is changed to the 25th day
of January, 2pril, July and Cctober for motor carriers and the twenty-fifth day
of each month for distributors and importers.

11.8 Direct Pay Permits. - A direct pay permit issued under Section 9¢ of”
these regulations cannot be used to purchase gasoline and special fuel.

11.9 Credit Against Use Tax. - A credit will be allowed against a
taxpayer's use tax liability for sales tax lawfully paid to another state. To
show entitlement to .this credit, a taxpayer must show that sales tax was
actually paid to ancther state and that gallonage. on which said sales tax was
paid was consured within this State for fuel subjected to sales tax in another
state, the First-in, First-cut (FIFO) method of accounting shall be employed.
In clalmlng a cred1t. under this Subjection, a true, certified cepy of all
invoices shall be required.

11.10 Dedication of Tax to Highways. - All sales and service tax and
use tax collected on the sale and use of gasoline and special fuel, after
deducting the amount of any refunds lawfully paid, shall be deposited in the
"Road Fund" in the State Treasurer's OFffice. The funds so deposited shall he
used only for the purpese of construction, reconstruction, maintenance and
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repair of highways, and payment of principal and interest on State bonds issued
for highway purposes. , " o - '

11.11 Construction. - The sales and service tax and the use tax imposed
on the sale or use of gasoline or special fuel in _this. State shall not.be
construed as taxing any gaseline or special fuel which the State is prohibited
from taxing under the Constitution of this State or the Constitution or laws of

the United States.

§ 110-15-12 Collection of Tax.

12.1 Tax Paid by Ultimate Consumer. - It is the intent of W. Va. Code
§ 11-15-1 et seq. that the sales and service tax levied thereunder shall be -
passed on to and be paid by the ultimate consumer. The amount of the tax shall
be added to the sales price, and shall constitute a part of that price and be
collectible as such.

12.2 Tax as Debt. - The amount of sales and service tax and use tax
required to be collected by any vendor or retailer is deemed to be held in trust
for the State of West Virginia (See W. va. Code § 11-10-57) and any sales and
service tax and use tax collected by any vendor or retailer shall constitute a
debt owed to this State. . e

12.3 Conditional Sales, Credit Sales, Efc. - A vendor or retailer doing
business wholly or partiaily on a credit basis shall reguire the purchaser “to
pay the full amount of %tax due upon a credit sale at the time such sale is made

or within thirty days thereafter.

12.3.1 Cash and Credit Sales. - Those sales transactions in which
the purchase price is paid upon delivery of the merchandise to the purchaser, or
prior thereto, and those rental transactions in which the rental is paid either
upon  delivery of the rented property to the lessee or the return of such
property, or in advance of either of these events, are cash sales. All other
sales and rental transactions are credit sales.

12.3.1.1 If the sale is a cash sale, the vendor shall require
the purchaser to pay the tax at the time of making the sale. If the sale is a
credit sale, the vendor shall require the purchaser to pay the tax at the time
such sale is made, or within thirty davs thereafter.

12.3.1.2 When several items are purchased simultansously, the
tax may be computed on the total sale price of the items so purchased. This is
the only situation in which purchases may be aggregated in the computation of
the tax. Separate sales transactions may not be aggregated.

12.3.1.23  For exanple, if merchandise is purchased at the
cosmetic counter, delivered to the purchaser and a purchase price of sixty cents
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paid, this is a complete sale and three cents tax must be collected. If the
same purchaser goes te the candy counter and makes a ten-cent purchase, there is
a new sale and one cent tax must be collected thereon. The cosmetic sale and
the candy sale may not be aggregated so as to permit the payment of three cents.
tax instead of four cents. :

12.3.2 Conditional Sales.

12.3.2.1 For the purpese of cbtaining uniformity and consistency
among all vendors in the administration of the sales and service tax and use tax
with respect to conditicnal sales, a conditional sale is defined to mean an
agreement for the sale of tangible personal property pursuant to which
possession is delivered to the buyer, but title is retained by the seller until
the performance of some condition, usually the payment of the purchase price. A
conditional sale shall be considered to be a sale made at the time of, and at
the place of, acceptance of. the purchese offer by the seller. The tax applies
to conditional sales. as of the time the sale is made and must be collected in
the same manner as for charge sales, i.e., within thirty days from the time sale
is consummated. : '

12.3.2.2 T“Parchases under conditional sales contracts with
out-of~state retailers are subject to the use tax. If the conditicnal sale is
made by an out-of-state vender who 1s not authorized to collect use tax, the
purchaser is required to.pay such use tax to the Tax Department on or hefore the
fiteenth day of the month next succeeding the quarterly period in which the
purchase was made. If a conditional sale is made by an cut-of-state retailer
who is authorized to collect use tax, five percent. of that portion of the
purchase price actually received during a quarterly pericd shall be remitted to
the Tax Department by the retailer.

12.3.3 Sales on Approval. - If a consideration is given therefore,
sales of tangible perscnal property on approval are subject to the tax. Sales
with agreements to repurchase and sales for cash on delivery also are subject to
such tax. .

12.3.4 Lease-Purchase Sales. - So—called "leases" of tangible
personal property wherein title is passed to the "lessee" upon completion of
purchase price payments are sales, and the full tax must be collected and paid
at or prior to the delivery of the tangible personal property to the purchaser
or within thirty days after delivery.

12.3.5  Finance and Carrving Cherges. - The sale price upon which
the sales and service tax or use tax is to be computed shall not include
carrying charges, firence charges or similar items. For example, a sewing
machine priced at $80.00 is sold under a conditional sales contract which
provides for deferred monthly payments. A carrying charge of $5.00 is added to
the sale price to cover the cost of recording the contract and biiling the
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purchaser, thus making the total cost to the purchaser $80.00. The tax is to be
computed on $85.00. o .

12.3.6 Discounts. - Any discount allowed at the time of sale which
establishes the final selling price for the article.at that time may be deducted
in arriving at the base price subject to the tax. Discounts which are allowed
after the sale is made or upon conditions or events  happening at some future
time, such as a certain percentage discount being allowed if paid within a
specified pericd, are not deductible in determining the tax base for the sales
and service tax or use tax liability.

12.3.7 Exchanged Merchandise. - When merchandise, the sale of which
has been taxed under the sales and service tax or use’ tax, 1s exchanged, the
value of the merchandise exchanged may be deducted from the sale price of the

article purchased and tax collected upon the balance.

12.3.8 = Rebates and Trade—ins. ~ When merchandise is taken as a
trade-in for the purpose of reducing the price the purchaser must pay, the value
of the item shall not be applied in such a way 50 as to reduce .the amount
subject to tax.. . Likewise, the amount of any rebate available to entice the
purchase of the item shall not be applied so as to reduce the amount of the sale
price. subject to tax. In other words, the sale price shall not be reduced by
the value of any item.traded-in or by the amount of any rebate.

12.3.8.1 Example 1. - A person owns a 16-foot boat with a value
of £2,500.00 but seeks to purchase an '18-foot boat which will .sell for
$10,000.00. The $2,500.00 value of the trade—in may not be applied to reduce
the amount of the sale price subject to tax; therefore, the entire S10,000.00
will be subject to tax. _

12.3.8.2 Example 2. - In order to increase sales, a manufactirer
offers a 810.00 rehate on the purchase of a $50.00 power saw. The entire S50.00
will be subject to tax. However, a rebate offered by a retailer to his customer
is treated as a cash discount.

12.3.8. - Merchandise Held or Laid Away. - When merchandise is held or
laid away by the vendor pending a payment of all or part of the purchase price,
the sale for sales and service tax or use tax purposes occurs when the
rerchandise is delivered to the purchaser. If an unpaid balance remains at the
time the merchandise is delivered, the sale is to be treated as a charge szle,

12.3.10°  Barter. - when instead of money, the consideration for a
sale is tangible personal property or services, the tax is to be.computed upon
the sales value of the article or articles sold or the services provided.

12.3.11 Sales Which are Rescinded .~ _ Returned -or Damaged _ |
Merchandise.” - When a sale. upon which tax was collected is rescinded, the tax
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shall be refunded to the purchaser unless it has previously been remitted to the
Tax Department. The sales and service tex must generally be remitted on or
before the fifteenth (15th) day of the month next succeeding the month in which
the tax accrusd. Collected use taxes must be remitted on or before the
fifteenth (15th) day of the menth next succeeding the calendar quarter in which
the tax accrued. - : .

§ 110-15-13  'Filing Tax Returns.

13.1 Sales and Service Tax Return and Payment; Exception. - Hxcept as
otherwise required under Subsection 9c¢.2, 11.6 and 13.1.3 of these regulations,
the sales and service taxes levied shall be due and payable in menthly
installments, on or before the fifteenth day of the month next succeeding the
month in which the tax accrued. The taxpayer shall, on or before the fifteenth
day of each month, make out and mzil to the Tax Commissiocner the prescribed
return for the preceding month showing: (a) The total gross procesds of business
for that month; (b) the gross proceeds of business upon which the tax is based;
(c) the amount of the tax for which he is liable; and (&) any Zfurther
information necessary in the computation and collection of the tax which the Tax
Commissioner may require. Remittance for the amount of tax due, if any, shall
accompany the return: Provided, That notwithstanding the provisions of W. Va.
Code § 11-15-30, any such tax collected by the Alcohol BReverage Control
Commissioner from persons or organizations licensed under authority of W. va.
Code § 60-7-1 et seg., shall be paid into a revolving fund account. in the State
Treasury, designated the "Drunk Driving Preverition Fund."

A monthly return shall be signed by the taxpayer or his duly authorized
agent. An unsigned return will be deemed incomplete and may be returned te the

taxpayer as improperly filed. -

13.1.1 Other Times for Filing Returns. - The Tax Cormissioner may,
upon written request, authorize a taxpayer whose books and records are rot kept
on a'monthly basis to file returns at times other than those specified in the

foregoing Subsection 13.1, but in no event shall a taxpayer make less than cne . ...

return a-calendar month, except as provided in the following Subsection 13.1.2
or as may be authorized in writing by the Tax Cormissioner. 1In order to receive
such permission or authorization, the taxpayer must show that the monthly filing
otherwise required will impose an uridue hardship.

13.1.2 Quarterly Return. - Except as otherwise required under
Subsections 9¢.2, 11.6 and 13.1.3 of these regulations, when the total tax for
which a person is liable does not exceed $50.00 for any month, he may make a
quarterly return on or before the fifteenth day of the first month in the next
succeeding quarter in lieu of monthly returns. Quarterly returns are due on or
before april 15, July 15, and October 15.

13.1.3 Annual Return; Extension of Time. - On or before the end of
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the calendar year, each perscn liable for the payment of sales and service tax
shall file an annual return. The form of such return shall be as follows:

13.1.3.1 . For taxwpayers filing on a menthly basis, such annual
return shall show the total gross proceeds of business and the gross proceeds of
business upon which the tax is based for the month of December together with any
other information whch the Tax Commissioner may require.

13.1.3.2 For taxpayers filing on a quarterly basis, such annual .
return shall show the total gross proceeds of business and the gross proceeds of
business upon which the tax is based for the calendar quarter ending December
thirty-first together with any other information whch the Tax Cormissioner. may
require. - - - ' -

13.1.3.3  An annual return may not be filed unless all previous
monthly or quarterly returns have been filed and tax due, if any, has been paid.

13.1.3.5 Censolidated Returns. - A person operating two or more

places of business of like character from which are. made or dispensed sales or
services which are subject to the sales and service tax shall file consclidated
returns covering all such sales or services. Whenever a consolidated monthly
return 1s filed, a schedule shall be attached showing, for each place of
business, total sales and charges for rendering services, total transactions
subject  to the sales. and service tax and total sales and service tax
cellections. : : :

13.1.3.6 Payment. - After deducting the amount of prior payments
during the tax year, the taxpaver shall forward the annual return along with
payment of any remaining sales and service tax, due for the preceding tax year,
to. the Tax Commissioner. The taxpayer or his duly authorized agent shall verify
the return under oath.

13.1.3.7 Extension of Time. — The Tax Commissicner fer good
cause shown and on written application of a tawpayer, may extend the time for
making any return required by the provisicons of W. Va. Code § 11-15-1 et seqg.

13.1.3.7.a Requests for extensions of time will not be

considered if received after the due date of the return. No extension will be ..

granted for a period in excess of thirty days.

13.1.4 Liability of Successor.

13.1.4.1 The successor in business of any persor who sells out a
business or stock of gocds, or ceases doing business, shall be personally liable
for the payment of tax, additions to tax, penalties and interest unpaid after
expiration of the thirty day period allowed for payment by the predecesscr. .
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13.1.4.2 The term "successor™ refers to any person who directly
or indirectly purchases, acquires, or succeeds to the business or the stock of.
goods of any person quitting, selling, or otherwise disposing of a business or
stock of gocds. The purchase or acquisition of a business may give rise to
successor liability whether the consideration is money, property, assumption of
liabilities or cancellation of indebtedness. :

13.1.4.3 The liability of a successor arises from any sale,
transfer, assignment or other acguisition of a business or stock of goods. A
person who purchases or acquires a portion of a business or stock of goods may
become liable as a successor where he purchases or acquires substantially all of
the business assets or stock of goods.

13.1.4.4 The business assets include the assets of a business
pertaining directly to the conduct of the business. Business assets include
real property or any interest therein; “tangible personal property, including
firtures, equipment and vehicles; and intangible property, including accounts
receivable, contracts, business name, business goodwill, customer lists,
delivery routes, patents, trademarks or copyrights. .

13.1.4.5 If any taxpayer operates more than one business at
separate locations, each business location is a separate business and has a
separate stock of goods for purposes of determining successor liability. A
successor of the business or stock of goods of any business location is subject
to - liability as a successor with respect to the tax attributable to that
location even if he does not purchase the business or stock of goods of all the

locations. . o

15.1.4.6 the change in the form of a business will cenerally
give rise to successor liability, such as the incorporation of a sole
proprietorship or partnership, the voluntary or involuntary dissolution of a
corporation, the merger or consolidation of two or more corporations, the
formation of a partnership from one or mere sole proprietorships or
corporations; or change in the name of a corporation.

13.1.4.7 Successor liability does not arise in connection with
sales or transfers pursuant tc assignments for the benefit of creditors, deeds
of trust, or security interest, statutory liens, judgment liens unless the
previcus owner receives purchase money from the transfer or sale. Any business
operated under Chapter 11 of the United States Code, which is purchased or
acgquired by another person, shall not give rise to successor liability.

13.1.4.8 The purchaser or transferee of the business or stock of
goods will be released from liability if he withholds from the purchase price an
amount sufficient to cover the tax liability of the seller or predecessor, or if
he obtains a certificate from the Tax Department stating that no taxes are due
from the seller or predecessor. Purchase price is not limited to cash

81




State Tax Department
Title 110 .
Series 15

transferred to the seller, but includes any consideration flowing directly or
indirectiy to a seller or predecessor.

13.1.4.9 The requirement to withhold does nct necessarily mean
to retain or hold physical assets, but means dealing with the purchase
congideration in such a manner as to deny the seller or the predecessor the
benefit of the purchase consideration and to make it available to the State for
the satisfaction of the tax liability.

13.1.4.10 The liability of a successcr extends to taxes incurred
in the course of operation of the business by the predecessor, or any prior
predecessor. The liability includes all taxes, interest, and additions to tax,
whether assessed or unassessed against the predecessor, and without regard to
whether a tax lien has been issued or perfected against the predecessor. If any
predecessor is given a certificate relating to the tax liability of a prior
predecessor, ~ then the successor shall only be liable for the tax liability of
his immediate predecassor.

13.2 Use Tax Return and Payment; Exception. - Except as otherwise required
under Subsections 9c.2 and 11.6 of these regulaticns, each retailer required or
authorized by W. Va. Code §§ 11-152-6 or 11-15A-7 to collect the use tax, shall
be required to pay toc the Tax Commissioner the amount of such tax collected,
with that amount being dus and pavable on or before the fifteenth day of the
month next succeeding each quarterly pericd. At such time, each retailer shall
file with the Tax Commissicner a return for the preceding quarterly period in
such form as may be prescribed by the Tax Commissicner. The form shall show the
sales price of any or all tangible perscnal property and tadable services sold
by the retailer during such preceding quarterly period, the use of which is
subject to the use tax, and such other information as the Tax Conmissioner may
deem necessary. The return shall be accorpanied by a ramittance of the amount
of such tax for the period covered by the return: Provided, That where tangible
personal property iIs sold under a conditicnal sales contract, or under any other
form of sale wherein the payment of the principal sum, or a part thereof is
extended over a period longer than 51xty days from the date of the sale, the
retailer may collect and remit for each quarterly pericd that portion of the tax
equal to five percent of the portion of the purchase price actually recelved
durlng such quarterly period. The Tax Commissioner, if he deems it necessary in
order to insure payment to the State of the amount of such use tax, may in any
or all cases require returns and payments of such amount to be mad for other
than quarterly periods. The Tax Commissioner may, upon request and a proper
showing of the necessity therefor, grant an extension of time not to exceed
thirty days for making any return and payment; Provided, such request is
received by the Tax Department prior to the due date of the return. Returns
shall be signed by the retailer or his duly authorized agent, and must be
certified by him to be correct.  An unsigned return will be’ deemed incomplete
and may be returned to the taxpayer. as improperly filed. |
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§ 110-15-14 -Maintenance of Records.

14.1 Sales and Service Tax Records.

14.1.1 Keeping and Preserving Records. - Fach person shall keep
complete and accurate records of taxable sales and of Charges, together with a
record of the tax collected thereon, and shall keep all invoices, bills of
lading and such other pertinent documents in such form as the Tax Ceminizsioner
may require. = Such records and other documents shall be preserved for a period
of time not less than three years, unless the Tax Cormissicner shall consent in
writing to their destruction within that pericd or by order require that they be
kept longer. Records must be kept so long as the period is open to assessment
or refund. Any perscn who fails to maintain appropriate records shall be
subject to the provisions of W. Va. Code § 11-9-1 et seg.

14.1.1.1 For those transactions in which the purchaser provides
to the vendor the direct payment permit number, the vendor shall retain a record
copy of the.invoice with the direct payment permit number printed thereon.

14.1.2 - When Separate Records of Sales Required. - any  vendor
engaged in a business subject to the sales and service tax, who is at the same
time engaged in some other kind of business, occupation or professicn, not
subject to such tax, shall keep records to show separately the transactions used
in determining the tax base for the sales and services taxed. In the event such
perscri fails to keep such separate records there shall be levied upon him a tax
based upon the entire gross proceeds of both or all of his businesses.

14.1.3 Sales to Affiliated Companies or Persons. — In determining
gross proceeds of sales from one to another of affiliated companies or persons,
or under other circumstances where the relation betwesn the buyer and seller is
such that the gross proceeds from a sale are not indicative of the true value of
the subject matter of the sale, the tax shall be based upon the fair market
value of the goods as if in a transaction involving a willing buyer and a
willing seller, with neither buyer ror seller being required to act.

14.1.4 Records of Nonresidents Doing Business in State. - A
nonresident person or foreign corporation engaged in a business within this
State in the conduct of which the sales and service tax levied becomes due,
shall keep within this State adequate records concerning the operation of the
business, and all sales and service taxed collected in the course of the
business. The amount of the sales and service tax collected shall not be -
transmitted outside of this State without rhe written consent of, and in

accerdance with the conditions prescribed by, the Tax Commissiorier.

pr

14.2 Use Tax Records. = = = - o .

14.2.1 Keeping and Preserving Records. - Every retailer required or
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authorized to collect use taxes and every person using in this State tangible

perscnal property or taxable services in this State, shall keep such records,
receipts, invoices, and other pertinent papers as the Tax Commissioner shall
require and in such form as the Tax Commissioner shall require. For those
transactions in which the retailer provides %o the verndor the direct payment
permit number, the vendor shall retain a record copy of the invoice with the
direct payment permit number entered thereon. Any person who fails to maintain
appropriate records shall be subject to the provisions of W. Va. Code § 11-9-1

et seqg. : - S

14.z2.2 ‘Examination of Records. - 'In addition to the Tax
Commissiofer's powers set forth in W. Va. Code § 11-10-1 et seg., the Tax
Commissioner is hereby autherized to examine the bocks, papers, records and
equipment of any person who either:

14.2.2.1 Is selling tangible personal property or taxable
services; or

14.2.2.2 Is liable for the use tax. The Tax Commissionsr may
investigate the character of the business of any such person in order to verify
the accuracy of any return made, or if no return was made by such person, to
ascertain and. determine the amount of use tax due. Any such bocks, papers and
records shall be made available within this State for such examination upon
reasonable notice: However, where  the taxpayer's records must be kept
cut-of-state, the taxpayer may upon being notifiéd by the Tax Commissioner that
an examination is to be made, elect to do one of the following: (1) forthwith
transport the required records to a convenient point in West Virginia and notify
the Tax Commissioner of the location where such records are available; or (2)
pay the reascnable traveling expenses of the Tax Commissicner's representatives
from Charleston, West Virginia, to the out-of-state place where the records are
kept, and the return of such representative to Charleston, West Virginia, and
reascnable living expensés of such representatives while engaged In the
examination of such records. : ,

§ 110-15-15 Bond to Secure Payment. - The Tax Commissioner may, when in his
judgment it is necessary and advisable in order to secure the collecticon of the
use tex, authorize any person subject to such tax and any retailer required or
authorized to collect such tax to file with him a bond issued by a surety
cempany authorized to transact business in this State and approved by the
Insurance Commissioner of this State as to solvency and responsibility, in such
amount as the Tax Commissioner may £ix, to secure the payment of any tax,
additions to tax, penalties and interest due or which may become due from such
person. In lieu of such bond, securities approved by the Tax Commissicner, in
such amount as he may prescribe, may be deposited with him, which securities
shall be kept in the custody of the State Treasurer of West Virginia and may be
scld by him at public or private sale, after notice to the depositor therecf, if
it becomes necessary in order to recover. any tax, additions to tax, penalties
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and interest dus. Upon any such sale, the surplus, if any, above the amounts
due under W. Va. Code § 11-15A-1 et seg. and W. Va. Code § 11-10-1 et seq.,
shall be returned to the perscn who deposited the securities.

§ 110-15-16 Canceling or Revoking Permits to Collect Use Tax. - Whenever any
retailer engaging in business in this State, or any retailer authorized to
collect the use tax, fails to comply with any of the provisions of W. Va. Code
§ 11-15A-1 et seg. or arly orders or regulations of the Tax Comissicner which
are properly prescribed and adopted, the Tax Commissioner may, upon rotice,

hearing, and issuance of an appropriate order, cancel the business reg1strat1on
certificate, if any, issued to such retailer under W. Va. Code § 11-12-1 et seq.

If such retaiier is a corporaticn authorized to do business in this State under
W. Va. Code § 39-1-49, the Tax Commissioner may certify to the Secretary of
State a copy of an order finding that such retailer has failed to comply with
certain specified provisions, orders or regulations. The Secretary of State
shall, upon receipt of such certified copy, revcke the permit authorizing said
corporation to do business in this State, and shall issue a new permit only
after such corporation has obtained from the Tax Commissicner an order finding
that the corporation has complied .with its obligations under W. va. Code
§ 11-152-1 et segq. No order authorized in this Section shall be made until the
retailer is given an cpportunity to be heard and to show cause why such order
should not be made, and he shall be given twenty days notice of the time, place
and purpcse of such hearing, which shall be heard as provided in W. va. Code
§ 11-10-92. The Tax Commissicner shall have the power in his discretion to issue
a new business registration certificate after such cancellation.

§ 110-15-17 Liability and Penalties,

17.1 Liability of Officers of Corporation. - If the taxpayer or vendor is
an asscciation or corporatlon the officers thereof shall be personally liable,
jointly and severally, for any default in the reporting or payment of taxes on
the part of .the association or corporaticn, such default being in violation of
W. Va. Ccde § 11-10-1 et seq. Payment of the sales and service tax and any
additions to tax, penalties and interest thereon imposed by W. Va. Code
§ 11-10-1 et _Jgg may be enforced against such officers as against the
asscciation or corperation which they represent

17.2 Penalties; Jurisdiction. - Any person who is required to file any
return or report or to pay any tax, and willfully fails to file such return or
report or to pay such tax, or who lS required or authorized to collect, account
for an pay over any tax and who willfully fails to.so collect, account for and
payover such tax, or who knowingly Ffiles or delivers a false or fraudulent
return, report or other documenit, or who w1llfully attempts in any other manner
to evade any tax shall be subject to the provisions of W. va. Code § 11-9-1 et

seq. . i . R

o

§ 110-15-18 - Transition Rules. - For all transactions invelving sales or
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leases of tangible perscnal property or rendering of taxable services which were
not subject to the sales and service tax or the use tax prior to July 1, 1987,
but which will become subject to such tax on that date, the following transition
rules are in effect. . '

18.1 For transactions which have been completed before July 1, 1987, except
for billing and/or payment of the sale price, such transactions will not he
subject to the sales and service tax or the use tax.

18.2 For transactions under binding executory contracts which require one
payment at. commencement of the contract with the contract commencing befere and
extending beyond July 1, 1987, such transactions will not be subject to the
sales and service tax or the use tax. . = :

18.3 For transacticns under contracts which require multiple payments over
the length of the contract for sales, leases or services which occur cver the
length of the contract, such contract performance . commencing before . and
extending beyond July 1, 1987, those sales which are campleted before July 1,
1987, except for billing and payment will not be subject to the sales and
service tax or the use tax; moreover, performance under such contracts which is
completed on or after July 1, 1987, will alsoc not be subject to such tax.

18.4 For transactions under contracts with contract performance commencing
before and extending beyond July 1, 1987, and which require installment-type of
payments over the length of the contract, no payments under the contract shall

be subject te the sales and service tax or the use tax.

18.5 For transactions which are leases under contracts with contract
performance cemmencing before and extending beyond July 1, 1987, and which
require monthly, quarterly or annual payments over the length of the contract,
those payments made on and after July 1, 1987, will not be subject to the sales
and service tax and the use tax.

§ 110-15-19 Géneral Procedure and Administration. - Fach and every provision
of the "West Virginia Tax Procedure and Administration Act" set forth in W. Va.
Code § 11-10-1 et seq. shall apply to the sales and service tax imposed by
W. Va. Code § 11-15-1 et seq. and the use tax imposed by W. Va. Code § 11-15a-]
et seq. with like effect as _if said Act were applicable only to the taxes
impesed by and set forth in extenso in such Articles. S : '

§ 110-15-20 through 110-15-29 are reserved for furure use.

§ 110-15-30  Sales to and Purchases by Nonresident Individuals.

30.1 Any person who makes sales within this State of . tangible parscnal
propefty or services to nonresident individuals must charge and collect the
sales and service tax from such individuals. If the purchaser takes possassion
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of the property at the time of the sale, it is considered prima facie evidence
that such sale was consummated within this State and is subject to the sales and
service tax. The burden to prove the contrary shall rest upon the vendor.
Sales otherwise taxable are not exempt because such are made to nonresidents,
except .sales of tangible personal property or services that are completed
cutside this State.. ' i S

30.2 Any sale of tangible personal oproperty within this State to a
nonresident. which is delivered by the vendor to such purchaser cutside this
State shall not relieve the vendor from the respensibility of collecting the
sales and service tax unless the vendor's books, records and other evidence show
that such delivery was indispensable to the sale and that the sale was
consummated cutside this State. The fact that a purchaser has an cut-of-state
address .and the property was mailed or delivered to such address is not
sufficient to relieve impositicn of the sales and service tax; nor does such
fact establish consummation of sale outside this State.

30.3 Vendors who complete sales of tangible personal property outside this
State to nonresidents of this State are not required to collect West Virginia
sales and service tax but may subject themselves to sales tax liability to the
state of which the purchaser is a resident. Of course, the purchaser may be
subjected to use tax in his home state. _

30.4 Services performed within West Virginia. for nonresidents are subject
to the sales and service tax. 1f a West. Khrg1n1a serviceman or repairman
performs a service outside this State, said person is not required to collect
the tax.

Example 1. X, a resident of Chie, visits a West Virginia furniture store
and purchases furniture for $500. X makes payment, and the vendor delivers the
goods to the purchaser in Chio. Sald sale is taxable for the sales and service
tax and the vendor must collect that tax in the amount of $25.00, unless the
vendor can show (via a written sales contract, etc.) that the aellvery was not

incidental to the sale and was, ln fact, 1ndlspensable and that the sale was

consumated in Chio.

Example 2. A resident of Vlrglnla takes a toaster into West Virginia and
has the same repaired by a serviceman. The person performing the service must
collect the sales and service tax. However , if the. person performing .the
services goes to the purchaser's home in Vlrglnla te repair the appliance, no-
such tax is applicable.

Exampie 3. A repairman travels to. Virginia and takes possession of an
appliance which he takes to his shop in West Vlrglnla. After maklng the repairs
at nis place of business, the serviceman then delivers the appliance to the
owner's residence in \hrglnla. The serviceman must charge and collect West
Virginia sales and service tax on his services, inasmuch as such services were -
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performed within this State.

§ 110-15-31 Banking Business.

31.1 Generally, banks, state and national, are _not exaempt from the
imposition of the sales and service tax or use tax on their purchases, inasmuch
as banks are the ultimate consumers of . such purchases. Banks are only exenrpt on
purchases of property and SeerCES that are rescld, supject to tax, to
consumers. L R

31.2. Banks shall collect tax from consumers on the following sales and
services: s : : S

3i,2.1 . Charges made fof real estate management,

31.2.2 Any payment received after July 1, 1987, for rental of
safety deposit boxes regardless of the fact that a rental or lease agresment may
have been executed prior to July 1, 1987.

31.2.3 . Fees received for collecting notes and accounts of others,

31.2.4 Sales to consumers of promotional items, such as, glassware,
silverware, appliances, etc., and

31.2.5 Sales to consumers of checks, checkbooks and money bags.

31.3 The above enumerations do not constitute a complete list of items or
services on which banks must charge and colliect sales and service tax.

31.4 Any purchases by banks of tangible personal property or services .
directly used or consumed in providing a taxable service or for resale, relative
to those activities enumerated above, are not subject to the sales and service
tax or use tax. ]

§ 110-15-32 Containers, Wrapping, Packing and Shipping Materials.

32.1 In General. -

32.1.1 The sale to a veridor of boxes, cartons, containers, and

wrapping and packaging materials and supplies, and components thereof, for uss

or consumption by that vendor in packeging or packing tangible perscnal property

for sele, and actually transferred by that vendor to the purchaser, is exenpt
rom corisumers sales and service tax and use tax as a purchase for resale. i

Example 1. A manufacturer sells goocds in bulk and ships them in

corrugated cardbeard cartons to a retailer. The retailer after using the
cartons as temporary storage containers removes the goods and discards the
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cartons. The manufacturer's purchase of the cartons is exempt from consumers
sales and use taxes as a purchase for resale.

Examplie 2. Wax tissue paper 1s sold to a bakery which uses it to pick
cookies from a tray. The cockies and paper are then placed in bags or boxes.
The wax paper and the bags and boxes are exempt from consumers sales and service
tax and use tax as a purchase for resale.

Example 3. " Purchases of egg cartons by persons engaged in the business
of selling eggs are exempt from tax when such cartons become a part of the sale
of the eggs to. the customer o .

32.1.2 . .. The sale to a vendor of boxes, cartons, containers, and
wrapping and packaglng material and supplies, and ccmgxxuaqts thereof, to. a
vendor which are actually transferred to a customer in cenjunction Wlth the
performance of a taxable service are exempt from consumers sales and service tax
and use tax as a purchase for resale.

Exanple 4. A watch repairman packs a watch in a box, with cushioning
material, to return it to his custcmer. His purchase of the bogx and packing
material is exempt as a purchase for resale.

Examplie 5. Purchases of packaging and packing materials by wareshousemen
and movers for use in the performance of storage or moving services are exenpt
if such materials are actually transferred to the customer in conjunction with
the service being furnished.

32.1.3 . The sale to a vendcr of boxes, cartons COﬂtainers and

not purchased for resale are taxable unless sGme other exemptlon,applles
32.2 Definitions.

32.2.1 "Packaging materials". includes, but is not limited to: bags,
barrels, baskets, bindings, bottles, boxes, cans, carboys, cartons, cellophane,
ceoating and preservatlve materials, cores, crates, cylinders, drums, excelsior,
glue, gummed labels, gummed tapeif kegs, lumber used for blocking, pails,
pallets, reels, sacks spools, staples, strapping, string, tape, time, wax
paper,  and wrapplrg Daner actually transferred with the product o the
purchaser. ) , -

32.2.2 "Purchaser" in this section refers to any person who
purchases tangible personal property from a vendor, whether or not the purchaser
is the ultimate consumer.

_ 32.2.3 "Acually transferred" means that the packaging material is
physically transferred to.the purchaser, for whatever disposition the purchaser
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wishes. - - o : - -
Exarmple 6. Returnable soda bottles may be returned for refund of

deposits or disposed of otherwise. Such bottle is actually transferred to the
purchaser and 1is .a purchase for resale except when sold to the -ultimate
consumer. ) o S

Example 7. = If a beer keg is required to ke returned to the vendor after
its contents are used, ownership of this keg is not actually transferred to the.
purchaser-consumer of the beer. Kegs purchased by a vendor of kegged beer are
taxable. . o . . _

32.3 Returnable Containers. - Sales of  returnable containers, such as
drums, barrels, or acid carboys, to a purchaser/vendor who does not transfer
ownership of the container, are taxable. Title to the container remains with
the purchaser/vendor when possession of the container is transferred to cne who
purchases commoditles contained therein and then returns the container to the

seller for refilling.

32.3.1 Returnable Containers; Depcsits.

32.3.1.1 _Deposits charged by vendors for reusable containers are
subject to tax when the purchasers of the property contained therin can, during
the pericd the containers are in their possession, exercise such control over
the containers as is ordinarily associated with ownership. Such amounts are a
part of the sales price even though desigrmated as a deposit for the containers.

32.3.1.2 Wehn the vendor retains title to such containers and
the vendor retains the right to control the use which vendee makes of the
containers, the containers are not considered to be a part of the sale of the
property. In such cases, amounts charged to the customers .as security for the
return of the containers are not subject to tax if such charges are shown
separately from the sales price of the property on the customers' invoices and
the security deposit is refunded to the customer when the container is returned.
If such amounts are not separately stated, the total charge is subject to the
tax. :

32.3.2 Returnable Ceontainers; Demmurage. - When a vendor. sells
tangible personal property in returnable containers without a charge being made
for the use of the containers for a specified time but, at the expiration of the
specified time, the containers enter a demurrage pericd and a penalty charge is
made_as an inducement for the return of the conteiners, such charges are not
subject to the tax unless the penalty is computed on an hourly, daily or scme
other. periodic basis, or payment of the penalty results in title to the
container passing to the customer. When a vendor sells tangible perscnal
property in returnable containers and a stated charge is made for the use of the
containers throughout the period of retention by the customer, such charges are
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deemed to be rentals and are taxable.
32.4 Cther Containers. - Racks, trays oy similar devices used to facilitate

delivery of the vendor's product, if title. to them is not transferred to the
purchaser, are taxable. . : C :

Example 8. A baking company delivers bread to a grocer in plastic trays
After unloading the trays, the dellvery person takes the trays with him. Sale.
of the trays to the baking conpany is taxable

Example 9. A baking company delivers hamburger b uns to a restaurant in
stackable plastic trays. The filled trays are placed in the kitchen. The next
time that buns are delivered, the empty trays are picked up and returned to the
bakery. Sale of the trays to.the'bakery. Sale of the trays to the baking

company is taxable.

32.5 Giff Wrapping. - When a veﬂdorAgjft.wraps an item which he sells, the
paper, ribbon, and bow become a part of the sale of the 1tem,notW1thstandlng,
that the wrapping of the item may take place. at the point of delivery therof to.
the vendee or at one of the vendor's wrapping stations or that the verdor may
make a charge for gift wrapping the item. The vendor's purchases of paper,
ribbon’ and bows are purchases for resale and exempt from tax. If a separa'te'
charge is made for wrapping, it is deemed to be for services performed in
wrapping the item rather than a separate sale of wrapping material, and
consumers sazles and service tax and use tax will be due on the wrapping charge.,
In this instance, the vendor's purchases of paper, ribbon and bows are exemot
because they are used and consumed by the vendor in providing a taxable service.

32.5.1 _  In a case where an organization, as a means of raising
funds, offers to wrap gift ltems the customer purchased frem others, the
organiation 1is considered to be performing a wrapping services; and its
purchases of paper, ribbon, and bows for use in the performance of the service
are exempt from taxfas'provided in Sections 110-15-9, 110-15-%b and 110-15-9d of
these regulations. Tax is due on the service cbarges unless the prov1dlng of .
the services is an cccasional sale or isolated transaction as defined in Section
110-15-2 and exempt under Section 110-15-9 of these regulations.

32.6 Restaurants - Containers. - Containers of paper cups, plates and other
nonreturnable containers purchased by restaurants and “other food service
establishments," as defined in W. Va. Code § 11-15-11(e), for use as containers
for focd sold to customers are exempt from consumers sales and use taxes as a
purchase for resale when the container is actually transferred to the customer
in connection with the customer's purchase of food or drink. This includes, but
is not limited to, cups, plates and containers for hot or cold drinks or food
purchased for resale as a container of food or drink of any nature that is
taxable under W. Va. Code § 11-15-11.

S1.
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§ 110-15-33  Persons Rendering Services,

33.1 Persons engaged in any of the activities set out below or any similar
or analegous activities are rendering a service subject to the sales and service
tax and use tax uniess the transaction is subject to an express exemption:

Airplane pleasure trips o Motorcycle repair
Alterations Painting
automobile repair Photography
Billkcards Planing mills
Billiards, pocol Printing '
Bowling alleys _ _ Recapping
Business machine repair o ' Sewing
Cleaning, pressing, dyeing B Shoe repair
Creocsoting Storage warehouse and
Pelivering o ... . storage lockers
Engraving | T T Termite and pest control
Foundries = Sl © - Tin and sheet metal repair
Furniture repair shops
Hotels, motels, tourist . Warehouses
homes, rooming houses Washing cars
House moving o . Watch repair
Jewelry repair o Welghing
Laundries - : : Welding
Machine operators™ - - Well drillers
Meat cutting : " Wrapping merchandise

Motor repair

33.2 This does not constitute a complete list. Other activities not
appearing on the foregoing list may alsc be subject to the sales and service tax
and use tax. . . -

§ 110-15-34  3Sales By the State, Counties and Municipalities.

34.1 CGoverrmental units which render services subject to competition from
other persons are required to collect sales and service tax upon rendering such
services to consumers. For example, the operation of a municipal parking
facility in competition with others is subject to sales and service tax. Sales
of admissicn tickets to a municipally owned or operated swimming pool are
subject to sales and service tax, if such pool competes with the activities of
privately owned swimming pools. Fees received by a municipality from on-street
parking meters are not subject to sales and service tax.

34.2 Govermmental units which sell tangible personal property to consumers
must collect tax thereon. For example, sales of city maps, sales of gifts and
souvenirs, sales of food from city cperated concessions at stadiums, balliparks,
auditoriums, etc., are subject to tax.
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34.3 Providing public services for which a charge is made, such as sewage
fees, license fees, fire service fees, inspection fees and the like are nox
subject to tax. e . _—_ -

§ 110-15-35  .Personal Services and Sales to Persons Rendering Such Services. -

35.1 The sales and service tax does not apply to the charge for personal
services rendered by barbers, beauticians, manicurists, etc. Personal services
include those rendered to the person of an individual. If, apart from their
personal services, such individuals also are engaged in selling to the public
such articles as hair tonic, soap, hair nets, and the like, they are venders and
must collect the sales and service tax on all such sales.

35.2 Barbers, beauticians, manicurists, etc., are the consumers of the
various items of tangible personal property and services which they use in the
rendition of thelr perscnal services, and the sales and service tax and use tax
will apply upon their purchases of all such services and property, including
equipment. However, articles purchased for resale to consumers may be purchased
without imposition of tax by barbers, beauticians, etc.

§ 110-15-36 Hospitals.

36.1 The serving of meals, rental of rooms, sale of drugs, blood, oxygen,
dressings, appliances and other tangible perscnal property to patients is a part
of the services rendered by hospitals.. . . These sales and services are so
interrelated with professional and personal services, that such sales and
services rendered to patients by hospitals are not subject to the sales and
service tazx.

36.2 If hospitals operate cafeterias or restaurants through which meals are
sold for cash or credit to nurses, doctors, visitors and others, such sales are
subject to the sales and service tax.

36.3 If meals are included in the wage agreement and are not deducted from
the earnings or employees, the sales and service tax is not applicable.

36.4 Hospitals are engaged in the business of providing a professional
service not subject to the sales and service tax. Therefore, they are taxable
on purchases of property and services for use in the conduct of their
professional services, and are not considered to be making purchases for resale.

36.5 Purchases of tangible gersona}Lproperty and services to be used or

consumed 1n the construction of or perménént improvement of real preperty by
hospitals shall be subject to the sales and service tax and use tax.

§ 110-15-37 . Nursing and Convalescent Homes.
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37.1 Persons who operate nursing or convalescent homes are rendering’
perscnal services which are not subject to sales and service tax. If such
persons make sales of tangible personal property unrelated to their perscnal
services and strictly for the convenience of the patients, such as, toilet
articles, etc., such sales are subject to tax. Also, meals served to residents
of the hecme, if separately billed or invoiced, are subject to tax.

37.2 Purchases of tangible personal property and services for use or
consumption in the operaticn of such homes are subject to.the consumer sales and
service tax and use tax. However, any item purchased for resale, on which tax
is collected on the sale to the patient, may be purchased by such homes without
imposition of tax. o :

§ 110-15-38 ‘Hotels, Motels, Tourist Homes and Rocoming Houses.

38.1 Persons engaged in renting rooms in hotels, motels, tourist homes and
rooming houses on a daily basis shall compute the sales and service tax upon the
daily charge in the same manner as any other charge sale.

38.2 Persons primarily engaged in the business of renting rooms and
collecting tax thereon are exempt from the payment of sales and service tax and
use tax on their purchases of tangible personal property and services for use in
the conduct of._their business. However, this. exemption will not apply to
purchases for the construction of or permanent improvement to real property.

38.3 Motels, hotels and rocming houses which rent rooms or apartments on a
permanent basis to persons who make such rooms or apartments their permanent
place of abode need not collect the sales and service tax on such rentals.
However, the lessor of such rooms or apartments must pay on all purchases and
services relative to such rooms and apartments.

38.4 The term "rooming house," as used in this regulation, means any
establishment furnishing rocms to three or more individuals by the week or month
at a specified rate. : o . '

38.5 The term "permanent place of abode,” as used in this regulation, means

the lessee of such room or apartment shall occupy the premise in excess of three
(3) consecutive months. - - - _

§ 110-15-39 = Sumrer Camps, Camping.

39.1 The amounts derived as compensation for the services rendered and
tangible personal property sold to campers in the operation of a summer camp are
subject to sales and service {ax. ' S

39.2 The temporary leasing of space upon which to park a trailer or camper
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is an activity which is subject to the sales and service tax. If the lessor
renders services for the lessees of such space, the tax applies to such services.
If a total charge is made which includes the charge for services, the sales and
service tax must be computed on such total charge. Persons who provide services
to campers must collect sales and service tax on charges made for such services,
Service which may be provided by such perscns are electrical hookups, temporary
renting of space, water, etc. = o : : :

39.3 Persons who lease space on a permanent basis to situate mobile homes
are leasing real estate and are not reguired to collect sales and service tax on
such leases. However, any services rendered by the lessor to the lessee for
which a separate charge is made is subject to tax.

§ 110-15-40 _Elementarvy and Secondary Schools.

40.1 All elementary and secondary schools should file sales and service tax
returns in accordance with this regulation.

40.1.1 Exempt Sales by Schools:

40.1.1.1 Food sales to students within the schools as a part of
the hot lunch program on a nonprofit basis for the health and welfars of the
students. = ..o ' _

40.1.1.2  School textbooks, workbooks, instructional aids,
standardized examination material recuired to be used in any schools of this
State. ’ - -

40.1.1.3  School papers and yearbooks, compiled and edited by
students of the school and sold only to students.

40.1.1.4 Sales of tickets for activities sponsored by elementary
and secondary schools. -

40.1.1.5  Rental of locks, lockers, storage space, clothihg,
other materials and equipment owned by schools and furnished solely to students...

40.1.1.6 Class dues and library fines.
40.1.1.7 Tuition payments.

40.1.2 Taxable Sales and Serviges by Schools.

40.1.2.1 .Sales at concession stands and snack bars.

40.1.2.2  Sales of school supplies at bookstores except as
exempted under Section 40.1.1.2 above. : -
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40.1.2.3 . Sales through the use of vending machines; the tax must
be computed on each sale. : _ o

40.1.2.4 Sales of class jewelry, pictures, banners, ete.

40.1.2.5 Sale of food not exempt under Subsection 40.1.1 above,
for consumption in the scheool or in the home.

40.1.2.6 . Sales by and activities of the Parent Teachers
Asscciation (P.T.A.), hooster groups, etc. o :

40.1.2.7 School papers, yearbooks, etc., sold to nonstudents.

40.2 Purchases of food, materials and supplies sold on a nenprofit basis
for the health and welfare. of students are exempt. Purchases of school
textbooks, workbocks, instructicnal aids, standardized examinations and other
materials are exempt. All purcheses of property and services by schools which
are institutions of this State are not subject to tax.

In lieu of payments of sales and service tax on those purchases, a school
should issue a properly executed exemption certificate.

40.3 Private schools, trade schools, vocational schools, business colleges
or cother schools which are not institutions of this State _in that they do not
qualify for exemption under Subsection 9.2.4 of these regulations are sulyject to
tax on all purchases of property or services for Use in conduct of business,
with the exception of purchases of property &r services which are resold subject
to sales and service tax and use tax. :

§ 110-15-41  Churches. . -

41.1 Sales te Churches and Religicus Groups.

41.1.1 . Except for purchases of gasoline and special fuel sales to
and services for churches are exempt when the purchase price is paid from the
church treasury. L S

41.1.2  Except for purchasers of gasoline and special fuel, sales to
religious groups which are bona fide charitable organizations who make no charge
whatscever for thelr services, as defined under Subsection 9.32.3 of the=e
regulations, are exenmpt so long as the item or services purchased are directly
used and consumed by said religious groups.

41.2 Sales by Churches and Religicus Groups. - Sales by churches and
religious groups are subject fo the sales and service tax unless the sale can
qualify as an isclated sale transaction. Religious groups which sell meals are
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required to collect the sales and service tax thereon.

§ 110-15-42 Nonprofit COrganizations.

42.1 Nonprofit. organizaticns and institutions are not, by reason of their
nonprofit status alone, exemnpt from the sales and service tax or use tax unless
otherwise exempt. They are.required to comply with the provisions of the laws
pertaining to the filing of returns and making payments of the taxes due on
sales or on pufchases. '

§ 110-15-43 Out—0f-State Purchases.

43.1 In the computation of the use tax, credit may be taken for sales or

use taxes paid in another state up to the amount of tax due this State. The use -

tax is due even though sales or use tax has been paid on the purchase or use of
the same property in another state if the tax paid is less than the use tax due
this State. . . o ;

43.2 The use tax shall be computed on the sale price of the article or

articles, which sale price shall not include any sales tax which may have been =

added to the cost of the article or articies.

43.3 Many out-of-state retailers are not authorized by the State of West
Virginia to collect the use tax. It is the responsibility of the purchaser to
know whether his retailer is authorized to collect the tax. Tax paid to an
unauthorized retailer may not be returned to the State. If that occurs, the
State will lock to the purchaser to pay the tax again. Payment of the tax to a
retailer authorized to collect use tex relieves the purchaser frem any further
liability for the tax. - : - o

§ 110-15-44  Ieased Departments. R R

44.1 . Persons making sales of tangible personal property through the
facilities of leased departments are required to collect and remit sales and
service tax due on such sales. The lessor of such leased departments is not
responsible for collecting the tax on such sales and may not file returns on
behalf of his lesses. - . ' '

44.2 Persons meking sales of tangible perscnal property through the
facilities of leased departrents can issue an exemption certificate for
purchases of property for resale, but must pay tax on other purchases for use in
their business.- ' :

44.3 Persons who lease departments on a permanent basis are not.required to

pay sales and service tax on the rental fee. However, shcould they meke any -~ -

improveménts to the real property being leased, they are required to pay the tax
on property purchased to make such improvements.
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§ 110-15-45 Rentals. - - - _ .|

45.1 The definition of "sale" includes the transfer of possession of
tangible perscnal property for a consideration and includes a_ lease or rental.
Thus, renting or leasing tangible . personal property is an activity subject to
sales and service tax and use_tax. The tax applies, if the rental occurs in
West Virginia, irrespective of where the lessee makes use of the property. For
example, the rental of an automobile from a lessor within this State is taxable
in its entirety even though the lessee may use the wvehicle for travel outside
this State and irregardless of where payment is made.

45.2 Wheri there is an agreement of lease or rental of tangible personal
property which grants to the lessee an option to purchase the property, the tax
shall be computed upon each payment. If, at any time during the agreement, the
lessee exercises the option on either a cash or charge basis, the tax must be
collected on the remaining portion of the sale price at the time of option or-
within thirty days. e Lo ' -

45.3 An exception to the preceding is a lease-purchase agreement of an
automobile. When the lessee exercises his opticn to purchase the vehicle, the
remaining balance or sale price is not subject to tax; for the lessee will be
subject to the motor vehicle privilege. tax.

45.4 The sales.and service tax and use tax are not applicable to the rental
of apartments, houses, offices or other real estate.

45.5 The renting or leasing of tangible personal property is considered to
be a sale of tangible. perscmal property. Thus, purchases for use in the
business are taxable, except for purchases for resale, for which an exemption
certificate may be issued.

45.6 Effective July 1, 1987, leases of automobiles for a period of thirty
or more consecutive days are exempt from tax. This exemption applies to leases
executed on or after July 1, 1987, and to payments under long-term leases:
executed before July 1, 1987, for months thereof begimning on or after such
date. - - -

§ 110-15-46  Coin-Cperated Machines and Devices, Vending Machines.

46.1 Sales. of tangible perscnal property or services through the use of
coin-operated machines and devices are subject to the sales. and service tax.
Machines and devices influded in this regulation are vending machines, storage
lockers, toilet lockers, telescopes, radios, television sets, automatic washers,
photographic machines, music machines, © amusement machines, and any other
coin-operated machines or devices. Machines used in the conduct of 2 business .
subject to the control_of.the Public Service Commission are not included.
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46.2 The person who has control of the machine, i.e., the one who has the
key, fills the machine, etc., is responsible for returning and remitting the
sales and service tax. e - : ,

46.3 Merchandise-vending-machine operators are required to maintain
accurate records of all of their purchases of merchandise for resale. All
persons doing business through coin-cperated machines are required te meintain
accurate records of .any commission or percehtage paid in cornedticn with the
operation of such machines. - ' o '

46.4 Purchases of parts and machines dispensing tangible personal property
are subject to sales and service tax when purchased. .

46.5 Purchases of parts and machines dispensing taxable services are not
subject to sales and service tax at the time of purchase, i.e., washing and
drying machines at a laundromat, coin-operated amusement machines.

§ 110-15-47 = _Repairs to Tangible Personal Property.

47.1 Persons engaged in the business of repairing tangible personal
property for others are engaged in a service business. The rendering of this
service is subject to sales and service tax or use tax. If materials are also
provided as part of the repair, the person iz engaged both in the selling of .
tangible personal property and the rerdering of a service, which are both
activities subject to the sales and service tax and use tax.

47.2 Persons engaged in multiple business activities will pay tax on their
purchases for use in their overall business cperation on an apportionment basis.
A person engaged in the business of selling a taxable service who also sells
taxable tangible perscnal property is only taxable on his purchases to the
extent _they are used in that portion of his business of selling the tangible
perscnal property, or on purchases that are used or consumed in the permanent
improvement to real property, or on purchases of gasoline and/or special fuel.

47.3 For example, a person who has gross receipts of $600,000 derived from
selling taxable services and $400,000 of gross receipts from sales .of tangible
perscnal .property and who buys an adding machine for use in his business will
only pay tax on 40% ($400,000 + S1,000,000 gress business) of the purchase price
of the adding machine. If purchases for use in business can be identified as
used exclusively in cone or the other business activities, then the purchase may
be totally taxable or totally exempt, depending on its use. Other methods of
apportionment may also be used as long as they are reascnable for the situatieon.
The method shown above is only cne method of apportiomment and may not be
reasonable in all situations.

47.4 Purchases of tangible personal property or services not for resale
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that are used or consumed in the business of selling tangible perscnal property
are subject to the sales and service tax and use tax.

47.5 Purchases of tangible perscnal property or services consumed or used
in the business of dispensing a service subject to the sales and service tax are
exempt, except. for purchases of tangible personal property and services to. be
used or consumed in the  construction of or permanent improvement to real
preperty, and purchases of gascline and special fuel.

47.6 Persons who must pay tax on their purchases on an apportionment basis
may wish to cbtain a direct pay permit. A direct pay permit or an exemption
certificate may be used to purchase goods for resale without imposition of the
tax at the time of sale. By the fifteenth of each month, a direct pay permit
consumers sales tax return and a direct pay use tax return must be filed by the
direct pay permit user, together with any tax due on taxable purchases made
using the direct pay permit during the previous month.

§ 110-15-48 Radio and Televisiom Broadcasting Stations.

48.1 Radic and television breadcasting stations who render advertising
services, such as layouts or artwork, are engaged in rendering a service subject
to the sales and service tax and use tax. However, sales of radic and
television broadcasting time are exempt from the sales and service tax and use
tay.

48.2 Radio and televisicn broddcasting stations are primarily engeged in a
communications business. Purchases for direct use in a communications business
are exempt from sales and sérvice tax and use tax. Other items which are not
integral or essential to the communications activiity, but which are instead
considered to_. be incidental, convenient or remote to the communications:
activity, ‘are taxable. Guidelines for determining what is considered to be
directly used are given in Subsection 2.7 of .these regulaticns.

48.3 Persons engaged in a communications activity must either pay the tax
and request a refund or credit or use a direct pay permit to obtain exemption on
goods and services directly used in thelr communications activity. 2n exemption
certificate, as well as a direct pay permit, may be used to obtain an exemption
on purchases of gocds and services for resale.

48.4 If 2 direCt pay permit is presented to the vendor, no tax is charged
on the sale of tangible personal property or service rendered to the purchaser.
The person using the direct.pay permit must keep a record of. the purchases made
using the direct pay permit and whether the items purchased were used in an
exempt or taxable manner. ] -

48.5 By the fiffeenth of each month, 2 direct pay permit sales and service
tax return and a direct pay use’ tax return must be filed by the direct. pay
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permit use, together with the tax due on taxable purchases made using the direct
pay return during the previous month.

48.6 Radio and television broadcasting stations who also render taxable
services such as layouts or artwork are engaged in multiple business activities.
Persons engaged in multiple business activities will pay tax on their purchases
for use in their overall business cperation on an apportionment basis. Some
items may be used in both the activities of rendering a taxable service and
communications. These items may be totally taxable or exempt or partially
taxable or exempt,depend%ng'On their use. If an item is used in the activity of
rendering a taxable service and is alsc directly used in the communications
activity, such items would be totally exempt. However, items which are used in
the activity of rendering a taxable service and indirectly used in the
communications  activity, such as office furniture or supplies, would be
partially tazable. To determine how much tax should be remitted, the purchase -
price must be apportioned between taxable and nontaxable activities. -~ any
reasonable method of apporticrment, such as gross receipts from activities, will
be acceptable. Documentation as to the apportionment methed used should be
retained for audit purposes. :

§ 110-15-49 Printers,

49.1 Persons engaged in the business of printing, who provide materials and
labor to produce printed products are considered to be manufacturérs and must
collect and remit sales and service tax and use tax on sales of such products,
or in lieu of the tax, receive a valid exemption certificate or direct pay
nurber. - Persons who provide printing services on materials cwned by their
customers are considered to be rendering a taxable service and must alsoc collect

and remit the tax, or in lieu of the tax, receive a valid exemption certificate. . .

or direct pay permit number.

49.2 Persons engaged in the business of printing who provide materials and
labor to produce printed products are considered to be manufacturers and must
pay sales and service tax on their purchases, except those purchases of goods
and services directly used in the manufacturing activity. Other items which are
not integral or essential to the manufacturing activity, but which are instead
considered to be incidental, convenient or remote to the manufacturing activity,
are taxable. Guidelines. for determlnupg what is con51dered to be directly used
are given in Subsection 2.7 of these regulations.

49.3 Persons engaged in a manufacturing activity must either pay the tax .
and request a refund or credit or use a direct pay permit to obtain exemption on
goods and services directly used in their manufacturing activity. An exemption
certificate, as well as a direct pay permit, may be used to cbtain an exemption
on purchases of goods and services for resale.

49.4 If a direct pay permit is presented to the vendor, no tax is charged
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on the sale of 'tangibkle personal property or service rendered to the purchaser.
The purchaser "using the direct pay permit must keep & record of the purchases
made using the direct pay permit and whether the items purchased were used in an
exempt or taxable manner.

49.5 By the fifteenth of each month, a direct pay permit consumers sales
tax return and a direct pay use tax return must be.filed by the direct pay
permit user, together with the tax due on taxable purchases made using the
direct pay permlt during the previous month.

49.6 Persons who provide printing services on materials owned by their
customers are considered to be engaged in a service activity and may issue
exemption certificates on purchases for use in their business, except for the
purchase of materials and labor to be used in the construction of or permanent
imorovement to real properiy or purchases of gascline or special fuel

49.7 Printers who engage in manufacturing and who also render taxable
services ‘are engaged in multiple business activities. Persons engaged in
multiple business activities will pay tax on their purchases for use in their
overall business operation on an apporticnment basis. Some items may be used in
both the activities of rendering a taxable service and manufacturing. These
items may be totally taxable or exenpt or partially taxable or exempt. depending
on their use. If an item is used iIn the activity of rendering a taxable service
and is also directly used in” the manufacturing activity, such items would be
totally exempt. However, items which are used in the activity of rendering a .
taxable service and indirectly used in the manufacturing activity, such as
office furniture or supplies, would be partially taxable. To determine how much
tax should be remitted, the purchase price must ke apportioned between taxable
and ncntaxable activities.  Any reascnable method of  apportiomment, such as
gross recelpts from activities, will be acceptable. Documentation as to the
apportionment method used should be retained for audit purposes.

§ 110-15-5C Newspapers and Magazines.

50.1 Persons engaged in the prlntlng and sale of newspapers or magazines
must collect and remit sales and service tax on the sale of such newspapers and
megazines made to ultimate consumers, such as over the counter sales, sales made

through vending boxes and subscrlptlon sales made to customers chated in West
Virginia. Sales made to news dealers for resale or to government agenCLes such
as libraries are also taxable unless a valid exemption certificate is obtained.
Sales of newspapers to consumers delivered by route carriers are specifically
exempted from  the tax. The sale of advertising space by newspapers and
magazines 1s alsc specifically exempi.

50.2 Persons engaged in the printing and sale of newspapers and magazines
are considered to be manufacturers and must pay the tax on purchases for use in
their business, except for those purchases of gecods and services directly used
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in the activity of printing or preparing the newspaper or magazine. Other items
which are not integral or essential to the manufacturing activity, but which are
instead considered to be incidental, convenient or remote to the manufecturing
activity, are taxable. (Guidelines for determining what is considered to be
directly used are given in Subsection 2.7 of these regulaticns.

50.3 Persons engaged in a manufacturing activity must either pay the tax
and request a refund or credit or use a direct pay permit to obtain exemption on
goods and services directly used in their manufacturing activity. An exemption
certificate, as well as a direct pay permit, may be used to obtain an exemption
on purchases of goods and services for resale.

50.4 If a direct pay permit is presented to the vendor, no tax is charged
on the sale of tangible perscnal property or service rendered to the purchaser.
The person using the direct pay permit must keep a record of the purchases made
using the. direct pay permit and whether the items purchased were used in an
exenpt or taxable manner. _

50.5 By the fifteenth of each month, a direct pay permit consumers sales
tax return and a direct pay use tax return must be filed by the direct pay
permit user, together with the tax due on taxable purchases made using the
direct pay permit during the previcus month.

§ 110-15-51 Florist.

51.1 Florists are required to collect and remit sales and service tax and
use tax upon their gross receipts from sales of flowers, wreaths, soil, etc.,
and services. Those florists whe participate in Eiorlsts Tel egraph Eellvery
Association or a similar arrangement shall be governed by the following rules:

(a) the West Virginia florist who takes orders for flowers, etc.,
shall collect sales and service tax or use tax irrespective of the fact that tbe
flowers may be _delivered in another state;

(b) a West Virginia florist who receives an order transmitted Ffrom
another florist has no sales and service tax or use tax liability on such sale
irrespective of the fact that the order ney be transmitted from a florist in
another state. :

51.2 Florists are engaged in the business of selling tangible perscnal
property. Thus, the purchases of items for use in their business are taxable,
except for purchases for resale for which they may issue an exemptlon
certificate. S S

§ 110-15-52 Places of Amusement.

52.1 All sales and services rendered in the operation of a place of
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amusement or entertainment are subject to the sales and service tax, including

receipts from hat-check services,. toilet services, video machines, sales of
popeorn, candies, cold drinks, programs, souvenirs ahd novelties, as well as
receipts from admissions. = o ' o

52.2 Places of amusement or entertainment include, but are not limited to,
theaters, motion picture shows, auditoriums where lectures and concerts are
given, amusement parks, fairgrounds, baseball parks, football stadiums, athletic
events, swimming pools, street fairs, carnivals, dance halls, cabarets, night
clubs, golf courses, skating rinks, art exhibits, gymnasiums, riding courses,
and the like. Places of amusement or entertainment also include all places
where the public is charged a fee for admission to see any kind of a display or
hear any kind of a program or to participate in sports, such as golf, tennis,
badminton, and games of skill, such as billiards. I

52.3 .Nonprofit, charitable .and religious organizations which sponsor
amusenients, entertainment, athletic events, lectures, etc., on other than a
casual and occasional basis are making sales within the meaning of the sales and
service tax law and must collect the tax upon all sales.

52.4 The sales and service tax applies to the receipts from the sale of
admissions, by tickets or fixed-fee donations whether by a season subscriptien
or by single ticket purchases, to places at which amusements, entertainment,
sports events, seasonal and exhibition games or recreation are provided. The
term "admission" includes regular dues or membership fees which entitle members
to usual ciub or similar organization privileges. ’ '

52.5 Sales of tickets for activities sponsored by elementary and secondary
schools located within this State are exempt from consumers sales and service:
tax. All other receipts from admissions to places of amusement or entertainment
conducted by the State of West Virginia or any political subdivision, which are

in competition with others, are taxable.

52.6 Purchases for use or consumption in the business of selling tangible
personal property are subject to the sales and service tax. For example, the
purchase of a popcorn machine for use in busiress is taxable.

52.7 Purchases of materials or services for use or censuvption in the
business of dispensing a service subject to sales and service tax are exempt,
except for purchases of tangible personal propertv and services to be used or
consumed in the construction of or  permanent improvement to real praoperty, and

purchases of gasoline and special fuel.

52.8 Persens engaged in multiple business activities will pay tax on their
purchases for use in their overall business operation on an apportionment basis.

52.9 A person engaged in the business of sellihg a taxable service,who alsc
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sells taxable fangible perSonal property is only taxable on his purchases to the
extent they are used in that portion of his business of selling the tangible

personal property, or on purchases for use or consumption in the construction of
or permanent improvement to real properby, or on purchase: of gascline and/cr
special fuel. , o R _

52.10 ‘For example, a person vho has gross receipts of $5600,000 derived
from selling taxable services and $4C0,000 of gross . receipts fron1 sales of
tangible personal property and who buys an adding machine for use in his
business will only pay tax on 40% ($400,000 + $1,000,000 gross business) of the
purchase price of the adding machine. £ purcbases for use in business can be
identified as used exclu51velv in one or the other business activities, then the

purchase. maty be totally taxable or totally exempt, depending on its use. Other
methods of apportionment may also be used as long as they are reasonable for the -
situation. The method shown above is only one method of apportionment and may
not be reascnable. in all situations.

52.11 = . Perscns who must pay tax on their purchases on an apportionment
basis may wish to obtain a direct pay permit. A direct pay permit or an
exemption certificate may be used to purchase goods for resale without
imposition of the tax, at the time of sale. By the fifteenth of each month, a
direct pay permit sales and service tax return and a direct pay use tax return
must be filed by the direct pay permit user, together with the tax due on
taxable purchases made using the direct pay permit during the previcus month.

§ 110-15-53 Emplovees' Meals.

53.1 Meals served by employers as part of the employee's wages are not
taxable sales. If, however, a separate charge is made for the meals by the
employer, which is paid by the employee or deducted from his wages, the
transaction is a sale and subject to sales and service tax.

§ 110-15-54  Building Materials,

54.1 Sales of building materials, including such items as heating plants,
electrical equipment or supplies, plumbing fixtures or supplies, lumber,
miscellaneous hardware, prefabricated houses, roofing, cinder or concrete
blocks, cement, pipes, tile and other materials used in building, construction,
or repalir trades are subject to the sales and service tax and use tax.

§ 110-15-55 “Speculative Builders.

55.1 Speculative or operative bullders are . engaged primarily in the
construction or repair of real property for sale or rent and are desmed to be
the ultimate consumers of all supplies, materials, or equipment used in the
conduct cf their business. Therefore, sales and service tax is applicable to
sales to such speculative huilders and services rendered for them, and use tax
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is applicable to their purchases from cutside the State.

55.2 If a speculative or. operative builder begins to build a house and
midway through construction enters into a contract for the sale of the hcouse, he
is then engaged in 'a contracting activity from the date of the contract.
Purchases for direct use in a contracting activity are exampt from sales and
service tax and use tax. Other items which are not integral or essential to the
contracting activity, but which are instead considered to be incidental,
convenient or remote to-the contracting activity, are tagable. Guidelines for
determining what is considered to be directly used are given in Subsection 2.7
of these regulations. - — e -

55.3 Persons erigaged in & contracting activity must either pay the tax and
request a refund or credit or use a direct pay permit to obtain exenption on
goods and services directly used in their contracting activity. An exemption
certificate, as well as a direct pay permit, may be used to obfain an exemption
on purchases of gocds and services for resale.

55.4 If a direct pay permit is presented to the vendor, no tax is charged
on the sale of tangible personal property or service rendered to the purchaser.
The person using the direct pay permit must keep a record of the purchases made
using the direct pay permit and how whether the items purchased were usaed in an
exempt or tawable mamner. .

55.5 By the fifteenth of each month, a direct pay permit consumers sales
tax return and a direct pay use tax return must be filed by the direct pay
permit user, ‘together with the tax due on taxable purchases made using the
direct pay return during the previous month. _ :

55.6 If a builder enters._into a contract with a sales corporation to build
a house for the sales corporation, such activity will. not be. considered
speculative building if the contract is a true arms-length contract.

§ 110~15-56  Trading Stemps, Coupons and Meal Tickets. . . . )

56.1 The erchange of merchandise or prizes for trading stamps, coupons,
etc., shall be considered a sale of those goods. The vendor shall collect the
sales and service tax based upon the value of the merchandise or prize. '

56.2 A person who sells meal tickets does not charge sales and service tax
on such sale. However, when =such person redeems the meal ticket or portion
thereof, the vendor shall charge and collect tax on that particular sale. To
illustrate: X purchases a meal ticket with a face value of $10.00 from ¥ for
S8.50. ¥ charges no tax on the sale of the meal ticket. X purchases a $2.00
meal with a portion of his ticket. On this $2.00 purchase, Y will collect sales
and service tax. If the next day, X purchases an $8.00 meal with the remainder
of the ticket, Y will collect tax on the $8.00 sale. Therefore, tax is
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eventually collected on the full face value or redemption value of the ticket,
if and when redeemed.

§ 110-15-57 Public Assistance.

57-1 Perscns who are the recipients of funds distributed by federal, state
or local governments in publilc welfare or relief work are not exempt from sales
and service tax. However, where the purchases are made by the federal, state
and local government agencies for a perscn or persons in need of public
assistance, the sales are exenpt.

§ 110-15-58 Collection Agencies.

58.1 Collection agencies are required to collect sales and service tax on’
the commisgions or consideration it receives as a fee for services rendered con -
collecticon transactions which originated within this State. The tax base for
the collection of this tax shall be the amount of consideration received by the
agency without deductlng any amount paid by the coliection agency to other
collection agencies which may be involved in the collection precess. For
example: A doctor who resides and practices medicine in Clarksburg, West
Virginia, is owed $200 by a patlent who refuses to pay. The doctor refers the
matter o 2 West Virginia collection agency to effect collection of the debt and
which agrees that its fee will be 50% of the amount collected. The agency is
successful in its efforts and collects the full. $200; therefore, it must bill
its client, the doctor, its fee of $100 and the applicable amount of consumérs
sales tax on such fee. In this particular case, the agency will retain or the
doctor will pay to the agency, whichever the case may be, S105.

58.2 Any collection transacticn originating outside this State will not be
taxable even though a West Virginta collection agency may be involved in the
collection process, and even though such local acency may receive some
censideration for mork which it does in the collection of ‘a particular debt.

§ 110-15-59 Funeral Directors.

59.1 Taxable Sales. = The following sales of tangible personal property or
services by funeral directors or embalmers are subject to the West Virginia
Consumers Sales and Service Tax because tbey are not suff1c1ently related to or
do not constitute exempt professiocnal services: : ,

Sales of caskets
Sales of burial wvaults or boxes
Sales of clothing for dressing the deceased

Sales or rentals of folding chairs to_he used at funerals or other services |

Sales or rentals of tarpaulins for use at funerals or services
Sales or rentals of candelabra for use at funerals or services
Sales or rentals of candles for use at funerals or sgrvices
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Sales of wreaths cor door sprays '

Sales or rentals of funeral cars or the providing of funeral car services

Sales or rentals of limcusines or the service of providing limousines for
transpertation to the cemetery or to other memorial or similar services

Sales or rentals of flower cars or the providing of flower car services

Sales of the service of procuring burial permits

Sales of the service of Drccurlng, obta‘nlng or providing certified copies
of death certificates _ : . :

Sales of pall bearer service

Sales of chapel service or the service of procuring such service

Sales of flcwers or the service of prOVLélng, procuring or handl1ng of .
flowers R

Rental of tents for use at the funeral or at other memorial or similar
services .

Rentals of temporary vau1t5 _ .

Fentals of, or sales of the service of Drov1dlpa lowering devices for use
at the grave —m o

Sales of the service of . arranglng or providing the services of clergymen,
singers, organists or other similar services o

Billings for reimbursement of cut-of-town funeral director's charges

Sales of the service of Dla61ng of death notices in newspapers or in other
media _

59.2 Exemot Sales. — The following sales of tangible perscnal property or
services by funeral directors or embalmers are not subject to the West Virginia
Consumers Sales and Service Tax either because they are part of or directly
related to, or themselves constitute professicnal services or constitute
alterations to realty: T

Sales of the service of embalming bodies

Sales of the service of dressing bedies

Sales of the service of Drov1dlng automoblles for transportation of the
decreased to railrcads, air carriers or cother carriers

Sales of the service'of taking the remains toc or getting remains from
railroads, air carriers or other carriers or transporters of the body

Sales of the service of attendance at coroner's 1nquests

Ramoval charges

Sales of the service of eremation

Sales of the service of cpening or closing of graves or tombs

Sales of the service of lining graves

Reimbursement for air, railrocad or truck tranSportatlon of bodies or -

reimbursement for tickets for travel by the funeral director or embalmer

director or embalmer directly related to and a part of the professional service
Telegram, telephone, cable or radio. cherge reimbursements to the fureral

director or embalmer directly related to and a part of professional service

§ 110-15-60 Emploves or Independent Contractor
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60.1 Services réndered by an employee to his or her employer are exempt
from the sales and service tax and use Tax. On the other hand, services
rendered by an employee to his or her employer which do not fall within the.
scope of the employee-employer relationship or the contract of employment, and
services rendered by independent contractors are subject to .the sales and
service tax and use tax when scme other exemption provision in Section 11-15-9
of these regulaticns applies. o "

60.2 There may be situations where the issue is whether a person is an
enployee or an independent contractor. Generally, the relaticnship is that of
enployer-employee if the person for whom services are performed has the right to
control and direct the individual who performs the services, not cnly as to the
result to be accomplished by the work, but also as to the details and means by
which the result is accomplished.

60.3 Following are factors to be considered when determining the nature of
the relationship. The factors are designed to be only guides and where deemed
to be appropriate, the Tax Department will look beyond the formal aspects of the
relationship to determine its substance. :

£60.3.1 Instructicns. - A worker who 1s required to comply with
other persons' instructions about when, where, and how he or she is to work is
ordinarily an employee. - - - :

60.3.2 Training. - Requiring a worker to receive training that
shows that the person or persons for whom the services -are performed want the
services performéd in a particular way.

, 60.3.3 .. Integration. - Integrating the worker's services into the
business operations generally shows that the worker is subject to direction and
control. ST B

60.3.4. Services Rendered Personally. - This shows the persen for
whom the services are performed is interested in the methods used to accomplish
the work as well as the results..

60.3.5 Hiring, Supervising, and Paying Assistants. - If a person
for whom services are performed hires, supervises, and pays assistants, this
generally shows contrel over the workers on the job. But if one worker hires,
supervises, and pays the other assistants pursuant to a contract under which the
worker agrees to. provide materials and labor and under which the worker is
responsible only for the attainment of a result, then this indicates an
independent contractor status.

60.3.6 Continuing Relationship. - This indicates an-
enployer—-employes relatlonship. It may exist where work is performed at
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frequently recurring although irregular intervals.

60.3.7 Set Hours of Work. — this is a factor indicating control.

60.3.8 . Full Time Required. - Shows control over the amount of time
the worker spends working and Impliedly restricts the worker from doing other
gainful work. . An independent contractor, on the other hand, is fres to work
when and for whem he or she chooses. ' ' : '

60.3.9 . Doing Work on Emplover's Premises. - Control over the place
of work is indicated when the person or persons for whom the servicss are:
performed have the right to compel the worker to travel a designated route, to
canvass a territory within a certain time, or to work at specific places as
required. ' : ' - - : _

60.3.10. COrder or Segquence Set:_— If the psrson for whom the services
are performed has the right to establish the routines and schedules to be
followed.

6C.3.11 Oral or Written Reports. -. A requirement that the worker
submit regular or written reports to the persen for whom services are rendered
indicates a degree of controil. , .

£0.3.12 Payment By Hour, Week, Month. = this indicates an
employer—employee relationship provided it's not just a convenient way of paying
a2 lump sum agreed upon as the cost of a job. Payment made by the job or on a
straight commission generally indicates that the worker is an independent
contractor. : : '

. 60.3.13 ..  Payment of Business and/or Travelino EXpénSés; - 'An_ _
employer, to be able to control expenses, generally retains the right to
requlate and direct the worker's business activities.

60.3.14 Furnishing Tools and Materials. - Tends to show an
employer-employee. relationship.

60.3.15  Significant Investment. - If a_worker invests in facilities
that he uses in performing service tha: he uses in performing services and that
are not typically maintained by emplovees (such as maintaining an office rented
at fair market value from an unrelated party), that factor tends to indicate
that the worker is an independent contractor. Special scrutiny is required for
certain types of facilities, such as home offices.

60.3.16 Realization of Profit or lLoss. — For example, if the worker
is subject to a real risk of economic loss due to significant investments or a
bona  fide liability for expenses, such as salary pavments to unrelated
employees, that factor indicates that the worker is an independent contractor.
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60.3.17 Working For More Than One Firm at a Time. - This generally
indicates an independent contractor status. However, a worker who performs
services for mcre than one person may be an employee of each of the persons,
especially where such persons are part of the same service arrangement. -

£0.3.18 . .Making Service Available to General Public. - Doing so on a
regular and consistent basis indicates an independent contractor relationship.

60.3.19 . right to Discharge. ~ This is a factor indicating that the
worker is an employee and the perscn possessing the right to discharge is an
employer. An independent contractor cannot be fired so long as he produces a
result that meets the contract specifications.

£0.3.20 Right to Terminate. - If a worker has the right to quit at
any time without incurring  liability, this indicates an employer-employee
relationship. ' ' o

§ 110-15-61 Country Clubs, Golf Courses.

6L.1 The total receipts from the operation of country clubs and golf
courses are supject to sales and service .tax. Taxable sales and services
include membership dues, green fees, driving range fees, golf cart rentals,
swimming pool admissions, tennis court fees, charges for use. of banguet
facilities, ballrocm rental, food .and beverage sales, and pro shop sales.
Gratuities collected on behalf of employees serving banguet meals are not
supject to sales and service tax, 1f the full amount of gratuities collected are
distributed to the employees who served at the banguet.

61.2 Persons engaged in multiple business activities will pay tax on their
purchases for use in thelr overall business operation on an apportionment basis.

61.3 A person engaged in the business of selling a taxable service who also
sells taxable tangible personal property is only taxable on his purchases to the
extent they are used in that portion of his business of selling the tangible
personal property, or on purchases for use or consumption in the construction of
or permanent improvement of real property, or on purchases of gasoline or
special fuel.

6l.4 For example, a person who has gross receipts of $600,000 derived from
selling taxable services and $400,000 of gross receipts from sales of tangible
personal property and who buys an adding machine for use in his business will
only pay tax on 40% (5400,000 - $1,000,000 gross business) of the purchase price
of the adding machine. If purchases for use in business can be identified as
used exclusively in one or the other business activities, then the purchase may
be totally taxable or totally exempt, Jdepending on its use. Other methods of
apporticnment may also be used as long as they are reasonable for the situation.
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The methed shown above is only one methed of apportionment and may not be
reasonable in gll situations.

61.5 Purchases of tangible perscnal property or services, except for
purchases for resale, that are used or consumed in the bu51ness of selllng
tangible perscnal property are subject to.the consumers tax.

61.6 Purchases of tangible perscnal property or services consumed or used
in the business of dispensing a service subject to the consumers tax are exenpt,
except for purchases of tanglble perscnal property and services to be used or
consumed in the construction of or permanént improvement to real property, and
purchases of gascoline and special fuel.

61.7 Persons who must pay tax on their purchases on an apportionment basis
may wish to obtain a direct pay permit. A direct pay permit or an exemption
certificate may be used to purchase gocds for resale without imposition of the
tax at the time of sale. By the fifteenth of each month, a direct pay permit
sales and serVice tax return and direct pay use tax return must be filed by the
direct pay permit user, tegether with any tax due on taxable purchases made
using the permit during the previous meonth.

§ 110-15-¢2 Doctors, Dentists, Dental Iaboratories, Optometrists, Opticiens.

62.1 Doctors are engaged in the business of rendering a professiocnal
service exempt from the imposition of sales and service tax and use tax.

62.2 Purchases for use in the business of réndering a professional service
are subject to the sales and service tax and use tax.

62.3 Dectors who engage in a manufdcturing activity, such as dentists who
cperate their own dental lab and make their own dentures, crowns, bridges, etc.
or optometrists who operate their own optical shop and grind their own lenses,
will be subject to the following rules:

62.3.1 A dentist whe cperates his own dental lab is exempt from
paying tax when he purchases materials to be directly used in making dentures,
crowns, bridges, etc. However, the fair market value of such products which are
made apd consumed in renderlng services to his patients will be subject to the
imposition of use tax. '

62.3.2 An optometrist who operates his own optical shop is exempt
from paying tax when he purchases materials tc be directly used in making
eyeglasses. However, the fair market value of the eyeglasses, including frames,
which are made and consumed in rendering services  to his patients will be
subject to the impeosition of use tax.

62.3.3 . If an cutside patient comes to the optometrisi's optical
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shop with a prescription from another optometrist, then the eyeglasses,
including frames, are not subject to the sales and service and use tax upon sale
because they are dispensed pursuant to a prescription. In this case, the owner
of the optical shop, even though he is an optometrist, need not remit use tax on
the fair market value of the eyeglasses because he is not using these glasses in
the rendition of his professional service. i

62.3.4 Persons engaged in a manufacturing activity must either pay
the tax and request a refund or credit or use a direct pay permit to cbhtain
exerption on gocds and services directly used in their manufacturing activity.
Other items which are not integral or essential to the manufacturing activity,
but which are instead considered to be incidental, convenient or remote to the
manufacturing activity, are taxable. Guidelines for determining what is
considered to be directly used are given in Subsection 2.7 of these regulations.

62.3.5 If a direct pay permit is presented to the vendor, no tax is
charged on the sale of tangible personal property or service rendered to the
purchaser.  The person using the direct pay permit must keep 2 record of the
purchases made using the direct pay permit and whether the items purchased were
used in an exempt or taxable manner. :

62.3.6 By the fifteenth of each menth, a2 direct pay permit
consumers sales tax return and a direct pay use tax return must be filed by the
direct pay permit user, together with the tax due on taxable purchases made
using the direct pay return during the previcus month.

§ 110-15-63  Warranties.

63.1 Warranties offered with the sale of tangible personal property where

no separate charge is made for .the warranty are not subject to sales and service

tax or use tax. B

63.2 When a charge is made for the warranty or when an extended warranty is
offered and billed separately then the warranty sale is subject to sales and
service tax or use tax.

63.3 Warranty parts and labor billed by a retailer to a manufacturer are
subject to sales and service tax or use tax.

63.4 For example, a customer buys a television set from a retailer. While
still under warranty the television needs repaired, the retailer repairs the
television and bills the manufacturer for the parts and labor. The charge made
to the manufacturer for the parts and labor are subject to sales and service tax
or use tax. If there 1s a2 charge to the customer for a deductible amoumt
provided under the warranty contract then this charge is subject to sales and
service tax or use tax.
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§ 110-15-64  Boat and Aircraft Dealers. .

64.1 Sales of beats and aircraft are subject to sales and service tax and
use tax. Any trade-in value 1s not credited against the price paid. To
illustrate: the purchase price of a boat is 525,000 and the purchaser has a
boat with a trade-in value of $10,000. The sales and serV1ce tax or use tax
would be computed on the full $S25, OOO purchase price.

64.2 When a licensed boat or aircraft dealer makes purchases of parts and
materials to repalr or recondition vehicles held in his inventory feor sale, the
purchases are considered to be purchases for resale and exempt from tax 1f the
parts or materials do not lose their identity when used to repair the vehicle,
but could be reclaimed as a separate part,from the vehicle. For example, a used
car dealer purchases tires and a battery to repair a car that he will later sell.
These items are considered to be purchases for resale and are exempt from tax.

However, the purchase of paint or oil and grease will be taxable, since these

items lose thelr separate identity when used.

64.3 Sales of parts and services to customers are subject to sales and

service tax and use tax. Any trade-in value of parts is not credited against

the price paid.

64.4 Any income derived from storing or docking an airplane or boat is
subject to sales and service tax and use tax. o :

64.5 Repdirs of boats and airplanes performed under warranties and billed
to the manufacturer are taxable. See Subsection €3.3 of these regulations.

64.6 When a boat or aircraft dealer repairs boats or planes for
individuals, he is engaged in the business of selllng tanglble personal properity
and renderlng taxable services. .

64.7 Persons engaged in. multipie business activities will pay tax on their
purchases for use in their overall business operation on an apportionment basis.

64.8 A person engaged in the business of selling a taxable service who also
sells taxable tangible personal prOperty is only taxable on his purchases to the
extent they are used in that portion of his business of selling the tangible
personal property, or on purchases for use or consurption In permanent
improvement to real property, or con purchases of gasoline and/or special fuel.

64.% For example a person who has gross receipts of $600,000 derived from
selling taxable services and $400,000 of gross receipts from sales of tangible
persenal properiy and who buys an adding machine Ffor use in his business will
only pay tax on 40% (3400,00 + 51,000,000 gross business) of the purchase price
of the adding machine. IF .purchases for use in business can be identified as
used exclusively in cne or the other kbusiness activities, then the purchase may
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be totally taxable or totally exempt, depending on its use. Other methods of

apportionment may also be used as long as they are reascnable for the situation.
The method shown above is only one method of apporticrment and may not be
reasonable in all situations.

64.10. . . Purchases of tangible personal property or services not for
resale that are used or consumed exclusively in the business of selling tangible
personal property are subject to the consumers tax.

64,11 Purchases of tangible perscnal property or services consumed or
used exclusively in the. business of dispensing a service subject to the
consumers tax are exempt, except for purchases of tangible perscral preperty and
services to be .used or consumed in the construction of or permanent improvement

to real property, and purchases of gasoline and special fuel,

64.12 Persons who imust pay tax on their purchases on an apportionment
basis "may wish to obtain a direct pay permit. A direct pay permit or an
exemption certificate mey be used to purchase goods for resale without
imposition of the tax. : : -

§ 110-15-65  Motor Vehicle Dealers._

65.1 Sales of motor vehicles which are titled by the Department of Motor
Vehicles and which are subject to the tax imposed by W. Va. Code § 172-3-4 are
exempt from sales and service tax. .

65.2 Accessories which are purchased from the dealer after the title and
possession of _the motor vehicle have been transferred to the purchaser are
subject to the sales and service tax and use tax.

65.3 As a practical application of this rule, the dealer's sales invoice
will be accepted as the basis for determining the tax applicable,

65.4 Sales of parts and services to customers are subject to sales and
service tax and use tax. Any trade-in value of parts is not credited against
the price paid. ' )

65.5 When a licensed motor vehicle dealer repairs vehicles for indi&iduals,
he is engaged in the business of selling tangible personal property and
rendering a taxable service. Persons engaged in multiple business activities .

will pay tax on their purchases for use in their overall business operation on |

an apportionment basis.

65.6 A person engaged In the business of selling a taxable service who also
sells taxable tangible personal property is cnly taxable on his purchases to the
extent they are used in that portion of his business of selling the tangible
personal property, or on purchases for use or ¢onsumption in the construction of
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or permanent improvement of real property, or on purchases of gasoline or
gpecial fuel. I

65.7 For example, a person who has gross receipts of $600,000 derived from
selling taxable services and $400,000 of gross receipts from sales of tangible
persconal property and who puys an adding machine for use in his business will
only pay tax on 40% ($400,000 = $1,000,000 gross business) of the purchase price
of the adding machine. If purchases for use in business can be identified as-
used exclusively in one or the other business activities, then the purchase may
be totally taxable or totally exempt, depending on its .use. ther methods of
apportionment may also be used as long as they are reasonable for the situatiocn.
The method shown above is only one method of apportionment and may not be
reasonable in all situations. : o S

65.8 Perscns who must pay tax on their purchases cn an apportionment basis
mey wish to. obtain a direct pay permit. A direct pay permit or an exemption
certificate may be used to purchase goods for resale without impesition of the
tax at the time of sale. By the fifteenth of each month, & direct pay permit
cales and service taX return and a direct pay permit use tax reburn mast be
filed by the Qirect pay permit user, together with the tax due on taxable
purchases made using the direct pay permit during the previous month.

65.9 When a licensed dealer in motor vehicles make purchases of parts and
materials to repair or recondition vehicles held in his inventory for sale, the
purchases. are considered to be purchases for resale and exempt from tax if the
parts or materials do not lose their identity when used to repair the vehicle,
mut could be reclaimed as a separate part from the vehicle. For example, a used
motor vehicle dealer purchases tires and a battery to repair a car that he will
later selli. These items are considered to be purchases for resale and are
exempt from tax. However, the purchase of paint or oil and grease will be
taxable, since these items lose their separate identity when used.

65.10 Repairs of cars performed under warranties and billed to the
manufacturer are taxable. See Subsection 63.3 of these regulations.

65.11 Towing charges, if regulated by the Public Service Commission,
are exempt from consumers sales tax. '

§ 110-15-66 . Well Servicing.

66.1 Persons engaged in the business of well servicing are performing a
service subject to the sales and service tax and use tax. ‘Tangible perscnal
property consumed in this activity 1s not considered to be a sale of tangible
property, but is deemed to be consumad in the rendition of the well service and
is part of the service activity. Sales of tangible personal property zpart from
the rendering of well services are also subject o the sales and service tax and
use tax. T T
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66.2 Howéver, 1f the purchaser properly executes an exemption certificate
or direct pay permit number, the vendor is relieved from collection of the sales
and service tax. and use tax.

66.3 DPurchases of tangible personal property or services for use or
consumption in the business of selling a taxable service are exempt from the
sales and service and use tax. However, purchases of tangible perscnal property
and services to be used or consumed in the construction of or permanent
improvement to real property and purchases of gasoline and special fuel shall
not be exempt. .

66.4 Persops engaged in multiple business activities will pay tax on their
purchases for use in their overall business operation on an apportionment basis.

66.5 A person engaged in the business of selling a taxable service whe also
sells taxable tangible personal property is only taxable on his purchases to the
extent they are used in that portion of his business of. selling the tangible
perscnal property, or on purchases for use or consumption in the construction of
or permanent Iimprovement of real property, or on purchases of gascline or
special fuel.

66.6 For example, a person who has gross receipts of $600,000 derived from
selling taxable services and 3400,000 of gross receipts from sales of tangible
personal property, who buys an addlnc mach_pe for use in his business will only
pay tax on 40% (5400,000 + $1,000, 000 gross business) of the purchase price of
the adding machine. If purchases. for use in business can be identified as used
exclusively in one or the other business activities, then the purchase may be
totally taxable or totally exempt, depending on 1ts use. Other methods of
apgortlonment may also be used as long as they are reasonable for the situation.

The method shown zbove is only one HEthOd of apportionment and may not be @ -

reasonable in all situations.

66.7 Purchases of tangible personal property or services not for resale
that are used or consumed exclusively in the business of selling tangible
personal property are subject to the consumers tax.

66.8 Purchases of tangible personal property or services consumed or used
exclusively in the business of dispensing a service subject to the consumers tax
are exempt, except for purchases of tangible personal property and services to
be used or _consumed in the construction of or permanéht imcrovement to. real
property, and purchases of gaso1_ne and special fuel. - : ]

66.9 Persons who must pay tax on their purchases on an apporticrment basis
may wish to cobtain a direct pay permit. A direct pay permit or an exemption
certificate may be used to purchase gocds for resale without imposition of the
tax at the time of sale. By the :;fﬁeenth of each month, a direct pay permit
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sales and service tax return and a direct pay permit use tax return must be .
filed by the direct pay permit user, together with any tax due on taxable
purchases made using the direct pay permit during the previous month.

§ 110-15-67 = Laundries, laundromats and Dry Cleaning.

67.1 Persons .engaged in the- operation of laundries, dry cleaning, and
related activities, are rendering a service subject to the sales and servwce tax
and use tax. Sales of tangible perscrnial property or services through the use of
coin-cperated machines and devices are subject to the sales and service tax.

67.2 However, if the purchaser properl’ executes an exemption certificate
or dlrect.pay permlt nunber, the vendor is relieved from collection of the sales
and service tax. B

67.3 Purchases of c01nroperated devices which dispense tangible personal
property are subject to the sales and service tax and use tax. -

67.4 Persons engaged in multiple business activities will pay tax on their -
purchases for use in their overall business operaticn on an apportionment basis.

67.5 A person engaged in the business of selling a taxable service who also.
sells taxable tangible personal property is only taxable on his purchases to the
extent they are used in that portion of his business of selling the tangible
personal property, or on purchases for use or consumption in the permanent
improvemenit of real property, or on purchases of gasolwne or special fuel.

67.6 For exanple, a person who has gross receipts of $600,000 derived from
selling taxable serv;ces and $400,000 of gross receipts from sales of tangible
personal property and who buys an adding machine for use in his business will
only pay tax on 40% (3400,000 + $1,000,000 gross busihess) of the purchase price.
of the adding machine. If Durchases for use in business can be identified as
used exclusively in one or the other business activities, then the purchase may
be totally taxable or totally exempt, depenalng on its use. Other methods of
apporticnment may also be used as long_as they are reasonable for the situation.
The method shown above is only one method of apportionment and may not be
reasonable in all situations.

67.7 Purchases of tangible .perscnal property or services not for resale
that are used or consumed exclusively in the business of selling tangible
personal property are subject to the consumer tax, ' ’

£7.8 Purchases of tangible personal property or services consumed or used
exclusively in the business of dlSp@ﬂSlng a4 service subject to the consurers tax
are eyempt except for purchases of tangible perscnal property and services to.
be used or consumed in the construction of or permanent Iimprovement to real
property, and purchases of gascline and special fuel.
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67.9 Persons who must pay tax on thelr purchases on an apporticnment basis
may wish to obtain a direct pay permit. .A direct pay permit or an exemption
certificate may be used to purchase goods for resale without imposition of the
tax at the time of sale. By the fifteenth of each month, a direct pay permit
sales and service tax return and a direct pay permit use tax return nust be
filed by the direct pay permit user, together with any tax due on any taxable
purchases made using the direct pay permit during the previous month.

§ 110-15-68  Photographers, Film Developers.

68.1 Persens engaged in the business of taking photegraphs, who do not
develcp the film are performing a service subject to. the sales and service tax
and use tax. Tax must be collected unless the purchaser properly executes. an
exemption certificate or presents a direct pay permit number.

68.2 Purchases of tangible personal property or services for use or
consumption in the business of selling a taxable service are exempt from tax
except for purchases for permenent inprovement to real property or purchases o©f
gasoline or special fuel. T )

68.3. Persons engaged in the business of taking photographs and who also
develop the film are engaged in a manufacturing activity.

68.4 Persons engaged in a menufacturing activity are taxable on their
purchases except for items directly used in the manufacturing activity. Other
items which are not integral or essential to the manufacturing activity, but
which are instead considered to ke incidental, convenient or remote to the
manufacturing activity, are taxable.  Guidelines for determining what Is
considered to be directly used are given in Subsection 2.7 of these regulations.

68.5 Persons engaged in & manufacturing activity must either pay the tax
and request a refund or credit or use a direct pay permit to obtain exemption on
gocds and services directly used in their manufacturing activity. 2An exemption
certificate, as well as a direct pay permit, may be used to obtain an exemption
on purchases of goods and services for resale. T

8.6 If a direct pay permit is presented to the vendor, no tax is charged
on the sale of tangible perscnal property or service rendered to the purchaser.
The person using the direct pay permit must keep a record of the purchases made
using the direct pay permit and how whether the items purchased were used in an
exempt or taxable manner. ' -

8.7 By the fifteenth of each menth, a direct pay permit consumers sales
tax return and a direct pay use tax return must be filed by the direct pay
permit holder, “together with the tax due on taxable purchases made using the
direct pay return during”the previcus month.
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§ 110-15-69 ~ Parking.

£9.1 Persons_engaced in the business of offering parking spaces for rent
are performing a2 service subject to the sales and service tax and use tax. Tax
must be collected unless the purchaser presents a properly executed exemption
certificate ©r direct pay permit number. City parking garages which compete
with private businesses are also rendering a service subject to the sales and
service tax and use tax.

69.2 Purchases of tangible personal property or services for use or
consurption in the business of selling a taxable service are exempt from the
sales and service tax. However, purchases of tangible personal property and
services to be used or comsumed in the construction of or permanent improvement
to real property and purchases of gagoline and special fuel are not exempt.

§ 110-35-70 Fraternity and Scrority Houses.

70.1 A fraternity or sorority house selling meals or renting rooms may be
engaged in activities that are subject to the sales and service tax and use tax.

70.2 Sales of food and meals, if rendered on a "contract basis" by student
fraternities and scororities, that are officially reccgnized by the college or
university, are exempt from the sales and service tax.

70.3 The term "contract basis" is defined as food sold on a contract basis,
where a fixed price is paid for consumption of food products during a specific
pericd of time without regard to the amount of food product actually consumed by
the particular individual contracting for the purchase, and there is no money
paid at the time the food product is served or consumed. The term "specific
period of time" means a time period of rot less than thirty (30) censscutive

70.4 Persons engaged in the operation of a fraternity or sorority house may
be engaged in both the rendering of a taxable service and the selling of
tangible personal property.

70.% Persons engaged in mulitiple business activities will pay tax on their
purchases for use in thelr overall business operation on an apportionment basis.

70.6 A person engaged in the business of selling a taxable service who also
sells taxable tangible personal property is only taxable on his purchases te the
extent. they are used iln that portion of his. business of selling the tangible
personal property, or are for Us& .or consumption in the construction of or
permanent inprovement to real property or are of gasoline and special fuel.

70.7 For example, a perscn who has gross receipts of $600,000 derived from
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selling taxable services and $400,000.of gross receipts from sales of tangible

personal property an who buys an adding machine for use in his business will
only pay tax on 40% ($400,000 + $1,000,000 gross business) of the purchase price
of the adding machine. If purchases for use in business can be identified as
used exclusively in one or the other business activities, then the purchase may
be totally taxable or totally exempt, depending on its use.  Other methods of
apportionment may also be used as long s they are reascnable for the situation.
The method shown above is only one method of apportionment and may not be
reascnable in all situetions.

70.8 Purchases of tangible personal property or services that are used or
consumed solely in the business of selling tangible personal property are
subject to the sales and service tax and use tax except for purchases for
resale. . : '

70.9 Purchases of .tangible personal property or services to be used or
consuned solely in the business of dispensing a service subject to the consumers™
tax are exempt, except for purchases of tangible personal property and services
to be used or consumed in the construction of or permanent improvement to real
property, and purchases of gasoline and special fuel.

70.10 Perscns who must pay tax on their purchases on an apportiomment
basis may wish fo obtain a direct pay permit. A direct pay permit or an
exemption certificate may be used to purchase goods for “résale without
irposition of the tax at the time of sale. By the fifteenth of each month, a
direct pay permit sales and service tax return and a direct pay use tax return
must be filed by the direct pay permit user, tcgether with any tex due on
taxable purchases made using the direct pay permit during the previous month.

§ 110-15-71 = Advertising Agencies

71.1 Advertising agencies render services, such as layout and artwork
services, which are subject to the seles and service tax and use tax and, in
some instances, also engage in the selling of tangible personal property.

71.2 Advertising agencies who purchase items on behalf of their clients,
and receive .a fee or caommnission for such services, must collect sales and
service tax or use tax on such fee or cdmmission unless the client may issue an
exemption certificate or direct pay permit. '

71..3 Persons engaged in multiple business activities will pay tax on their
purchases for use in their overall business operation on an apportionment basis.

71.4 A person engaged in the business of selling a taxable service who also
sells taxable tangible personal property is only taxable on his purchases to the
extent they are used in that portion of his business of selling the tangible
personal property, or on purchases for use or consumption in the construction of
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or permanent improvement of real property, or ion purchases of gascline or
special fuel.

71.5 For &xample, a person who has gross receipts of $600,000 derived from
selling taxable services and $400,000 of gross receipts from sales of tangible
personal property and who buys an adding machine for use in his business will
only pay tax on 40% (5400,000 = $l,OOD,OOO gross business) of the purchase price
of the adding machine. If purchases for use in business can be identified as
used exclusively in cne or the other business activities, then the purchase may
be totally taxable or totally exempt, depending con its use. Other methods of
apportionment may also be used as long as they are reasonable for the situation.
The method shown above is only one nethod of apportionment and may not be
reasonable in all situations.

71.6 Purchases of tangible perscnal property or servicss not for resale
that are used or consumed exclusively in the business o©of selling tangible
perscnal property are subject to the sales and service tax.

71.7 Purchases of tangible perscnal property or services consumed or used
exclu51vely in the business of dispensing a service subject to the sales and
service tax are exempt, except for purchases o_.tana1ble personial property and
services. to be used or consumed in the construction of or permanent improvement
to real property, and purchases of gasoline and special fuel.

71.8 Persons who must pay tax on their purchases on an apportionment basis.
may wish to obtain a direct pay permit. A direct pay permit or an exemption
certificate may be used to purchase goods for resale without imposition of the.
tax. —

71.% Purchases made by advertising agericies on behalf of a client may or
may not be subject to sales and service tax and use tax. Purchases of radic and
broadcasting - time, preprinted advertising circulars, newspaper and outdoor
advertising space for the advertisement of goods or services are exempt from the
sales and service tax and use tax. However, the purchase of other items such as
posterboards and signs may be taxable unless the client can issue an exemption
certificate or direct pay permit.

§ 110-15-72 "~ Organizations Which Qualify or are gpallfled Under Secticons
501(c) (4) and 501{c){4) of the Internal Revenue Code.

72.1 BSales of property or services to corporations or organizations
qualified under Section 501{c){3) of the Internal Revenue Code of 1886, as
amended, or under Section 501{c) (4} of the Internal Revenue Code of 1986, as
amended, who make casual and occasicnal sales not conducted in a repeated manner
or in the ordinary cause of repetitive and successive transacticns of like
character, are exempt.

122



State Tax Depariment
Title 110
Series 15 = L i

72.2 Entitlement to use this exenption depends upon the corporatiom or
organization having first received a determination of exemption from the
Internal Revenue Service or from the State Tax Commissioner. "No corporation or
organization may avail itself of this exemptlon unless it has obtained a written
ruling from the Tex Commissioner or hes, in fact been qualified as a Section
501(c) (3) or Section 30L(c)(4) corporatlon or organlzatlon by the Internal
Revenue Service. : : : ] -

72.2.1 Where the taxpayer has received a determination or ruling
from the Internal Revenue Service that_ it is exenpt from tax under either
Section 50L{c) (3} or Section 501(c)(4) of the Internal Revenue Code of 1986, as
amended, it shall file a copy of such ruling or determination with the West
Virginia State Tax Commissioner.

72.2.2 If the taxpayer is not, in fact, qualified with the federal
goverrment, but dees, in fact, meet the roqulrements for qualification, then
such corporatlon or orgamzatlon shall file with the State Tax Comlssloner a
statement, in writing, verified under oath setting forth such informatien as the
Tax Commzssmner shall need to make a determination., Such written statement
shall be supported by a copy of the cor'poratlon s articles of mcorporatw on and
by-laws or similar documents in the case of a non-incorporated orgaruzatlon. If
the Tax Commissicner believes such proof to be sufficient, he will issue a
written ruling granting exemption to such corporatlon or organlzatlon

72.3 Everl though a corporation or organization has received a determination
or ruling from the Internal Revenue Service that it is exempt from federal
income tax under Section 501(c){3; or Section 501(g¢) (4), it will not be exempt
from sales and use taxes if it makes sales of tanclble personal property or
services which are other than casual and occasional sales of property or
services not conducted in a repeated manner or in the ordinary course of
repetitive and successive transactions of like character. .. For. example, a
hospital may have a determination that it is exempt from federal incone tax
under Section 501(¢)(3). . Such_hospital still will not qualify for exemption
under this provision, o _ _ T ' :

72.4 Organizations qualifying under Section 501(c}(3) include
"corporations, and any community chest, fund, or foundation, organized and
operated excluswely for religious, char1 table, scientific, testing for public
safety, literary, or educational purposes, or to foster naticmal or
international amateur sports competiticon (but only if no part of its activities
involve the provision of athletic facilities or equipment), or for the
prevention of cruelty to children or animals, nc part of the net earnings of
which inures to tbe benefit of any- Drlvate shareheolder or individual, no
substantial part of the activities of which is .carrying on propaganda, or
otherwise attempting, to influence 1e<_:3lslat3.or1 (except as otherwise provided in
Subsection (h), and which deoss not participate in, or intervene in {(including
the publishing or distributing of gtatements), any pol1 tical campaign on behalf
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of any candidate for public office.” o :

72.5  Organizations qualifying under Section B501(c)(4)  include 'civic
leagues or organizations not organized for profit but operated exclusively for
the promotion of social welfare, or local associations of employzes, the
mempership of which is limited to the employees of a designated person or
persons in a particular municipality, and the net earnings of which are devoted
exclusively to charitable, educaticonal, or recreational purposes.”

§ 110-15-73  Distributors of Gasoline and/or Special Fuel.

73.1 Persons engaged in the business of distributing gascline and/or
special fuel must collect sales and service tax and use tax upon the sale of
such products unless he receives an exemption certificate from the purchaser.
Direct pay permits may not be used by a purchaser to cbtain an exemption frem
sales and service tax or use tax on gasoline and/or special fuel.

73.2 Purchases for use in business by a distributor of gascline or special

fuel are tamable exdept for  purchases for resale, for which an examption
certificate may be issued. T B :

§ 110-15-74 Benafide Charitable Crganizations.

74.1 Bonafide charitable organizations who make no charge whatscever for
the services they render are exempt from the sales and service tax and use tax.
This exemption shall apply only to services, eguipment, supplies and materials
directly used or consumed by the charitable crganization.

74.2 If such an organization would become engaged in an activity of
repeated sales or services (for a. fee (for . example, dinners or events  where
admissicns are charged) these agtivities are subject to sales and service tax
and/or use tax on the gross sales amount.

§ 110-15-75 Maintenance Contracts.
75.1 There are basically three types of maintenance contracts:

75.1.1 Service Maintenance Contracts — contracts for services
rendered on real property,

75.1.2 Service Maintenance Contracis - contracts for services
rendered on tangible personal property. o ‘

75.1.3 Contracting Maintenance Contracts - contrachts for
materials/labor rendered on réal property.

75.2 The first type of .service maintenance contract is performed on real
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property and is a service activity subject to ithe collection of sales and

service tax upon the entire gross amount. The service maintenance contract
would allow for énly preventative maintenance service to real property.
(Example, a service maintenance contract on an elevator - the preventative

maintenance services rendered would be on site inspection of elevator, applying

grease to the cables, oil doors and up-down buttons and minor adjustments as
needed.) An example of some of .the items that would be included in 2 service
maintenance contract would be that the agreement would state a specified time =
period for the service maintenance contract to be in force, the numer of

inspections to be made and a check list of items to inspect. .. A service

maintenance contract of this type includes within its scope only items which are

consumed _in the rendering of preventative maintenance, such as cil or grease.

It does not include items that can be reclaimed as a separate component, such as

a motor. - Should the need for any repair be discovered during the routine
inspection, the repair would be negotiated under a completely different

agreement than the service maintenance contract.

75.3 The .second type of service maintenance contract is performed on
tangible personal property and is a service subject to the collection of sales
ard service _tax and use tax. This does not include service maintenance
contracts on "structures" as defined in Subsection 2.6 of these regulations.
For example, a service maintenance contract on a typewriter or calculator, in
which some of the services rendered might be cleaning, oiling, adjusting,
replacing worn Parts and all necessary functions to keep the equipment in top
working condition. ~ Some of the items that might be included in a service
maintenance contract of this type are: Time pericd covered by contract, parts
not covered by contract, number of service calls (maximum - minimum; locaner
available, renewal option, etc. :

75.4 Purchases for use in rendering the service activities identified in
the foregoing paragraphs 75.2 and 75.3 are exempt, except for purchases for
permanent improvement to real property and gasoline or special fuel.

75.5 The third type of maintenance contract is known as a contracting
maintenance contract. . Contracting shall mean the furnishing of work, or both
materials ‘and work, in fulfillment of. a contract for the construction,
alteration, repair, decoration or improvement of a new or existing bullding or
structure, or any part thereof, or for removal or demolition of a building or
structure, or =any part thereof, or for the. alteration, Iimprovement or
development of real property. "Structure" shall include, but not ke limited to,
everything built up on composed of parts joined together in scme definite manner
and attached to real property or which adds utility to a particular parcel of
property, and is intended te remain there for an indefinite period of time. It
the activity fits the definition given above, it is exempt from the sales and

service tax. Only purchases of services, machinery, supplies and materials
directly used or consumad in a contracting activity are exempt from sales and
service “tax and/or use tax. See Subsecticn 2.7 of these regulations for
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guidelines on what is considered to be directly usedin a contracting activity.

§ 110-15-76  Electroriic Data Processing Services and Related Software.

76.1 Sales of electronic data processing services and related software to
others are exempt from sales and service tax and/or use tax. For purposes of
this exemption, electronic data processing services means (1) the processing of
another's data, including all processing such as key punching, keystroke
verification, rearranging, or sorting of previously documented data for the
purpose of data entry or autcmatic processing, and changing the medium on which
data is sorted, persocns; and (2) providing access to computer eguipment for the
purpose of processing data or examining or acquiring data . stored in or
accessible te such computer equipment.

76.2 Purchases for use in rendering electronic data processing services for
others and the sale of related software are taxable, except for purchases for
resale, for which an exemption certificate may be rendered.

§ 110-15-77 =~ Sales of Data Processing Faquipment.

77.1 sSales of electrenic data processing equipment, accessories, related
materials, and/or supplies which do not become a part of real preperty or
structure are considered to be sales of tangible personal property and theresby
are subject to the sales and service tax and use tax laws, unless the purchaser
presents a direct pay permit and/or a properly executed exemption certificate.

77.2 A seller of tangible personal property is exempt from sales and
service tax and/or use tax only on items purchased for resale for which an
exemption certificate may be issued. All other purchases for use in business
are taxable. o _ . _ .

§ 110-15-78 .Physical Fitness Centers.

78.1 Physical fitness centers and gymnasiums are engaged in the business of
sales of tangible personal property and the rendering of personal services if
they meet the requirements set forth in Subsection 8.1.2.3of these regulations.

78.2 Memberships sold by physical fitness centers and gymasiums, who met
the guidelines set forth in Subsection 8.1.2.3 of these regulations, would not
be subject to the sales and service tax because they are for services considered
to be "personal services." However, sales of tangible personal property such as
sweatshirts and other items are taxable.

78.3 Persons who are engaged in selling memberships are taxable on their
purchases for use in the personal service portion of their business. Purchases
for use in the portion of the business related to the selling of tangible
personal property are also taxable, except for purchases for resale, for which

126




State Tax Department
Title 110
Series 15

an exemption certificate may be issued. ;

§ 110-15-79 Tanning Salons.

79.1 Persons engaged in the business of selling tamning sessions are
renting tangible perscnal property. Rentals of tangible personal property are
considered to be sales of tangible perscnal property and are subject to the
sales and service tax and use tax.

79.2 DPersons engaged in the selling of tanning sessions are taxable on
their purchases for use in business, except for any purchases for resale, for
which an exemption certificate may be issued. _

79.3.A tanning session, as commonly performed within the industry, is not a
personal service.. . A tan is provided. sclely by the tanning bed with no
interaction or contact from the attendant. The actual service is performed by
the machine. A service performed sclely by a machine cannot be rendered from
cne person to ancther, and, thus is not a personal service.

§ 110-15-80 ..Masseuses.

80.1 Massaging is considered to be a personal service. Therefore, the
masseuse would not collect sales and service tax.on the activities of kneading,
rubbing or manipulating to the condition the body. However, should the masseuse
in the course of his or her business sell tangible personal property, such as
oils, towels, or sheets to their clients, these sales would be subject to sales
and service tax.

80.2 Persons engaged in providing masseuse services are taxable on their
purchases for use in the perscnal service portion of their business. Purchases
for use in the portion of the business related to the selling of tangible
perscnal property are also taxable, except for purchases for resale, for which
an exemption certificate may be issued.

§ 110-15-81 Travel Agencies.

8l.1 Services provided by travel agencies such as arrangement for motel
accormodaticons, meal accommodations, reservation of rental cars, booking
cruises, reserving alrline tickets, arranging bus tours or reserving passage on
internaticnal tours for their clients are subject to tax.

81.2 A travel agency that arranges group tours should pay tax on items
purchased on behalf of their clients at the time of purchase and should collect
and remit sales and service tax on any gross profit realized on the package.
For example, tax should be paid on the purchase of hotel rooms on behalf of
clients at the time of purchase. -
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8l.3 A travel agency that earns comissions from the arranging of |
reservaticns with various businesses, such as hotels, airlines, and bus lines
are also rendering a marketing service subject to sales and service and use tax.
These persons should either collect and remit the tax due on these services or
obtain a direct pay permit from the entity for whom the service was rendered.

81.4 Persons engaged in rendering travel agency services are providing a
taxable service and, thus, are exempt on their purchases for use in business,
except for purchases for use or consumption in the construction of or permanent
improvement to real property and gasoline or special fuel.

§ 110-15-82 . Barber and Beauty Shops.

82.1 Barber and beauty shop operators are engaged primarily in a personal
service occupation, and thus, are not required to collect sales and service tax
on such services. However, barbers, beauticians, manicurists, etc., consume
various items of tangible personal property and services, in the rendition of
their persconal services. The purchases of all such services and property,
including equipment, are subject to the sales and service tax.

82.2 If, apart from rendering perscnal services, barbers, beauticians,
manicurists, etc., are engaged 1in selling to the public such articles as
shampoos, conditioners, styling aids and accessories, and the like, they are
vendors and must collect the sales and service tax on all such sales. PRarbers,
beauticians, manicurists, etc., can issue an exemption certificate for purchases
of property for resale to customers.

§ 110-15-83 Private Music Instruction. _

83.1 Private music instruction, when rendered by certain qualified persons,
is considered a professional servicé and therefore would be exempt from the
sales and service tax.

83.2 In order to qualify for the professional exemption, such persons must
be certified by the West Virginia Department of Education to teach music, or be
certified by the Department of Educaticn with a speciality in music to teach in
the public school system, and be members of the music faculty of an accredited
institution of higher learning in the State of West Vﬁrglnla whlch has approval
from the Board of Regents to award degrees. . o

83.3 Purchases of tangible personal property or services used or consumed
in the business of rendering professicnal services are taxable, except for
purchases of preperty or services for resale. 2An exemption certlflcate can be
issued for purchases of items for resale.

§ 110-15-84 Interior Decorating.
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84.1 Persons engaged in the performance iof interior. decorating are
censidered to be rendering a service subject to the sales and service tax and
Lse tax. and must collect and remit tax on these services. Interior decorators
are exempt from the payment of sales and service tax and use tax on their
purchases of tangible personal property and services for use in the conduct of
their business. This exempticn will not apply O purchaeses for use or
consumption in the construction of or permanent improvement of real property or
to purchases of ‘gasoliné and special fuel. '

§ 110-15-85  _Bookkeeping.

85.1 A perscn who performs general bockkeeping and accounting services for
businesses or other individuals, who is neither a certified public accountant or
licensed public accountant, is considered to be rendering a service subject to
the sales and service tax and use tax. T

85.2 Bookkeepers, however, are exempt from the payment of sales and service
tax and use tax on their purchases of tangible persornal property and services
for use in the conduct of their businesses, with the exception of purchases for
use or consurption in the construction of or permanent improvement of real
property, and purchases of gascline and special fuel.

§ 110-15-86 ‘Auctioneers, Auction Sales, Auctions.

86.1 An aucticneer when commissioned to sell property on behalf of another
is providing a service which is subject to the sales tax.

86.2 Auctionesrs who, in the conduct of . their business, hold repeated
auction sales at their place of business are responsible for collection and
remittance of sales and service tax, irrespective of whether the merchandise
sold belongs to them or to another person. oo

86.3 In those instances in which a perscn hires an auctioneer to auction
the furnishings from the cwner's farm or home, the sales are exempt as isolated
transacticns. The same is true of sheriffs' and constables' sales and sales
under chattel deeds of trust. In order to qualify as an isclated transaction,
the sale must be on premises owned or provided by the cuner of the tangible
personal property being sold, not the auctioneer, and the sales must not occur

more ‘than four times a vyear.
86.4 Persons engaged in multiple business activities will pay tax on their
purchases for use in their overall business cperation on an apportionment basis.

86.5 A person engaged in the business of selling a taxable service who also
sells taxable tangible personal propsrty is only taxable on his purchases to the
extent they are used in that portion of his business of selling the tangible
persconal. property, or on purchases for use or consumrption in the construction of
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or permanent improvement of real property, or ‘on purchases of gascline or
special fuel.

86.6 For example, a person who has gross receipts of $600,000 derived from

selling taxable services and $400,000 of gross receipts from sales of tangible

personal property and who buys an adding machine for use 1n his business will
only pay tax on 40% (S5400,000 # $1,000,000 gross business) of the purchase price

of the adding machine. If purchases for use in business can be identified as

used exclusively in one or the other business activities, then the purchase may
be totally taxable or totally exempt, depending on its use. Other methods of
apporticnment may also be used as long as they are reascnable for the situation.
The method shown above is only one method of apportionment and may not be
reasonable in. all situations.

86.7 Purchases of tangible personal property or services not for resal
that are used or consumed exclusively in the business of selling tangible
personal property are subject to the sales and service tax.

86.8 Purchases of tangible personal property or services consumed or used
exclusively in the business of dispensing a service subject to the sales and
service tax are exempt, except for purchases of tangible perscnal property and
services to be used or consumed in the construction of or permanent improvement
to real property, and purchases of gasoline and special fuel.

86.9 Persons who must pay tax on their purchases on an apporticnment basis
may wish to obtain a direct pay permit. A direct pay permit or an exemption
certificate may be used to purchase goods for resale without imposition of the
tax at the time of sale. By the fifteénth of each month, a direct pay sales and
service tax return and a direct pay use tax return must be filed by the direct
pay permit user, together with any tax due on taxable purchases made using the
direct pay permit during the previous month.

§ 110-15-87 Regl Estate Brokers.

87.1 Any real estate broker who is licensed in West Virginia who "is '~

rendering services. which reguire a license is providing professicnal services
excepted from the imposition of the sales and service tax and use tax.

8§7.2 Purchases. for use in rendering proféssional services are subject to
the sales and service tax and use tax, except for purchases for resale, for
which an exempticn certificate may be issued.

87.3 However, persons engaged in the business of appraising real estate,
who do not hold a valid West Virginie real estate license, and cannot render
certified appraisals, will continue to be required to collect sales and service
tax and use tax on their services. . ’

87.4 Purchases for use In business made by persons rendering taxable
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services, who do not hold a valid West Virginig réal estate license, are exenpt
from the sales and service tax and use tax, except for purchases for use or
consumption in the construction of or permanent improvement of real property and
purchases of gasoline and/or special fuel.

§ 110-15-88 Commedity Brokers.

88.1 Fees or commissions earned from transacting business as a commodity
broker are services which are subject to the collection of sales and service tax
and use tax. The fact that these fees may be computed as a percentage of sales
has no bearing on their taxability. These fees or commissions are not
considered to be directly used or consumed in the businesses of transportation,
production of natural resources, transmission, communication, marnufacturing and
contracting. See Subsection 2.7.2 of these regulations.

§ 110-15-89. Delivery Charges.

89.1 Separately stated delivery charges are subject to the sales and
service tax, unless the delivery service is provided by a common carrier subject
to regulation by the Public Service Commission.

§ 110-15-30 Jewelry, Furniture, Hardware, Dry Geods, Apparel Stores.

90.1 Jewelry, furniture, hardware, dry goods and apparel stores are all
persons making sales of tangible personal property that are subject to sales and
service tax and use tax. '

90.2 Any trade-in value given by the customer is not a credit against the
price paid. To illustrate: The purchase price of a sofa is 8800 and the
purchaser has a sofa with a trade-in value of $50. The sales and service tax
would be computed on the full 3800 purchase price. .

90.3. Purchases for use solely in the business of selling tangible personal
property are taxable except for purchases for resale, for which an exemption
certificate may be issued. Purchases for use sclely in the business of
rendering taxable services are exempt, except for purchases for use or
consunption in the construction of or permanent improvement of real property and
purchases of gasoline and special fuel.

90.4 Perscns engaged in multiple business activities will pay tax on their
purchases for use in their overall business operation on an apportionment basis.

905 A perscn engaged in the business of selling a taxable service who also
sells taxable tangible personzl preperty is only taxable on his purchases to the
extent they are used in that portion of his business of selling the tangible
rerscnal property, or on purchases for use in the permanent improverent to real
property, or on purchases of gasoline or special fuels.
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90.6 For example, a person who has gross receipts of $600,000 derived from

selling taxable services and $400,000 of gross receipts from sales of tangible

personal property and who buys an adding machine for use in his buginess will
only pay tax on 40% ($400,000 = 31,000,000 gross business) of the purchase price
of the adding machine. If purchases for use in business can be identified as
used exclusively in one or the other business activities, then the purchase may
be totally taxable or totally exempt, depending on its use. Other methods of
apportionment may also be used as long as they are reasonable for the situaticn.
The method shown above is only one method of appertionment and may not be
reasonable in all situvatiens. =~ = 7 e '

90.7 Persciis who must pay tax on thelr purchases on an apportionment basis
may wish to obtain a direct pay permit. A direct pay permit or an exemption
certificate may be used to purchase goods for resale without imposition of the
tax at the time of sale. By the fifteenth of each menth, a direct pay permit.
sales and service tax return and a direct pay permit use tax return nmust be
filed by the direct pay permit user, together with any tax due on taxable
purchases made using the direct pay permit during the previcus month.

§ 110-15-91  Restaurants and Bars. I

91.1 All sales of food and beverages, and cover charges made by a
restaurant or bar are subject to sales. and service. tax. Banguet gratuities,
which are fully distributed to_employees, are not subject to sales and service -
tax. S R : :

91.2 Persons engaged in the business of operating a restaurant or bar are
considered to be retailers, and, thus, their purchases for use in business are
subject to sales and service tax, except for purchases for resale, for which an
exemption certificate may be issued. . Purchases for resale include items
which are primarily intended to be transferred to the customer as part of the
sale, such as paper bags, fcod containers, paper cups, straws, disposable
napkins, and plastic forks, knives, and spoons. Items which are reusable such
as cloth napkins, ceramic plates and metal silverware are not purchases for
resale. See Subsection 32.6 of these regulaticns.

§ 110-15-92 ) _Dfdg's_."

92.1 Sales of drugs dispensed upon prescription and sales of insulin to
consumers for medical purposes are exempt from sales and service tax. The term
"drug" shall include all sales of drugs or appliances to a purchaser, upon
prescription of a physician or dentist and any other professional person
licensed to prescribe. "Professicnal persons” shall include but not be limited
to surgeons, chiropractors, physical therapists, optometrists, opthamologists,
audiologists and veterinarians. Preéscriptions must be in writing. This is a
per se exemption and no exemption certificate or direct pay permit is needed to
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obtain the exempticn. _
92.2 .Drugs sold to hospitals, licensed physicians, nursing homes, etc.,
which are to be consumed in the performance of a professional service are

subject to sales and service tax.

92.3 Sales to consumers of neon-prescription drugs are subject to sales and
service tax. . - o :

§ 110-15-93 Farm Egquipment. -

93,1 Sales of farm equipment (tractors, tractor implements, combines,
seeders, thrashing machines, etc.) o persons engaged. in the _commercial, |
production of an agricultural product are exempt from sales and service tax. 2n
exemption certificate can be issued by a commercial producer to obtaim this
exemption. ) ) o o - '

93.2 The phrase "commercial production of an agricultural product" means a -
farming operation undertaken for profit by ralsing ¢rops “or livestock.
Production of agricultural products begins with the cultivation of land
previously cleared for planting of crops or with the purchase or bresding of
livestock or domesticated fowl. The production of agricultural preducts ceases
when an agricultural product has been transported to the point where it will be
sclid by the farmer or processed.

93.3 This exemption dees not apply to purchases for use or consumption irf
the construction of of permanent improvement to real property or to purchases of
gasoline or special fuel.

§ 110-15-94 Service Sta;ion.

94.1 Perscns engaged in the business of operating a gasoline service
station and making autcmotive repairs are making sales of tangible perscnal
property and rendering services subject to sales and service tax and use tax.

94.2 Autcmotive repairs which include parts and installation labor are
subject to tax. Parts sold without Installation or labor are also subject To
tax. Tax must be collected unless an exempticn certificate or direct pay permit
is given by the customer.

94.3 Persons engaged in multiple business activities will pay tax on their
purchases for use in their overall business operation on an apportionment pasis.

94.4 A perscn engaged in the business of selling a taxable service who also
sells taxable tangible perscnal property 1s only taxable on his purchases to the
extent they are used in that porticon of his business of selling the tangible

personal property, or on purchases for use or consumption in the construction of
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or permanent improvement to real property, or onf purchases of gasoline and/or
special fuel. o T :

94.5 For example, a person who has gross receipts of $600,000 derived from
selling taxaple services and 5400,000 of gross receipts from sales of tangible
personal property and who buys an adding machine for use in his business will
only pay tax on 40% (8200,000 + $1,000,000 gross business) of the purchase price
of the adding machine. If purchases for use in business can be ldentified as
used exclusively in one or the cother business activities, then the purchase may
be totally taxzable or totally exempt, depending on its use. Other methods of
apportiorment may also be used as long as they are reasonable for the situation.
The method shown above is only one method of apporticnment and may not be
reasconable in all situations. o

94.6 purchases of tangible personal property or services not for resale
that are used or consumed exclusively Iin the business of selling tangible .
personal property are subject to the sales and service tax. -

94.7 Purchases of tangible personal_ property or services, consumed or used
exclusively in the business of dispensing a service subject to the sales and
service tax are exempt, except for .purchases of tangible. personal property and
services to be_ used or consumed in the construction of or permanent improvement
to real property, and purchases of gasoline and special fuel.

94,8 Persons who must pay tax on their purchases on an apportionment basis
may wish to obtain a direct pay permit. A direct pay permit or an exempticn
certificdate may be used to purchase goods for resale without imposition of the
tax at the time of sale. By the fifteenth of each month, a direct pay permit
sales and service tax return and a direct pay use tax return must be filed by
the direct pay permit user, together with any tax due on taxable purchases made
using the direct pay permit during the previcus month.

§ 110-15-585 Grocery Store Coupons.

95.1 Since a store is reimbursed by the manufacturer for the amount of a
manufacturer's coupon, the sales and service tax is computed on the gross sales
price without any deduction for the coupon. ~To illustrate: A container of
laundry detergent sells for $2.50 and the purchaser has a manufacturer’s coupen
worth $.50. the sales and service tax is. computed on the gross sales price of
$2.50. - - ' )

95,2 Tn the case of coupons issued by a grocery-type store for its cown
product, the amount of the coupon is not subject to sales and service tax. To
1llustrate: A container of laundry detergent sells for $2.50 and the purchaser
has a coupon issued by that store worth $.50. .The sales and service tax is
computed on the net sales amount of S2.00. .This is considered to be a discount
glven by the store. '
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§ 110-15-96 = Rovyalties.

96.1 Owners of minerals in place who lease the right to another party o
mine the minerals are receiving a royalty, which is payrent for an intangible,
and are not liable for the collection of salesrandrservice tax or use tax.

§ 110-15-97  Trailer Parks.

97.1 Persons operating trailer parks who lease space on 2 temporary basis
must collect and remit sales and service tax on such rental fees. However, fees
charged for the leasing of space on a permanent basis are not subject to the tax..
For purposes of this regulation, leasing ©n a permanent basis is defined as a
leasing of space for a period exceeding three menths. Where a person leasing
space provides other services to the lessees, that person must collect and remit
sales and service tax._on charges for such services regardless of whether the

space is being_leased on a temporary or permanent basis.

§ 110-15-98  Medical La@g;atories.

98.1 Medical laboratories operated under the direction’ of professicnal
physicians are deemed to ke providing professiocnal services and thus are net
required to collect and remit sales and service tax on their fees. However,
medical laboratories are required to pay sales and service tax on purchases for
use in their business, except for purchases for resale for which an exempticon
certificate may be issued.

§ 110-15-99 Profesgionals — Lawyers, Doctors, Etc.
99.]1 PDersons who are engaged in a business and are deemed €O ke
professionals, such as lawyers, doctors, and any other person considered to be a
professional under West Virginia law, are not required to collect and remit
cales and service. tax on their services rendered or on any sales of tangible
personal property incidental to such services. However, such professionals must
pay sales and service tax on all purchases for use in their business, except for
purchases for resale, for which an exempticn certificate may be issued.

§ 110-15-100 Flight Instructicn.

100.1 Fees charged For instructing students to fly are services which
are exempt from the sales and service tax. Sales of textbocks required for the
course are also exempt. However, receipts from the sales of instructional aids
are taxable. Fxamples of taxable receipts are sales of textbooks not required
o be used in the course of  instruction and sales of navigation plotters,
calculators, etc. T '

100,2 .- 2l purchases of property or services for use in conduct of this
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type of business are taxable, except for purchases for resale for which an
exemption certificate may be issued.

§ 110-15-101 Ballroom Dancing.

101.1 Income received for instruction in ballroom dancing is a personal
service exenpt from sales and service tax. : :

101.2 ~ Sales and service tax must be paid on all purchases of tangible
personal property and services which are used or consumed in this type of
business, except for purchases for resale for which an exemption certificate may
be issved. ' R . - . :

§ 11C0-1%5-102  Consultants.

102.1  Persons engaged in the business of providing consulting services,
who are-considered professionals in their fields, such as doctors, lawyers or
any other activity deemed to be professional, are not regquired to collect and
remit sales and service tax on
Consultants not considered to be professional are responsible for collecting and
remitting the tax on their services. Services provided by consultants, who are

their fees <charged for such services.. . . ..

consicered to. be professionals, which do not fall within the scope of the

consultant's professional expertise are subject to the tax.

i0z2.2 For example, the service of making copies or conducting survey
polls would not require a professional expertise, and would, therefore, be
subject to tax.

102.3 Consultants who are considered to be professicnals are required
to pay sales and service tax and use tax on all purchases f£or use in their
business, except for those purchases which are made for use in rendering a
nonprofessional service stbject to the tax. Consultants who are not considered
professional may issue exemption certificates for purchases for use in their
business, except for purchases of material. and labor used for the construction
of or permanent improvement of real property and purchases of gascline and
special fuel. ' :

§ 110-15-103. . Exterminators.

103.1 .. Persons engaged in the business of exterminating insects,
rodents, or other pests are engaged in rendering a service subject to sales and
service tax and use tax. When tangible personal property is transferred to the
customer in the rendition of such services, the tax must be computed upcn the
total price or charge. : : : :

103.2 Persons engaged in répairing or replacing real property damaged
by insects, rodents, etc., may be engaging in contracting activity exempt from
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the sales and service tax and use tax. i

103.3 - Purchases of tangible personal property or services consured or
used in the business of dispensing a service subject to the sales and service
tax are exempt, except for purchases of tangible perscnal property and services
to be used or consumed in the construction of permanent improvement to real
property, and purchases of gasoline and special fuel. S

103.4 _ burchases for use in business made by exterminators, who also
engage in contracting activities, may be totally taxable or exempt or partially

taxable or exempt depending on their use. If an item is used in the service.
activity and directly used in the contracting activity, it would be totally
exempt. However, items which are used in the service activity and indirectly
used in the contracting activity, such as office furniture or. supplies, would be
partially taxable, To.deteriine how much tax should be remitted, the purchase
price must. be apportioned bhetween taxable and nontaxable activities. :

103.5 Persons rendering exterminating services and engaged in
contracting time shall maintain separate charges in order that sales and service
tax may be computed on the exterminating services and omitted on the contracting
charges. - ‘ .

§ 110-15-104  Plane and Boat Rides.

104.1 Fees charged for the transportation of individuals on excursicons,
sight-seeing trips, business trips and the like by persons, who are not subject
to regulation by the West Virginia Public Service Commission, are subject to the
sales and service tax. o

104.2 Purchases of tangible perscnal property or services for use or
consumption in the business of selling a service subject to the sales and

service tax are exempt from the sales and service tax, except for purchases of

tangible personal property and services to be used or consumed in  the
construction of or permanent improvement to real property, and purchases of
gasoline and special fuel. ' '

§ 110-15-105 . Insurance Agencies.

105.1 . Sales tax dees not apply to sales of insurance by insurance
agencies. The sale of insurance is a sale of an intangible ard, thus, is not
subject to the sales and service tax and use tax. B

105.2 - purchases for use in business made by insurance agencies are
subject . to sales and service tag and use tax. Also, insurance agencles are
subject to sales and sérvice tax on purchases related to any rental of real
property or other type non-taxable service that they may provide.
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§ 110-15-106 Natural Resource Brokers.

106.1 Fees or commissions earned from transacting business as a natural
resource broker are subject to the sales and service tax and use tax,

106.2 . . Tax must be collected on these fees unless a direct pay permit is
presented by the purchaser.

Appendix 1. List of Condiments.

This list of. condiments which are eligible food items. is intended to
illustrate appllcatloq of these terms and 15 net. lﬂtended to be a comprehensive
listing. . _

1.1 Essential Qlls, Olecresins (Solvent-Free) and Natural Extractives.

Alfalfa

Allspice

Almond, bitter (free frem prussic acid)
Ambrette (seed)

Angelica root

Angelica seed

Angelica steam |

Angostura (cusparla bark)

Anise

Asafetida ,

Balm (lemon balm)

Balsam of Peru

Basil ,

Bay leaves’ - ' S
Bay (myrcia oil)

Bergamot (bergamot orance) .

Bitter almond (free. from pru551c,ac1d)
Bols de rose

cacao . ) . T - . P o R
Cantomile {chamomile) flowers, Hungarian
Camomile {chamcmile) flowers, Roman or English
Cananga '

Capsicum

Caraway

Cardamom seed

Carbc bean

Carroct

Cascarilla kark

Cassis bark, Chinese o
Cassia bark, Padang or Batavia

Cassia bark, Saigon
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Celery seed

Cherry, wild, bark

Chervil S

Chicory

Cinnamon bark, Ceylon

Cinnamon bark, Chinese

Cinnamon bark, Saigon

Cinnamon leaf, Ceyleon

Cinnamcn leaf, Chinese . , n
Cinnamon leaf, Saigon :
Citronella

Citrus peels

Clary (clary sage)

Clove bud

Clove ieaf

Cilove stem

Clover

Coca {decocainized)

Coffee

Cola nut

Coriander™

Corn silk

Cumin (cummin)

Curacao orange peel (orange, bitter peel)
Cusparia bark '
Dandelion .
Dandelicn root .
Dog grass (quackgrass, triticum)

Elder flowers

Estragole (esdrageol, esdragon, tarragon)

Estragon (tarragon)

Fennel, sweet

Fenugreek

Galanga (galangal)

Ceranium SR -
Garanium, Fast Indian

Geranium,” rose e
Ginger _

Glycyrrhiza

Glycyrrhizin, ammoninated .
Grapefruit - : - T
Guava o

Hickory bark

Horehound (hoarhound)

Hops
Horsemint
Hyssop
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Imnortelle _ o
Jasmine L '
Juniper {(berries)

Kola nut .. . .

Laurel berries

Laurel leaves ..

Lavender .
Lavender, spike : . o R
Lavandin

Lemon _

Lemon balm (see balm)

Lemon grass

Lemon peel .

Licorice .| . ' T
Lime. o '
Linden flowers

Iocust bean

Lupulin

Mace -

Malt (extract)

Mandarin

Marjoram, sweet

Mate _

Melissa (see balmj
Menthol

Menthyl acetate
Molasses {(extract}
Mustard

Naringin -
Netroli, bigarade
Nutmeg

Onion :
Crange, bitter, flowers
Orange, bitter, peel I .
Crange leaf S LT o
Crange, swest o L . -

Crange, sweet, flowers '

Crange, sweet, peel

Cr lganum

Palmarosa

Paprika

Parsley

Pepper, black

Pepper, white ' ' : A
Peppermint . S

Peruvian balsam

Pettigrain
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Pettigrain lemon ~

Pettigrain mandarin or tangerine
Pimenta

Pimenta leaf

Pipcissewa leaves

Pomegranate

Prickly ash bark

Rose apsoliute | o L .
Rose {(otto of roses, attar of roses)
Rose buds

Rose flowers

Rose fruit (hips)

Rose geranium

Rose ledves

Reseamary

Saffron

Sage

Sace, Creek

Sage, Spanish

st. John's bread

Savory, sumer

Savory, winter

Schinus malle .

Sloe berries (balckthorn berries)
Spearmint : S

Spike lavender ' .
Tamarind . . N
Tangerine o

Tannic acid
Tarragon
Tes

Thyme
Thyme, white
Thyme, wild or creeping
Triticum {seed or grass) ,
Tuberose ST
Turmeric -
Vanilia

Violet flpwers

Viclet leaves

Biclet leaves absclute
Wild cherry bark
Ylang-vlang '
Zedoary bark

1.2 TFlavorings and Flavoring Extracts.
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Oil of Lemon

vVanilla extract
Vanilla flavoring

vanilla powder

vVanilla --vanillin extract

vanilla - vanillin flavering

Vanilla —--vanillin powder

1.3 Food Colorings.

1.4 Food Dressings.

French dressing

Mayonnaise

Mayonnaise dressing

Salad dressing
1.5 (Glazes.

1.6 GCravies.

1.7 Herbs (For Which No Medicipal Qualities Are Claimed).

Angelica
Anise
Beg balm
Bays

Borage - -

Bumel . __.
Camcmile
Capers
Caraway
Celenes
Chervil
Chives
Corriander
Dill
Fernels
Gerugreek
Geranum
Horehound
Horseradish
Hyssop
Lavender
Lecks

Temon Verbena
Lovage
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Marigeld .. _ . = . . .
Mayorame-. ..
Mints ' _ . .
Mustards . B S R R
Nasturtium ’

Cnieon i L 7 ) 7
Parsleys . . e - B
Peppers, red and gréen : -

Ramps o '

Rosemary

Rue

Sage .
Savories . ..
Scallions.
Sesame
Shallots
Sorrels

Sweelt Woodruff
Tarragorn
Thymes
Waldmeister
wild leeks

1.8 Marinades.
1.9 Mustard.

1.10 Natural Substances and Extractions (Solvent-Free) Used in Cenjunction

With Spices, Seasonings and Flavorings.

Algae, brown

Algae, red .
Apricot kernel (persic oil)
Dulse - '

Kelp (see algae, brown)

Peach kernel (persic oil)

Peanut stearine

Persic oil (see apricot kernel and peach kernel)
Ouince seed .

1.11 Pepper. L

Black pepper
Cayenne pepter
Red pepper
White pepper

[
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1.12 Salt and Salt Substitutes. = 1

Coarse or kosher salt

Cooking or table salt , .-
Dairy salt . L
Monozodium glutamate

Pickling salt

Seasoned salt - These are usually a combination of vegetable salts spiceS"

and monozodium glutomates.
Smoked salt

Sour salt
Vegetable salt - These are ‘sodium chloride w1th addea veaetab1e extracts

celery and onion.
Salt substitute - These are chlorldes in which sodium is replaced by

calcium, potassium or ammornium.
1.13 Sauces.

Worcestershire sauce

Soy sauce o
A~1 steak sauce o
Rarbecue sauce T
Shrimp cocktail sauce

1.14 Spices and Qther Natural Seasonings and Flavorings.

Alfalfa herb and seed o
Allspice

2mbrette seed

Angelica .

Angelica root

Angelica seed

Anise

Anise, star

Balm (lemon balim)

Basil, bush

Basil, swest

Bay

Calendula

Camomile . (chamcmile}, English or Roman
Camomile (chamcmile), German or Hungarian
Capers B
Capsicum

Caraway S

Caraway, black (black cumin)

Cardamon _ _
Bassia, Chinese :
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Cassia, Padang or Batavia

Cassia, Saigon

Cayene pspper

Celery seed

Chervil

Chives

Cinnamon,” Ceylon

Cinnamon, Chinese

Cinnamon, Salgon

Clary {clary sage)

Clover :

Cloves

Corlander

Cumin (curmin}

Cumin, black (black caraway)

FElder flowers ce

Fenrel, common

Fennel, sweet (finocchio, Florence fennel)
Fenugreek

Galanga {(gelangzl)
CGeranium

Ginger

Glycyrrhiza

Grains of paradise
Horehound (hoarhound)
Horseradish

Hyssop

Lavender

Licorice

Linden flowers

Mace

Marjoram -
Mustard, black or brown
Mustard, brown

Mustard, white or yellcow
Nutmeg

Oregario (oreganum, Mexican oregano, Mexicen sage, origan)
Paprika B - R ) '
Parsley

Pepper, black
Pepper, cayeme
Pepper, red
Pepper, white
Peppermint
Poppy seed
Rosemary
Saffron
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Sages' . ' o o
Sage, Greek ]

Savory, summer

Savory, winter

Sesame .

Spearmint

Star anise

Tarrageon

Thyme

Thyme, wild or cresping
Turmeric

Vanilla

Zedoary

1.15 Vinegar.
Appendix 2. List of Tazable Medicines and Health Aids.

This l1ist of taxable medicines and health aids is intended to illustrate
application of these terms and is not intended to be a conprehensive listing.

Absorbine Jr. ST LT IR

Acne preparations L : o o -
Alka Seltzer ' ' -

Alphen pills

Anacin

Analgesics ' . . o o= o
Antacids ' ' - s -
Anti-perspirants : -

Antiseptics

Appetite builders

Appetite reducers o -

Aromatic lozeriges (SEN-SEN)

Aspergum

Aspirin

Athlete's foot.preparatloqs

Bay lotions, owntments and powder

Back plasters

Bactine

Beauty Creams, mask preparaticons, etc.

Bengay T - -
Benzoin (tinctine) .
Bisodol P ' -

Boric acid ointment
Breath sweeteners
Brewer's yeast
Brioschi
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Brome Seltzer

Bufférin -

Burn ointment and lotion
Calamine Lotion

Callus plasters

Campho-Phenique

Camphor -ice

Castor oil

Cathartics

Chocks o :
Cheoz IR
Clearasil , ' ,
Cleansing creams and ?ot1ons,”,,
Cocoa butter (for healing)

Cod liver cll o

Cold creams

Cold tablets

Coleognes ' o '
Contraceptive creams and jellles
Corn pads

Cosmetic stocking prebaratlons
Cosmetics | . - e
Cotton

Couch and coid 1tems

Cough drops B

Cough syrups

Cumlers

Cuprex

Curlers

Cuticle softeners and removers
Candruff shampocs
Decongestants
Dental floss
Dentifrice
Denture adhe51wes llners staln removers
Decdorants

Depilatories

Desenex .

Disinfectants

Epsom Salts

Eucalyptus oil

Ex-Lax

Eve cosmelics

Eye ointment

Eve washes™ o .
Face creams, loticns, packs, powders
Facial oils
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Feen—a-Mint %

Fleet enema : :

Foot deodorizers, lotions

Foundation makeup £iim

Freckle removers .

Gelusil o D L ' ' o
Geritol

Glycerine S

Glycerine suppositories

Hair bleaches, dyes, Finses, tints
Hair removers, restoratives, straighteners
Hair sprays _
Hand creams, lotions

Henna

Infrarub

Inhalants ,

Insect repellents

Icdine .

Isodine S
Laxatives : S e
Leg makeup

Lip ices and salves
Lipsticks, refills
Liguid lip color
Licguid StOCklngS
Listerine’

Manicure preparatlons
Mascara

Massage creams
Mercurochrome
Merthiolate

Milk of Magnesia
Milk or MagneSLa tablets
Mineral oil L
Moth,balls

Mustache wax

Mustard plasters

Musterole

Nail bleaches, whiteners

Noxema

Nupercainal ointments ‘
0il of wirtergreen (for medicinal Durposes‘ ' '
Qlive o;..(For me6101nal pUrposes)

Perfumes

Permanent waving cre_ms, lotions, neturalizers

Percoxide . .
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Pessaries
Petroleum jelly
Pile cintments
Rectal preparations

Rolaids -

Ress water

Rouges -

Rubbing alechol

Sachets B

Salt (for purposes other than human consumption)
Sanitary napkins ' '

Scalp lotlions and cintmentis
Shampoos - e '
Shaving preparations

Skin baims, bleaches, creams fresheners, lotions,

Soap o

Soda mint tablets

Stain removers -

Styptic pencils

Sumburn remedies

Suppositories -
Talcum powder

Texture creams

Tincture iodine

Tissue creams

Toilet ammenia, creams, lanolin, waters:
Toothache drops -
Tocthbrushes S
Toothpaste and tooth powder

Tums .

Unguentine ,
Vaginal preparationg i T .
Vanishing creams

Vaseline o

Vitamin A-D cintment

Vitamins

Water softeners

Wave sets . .. ..

Witch hazel

Zinc-oxide ointment

Appendix 3. Greocery Store Taxable Sales.

oils,

stain removers,

The following list is comprised of items commonly sold by grocery stores
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Air fresheners and deodorlzers
Ale and beer.

Aluminum foil ]
Anti-perspirants and deoaorants ~
Automative suppiles o : '
Baby bottles . N

Batteries

Beauty supplies {hand lotlon, batb 0113

Bird feeders o

Bleach

Brooms, hrushes and mops

Canning supplies (jars, lids)

Candles and party supplies

Charcoal briquettes and lighter

Cigar, clgareties and tobacco

Cleaning supplies (Lysol, Pine-Sol)

Clothes pins and clothes line

Cesmetics

Dental Hygiene products

Dietary supplements (Ayds)

Dishes and cocking pans '
Dishwashing liquid and dishwater detergent
Dyes _

Electric light bulbs

Extension cords

Feminine hygiene prodhcts

Fertilizer o
First aid suoplles

Fuses o
Glassware and mugs
Greelting cards

Hardware supplies (screwdriver, hammer)

Househeold glue and cement

Insect and pest repellant

Hair products (hair color, sprays, permanents)

Hair removal products (Na__, Zip)

Hosiery

Kitchen utensils

Laundry supplies (detergent starch fabric softeners) -
Matches - - - ;
Medicines

Mens toiletries {shaVLng cream)

Mouthwash

Paper products i

Pet foocd and supplies ~ . R

Picture frames ) -
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Plant supplies (pots, focd)

Plastic products {trash bags, waste cans, storage containers)
Potted plants

Razor blades and razors

Sandpaper 7

School supplies ComeT

Scouring agents (SOS, brillo pads)

Scouring powders

Sewing supplies

Shoe laces and shoe care orcducts

Scap and scap products

Sponges

Suntan lotions, cils, creams and screens

Thermometers :

Tovys ...

Towals (dish, hand)
Vacuum clean bags
Vegetable seeds
Vitamins

Waves and polishes
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APPRCVED PROPOUSED
WEST VIRGINIA IEGISLATIVE REGULATIONS
STATE TAX DEFPARTMENT
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SERTES 15
1987

CONSUVMERS SALES AND SERVICE TAX

AND

USE. TAX

Subject

Advertising Agencies

Amount of Tax

Apparel Stores

Apporticnment of Purchase Price

Auctioneers, Auction Sales, Auctions

Ballroom Dancing

Banking Business

Barber and Beauty Shops

Boat and Aircraft Dealers

Bend to Secure Payment

Bockkeeping Services

Building Materials

Cancelling or Revoking Permits to Collect Use Tax

Charitable Organizations.

Churches

Coin—Operated Machines and Devices

Collection Agencies

Collection of Sales and Service Tax and Use Tax

How Sales and Service Tax Collected

How Use Tax Collected

- Section

110-15-71

-110-15-3

. 110-15-%0

110-15-93
110-15-85
110-15-101
110-15-31
110-15-82
110-15-64
110-15-31
110-15-85
110-15-54
110-15-16
110-15-74
110-15-41

110—15“46— TR c-e T

110-15-58

110-15-4
110-15-4.1
110-15-4.2
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Collection of Use Tax by Reta11er
Foreign Retalilers
Absorbing Tax - Cr_mlnal Penalty
Failure to Collect Tax; Liability of Vendor
Liability of Purchaser for Fallure to Pay the
Sales angd Service Tax |
Liability of User for Payment of the Use Tax
Credit for Sales Tax Liability Paid to Another State.

Collecticn of Tax
Tax Paid by Ultimate Consurer
Tax as Debt
Conditional Sales, Credit Sales, Etc.
Cash or Credit Sales
Conditional Sales
Sales on Approval
Lease-Furchase Sales
Finance and Carrying Charges
Discounts
Exchanged Merchandlse
Eebates and Trade-Ins
Merchandise Held or Laid Away
Barter
Sales Which are Recinded-Returned or Damaged Merchandise

Cormodity Brokers

Contalner Depee;ts

Consultants C s

Country Clubs, Golf Courses

Data Processing Equipment Sales

Definitions

Business’

Casual and Occasional Sales Not Conducted in a Repeated
Marner or in the Ordinary Course of Repetitive and
Successive Transactions of Like Character

Church

Comraurnication

Consumer or Ultimate Consumer

Contracting

Directly USed or Consumed

Drugs e i _

Gross Procesds '

Isolated Transactions

Leass” :

110-15-4.
3110-16-4,

110-15-4.
110-15-4.
110-15-4.
110-15-4.

o U1 st W)

OO0 )

110-15-4.

110-15-12
110-15-12.
110-15-12.
110-15-12.
110-15-12.

S 110-15-1%.

110-15-12.
110-15-1Z2.

110-15-88
110-15-32
110-15-102

:llO—lS—Sl
- 110-15-77
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Manufacturlng

Person

Persocnal Service .

Poultry House

Purchase

Purchase Price

Purchaser

Production of Natural Resources . . . —— .
Retailer .

Retailer Engaglng in BUSLHESS in Th;s_Suate
Sale, Sales or Selling

Seller

Service or Selected Service - _
Tangible Personal Property

Tax _

Tax Comm1551oner or Connu551oner
Taxabkle Services

Taxpayer

Transportation

Transmission

Use :

Vendor

Delivery of a Certificate of Exemption in Lieu of Tax

Delivery Charges

Direct Pay Permits

- 110-15-

110-15-2.12
110-15-2.13
110-15-2.14

110-15-

110~15-2-22" . -

110-15-2.23

110-15-2.24 .
0116-15-2.2%

110-15-2.26
S 110-15-2.27
110-15-2.28
110-15-2.29
110-15-2.30
110-15-2.31

-110-15-2.32

110-15-2.33

110-15-9d

110-15-839

110-15-8c

Doctors, Dentists, Dental Laboratories, Optometrists, Opticians 110-15-62

Driver Instruction

Drugs ' e e

Electronic Data Processing Services and Related Software

Elementary and Secondary Schools

Emploves or Independent Contractor

Employee's Meals _ o

Exemption of Food Intended for Human Coqsumptwoq,
Definitions and Exceptlons o
Ixemmtion ] _
Aggregation of Sales h -
Definition of Food ' o
Tests for Determining Whether "Food is Intended For

110-15-100
110-15-92
110-15-76
110-15-40

. 110-15-60
110-15-53

110-15-10

110-15-10.
110-15-10.
110-15-10.

LN 3% e
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Human Consumpiion”
Focds Exempt After June 30, l98l
Not Included as Food
General o
Dietary Supplements - .~ . . . ___ e = i
Medicines T LT e T
Vitamins and Mlnerals .
Definition of Food- —Service Establlshment

General

Special Rule for Delicatessens, Dairies and Bakery Stores

Not Included in Food-Service Establlshmen
Sales by Public and Private Schools, Etc.

Sales by Colleges and Universities

Sales to Iow Inccome Elderly Perscons

Sales by Charitable and Neonprofit Crganizaticns
Sales by Religious Organizations

Appllcatlon of Regulation to Specz:lc VEndors
Hospitals -~ - - '
Hotels, Motels, Tourlst,Homes and Rooming HOuseS"“'
Mlcrant Farm Wbrkers ) ’ _

Nursing and Convalescent Hcmes

Street Vendors

Summer Camps

Youth Organizations

Grocery-Type Store

Delicatessen

Bakery Store and Pastry Shep

Dairy Store .

Cther Retailers of Focd

Sales of Food From Vending Machines

Caterers and Catering Cperaticns

Exemptions
General
Per Se Exenptions
Exemrptions for Which Exemptlon Certwflcaue Requlred
Refundable Exermptions
Specific Usé Tax.Exemptlons
Exemptions; Except1on for quuors and Wines Purchased
for Resale
Moving Residerice or BuSLness into State

Exterminators

Farm Equipment

Filing Tax Returns
Sales and Service Tax Retirn and Payment; Excepticn
Cther Times for Filing Returns
Cuarterly Return

- 110-15-1

110-15-1

S110-15-1

110-15-10.
110-15-1
110-15-1
110-15-1

110-1=2-1
110-15-1
110-15-1
110-15-1

110-15-1
110-1=-1

110~15-1
110-15-1
110-15-1
110-15-1
110-15-1

OOOOOOOOOOOOOOOOO
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110~15~10..
110-15-10.

110-15-9
110-15-9.
110-15-9.
110-15-9.
110-15-9.
110-15-9.

110-15-3.
110-15-82,

110-15-10
110-15-93

110-15-13

T NPT SR

m»b-wNH

HHF-‘I—'I—'\OCOMO\U‘;D-UJMH

¥= G b O

Ul s )

3

110-15-13.

110-15-13

.

110-15-13.




o

State Tax Department
Title 110 . |
Series 15

anrual Return; Extensicon of Time
Liability of Successor in Interest
Use Tax Return and Payment; Exception

110-15-13.1.3
110-15-15.1.4
110-15-13.1.5

Flight Instruction L 110-15-100
Florist o 110-15-51
Fraternity Houses 110-15-70
Funeral Directors 110-15-39
110-15-8.

Furnishing of Services Included; Exceptlons C
Professicnal Services _ '
FPersonal Services
Services Rendered by Corporatlons Subject to Public

Service Commission in Control 110-15-8.1.
Furniture Stores 110-15-20
General L 110-15-1

Type of Regulatlon ’ 110-15-1.1
Scope _ . o 110-15-1.2
Authority 110-15-1.3
Filing Date 110-15-1.4
Citation _ 110-15-1.5
Ceneral Procedure and Administration 110-15-18
Grocery Store Coupons _ 110-15-95
Hardware Stores L 110-15-
Hospitals ~110-15-36
Hotels, Motels, Tourist Homes and Rooming Houses 110-15-38
Imposition of Tax on Gas and Special Fuels 110-15-11
CGeneral 110-15-11.1
On Purchase Out-of-State 110-15-11.1.
Upon Whom Tax Inmposed 110-15-11.1.
Measureg of Tax s 110-13-11.2
Definitions Trorres — - 110-15-11.3
Determination of Average Wholesale ‘Price 110-15-11.4
Computation of Tax Due from Motor Carriers 110-15-=11.5
Return and Payment of Tax 110-15-11.6
Compliance . - 110-15-11.7
Direct Pay Permits 110-15~11.8
Credit Against Use Tax 110-15-11.9

" -110-15-8.1.1
110-15-8.1.2
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Dedication of Tax to Highways
Construction

Interior Decorators LT S

Insurance Agencies

IRC 501(c)(3) and IRC 50i(c)(4) Orcanizations

Jewelry Stores S

Laundries, Taundromats and Dry Cleaning

Leased Departments

Iegislative Findings

Lisbility and Penalties )
Liability of Officers of Corporaticns
Penalties; Jurisdiction

Maintenance Contracts

Maintenance of Records
Sales and Service Tax Records
Keeping and Preserving Records
When Separate Records of Sales Requzred
Sales to Affiliated Companles or Persons
Records of Nonresidents Doing Business in State
Use Tax Records
Keeping and Preserving Records
Fxamination of Recerds

Masseuses

Medical Laboratories

Method for Claiming Exempt10ns Refunds of Tax Credit

Against Other Taxes o o ]
General . o I . STl
Fliing Claim for Refund o T
Filing Claim for Credit = '
Documents Supporting Claim for Eyempulon
Filifg Cleim Within Time Limit
Time Limit for Filing Claim for Credit
Assignment of Right to Refund or Credit

Motor Vehicle Dealers

116-15-11.10
110-15-11.11

110-15-84
110-15-105
110-15-72
110-15-50
110-15-67

110-15-44

110-15-1a

110-15-17

110-15-17.1
110-15-17.2

110-15-7%

110-15-14

110-15-14.1

110-15-14.1.1
110-15-14.1.2

110-15-14.

1.3

- 110-15-14. l 4
110-1%-14.2

110-15-14.2.1

110-15-80
110-15-98

110-15-9a.
110-15-9a.1
110-15-9a.2
- 110-15-9a.3
110-15-9a.4
110-15-9a.5
110-15-%a.6
110-15-9a.7

110-15-65

©110-15-14.2.2
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Music Instructors

Natural Resource Brokgrs

Newspapers and Magazines

Nenprofit Organizations

Nursing and Convalescent Homes

Out-of-State Purchases

Parking

Perscnal Services and sales to Persons Rendering Such Services

Persons Rendering Services

Photographers and Film Develcpers

Physical Fitness Centers

Places of Amusement

Plane and Boat Rides

Printers, Lithcgraphers, Mimeographers, and Multigraphers

Professicnals

Public Assistance . ... .. -

Radic and Television Broadcasting Stations |

Real Estate Brokers

Remittance of Tax e [ -

Rentals

Repairs to Tengible Personal Property

Restaurants and Bars

Royalties. ST AR

Sales by the State, Counties and Municipalities

Sales to and Purchases by Nenresident Individuals

 110-15-83,

110-15-106

~ 110-15-50

- 110-15-42

o 110-15-37

_110-15-43
 110-15-69
110-15-35.
110-15-33 .
110-15-68
| 110-15-78
| 110-15-52
710-15-104
110-15-49
110-15-99
110-15-57
110-15-48
110-15-87
110-15-5 .
110-15-45
110-15-47
110-15-91

110-15-96

o: 110-15-34

- 110-15-30
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Service Stations

Sorority Houses

Specuiative Builders

Surmer “Camps, Camping and Trailer Parks

Taking Exemmulon Certificate

Retailer Must Show Sale Subject to Use Tax Not at
Retall; Presumption

Acceptance. of Fxemption Certificate

Retention of Exemption Certificate

Tanning Salons

Tax on Gross Pj:oceeds of SaWes of ihanufactured r_tc. Products

Trading Stamps, Coupcns and Meal Tickets

Trailer Parks

Transition Rules

Travel Agencies

Warranties B

Well Servicing

110-15-94
110-15-70
110-15-55
110-15-39

110-15_56

© 110-15-97

110-15-18
110-15-81
110-15-63
110-15-66




FUBLIC COMMENIS TO THE .
CONSUMERS SALES AND SERVICE TAX e
AND USE TAX REGULATICNS P
voea gy T .

The following are the public comments received on the ansgners"éalés and
Service Tax and Use_Tax Regulations. GCenerally, the comments” listed are not a
word-for—word recitation of .those which were received; rather, what is provided
here is a synthesis of that received. The comments are followed by a brief
statement of the Tax Depariment's response to the issue raised.

Comment: Exempt and non—exempt purchases should remain as the law states.

were modified substantially by S.B. 536 and S.B. 760, both of which took effect
July 1, 1987. The exemptions to those taxes were also modified. In
promulgating these new regulations, the Tax Department has incorporated those
modifications. The Tax Department has no authorization to retain the previous
exemptions applications subsequent to the passage of legislation which changed
those applications.

Response: The consumers sales and service tax and the use tax statutes

Comment: . A direct pay permit should ke issued only to those who want to
have the option of paying the state direct for non-exempt purchases.

Response: West Virginia Code § 11-15-9b(a) requires that except for the
exemptions specified, any purchaser who may claim any other exemption must pay
the tax to the vendor and either claim & refund from the Tax Commissioner or -
apply the tax overpayment as a credit against other specified tax liabilities.
West Virginia Code § 11-15-9d authorizes the use of direct pay permits whereby
the purchaser may pay the tax directly to the Tax Commissioner and nct to the
vendor . _ ' - '

The Tax Cemmissicner does not require the use of direct pay permits; he
simply authorizes the use of the document in lieu of the purchaser paying the
tax to the vendor. ' ' : ) -

Section 110-15-9¢ continues this corcept in the regulations. The purchaser
who is not authorized to use an exemption certificate may pay the tax to the
vendor or use the direct pay permit. It must be noted that the direct pay
permit return allows for the use of an exemption SO that 1f the purchaser may
claim an exemption from the tax, he may use the direct pay procedure and not be .
required to pay the tax imposed, thereby precluding the need for paying the tax
and claiming a refund. B - : : SR

Comment: The listing of vendors from whom & purchaser who uses the direct
pay permit procedure should not be recuired.

Response: The Tax Department is in agreement. Even though the statute is
not entirely clear at this point, the Tax Department has now determined that
5.B. 760 makes this discretionary with the Tax Commissioner; therefore, the
filing of vendor lists for the direct pay permit procedure, previcusly required
under S.B. 536 can now be abandoned. However, the Tax Department does feel it
is appropriate to require the taxpayers to maintain in their own records an
index of those vendors to whom they have given the direct pay permit number.

Conment : The tax exemption form would be used by all those persons,




including manufacturers, who did not elect to use the direct pay procedure.

Response:  Presuming this comment refers to the xempticn certificate, it
must be noted that the types of transactions in which that document may be used
has been reduced and that not all purchasers may use an exemption certificate,
As roted previously, W. Va. Code § 11-15-8b(a) requires certain purchasers tTo
either pay the sales tax and claim a refund or pay the sales tax and utilize the
overpayment as a credit against specified tax liabilities. The direct pay
proceduré 1is merely one authorized method of carrying-cut this requirement.
Manufacturers, as well as other persens, fall within this statutory requirement.
The regulations merely carry-out the statute.

Comment : Non-resident purchasers should be able to use the exemption
certificate utilized in the state where the purchaser is 2 resident.

Respense: This is provided in Section 110-15-6.3.1.

Comment: A customer's direct pay permit number should be maintained in a
separate permanent file until changed or revoked, and there should be no
requirement that the purchasers nurber be recorded on the invoice.

Response: West Virginia Code § 11-15-9d(4} provides that "vendors who make
sales upon which the tax is not collected by reason of [usage of a dirsct pay
permit] shall maintain records in such manner that the amount invelved and

identity of each such purchaser may be ascertained.”

It is the Tax Department's position that the easiest manner for
effectuating the foregoing requirement is to record the direct pay permit number
on the invoice. In that manner, the amount of the purchase and the purchasers
identity may be easily ascertained. Even though it will not prevent all abuse,

this procedure should ag€sist in discouraging persons from using the direct pay

mumbers of their respective. empioyers because the invoice will be made out to . .

the business, not the individual.

Additionally, because exemptions can be obtained in wvarious methods and
because a taxpayer could choose to not use the direct pay permit on totally
taxable purchases, it is necessary that it be possible to relate a specific
transaction to a specific method of exemption in order to protect the vendor: -

Tnsofar as the related complaint about cash sales and the now added burden
of preparing an invoice is concerned, it is not valid because it was necessary
in the past to be able to document to whom sales were made for the purpose of
taking an exemption certificate. '

Corment: The interpretation of the exempticn for purchases directly and
not directly used in a business subject to the gross receipts tax was Tco
narrow. -

Response:  The Tax Department determined that the language of Section
110-15-9.4.7 should be broadened and, as 2 result, the section in question was
rewritten. ' - e T ' SRR

Centnent : The rules governing apportionment should provide greater
guidance. ST - : o




Responise: - The Tax Department has determined that at this point in time, it
would be inappropriate to develop in-depth rules relating to apportionment.

There is too great a variety of businesses which would be able to apportion to

allow for the development of precise apportionment rules.

Comment: Funeral directors have questioned whether certain activities
should be subject to tax. -

Response: At the outset, there Is the issue as to whether activities for
which no charge are rendered is subject to tax. The law doces not impose the
sales and service tax on activities for which the vendor does not render a
charge. Additionally, the regulation does not provide that the tax is imposed
on the services of embalming and dressing; in fact, the regulation governing
funeral directors is identical to the policies in effect prior to passage of
S.B. 536 and S.B. 76C. T

Comment: In Section 110-15-12.3.5, the sales price upon which the sales
and Service tax or use tax is to be computed should not include carrying
charges, finance charges, or similar items.

Response: The Tax Department is in agreement and Section 110-15-12.3.5 has

been corrected accordingly.

Comment : In Section 110-15-9.3.9.2, the exemption for purchases of
tangible perscnal property or services usad in the business of selling a taxable
service should be clarified to include general and administrative expenses.

Response: As S.B. 536 and S.B. 760 did not change this type of exemption,
the Tax Department feéls that the regulations explaining the broad nature of
this exemption are sufficiently clear. ,

Comment: Gross receipts taxpayers should be authorized to file the direct
pay permit return on a quarterly basis as opposed to the monthly requirement
established in Secticn 110-15-9c.2. T -

Response: - Section 110-15-9¢.2 is based upon W. Va. Code § 11-15-8d{b). &s
a result, the Tax Department has no authority to change the filing requirement.

It should be pointed out that Section 110-15-13.1.2, permitting quarterly

filing, relates to a vendor who collects .and remits the tax in question. It is
not applicable in the instant situation.

Comment: An exemption certificate should be valid until the vendor is
advised otherwise by the purchaser, regardless of how long the time-frame may
ber. : R

Resronse: Taxpayers are reguired to renew their business registration on
an armual basis. It is the Tax Department's position that the filing of a new
exemption certificate protects the vendor in that he Is then aware the tawpayer
is continuing in business for another year.

Comment: Vendor should have up to ninety (90) days after the =ale to
provide an exempticn certificate. ’

Response: It is the Tax Department's position that W. va. Code § 11-15-6




requires the purchaser to provide the exemption certificate at the time of the
sale. Additionally, this does provide protecticn to the vendor in that if the
purchaser should fail to provide the certificate at a later point in time, the
vendor may be held liable for the uncollected tax.

Comment:  That banking-related activities should £fall within the
professional service exemption.

Response: Section 110-15-8.1.1 illustrates the Tax Department's position as
to-what should be considered to fall within the professional service exemption.
For the instant situwaticn, if the services are those for which a professional
license is required, it will be considered a professional service eéxempt from
the sales tax. It is felt that this is a workable standard.

Comment: The sale of. 1ntang1ble personal prOperty by a bank should not be
subject to sales tax. o

Response: It i1s not the sale of intangible perscnal property which is
subject to the tax in gquestion. It is the service charge collected by the bank
which is subject to the tax. -

This concept may be applied consistently. The wire transfer fees that a
bank charges are subject to the tax, not the amount of ‘the funds transferréd.
Similarly, Just because the transfer of funds may take place through the use of
data processing equipment, the charge is still on the service of transferring
funds, not for data prccessing It is the Tax Eepartment S position that the
use of such equipment merely facilitates the erans fer and it is not the basis
for the fee.

In like manner, the fee charged for the extension of a line of credit is a
fee charged for a service provided by the bank. It is not a question that it is
a charge which is incident tec the transfer of intangible property; rather, it is
more. approprlate and more accurate to view these transactions as serv1ces the
provision of which is subject to a charge, and that charge is taxable. It is
essential to understand that the tax is not imposed con the assets.of the bank,
or the actual interest income of the bank, or on the actual electronic data
precessing services performed for others. The tax is imposed .upon the fees
charged for nornprofessional services.

Comment: That interest charges should not be subject to the tax.

Respense: "The Tax Department is in agreement that interest should not be
subject to. the sales tax. The question, however, is just what should be -
included as interest income.

The Tax Department is of the copinion that the best gauge for determining
what comprises interest income is whether the Internal Revenue Service considers
such charges as interest to the borrower. Surely, if the borrower cannot
consider & charge as interest, then,nelther should the lender.

Comment: That the agpllcatlon of "electronic data process1ng services" is
too narrow in scope. '

Respohnse: The definition of the phrase "electronic data processing
services" is identical to that provided in W. Va. Code § 11-15-9(z). The Tax




Department's position 1s that the statutory definition is very precise ard,
therefore,” being an exemption provision, does not allow for a broad
interpretation. As a result, it is the nature of the activity and the fact that
it is.performed for another that determines whether the exemption applies. As
an example, even though a bank's trust department maintains its trust records on
a computer, it does riot logically follow that any activity in its trust accounts
should be. labeled as electronic data processing services. The fee charged is
for the service of managing the trust accounts; the data processing merely
expedites that process. There should be a similar résolution of the issue as it
relates to credit card charges.

Comment: The phrase in Section 110-15-31.3 which states "unless expresély
exerpted, all sales and services by banks are subject to tax" is more’
restrictive than for other industries. : ; :

Respense: The Tax Department concurs. "Unless expressly exempted" has been
deleted. - L ' — ' ' '

Comment: _Proposed language relating to banking should be substituted for
that in the regulations. : - '
Response: The Tax Department is not in agreement. It prefers language
which will allow banks to be subject to.the tax in a manner similar te that for
other industries. a '

Comment: That the language relating to packing materials and containers is
too narrow in scope. - ’ . '

Response: The Tax Department is in agreement. Section 110-15-32 has been
rewrititen. - , . ..
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certified public accountants STATE TAX

COMMISSIONER

July 30, 1987

State Tax Commissioner

WW=-300 R

State Capitol

Charleston, West Virginia 253035

RE: Emergency Regulations _
Conhsumers Sale and Service Tax and Use Tax
West .Virginia Code Section 294-3-15 and 11-10-5
Series 15 S -

Public Comments

Dear Sir:

We have reviewed the Emergency Regulations filed July 1, 1987, as they relate to
Consumers Sales and Service Tax and Use Tax. In attempting to evaluate them and
determine the items to which they apply, we found a few areas we feel need further
study.

We offer the following recommendations, which we feel will help to clarify these
areas. We are also including ocur reasoning behind the recommendations.

We feel the list of per se exemptions should be expanded to specify certain other
items which we interpret as exempt. They are:

1. Any fees or other comsideration paid or received in conmection with the sale
or other transfer of intangible property and services related to that transfer.

Under Regulation Section 2.22, the definition of "sale" refers to the transfer
of tangible personal property.

Regulation 2.24, defines services as "...activities..., which involve the
rendering of a service as distinguished from the sale of tangible personal
PLOPETETeeas'

The sale of intangible property and services related te such sale is not
excluded from the above definition, although we believe the intent of the
law is to exclude those items.

Making a specific provision in the regulations for the per se exemption of
intangibles (which are exempt by their nature) would clarify this fact.

2. All interest, finance charges, fees and other consideration paid in connection
with the extension of credit should be exempt per se as consideration paid
in connection with the transfer of intangible property (i.e. money).

1000 Laidley Tower, 500 Lee Street East, P. O. Box 2629
Charlaston, West Virginia 25329
304/346-0441

Member of Associated Regional Accounting Firms
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Since momey is intangible property, any fee paid in connection with borrowing
it should be exempt per se. Including this as a specific per se exemption
will clarify the fact that such charges are exempt.

3. All banking services which are traditional banking services to full service
banks and thrift institutions should be listed in the per se exemptions under
the definition of professicnal service. Banks and bankers must comply with
restrictions imposed by all levels of government, which regulate their acti-
vities and services and set standards for education and other qualifications.
The banks, as a group, also try to provide standards for the industry to avoid
further governmental intervention.

Because of the high level of regulations imposed on banks and because the
services traditionally rendered by banks cannot be rendered by unregulated
organizations, we believe the services are professional services.

Of course sales of tangible personal property, such as checkbook covers, money
bags and promotional items would not be exempt. ’

Regulation Section 31.3, dealing with banks, states "Unless expressly exempted,
211 sales and services by banks are subject to tax." We believe that this regula-
tion imposes a higher standard upon banks than on other businesses. Because the
presumption under the law (Section 11-15-6) is that "511 sales and services are
subject to the tax until the contrary is clearly established," the sentence quoted
above from Regulation Section 31.3 is unnecesgary and should be deleted.

Anothaer area we feel needs more clarification deals with retailers and wholesalers.

Materials and supplies purchased by retzilers and wholesalers necessary to pack-
age merchandise for resale and for transport by the customer in the store and
from the store should be exempt because it is a part of the product.

For example, trays, liners and wrappers used by sellers of meat and various
produce and bakery products are required by law and are necessary to maintain
proper sanitary condition. In many cases the item would not be merchantible
without the packaging materials. '

Shopping bags are necessary for the completion of the sale. They are not a ser-—
vice, because if the sale were not made there would be no need for the bag. It
has no value other than that connected with the purchase of merchandise.

We sincerely appreciate the opportunity to comment on these regulations. If we

may provide additional informatign,ﬂy}ease let us know.
Sincerely,
T T
y??%é;é %4;{;L4ﬁ;a¢4¢ﬁ
Mary Kzggement, Supervising Senior
MKD/isy

xe: Ms. Lydia McKee
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STATE TAX

ASHLAND OIL, INC. *+ POST OFFICE BOX 14000 * LEXINGTON, KENTUCKY & <0512 * Mﬁ_ﬁ

TAX DEPARTMENT

July 24, 1987

State Tax Department
State of West Virginia
Charleston, West Virginia 25303

Attn: Michael E. Carvl
State Tax Commissioner

Dear Mr. Caryl:

ashland 0il, Inc. applauds the State's effort in adopting
emergency legislative regulations on the new consumar sales,
service, and use tax law which became effective July 1, 1987.
However, upon reviewing said regulations, we would like to ex-
press our concerns about the Department’'s approach to documean-
ting exempt transactions. We are particularly concerned about
Regulation 110-15-6 entitled "Taking Exemption Certificate”.
In our opinion, the regulation as purpcsed places an undue burden
on West Virginia vendors.

We have specifically identified three areas:

1) Renewal of éxemption certificates on a yearly
basis.

2) MNotation of purchaser's direct pay permit number
on invoices, sales slips, or other sale records.

3) Acceptance of vendee's exemption certificate at
the time of sale and not thereafter.

mhe first area of concern of the proposed regulation provides
that a vendor should renew exemption certificates from each of .
his exempt purchasers on an annual kasis. In practice, this 1is
an unnecessary burden placed upon all retailers doing business
in the State of West Virginia. We submit that an exemption certi-:
ficate should be valid until advised otherwise by the purchaser.
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Michael E. Caryl
July 24, 1987

The second problem area reguires the retailer to note the
purchaser's direct pay permit number on its inveoices, sales
slips, or other sale records. The law requires that before a
sales transaction is free of .tax, the retailer must obtain =
direct pay permit number and have such number on file for in-
spection by the State Department of Reverue. We contend that
the maintenance of a customer. direct pay permit would fulfill
the law and that the Department's regulatory reguirement of
placing the numbers on invoices or sales slips is burdensome
and should be abandoned. S ' '

Finally, the regulatory reguirement that an exemption cerii-
ficate *s only valid when accepted by the vendor at the time of
sale, and not thereafter, creates an administrative nightmare.

The intent of the law is to exempt certain transactions f£rom

the consumer sales, service and use tax. Though the Commissioner
is empowered to promulgate regulations to carry out the intent

of the law, we contend that this portion of the regulation does
not do sa. To unilaterally invalidate duly executed exemption
certificates for transactions exempt under law because the re-
tailer. réceived it a day late promotes 11l will between businesses
ané the State. We submit that a period not to exceed ninety (90)
days after the date of sale would be reasonable. Thereafter, a
retailer should be able to obtain, other documentation (i.e.
affidavit) to substantiate such transaction was exempt from tax. .

Upon your review of Regulation 110-15-6, together with our
comments, we would be glad to discuss our concexns in greater
detail if you think it would be appropriate. :

Yours very truly,

Booten, Mgr.
g Exclse Taxes

JGR:alw
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vetom Post Officas Bux 1986, Charleston, West Virginia 2532; STATE TAX
o Tela'phone: area' cods 304—348-4700 COMM!SS]ONER

July 30, 1987

Honorable Michael E. Caryl, Commissioner
State. Tax Department . )
WW-300

State Capitol ) i _
Charleston, West Virginia 23305

Comments Regarding Emergency
Legislativa Regulations-—-—
Consumer Sales And Service
Tax And Use Tax

Tn accordance with your Notice of July 1, 1987, the
following comments are submitted on the above-referenced
emergency regulations on behalf of Appalachian Power Company.
Wheeling Electric Company, Ohio Power Company and other

subsidiaries of the American Electric Power Company operatin
in West Virginia. : :

f1) §9.4.8 {page 30) - This appears to.be an attempt
to incorporate the statutory exemption for gross receipts
taxpavers as set forth in West Virginia Code §11-15-9,
Subsection (v), as enacted in Enrolled Senate Bill No. 760
(1987 extended regular sessicon). However, §9.4.8 uses the
word "activities" as originally set forth in Enrolled
Committee Substitute for Senate Bill No. 536 (1987 extended
regular session}. Senate Bill No. 760 specifically amended
said Subsection (v) to substitute the word "pusinesses" for
the. word "activities," the purpose being to clarify the
Legislature's intent in Senate Bill No. 536 to continue the
broad-based exemption from sales, service and use tax for
taxpavers the businesses of which are subject o the business
and occupation tax, severance tax or: telecommunications tax
on and after July 1, 1987.

We submit that §9.4.8 should be amended by substituting
the word "businesses" for the word "activities" so as to
accurately reflect the governing statutory provisions.

(2) §9¢.2 (page 37) and §13.1.2 (page 7%) - A con-
current reading of these provisions appears to require monthly
filing of direct pay permit returns regardless. of the amount
of tax liahility. However, West Virginia Code §11-15-20 o




Honorable Michael E, Caryl = - 2 = ) ngy 30, 1287

specifically authorizes the filing of guarterly returns if
the monthly tax liability does not excesd $530.00

As for gross receipts taxpayers such as ourselves who
will continue to enjoy a broad-based exemption, it is highily
unlikely that our sales/use tax liability will approach
$50.00 in any month. The provisions of Code §11-15-24,
* gubsection (b) notwithstanding, we submit that §13.1.2 should _
reflect the statutory authority established in Code §11-15-20 ..
so as to.allow gross recelpts taxpayers to file guarterly
direct pay permit returns if applicable.

We recuest your positive consideration of these comments.
Very truly yours,

0 _dis-Setd

P. Scott Icard
Covernmental Affairs
Representative

PSI:1ls
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Comments Regarding Emergency
Tegisiative Regulations-—--—
Consumer Sales And Service
Tax And Use Tax

Tr azccordance with vour Notice of July 1, 1987, the
following -comments are submitted on the above-referenced :
emergency regulations on behalf of Appalachian Power Company .
Wheeling Electric Cempany, Chic Power Company and other o
subsidiariss of the American Electric Power Company operating
in West Virginia. :

(1) §9.4.8 (page 30) - This appears to be an attempt
to incorporate the statutory exemption for gross recelpts
raxpavers as set fortn in West Virginia Code §11-15~9,
Subsection (v), as enacted in Enrolled Senate Bill No. 760
(1987 extended regular. session). However, §9.4.8 uses the _
word "activities"” as originazlly set foxrth in Enrclled -
Committes. Substitute for Senate Bill No. 536 {1987 extendad
regular session). Senate Bill No. 760 specifically amended
said Subsection (v) to substitute the word "husinesses" for
the-word "activities," the purpose being to .clarify the
legislature's intent in Senate 8ill1 No. 536 zo continue the
broad-based exemption from salés, service and use tax IOr

taxpayers th are subject to the business

the businesses of which
and occupation tax, saverance tax or telecommunications tax

on and after July 1, 19887.

We submit =hat §%.4.8 should be amended by substituting
the word "businesses" for the word "activities" so as to
accuratelv reflect the governing statutory provisions.

(2} §9c.2 (page 37) and §13.1L.2 (page 79) - A con-
current reading of these provisions appears =0 reguire monthly
filing of directi pay permit returns regardless. of the amount
of tax liability. T

e —

Howewver, West Vixginia Code §11-15-20




Honorable Michael E. Caryl = - 2 - - July 30, 1887

specifically authorizes the £iling of guarterly recurns if
the monthly tax liability does not exceed 550.00

As for gross receipts taxpayers such as ourselves who .
will continue to enjoy a broad-based exemption, iz is highly
unlikely that our salss/use fax liability will approach
$50.00. in any month. The provisions of Code §11~-15-594,

Subsection (b) notwithstanding, we submit that §13.1.2 should
reflect the statutory authority established in Code §11-15-20
so as to allow gross receipts taxpayers to file guarterly
direct pay permit returns if applicable.

We reguest your positive consideration of these comments.
Very truly yours,

{3 3

— R,

D. Scott Icarxd
Governmental Affairs
Representative

PSI:1ls




Independent
Oil & Gas Association of West Virginia

22 Capitol Street, Charleston, West Virginia 25301-2893 Telephone (304) 344-9867
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Dear Commissicrmer Caryl: =
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Service

Subjeect: Froposed Regulations - Comnsumers Sales &
Tax ) - :

The.menbers of the Indeperdent 0il & Gas Asscociation of West
Virginia desire to respond o the Emergency Regulaticons and
the Notice of a Cammernt Fericd on a Froposed Rule Tiled with
the Secretary =f State of West Virginia, July 1, 1987,
regarding the Corsumers Sales arnd Service Tax and Use Tax.

Yeour comsideratiorn is requested orn the fellowing items:

Sales to and PFurchases by hNorresidemnt

Title 110-15-30
Irgividuals

Sectiom 30,2

We believe that regulaticns as stated are ircomsistert with
the Marathen Ooal Bit Cou, Inc. v Hardesty, Tax Comm? v {(Cir.
{1379 . This decision held

Ct. Fayette Cty. CR C-7&-8£90,
that certain persows engaged "im this state" in contracting,
marmafacturing, tramsportation, transmissioon, commmicat Lo,
o im the production of watuaral rESoLrCES Was nol
urcomstituticomaly, however, the exemption should be
interpreted to grant the exempt iz to nor-resident customers
as well as local (irn—Btate) customers. It further held that
the derial of such exempticw to out-=f-state customers is
vielative of the equal protecticon clause of the U. 5.
Cormstitution amd that such would deny o the taxpayer the
right tTo compete faor out—-of—state business free of urlawful




restraint on interstate commerce. The regulatisns as stated
are so restrictive as to leave the verndor unsure ot his
liability to charge tax in many instances. It is understood
that the cut-of-state purchaser counld rnot get a direct pay
permit since that purchaser will wot have a West Virginia
busiress licernse and, therefore, the vendor wonlld appear to
have to charge tax to this purchaser. The regulatiors
indicate that any sale of tangible personal property within
this State to a rorvesidernt which is delivered by the wvendaor
ta such purchaser outside this State shall rot relieve Lhe
vendor from the respomsibility of collecting the zales and
service tax unless the vendeor?s bools, records and other
evidernce show that such delivery was ivndispensable to the
sale. The fact that arn cut—sf-state purchaser has an o~ f -
state address and the property was mailed or delivered tos
euch address is rot sufficient to relieve imposition of the
tax; nor does suech fact establish comsummaticn of zale
mutside this State is extremely restrictive. The regulations
deo vet olarify the point at which the sale takes place or the
criteria for determinaticon of whern title passes to the
purchaser. The bid for out-zf-state busirness can be very
competitive and the faet of the need to charge tax dus to Lthe
irability of the cut-of-state purchaser to uze West Virginia
compliance procedures even though meeting the exemption
regUuirements, may deny the West Virginia wverndosr the right to
compete for out—of-state business as the purchaser may buy
from the neighboring state where the tax makes the differernce
inm price. T :

We suggest that the regulations allow the out-of-state
purchaser to give the exemption of his or her state if the
purchaser would be eligible feor exemptice and allowed to use
a direcht pay permit if that purchaser were &an in—-state
purchaser.

Defimitions — Indirect Use

The regulaticons do mot appear to define inmdirect use. Senate
Eill 760 pgives additicral ivdirect use to those persons
subject to business and cccupation tax, severance tax or
telecommunications tax. We racoommend that the regulations
irmelude the statement used by the Commissicrer to taxpayers
in guidarnce fer Consumers Sales and Serviece Tax and Use Tax
Exemptions which states that "These Husiresses will be exempt
o purchases for dirvect o not direct {merely incidental or
eorvenient) uwse i their busirvess activities which are
subject to ome of the above taxes”. Further clarificationm
ard examples wounld be helpful to taxpayers for guidance in
compliance with the rew law.




Title 110-15-12. L

[

Sectisn 12.3.5 Firnancde arnd Carrying Charnes

Regulaticns state that the sale price upcocn which the sales
arnd service tax oy use tax is o be computed shall include
carrying chargesy, fTirnance charges or similar items. It is
believed that fimance charges are charges for the use af
morey and are intangible assets which would rnot be subject to
corisuners sales and service and use tax. It is reguested
that these items net be considered as part o«f the sale
subject to tax.

Title 110153

Secticon 9.3 Exemptions for Which Exemption Certificate
Reguired

9. 3.9. 8 Purchaszes for use inm the businegs of =zelling

=i Ll A= s TS S

a taxable service.

It is requested that the regulations clarify that the
exenpticn for purchases for this type of busiress include all
targible persomal property or services to wsed o consuaned in
the busimess of selling incleding gerneral and administrative
expenses with examples such as office suppliss and expenses.

Thark you fooo your censideraticn of our camments.
Respectfully requested,
Dowmald B. Nestor, hairmarn

Indeperndent il and Gas Association of West Virginia Tax
Committee -




MYLAN PHARMACEUTICALS INC.

July 30, 1987
Michael E. Caryl

State Tax Commissioner
WW=-300

State Capital
Charleston,

Wv 25305

Subject: S.B. 336

Title 110 . - '
SBeries 15

Consumers Sales & Services

‘and Use Tax
Dear Comnmissioner Caryl:

We wish to object strenuocusly to the regulation of recording customer
direct pay permit number on invoices.

this number, it should be maintained in a permanent file until changed or
revoked.

We object to putting this number on invoices because we would incur

excessive costs of_changing our computerized invoice system.

the burden of cost to change our system
d. .
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We feel that bearin
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Fustifie

Aur -sales should be exempt from the sales and use tax under the state's
resale exemption.

Mayfield

Cont lexr

's
We feel that, once we have obtained .

This permanent f£ile would then be used for a state auditor's raview.
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July 30, 1987 _ COMQ;SES?O%EH

Commissioner Michael E. Caryl
West Virginia S;ate Tax Department
P.,0. Box 963

W-300 Capital Bulldlng

Charleston, WV 25324-0963

Dear Commissioner Carvl:
RE: EMERGENCY REGULATIONS FOR WEST VIRGINTIA

CONSUMER SALES AND SERVICE TAX AND
WEST VIRGINIA USE TAX

I offer the following comments on the subject regulations
on behalf of Aristech Chemical Corporaticon. Aristech is a
manufacturer and marketer of chemical products with a
manufacturing facility at Neal, West Virginia,.

Emergency Regulation Section 110-15-9%9c¢.l reguires that
Direct Pay Permit applicants specify the names of vendors in
theilr applications and notify the Commissioner on a guarterly
bagsis of any additions or deletions for.the vender list as a
Direct Pay Permit holder. This requirement is apparently the
result of Sec. 11-15-3(d) added by S.B. 536 and amended by
S.B. 760 which says in part that

vendors who make sales upon which the tax 1is
not collected by reason of the provision of
this section shall maintain records in such
manner that the amount involved and indentity
of each purchase may be ascertained.

This legislative provision is a reasonable and necessary
requirement to insure that vendors comply with the sales and
use tax provisions and maintain records for audit.. Vendor
invoices identify the purchaser and amiount of the traqsact¢on
as reguired by statute and are maintained by the seller and
available for review on audit. The vendor 1lstlng requirements
contained in the regulations are not mandated by the
legislative language and will impose an expensive
administrative burden not only on Direct Pay Permit holders but
the State Tax Department as well. Though we have only one
facility in West Virginia, we utlilize several hundred vendors
and continucusly add and delete suppliers. - All Direct Pay
heolders will have to create and mail a guarterly listing which
the Department will have to receive and file in storage. I do
not belleve that tnese listings w111 offer any benefit to the
Department.
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Vendor lists will not enhance compliance or aid auditors
in examinations. Vendors are only relleved of ceollecting and R
remitiing tax as a result of direct pay status when

(s)uch persocns ... notlfy each vendor from
whom tangible personal property is purchased
or leased or from whom Services are purchased
of thelir direct payment permit number and
that the tax 1s being pald dlrectly to the
tax commissioner.

Sec. 11-15-9(4)

Vendors are, therefore, required to collect direct payment
permit numbers before exempting such sales from tax. Customer
invoices and notification of direct pay status should ke )
sufficient for establishing an exemption during audit. This -~
documentation will be availlable to auditors at thelr regquest.

I might point out that Aristech holds direct payment
permits in four other states - Kentucky, Chio, Pennsvlvania and
Texas ~ none of which require purchasers to maintain vendor
listings. To my knowledge, no other state with a direct pay
permit system imposes such a reguirement.

I respectfiully request that you review Regulatian
110-15-9¢c.1 regarding vendor lists. It is my judgment that .
this requirement will impose a substantial administrative
burden on both taxpayers and vour Department with no
compensating benefit to the administration of the West Virginia
sales and use taxX system.

Very truly yours,

iRy P

Michael J. Prendergast
Director - Taxes

MIP/irr




West Vz'rginia Funeral Directors Association

INCORPORATED

QFFICE OF THE PRESIDENT
July 30, 1987

o ECEIVE))
Mr, Michael E. Caryl, Commissioner

State Tax Department : - . .
Capiftol Building JUL 31 sy
Charleston, West Virginia 25305 .
STATE TaX

Dear Mr. Caryl: COMM]SSIQNER

Following are comments relative To 110-15-53 (Funeral Directors) of the
Consumers Sales and Service Tax and Use Tax Rules recently filed with
the Secretary of State.

*The providing of folding chalrs, farpaulins, candles,
candeiabras, tents, and lowering devices are necessary for the
funera} service and, unisss contfracied for, are In most cases
not charged for. Thus, should notT be taxed.

*The use of funeral cars, flower cars, |imousines, and chapel
services are also Items that are necessary and a part of The
funeral service provided and should not be taxed. Chapel
services do not simply consist of "renting a room 1o have a
service in" put rather is a funeral managed, supervised, and
conducted by a [lcensed funeral director and is a part of the
professional service provided. Funeral directors do not rent
out funeral homes but rather conduct funeral services.

*Out of Fown funeral director's charges are for professional
services such as embalmling and dressing and as such should not
be taxed. :

*The procuring of burial permits, death certificates, flowers,
arranging for clergy, and placing death notices in The paper
are all incidental to and a part of the fofal service provided
and are not billed to the family, Thus, should noi be Taxed.
¥ these items are not billed to the family of fthe deceased it
would be next to impossible to determine a specific value to
be placed on them.

We appreciate the opportunlty to comment on these rules.

Sincerely,

;;Q<2§75vé> & PleZe .

Joseph E. Nutter
JEN/scp President

Association Main Office » Suite 415 * 815 Quarrier St. ® Charleston, West Virginia 23301
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WEST VIRGINIA COAL ASSOCIATION  STATE TAX
COMMISSIONER

] SCEIVE]
—— b

July 31, 1987

Honorable Michael E. Carvl
State Tax Commissioner

Ww=-300

State Capitol . .
Charleston, West Virginia 25305

Dear Commissioner Caryl:

This letter contains our written comments relating to
the Proposed Rules (Title 110, Series 153) embodied in the
Emergency Legislative Regulations for the Consumers Sales and
Service Tax —and Use Tax filed in State Register on July 1,
1987. Recause of the extreme time constraints imposed by the
1imited comment period, these comments are necessarily brief
and relate .only to issues of the upmost concern o the West
Virginia Coal Association. 7 ‘ )

Ha

These comments briefly discuss the following topics:
(1) the .scope._of the Consumers sales and Service Tax ("Sales
Tax") exemption provided in West Virginia Code § 11-15-9(v);:
(2) apportionment; (3) the direct pay program; and (4} vendor
gales Tax responsibilities relating to sales to out-of-state
consumers. Other Sales Tax topics are certain to impact upon
the West Virginia coal industry but, given the above-mentioned
fime constraints, are not addressed herein. :

(i) 110 C.S.R. 15; § 9.4.8: Exemption for Gross Recelipts
Taxpavyers. B o -

Emergency regulation § 9.4.8 is apparently promulgated
to explain and clarify West - Virginia Code § 11-15-9(v).
However, we believe that -as drafted this regulation is
confusing and contrary to the legislative language and clear
legislative ‘intent behind Code § 11-13-9{(v). Senate Bill No.
760 legislatively clarified the intended scope of the newly
enacted §.11-15-9(v) exemption for husinesses that remain
subiect Lo gross receipts taxes after June 30, 1987 to read 'as
follows:

The following sales and services shall
be exempt:

1301 Laidley Tower o Charleston, WestVirginia 25301 e Telephone (304) 342-4153

WEST VIRGINIA COAL: MGORE IMIPORTANT THAN EVER
Wetve Got A Job To D!
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(v} Notwithstanding the provisions of
supsection (g} of this sectien or any
provigions of this article to the contrary,
sales of vproperty and services to persons
supject to . tax under articles thirteen
[B & O Tax], thirteen-a [Severance Tax}l or
thirteen-b [Telecommunications Tax] of this
chapter: Provided, That the exemption
herein granted shall apply both to property
or services directly or not directly used or
consumed in businesses, the gross receipts
from which are subjeci to tax under such
articiles but shall not apply to purchases of
gasoline or special fuel.

The legislative initent behind this provision in S. B. 760
expressed in the Bill's title was to g¢larify and specify the
intended broad exemption to be applicable to gross receipts
taxpayvers. This clarification was necessitated after the Tax
Commissioner announced a narrow _interpretation of the
subsection “"v" exemption as originally enacted in S. B. 536.
The 8. B. 536 version o¢f  the subsection "v" exemption was
drafted as follows: ' - - :

Notwithetanding any provisions in this
gection to the contrary, sales of property
and services to persons subject to tax under
articles thirteen, thirteen-a or thirteen-b
of this chapter: Provided, That the
exemption herein granted shall apply oniy to
property or services used or consumed in
activities gross receipts from which are
subject to tax under such articles and shall
not apply to purchases of gasoline  or
special fuel,

The Tax Commissioner based his narrow interpretation of the
8. B. 536 version of the subsection "v" exemption on (1} the
fact that the "direct use" concept in § 11-15-9(g} was adopted
concurrently with subsection "v", (2} the use of the word
"activity" and (3) the use of the term "only".

The emergency regulations fail to reflect the express
intent of S. B. 760. - Nor do the regulations comport with the
express language of § 11-15-9(v) as it exists after the passage
of 8., B. 760, Emergencv regulation § 9.4.8 provides as follows:
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Honorable Michael E. Caryl
July 31, 1987 '
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Sales of property and services to persons
subject to the Business and Occupation Tax,
the -Severance Tax or the Telecommunications
Tax after June 30, 1987: Provided, That
this exemption shall apply only to tangible
personal = property or services directly or
not directly used or c¢consumed in the
activities the gross receipts from which are
subject to one of the above-referenced taxes
and shall not apply to purchases of gasoline
or special fuel.

The terms "only" and "activities" creep into this .emergency
regulation although these terms were excised from the Code
after close examination by the Legislature. These two terms do
not clarify the broad statutory exemption; instead the terms
introduce ambiguity by deviating from the legislative language
without providing concrets guidance. We would recommend that
the term "only" be rewritten as "both” and the term "activities"
he rewritten as "businesses" to comport with the statute.

Emergency regulation § 9.4.8 is followed by § 9.4.8.1
which provides as follows: E - : L

For purposes of the exemption, the tangible
personal property or services "not directly
used or consumed” in the businesses upon
which the tax on gross receipts is imposed
shall be the property or services stated in
paragraph 2.7.2 of those regulations.

Without ~intending to. be petty, we would note that § 2.7.2

refers to uses made of property and services, not to types of
cervices of property. Further, we feel that the definition of
"not directly used or consumed" in § 9.4.8.1 is unnecessary and
should not pe limited by reference to a list of uses when it is
obviously an open-ended phrase. Thus, we would recommend that,
if the ftarm "not directly used or consumed”" mnust be defined,
§ 9.4.8.1 should be rewritten to provide as follows:

For purposes of this exemption, the term

"not directly used or consumed" in the

husinesses upon which gross recelpt taxes

are imposed shall include those uses stated

in paragraph 2.7.2 of these regulations.
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Emergency regulation § 9.4.8.2, provides as follows:

Tt should be noted that some businesses may
be engaged in many activities, some of which
are subject to the tax on gross receipts and
come of- which are subject to other taxes
imposed under Chapter 11 of the Code of West
Virginia. Only those purchases £or those
activities wupon which the &tax on dross
receipts 1s imposed may gualify for this
exempiion. Purchases for .other activities
would be subject to this tax unless they
gualified for another exemption. It will Dbe
necessarvy for the putchaser to apportion the
purchase price in accordance with BSection
110-15-9d of these regulations.

ILike § 9. -.8, this paraqranj also . contains the troubling term
"activities"™ where the term "pusinesses” is more appropriate.
The +term "activities” “does not appear in § 11-15-%(v), and
§ 11-15-9(v) axpressly applies norwithstanding § 11-15-9(g)

which uses the term "act1v1t1es As noted. above, the Tax
Commissioner has taken the p051u10n that the term "activities"
is narrower than the term "businesses” Therefore, an

exemption for purchases used in act1v1t;es subject to gross
receipts tax is narrower than an exemption for purchases used

in businesses subject to gross recelpts tax. The Legislature
expressly adopted the term "businesses" to replace the term
"setivities" . and the term _"businesses" should not now be
administratively transformea into “"activities."™ Therefore, we

would. . recommend that § 9.4.8.2 he rewritten to provide as
follows:

Tt should be noted that some entities may be.
engaged in many businesses, Some of which
are subject to the tax on gross recelpts and
some of which are not subject to the tax on
gross  receipts.  Both those purchases
directiy or not directly used or “consumed in
businesses upon wnich the tax on gross
receipts 1is imposed may qualifv for this
exemption. Durchases . for other businesses
would be subject to this tax unless such
purchases gqualify for another exempition. If
a purchaser will use the purchase in more
than one business, the purchaser must comply
with Section Li0-15-9d of these regulations.
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We believe that this revision would clarify the scope of this
exemption. T

Similariy with régard to § 9.4.8.3, we would suggest
the following revision:

Example - The mining of llmestone is subject
to the tax on the gross recelpts received
from such business. However, 1f that same
entity also processes the limestone, the
processing business would be classified as

'_'"—!'I__"'
"manufacturing Purchases for any use in
the mining business are exempt within this
exemption. However, only those purchases

for the manufacturing business dlrectlv used
or consumed in the manufacturing activity
would be exempt ~~uniess the purchase
qualified for another exemption.

(2) 110 C.S.R. 15; § 94: Apportionment.

The appor c1onment regqulation, § 110-15-94, ig
referenced  in § 8.4.8, However, § 94 provides no practical
guidance to assist -in compllance. We would therefore generally
comment that concrete apportionment examples would greatly aid
taxpaver tnderstanding.

(3) 110 C.S.R. 15; § 9c: Direct Pay Prograum.

Emergency vregulation § 98¢ implements the direct pay
statute, West Virginia Code § 11-15-5d. RBefore discussing our
comments to this regulation, it is helpful to trace the
legislative history of West vlrglnza' Code § 11i-15-9d(a),
originally adopted in S. B. 536. ' .

Orlglnal Code § 11-15-94 allowed the Tax Commissicner
to 1issue direct pay permlcs to govern purchases only “upon
application to the tax commigsioner and after issuance by the
tax commissioner of a direct pay permit for purchases made from
the vendor or vendors  specified therein”. 5. B. 536
§ 1l1-15-8d4(a). Thus, the original statutory language
inflexibly reguired that _the vendors £rom  whom direct pay
purchases could be made must be "specified" in the permit
application-=a cumbersome requlre~ ment. However, S. B. 760,
adopted  after. S. 3. 538, granted flexibility &o the Tax
Commissiohsr allow1ng the permit to be used for "purchases made
from the vendor or vendors identified or s9ec1rled in 3 manner
zcceptable to and as authorized by the tax commlss1oner.
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Emergency regulation § %9c.l provides in part as
follows: "The direct pay permit application shall specify the
vendor or vendors from whem purchases subject . to direct payment
of the tax may be-made. The taxpayer shall provide the names

of such vendors to the Tax Commissioner." Therefore, although
the statute no longer reguires the submission of vendor lists,
the emergency regulations require that such lists be (L1}

supplied with the direct pay permit application form and (2)
updated by quarterly “mailings to . the Tax Commissioner.
§ 110-13-%c.l.1l. Because the Tax Commissioner now has the
broad statutory authority to specify the manner by which
direct pav vendors may be identified, we would recommend a
rethinking of "this regulation with a view to reducing the
administrative burdens associated with compiling vendor lists
and making periodic mailings to the Tax Deparitment,

(4y 110 €.S.R. 15; 5§ 2.7, 4, § and 30: Sales to Nanesidents.

The emergency regulations do not deal with one
important issue that we believe should be clarified: What
should a vendor do when making in-state sales to out-of-state
persons who use the purchases outside West Virginia for exempt
purposes. For example, X Cozl Company sells the coal 1t
oroduces "F.0.B., Kanawha River," to an Ohio Power Company that
uses coal in the manufacture of power in Ohio. We believe that
the United States Constitution clearly reguires this sale to be
exempt _because, if ~ the sale were. to a West Virginia power
company for use in West Virginia, it would be exempt under

either Code 8§§ 11-15-9(g) or (v). BSee Marathon Coal Bit Co. wv.
Hardestv, (Cir Ct. Fayette Co. CA C-76-605; 1979) (to wnich the
Tax Commissioner acgquiesced). Assuming that the sale is
exempt, how does the vendor protect itself from potential Sales
Tax conseguences? We note that -~ § 9.3.10 provides a
constitutional catchall exemption that may be asserted by the
use of an exemption certificate. However, the recently

released certificate _form (WV/CST-280) does not . list this
exemption as a circumstance pursuant o which the form may be
issued. Administrative guidance in this area is necessgary to
assure informed compliance. -

We believe the above-mentioned topics need your imme-
diate attention. EHowever, we would like to commend vou and vour
staff in your efforts to explain and clariiy many Sales Tax
issues that arose because of the complicated 1987 legislation.
Given the extreme time pressure and last-minute legislative




WEST VIRGINIA COAL ASSOCIATION

Honorable Michael E. Caryil
July 31, 1887
Page 7

action under which the Emergency Regulations were assembled,
the product is highly commendable effort to implement the law.

Very truly yours,

///éf

G White

Pre51dent
GGW/prbd




CAPITOL CEMENT CORPORATION S~ iir= .
T
J{‘[ -~ . SOUTH QUEEN STREET
o - P.O. BOX 885
o S MARTINSBURG, WEST VIRGINIA 25401
Mg SR TELEPHONE (304) 267-8966

July 16, 1987

" State Tax Commissi ‘
> ﬁ ? 3?]6 | ommssworner / JUL 30 198,
S‘;.at$ Capitofv . e STATE
Charleston, WY 25305 ~ . s ) qu)(

Capitol Cement Corporation would 1ike to meke comments on. the
change in West Virginia's sales tax regulations that took place
July 1, 1987. As the regulations currently are interpreted they create
a serious administrative problem for businesses and create a new
obstacle for the state in attracting new businesses.

Qur recommendation for the administration of the new regulations
are as follows: ) '
1. Exempt and non-exempt purchases remain as the law
states. : o -

2. Direct Pay Permit Humber oniy issued to those who
want to have the option of paying the state direct
for non-exempt purchases. The Tisting of vendors
purchased from would not be requested.

3. The West Virginia sales tax exemption form would
be used by all those who did not elect the use
of a direct Pay Permit MNumber. This would include
manufacturers.

4. Non-resident (out of state) purchases could
orovide the exemption certificate utilized in the
state in which the non-resident is located.

e appreciate the opportunity to make comments on the sales tax
changes and are confident that the state will release businesses
of the burden that has heen added as the new law is currently
interpreted. o

Ver% truTy :oyrs,

. F. Abbruzzese
Vice President Operations

JFA:thn




COMMENTS ON EMERGENCY CONSUMER SALES AND
SERVICE TAX AND USE TAX REGULATIONS PROMULGATED BY
THE STATE TAX COMMISSIONER FILED ON JULY 1, 1987

COMMENTS OF THE WEST VIRGINIA BANKERS ASSO[@{E@EHWELB)

SJUL 31 1987

STATE TAX
COMMISSIONER

The West Virginia Bankers Association (the

INTRODUCTION

"Association”) is comprised of approximately 225 member banks,
and in some cases, their affiliated holding companies, all of
which are located in the State of West Virginia. The Association
appreciates the opportunity to comment on the Emergency
Regulations and recognize the short period of time during which
the State Tax Department has been required to implement recent
changes in the Consumers Sales and Use Tax laws of this State.

The Association understands that a supplement to the
Emergency Regulations or revised Emergency Regulations will be
promulgated within the next several months. The Association would
appreciate .the opportunity to comment on such supplemental or

revised regulations if possible.

Banking institutions in the State of West Virginia have
generally not charged consumer sales or use tax on the services
they have traditionally provided to customers, most such charges
having been deemed to be exempted under prior law. For the most
part, there hzs been no change in the statute which would cause a
change in the treatment for banking institutions. The Association
wishes to clarify its views as to the impact which the recent
legislation and the Emergency Regulations will have upon its
members. The following discussion will offer both general and




specific comments on the Emergency Regulations as they affect the
banking industry. All citations to Emergency Regulations
sections herein are to 110 C.S.R. 15 (1987).

General Comments

The discussion below will address the following general
areas which apply to the banking industry and also apply to other

industries:

1. Rer Se Exemptions o
2. Further Guidance for Industries
3. Apportionment Rules

1. Per Se Exemptions

Emergency Regulation § 110-15-9.2 provides for per se
exemnptions. The Association recognizes the need for
increased compliance under the West Virginia consumer szales
and service tax and use tax (the "CST"). However, in some
situations per se exemptions make eminent sense. As with
most  decisions, desired results (such as increased
compliance) cannot be cbtained without some costs. However,
in certain situations per se exemptions aveid excessive
paperwork and tremendous administrative complexity. The
Association encourages the continued use of per se

exemptions.

2. Further Guidance for sgggific Industries

The variety of possible factual questions and issues which

can arise under the new consumer sales and use tax laws for



various industries are numerous. The Association recognizes
that regulations cannot possibly be drafted to answer every
question which might arise. However, there are many typical
questions that are. simply not. answered in the present
Regulations. TFurther guidance would be invaluable in
setting forth more specific rules to resolve issues and avoid

disputes. Examples would also be quite helpful.

3. Apportionment

Emergency Regulation § 110-15-9d provides for the appor-
tionment of purchase price in certain instances. This
regulation provides that whenever property or a service is
purchased for both exempt and non-exempt purposes, the
proceeds paid to the vendor should be appértioned between the
exempt and non-exempt uses in a "'reasonable manner” which is
acceptable to the Tax Commissioner. Specific recommended
methods for apportionment should be provided as appor-
tionment will be utilized by many taxpayers.

Many tazpayers will attempt to. analyze their overall
operations and separate and isolate specific activities and
uses within those operations which are exempt. Further
guidance and examples should be provided as to when purchases
are utilized for boeoth exempt and non-exempt purposes. For
example, where sales of property are incidental to the

rendering of a se¥vice, iz apportionment proper?

Specific Comments

The below specific comments relate to the banking
industry:




1. Definition of Intangible Personal Property

2. Interest and Finance Charges

3. Data Processing Provided by Banks

4. Professional Services

5. Deletion of '"Express' Language in Banker's

Exemption Allowance

6. Sales of Tangible Personal Property and Leases

7. <~ Proposed Language

Introduction to Specific Comments

Most of the services and charges provided and made by
banks in the State of West Virginia are exempt under various
exemptions. Many of the services and charges are exempt under
more than one of the exemptions provided f£for under the CST
statutes and regulations promulgated thereunder. For example,
most charges and fees charged by banks are in the nature of
interest and are treated as exempt under the CS8T. If intangible
property is purchased and sold, it is exempt from consumer sales
and use tax. Futther, many fees and charges made by banks are in
the nature of data processing service charges for a service
whereby information and data of customers are processed, stored,
collected and eventually transmitted to customers on a periodic
basis. Further, many services which are provided by banks are
professional services and are therefore exempt. Many services
provided .by banks are exempt under wvarious exemptions, such as

certain services provided by trust departments are in the nature




of data processing services, services incident to the creation or
the transfer of an intangible and professional services. In fact,
the Association believes that banking is a profession and that the
total realm of bank services in banking-related activities should

fall within the professiocnal service exemption.

Normally, corporations are easily created. In the case
of banks, however, banking institutions must meet strict
standards of review before a charter and license to operate are
issued by various state and federal regulatory authorities.
Minimum capital requirements must be satisfied and proposed
officers must meet eligibility requirements. Since the time of
the Great Depression, banks have been very heavily regulated by
the Federal Deposit Insurance GCorporation, the State Board of
Banking and Financial Institutions, the Qffice of the Comptroller
of the Currency, and the Federal Reserve Board. Thefe is without
question a discipline and body of knowledge, rules and mandated

conduct governing the practice of banking.

Banking institutions are examined by federal and state
agencies to ensure not only compliance with all statutes and
regulations but also that certain capital and financial standards
are maintained consistent with the regulaforyhrequirements.
Examination reports are generated by federal regulatory agencies,
and regulatory agencies through defined administrative procedures
have authority to order banks to cease and desist from certain
practices, to change management policies, or to force officers or
directors out of the banking institution, or out of the banking
industry generally, should they vioclate prescribed standards.
The underlying thrust of these regulations is to protect
depositors by requiring banks to operate in a fiscally responsible
manner. The result is that American banks have engendered in the
American people a true confidence that money placed in the banking




institutions in this country is secure. In short, the Association
believes that banking is a profession. To the extent that bank
charges do not constitute interest income, or fees relating tc the
transfer of an intangible or data processing services, they should
fall within the general category of professional services. Bank

services should be per se exempt under the CST. |

Banks traditionally earn income on an extremely large
volume of transactions, each transaction generating a relatively
small return. For a bank to require the general public to obtain
direct pay permits or exemption certificates for the multitude of
transactions in which they engage on a regular basis with banks
would produce a tremendously burdensome and complex obligation on

the part of general public with little benefit to be gained.

Specific Comments

1. Definition of Intangible Personal Property: - Intangible

personal property is generally defined as an item that does
not have wvalue in and of itself but rather represents
something of wvalue. Section 2.22 of the Emergency Regs.
provides that sale means the purchase of "tangible personal
property’” or taxable services from & retailer or vendor.
Emergency Regulation § 2.25 defines tangible personal

T

property as v s tangible goods, wares and
merchandise ...". This definition of tangible personal
property 1s consistent with the very broad definition of -
intangible personzal property found in W. Va. Leg. Reg.
11.11(a), series 1A. This definition could be incorporated

in consumer sales and use tax regulations.

Al Purchase or Sale of Intangible Property: Many assets

owned by banks are intangible perscnal property.




Banking institutions hold varieties of stocks, bonds,
notes, receivables, repurchase agreements, contract
rights, money, etc., all of which are intangible

personal property. Obviously the sale or transfer of

such items for consideration would not give rise to CST.

Services Rendered in Connection With and as an In-

tegral Part of the Transfer of Intangible Property:

Many of the receipts for services and activities of
banks relate not only to transferring intangible
property, but also in the creation of contract rights--
which is intangible property. Further, there are
certain minor services customarily rendered incident to
the transfer of intangible property. These services
are so integrally related to such transfer that they
should be treated as part of such transfer and therefore
exempt. For example, a transfer of money is one of the
most obvious transfers of intangible property and is
clearly exempt from CST. Wire transfer fees are so
integrally related to the transfer of money that such
charges should be treated as exempt from CST. In making
a wire transfer, what actually occurs is the creation of
an intangible--the contractual obligation to move funds
from one account to another. Even if wire transfer fees
were not exempted as incident to the .creation of
contract rights or the transfer of intangible property,
such charges would surely £all within data processing
charges, and thus be exempt from the CST.

Another example of a service incident to the transfer of
intangible property is fees received relating to the
extension of lines of credit. Although line of credit

fees would be exempt as interest income, they could also




be treated as exempt from the CST because they are

consideration paid for intangible property, i.e.,

consideration for the contractual obligation to make a

loan at a later date, or as incident to the transfer of

intangible property.

It is impossible to narrowly define and "slot” the
myriad of fees and charges of banks because most charges
and fees touch upon and are entwined within the various
exempt activities and exempt transactions of banks.
Such charges and fees are exempt for the following
reasons: that the bulk of revenue generated by banks is
interest income; that the bulk of assets held,
transferred, processed, etec., by banks are intangible
assets; that sophisticated data processing services by
banks are not only steadily increasing but are the
principal activity involved in many banking services
and transactions; and that the fiduciary and highly
technical services rendered by banks are in the nature

of professional services.

Interest, Finance Charges, Etc.:  Emergency Regulation

§ 12.3.5 appears to be erroneous in providing that finance
charges and carrying charges would be be taxable under the
CST. Interest income is consideration paid by a perscon for
the use of money. (Conversely, interest income is obviously
not consideration paid for the sale of a service or tangible
personal property.) The bulk of receipts and income

generated by banking institutions are interest income or in

the nature of interest. Interest income, in a banking

context, should include interest and all other fees or

charges which are in the nature of interest which would

include at least the feollowing:




a. Anterest income

b. any other charge for the extention of credit

C. - -.-fees required to be paid in connection with obtaining a
loan ) )

d. origination fees

e. discount fees and points

f. any charges required under the truth in lending laws to

be disclosed as a finance charge
. any s$imilar charge

Data Processing: Emergency Regulation § 110-15-9.4.9

tracks statutory language and provides as follows:

"Sales of electronic data processing services and
related software; provided, that for the purposes of
this subsection, "electric data processing services"”
means (1) the processing of another's data, including
all processes incident to processing of data such as
keypunching, keystroke verification, rearranging, or
sorting previously documented data for the purpose of
data entry or automatic processing, and changing the
medium on which data is sorted, whether those
processes are done by the same person or several per-
sons; and (2) providing access to computer equipment
for the purpose of processing data or examining or
acquiring datz stored or accessible to such computer
equipment."”

Banks traditionally provide a data processing service to its
customers. In regard ftoe checking accounts, checks are
arranged, sorted for the purpose of data entry and the medium




upon which such information is stored is changed and entered
inte a computer for automatic feed-out or a listing on a
statement. Oftentimes banking institutions will purchase
such data processing services from another bank in West
Virginia or from a bank ocutside of West Virginia and the
purchase of such data processing service by financial
institutions is exempt. In turn, the provision of such data
processing services to its customers is an exempt
transaction. Further, much of the work performed by a trust
department is entering a wvariety of investments of given
trusts and clients into computer processes, inputting any
changes which are made to a client's account inte such
computer and generating monthly statements. All of these
activities are in the nature of exempt data processing

services.

Certain banks charge credit card fees to cover the data

processing services and costs in regard to maintaining such
credit charge accounts and such fees should be exempt from
the CST. The Regulations should specifically provide for

such exemptions.

Professional Services:

A, Trust Services:

Individuals charged with management responsibilities
for pension plan management and trust management are
often lawyers and certified public accountants. The
expertise and fiduciary duty are at least as high in
regard to their services within the banking industry as
would be the case if such lawyers or accountants were

engaged in private practice. _..
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Prior to a bank being allowed to establish a trust
department, regulatory approval is required and .a
substantial review is undertaken by the State Board of
Banking and Financial TInstitutions and/or the
appropriate federal regulator, the FDIC, the Federal
Reserve Boatd or the Office of the Comptroller of the
Currency, to ensure a required level of expertise of
trust officers and sophistication and management of the
bank in general. Trust Departments are separately
examined by federal and/or state agencies to ensure
that funds and accounts left to the care and
responsibility of such trust department are properly
managed, .Regulations relative to the establishment of,
and examination of, trust departments demonstrate the
high level of expertise and fiduciary duty which are

required.

Oftentimes, in matters such as probating an estate, or
taking responsibility for the affairs of a minor, the
trust department, and representatives therecf, come
under the jurisdiction of courts. Trust departments
are held to a very high fiduciary accountability, are
often managed by licensed professionals (lawyers and
accountants), operate in a highly regulated and

sophisticated manner, and provide pension plan

services, management of trusts, and the like, all of

which constitute professional services.

Charges for services rendered by trust departments are
exempt from the CST as professional services but are
also exempt under other exemptions. The realm of

activities and services provided within a trust depart-

ment include data processing activities, management,
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processing transfer, etc., of intangibles and services

incident thereto.

Banking is a Profession: .
The case of Woodell v. Dailey, 230 S.E.2d 466 (W. Va.
1977), generally provides that a profession is a group

having a certain discipline with recognized standards

and body of knowledge. In Hospital Dietetics, Inc. v. e

Hardesty, Civil Action No. AT-CA-80-140, a profession
is similarly defined. The Association believes that
banking has come to be a profession principally due to ..
its tremendous complexity, the extensive regulation
which is now inherent in the banking industry, and
further by reason of the obligations, trust, and
fiduciary responsibilities which are often imposed upon

it. .. . -—

Banks must meet strict standards to obtain a license or
charter from state and federal authorities. Banks are
regulated by the following governmental agencies: the
Federal Deposit Insurance Corporation, the State Board
of Banking and Financial Institutions, the Office of
the Comptroller o¢f the Currency, and the Federal

Reserve Board.

For many years the FDIC and FSLIC have guaranteed
certain levels of deposits at banking institutions and
savings and loan institutions. Banks are audited by
federal agencies. Federal agencies have the authority
to issue <¢ease ‘and desist orders if regulatory
procedures are not followed or certain financial ratios
are not maintained. When a bank is not operated and

maintained in a professional manner, the federal
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agencies have wvarious authorities which c¢an change
certain business practices, or even force certain

officers or directors to give up their positions.

Over the past 50 years the federal government has,
through regulations, insurance, accountability of
banking officers,. etc., made tremendous efforts, and
has succeeded in great measure, in engendering a trust
in banks. Perhaps the very heart of a professional is
that such person has a degree of sophistication and
level of knowledge in a certain discipline in
conjunction with a wvery high standard of fiduciary
accountability and trust that the general public in
effect must turn over <certain matters to that
professional and entrust those matters with him. A
patient who sees a docteor must rely upeon the doctoer's
expertise and high ethical duty to the patient to
provide proper treatment. So, too, the American public
has come to rely on the expertise of banking officers
and has placed a high degree of trust in banking
officers. As with any other professional, if a banking
officer is engaged in any self-dealing, or is
irresponsible in the handling of a depositor's
financial affairs, he or she would be held to a wvery

strict fiducizry duty and be removed from office.

5. Deletion of "Express" Language in Banker's Exemption:

Emergency Regulation § 110-15-31.23 provides that "unless
expressly exempted, all sales and services by banks are

subject to tax'" (emphasis added). The word "expressly” is
not included in regulations applicable to other industries
and seems to provide a more restrictive definition than is

applicable to other industries. The Association believes
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that such word "expressly"” should be deleted from Emergency
Regulation § 110-15-31.3. Interest is not "expressly” made

exempt under any statute, vet it clearly is.

Sales of Tangible Propertv and Leases: The Association

obviously recognizes that sales of tangible personal
property and leases are subject to the CST, including, but
not limited to, the following: '

a. rental of safety deposit boxes

b. sales to consumers of promotional items, such as

glassware, silverware, appliances, etc.
c.. . sales to consumers of checks, checkbooks and money bags

Proposed Language: The following language is suggested in

relation to the banking industry:
"§ 110-15-31 Banking Business

31.1 Due to the nature of the activities of banks, many of the
sales and services provided to customers of banks are exempt

from the collection of tax as follows:

31.1.1 Many of the receipts derived by banks are interest
income, or in the nature of interest income and thus no tax
need be collected. The charges or fees which constitute
interest for this purpose include, but are not limited to,

the following:

a. interest charges for the use of money

A




b. points or discount fees

c. line of credit fees
d. origination fees, commitment fees
e. any charges required under the truth in lending laws to

be disclosed as a finance charge

£. fees required to be paid in connection with obtaining a
loan
g. . any other charge for the extension of credit

31.1.2 Receipts derived for. holding and maintaining,
transferring, processing, etc., of intangible personal
property and services integrally related to the transfer of

intangible property such as wire transfer fees.

31.1.3 Fees received for. data processing services provided
by banks such as checking account fees and credit card fees.

31.1.4 Fees received for services rendered by trust depart-

ments of banks are professional services.

31.2 Banks shall collect tax from consumers for sales of
tangible personal property or leases, including, but not
limited to:

a. rental of safety deposit boxes

b. sales of prometional items, such as glassware,

silverwaré, appliances, etc.
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c. sales of checks, checkbooks and money bags

31.3 Generally, banks, state and national, are not exempt
from the imposition of the sales and service tax or use tax on
their .purchases, inasmuch as banks are the ultimate
consumers of such purchases. Banks are only exempt on
purchases of property and services that are resold, subject

to tax, to consumers.'

Further, as all of the fees for services performed by banks
come within some exempt purpose, consideration should be
given to providing that services by banks are professional
services as defined in Emergency Regulation § 110-15-2, so
that the services are per se exempt from CST under Emergency
Regulation § 110-15-9.2.16.

CONCLUSION

As can readily be seen, most of the receipts derived by banks
are interest income and thus are exempt from the CST.
Further, the bulk of assets held by banks are intangible
assets and much of the activity of banks relates to holding,
transferring, processing, etc., such intangible assets.
Further, many of the fees provided by banks are exempt from
the CST under the data processing exemption. Also, many of
the services provided by banks are exempt under the

professional services exempiion.

Tt igs important to keep in mind the totality of activities
and services relative to banks. Banks are very heavily

regulated and their operations are quite complex. In order
for banks to serve their necessary function in this country,

it is essential that the American public have confidence and
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trust in its banks. The federal government has vigorously
promoted and ensured this confidence and trust. Banking

officers must possess a high degree of knowledge and are held
to a very high standard of accountabilities.

Most of the receipts derived by banks is in the nature of
interest income. The bulk of the assets held by banks are
intangible assets and the principal activity of banks
directly relates to such intangible assets. Data processing
services provided by banks are not only becoming
increasingly sophisticated and important to banks, but are
often the predominant activity with respect to many services

provided by banks.

Problems will arise in the banking profession in regard to
attempted appoertionment for purchases in relation to exempt
sales by banks as opposed to non-exempt sales. Due to the
exempt and professional. nature of banking services and

tremendous multitude of transactions which take place in
banking institutions which are sold and made available to the
general public, the Association believes that charges made
by banks for services should be treated as professional

services and thus be per se exempt from the CST.

The Association would be happy to provide further
information if that would be helpful. You may contact Bowles,
McDavid, Graff & Love, P.0. Box 1386, Charleston, West Virginia
25325 (David C. Hardesty, Jr. or Gordon C. Lane); (304) 347-1100.
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