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Filed: August 14, 1889 .  _

§ 110-15-1. General.

1.1 Type of Regulation. - These regu1at:ons are emergency legislative .
regulations as defined in W. Va. Code & 29A-3-1 et seq.. '

1.2 Scope. - These emergency legislative regulations explain and clarify
both the West Virginia Consumers Sales and Service Tax, in W. Va. Code § 11-15-1
et seq. , and the West Virginia Use Tax, in W. Va. Code § 11-15A-1 et seg. fin
Tight of the legislative intent that,such tax laws be construed and applied,
whenever possible, as complementary laws. ' ) '

1.3 Authority. = These emergency legislative regulations are issued under
the authority of W. Va. Code § 79A-~3-15 and W. Va. Code § 11-10-5.

1.4 Filing Date. - August 14, 1389,

1.5 Cffective Date. - These emergency legislative regulations become
effective upon filing. . o T )

1.6 Citatign. - These emergency legislative regu1at1ons may be cited as
110 C.S.R. 15, § _ (1989). L

§ 110-15-1a. Application of Prior Reguiations.

The West Virginia Legislature enacted Committee Substitute for Senatel

Bi11 1 and Committee Substitute for House Bill 102 on January 31, 1989 and
Committee Substitute for Senmate Bill 303 on April 8, 1989. Those bills
substantially affected the application of the Consumers SaTes and Service Tax
and the Use Tax. By promuigation of these regulaticns, all prior Consumers
Sales and Service Tax and Use Tax Regu1at1ons are repealed effective July 5,
1989. Unless otherwise specifically provided in these regulations, in order to
determine the tax treatment of ifransactions occurring prior to July 5, 1989, See
Consumers Sales and Service Tax and Use Tax Regulations, 110 C.S.R. 15.(1988),
and W. Va. Code § 11-15-1 et seg. and W. Va. Code § 11-15A-1 et seq., as amended
by the aforementioned legislation.

§ 110-15-2. Definitions. - As used in these regulations and unless the
context cleariy requires a different mean:nq, “the following terms shall have the
meaning ascribed herein, and shall apply in the singular or in the plural.
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2.1 "Air pollution" = See Section 2.25.1.13.c of these regulations.

2.2 "Aircraft," for purposes of the tax on gasoline and special fuei,
means and includes any airplane or helicopter that lands in this State on a
regular or routine basis, and transports passengers or freight.

2.3 UVAiycraft fuel,"™ for purposes of the tax on gasoline and special fuel,
means gasoline and special fuel suitable for use in any aircraft engine.

2.4 "Alteration'" -~ See Section 2.23.3.1 of these regulations. _

2 5 MAnother state" means any state, as defined in Section 2.77 except the
State of West Virginia. .

2.6 "Auxiliary personnel” - See Section 2.72.2 of these regulations.

2.7 "Bona fide dues or membership fees" - See Section 2.40 of these
regulatiaons. o o - :

2.8 "Business" or 'doing business" dincludes _any purposeful revenue
generating activity fin this State and includes all activities engaged in or
caused to. be engaged in with the abject of gain or economic benefit, direct or
indirect, and all activities of the State and its political subdivisiens which
invoive sales of tangible personal property or the rendering of services when
those service activities compete with or may compete with the activities of

other persons.
2.9 "Capital improvement" - See Section 2.23.3.2 of these regulations.

2.10 "Casua] and occasional sales not conducted in a repeated manner or in
the ordinary course of repetitive and successive transactions of like character"
means sales of tangible personal property or services ("fund raisers"), when
such fund raisers are of limited duration and are held no more than six (6)
times during any twelve (12) mgnth period. For purposes of this definition, the
term "limited duration" means that a fund raiser may last no longer than
eighty-féur (84) consecutive hours.

2.10.1 Any person gualifying for an exemption from or relating tol
casual and occasional sales shall have the exemption available for up to a total
of six (6} fund raisers in a twelve (12) month period. The seventh (7th) fund
raiser and apy purported sale or fund raiser thereafter in any twelve (12) menth
period shall not constitute & casual and occasional sale or fund raiser for

purposes of these regulations. Any purported fund raiser having a duration
Tonger than eighty-four (84) hours shall be treated as two (2) or more
successive fund raisers. If the number of total aggregate fund raisers fis

greater than six (6) for any twelve (12) month pariod, any purported fund raiser
bevond six (6) shall consist of taxable activity.

2.11 "Charitabte contribution” means a contribution or gift to or for the
use of a" corporation or organization, described in Section 170(c)(2) of the
Internal Revenue Code of 1986, as amended.




State Tax Department
Tiete 110 _ i e, -
Series 15 e . L ——

2.12 "Charitable organization” means and fincludes any corporation or
organization which 1is organized and operated exclusively for vreligious,
charitable, scientific, testing for public safety, Ttiterary, or educational
purposes, or to foster national or international amateur sports competition (but
only if no part of its activities involve the providing of athletic facilities
or equipment), or for the prevention of cruelty to children or animals, provided
that no part of the net earnings of the crganization inures te the benefit of
any private shareholder or individual, that no substantial part of the
activities of the organization is carrying on propaganda or otherwise attempting
to influence legislation and that it does not participate in any political
campaign on behalf of any candidate for public office. = For purposes of this
Section, such participation would include publishing or distribution of
political statemants. R o .

2.13 "Church” means an individual parish, congregation or 1ike subgroup of
an organized religion, denomination, sect or religious society, or a convention
or association of churches as defined in Section 170 of the Internal Revenue
Code of 1986, as amended, which is exempt from federal income tax under Section
501(c)(3) or Section 501(c)(4) of the Internal Revenue Code of 1986, as amended;
but the term "church" shall not include an affiliated religious school.

2.14 "Civic organization" means a nonprofit organization or ceorporation
that is operated exclusively for the promotion of social welfare.

2.15 "Commercial production of an agricultural oproduct" means the
production of food, fiber, or weodland products (but not timbering activity) by
means of cultivation, ¢tillage of the soil or by the ccnduct of arnimal,
Tivestock, dairy, apiary, equine or poultry husbandry, horticultural activity,
or any other plant or animal production activity and all farm practices related,
usual or dincidental +thereto, including the storage, packing, shipping and
marketing of agricuitural or farm products, but not inciuding any manufacturing,
milling or processing of such products by persons other than the producer
thereof, occurring on not less than five (5) acres of land and the improvements
thereon resulting in the production of at least one thousand dollars {$1,000) of
agriculture or farming products per annum through the conduct of the business of
farming as the principal activity of the person engaging in such agricultural
production, in  the manner described in W. Va. Code § 11-1A-10 and the
regulations related thereto. T : o :

2.16 "Communication” means all telephone, radio, Tlight, 1light wave,
radio-telephone, telegraph and other communication or means cof communication,
whether wused for voice communication, computer data transmission or other
encoded symbolic information transfers and shall inciude commercial broadcast
radio, commercial broadcast television and cable television.

2.17 "Conditional sale" means an agreement for the sale of tangible
personal property pursuant fto which possession is delivered to the buyer, but
title is retained by the seller until the performance of some condition, usually
the payment of %the purchase price, has occurred.

2.18 "Consumer" or M"ultimate consumer" means _any person who uses or
consumes taxable services or tangible personal property.
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2.19 "Consumers sales and service tax," "consumers sales tax" and “sales
mean the tax imposed by Section 11-15-1 et seq. of the West Virginia Code.

tax"

2.20 "Contract" or Y"contracts" means, for purposes of the transition rules
set forth 1in Secticn 11-15-8a of the West Virginia Code for contracting
activities, written agreements vreciting or setting forth a fixed »price
consideration, or a consideration based upon cost plus & stated percentage or a
stated monetary_increment. This term shall not mean or include ongoing sales
contracts, contracts whereby any element of the consideration e¢r the property or
services soid or to be rendered in performance of the contract are undefined, or
determined, as to either nature or _quantity, subsequent to the making of the
contract, or any open-—ehded contract.

2.21 "Contract basis" means, for purposes of determining the exemption of
certain charges for room and meals, the circumstance where a fixed price is paid
for consumption of food products during a specific period of time witheut regard
to . the amount of food product actually consumed by the particular student
contracting for the purchase and no money is paid at the time the feod product
is served or consumed. The term "specific period of time" means a fixed time
period of not less than thirty (30) consecutive days.

2.22 "Contract renewal" or "renewal" means, for purposes of contracting
activities, a covenant or agreement entered into or assumed by parties which
have a current contractual relation or which have had a past contractual
relation, whereby the parties agree to incur obligations beyond those which they
were, or would have been, required, at the minimum, to carry out under their
current or past contractual relation.

2.23 "Contracting" or 'contracting activity" means and includes the
furnishing of work, or both materials and work, for another (by a sole
contractor, genearal contractor, prime contiractor or subcontractor) in
fulfillment of & contract for ihe construction, alteration, repair, decoration
or improvement of a new or existing building or structure, or any part thereof,
or for removal or demolition of a building or structure, or any part thereof, or
for the alteration, improvement or development of real property.

2.23.1 Contracting does not include the furnishing of werk, or both
materials and work, in the nature of hook-up, connection, installation or other%
services if such service is incidental to the vetail sale of tangible personatl
property from the service provider's inventory: Provided, That such hook-up,
connection or installation of the foregoing is incidental to the sale of the
same when performed by the seller thereof or performed in accordance with
arrangements made by the seller thereof.

2.23.1.1 Examples of transactions that are excluded from the
definition of contracting pursuant hereto include, but are not Timited to, the
sale of wall-to~wall carpeting and the installation of wall-to-wall carpeting,
the sale, hook-up and connection of mobile hames, window afr conditioning units,
dishwashers, clothing washing machines or dryers, other household appliances,
drapery rods, window shades, venetian blinds, canvas awnings, free-standing
industrial or commercial equipment and other similar items of tangible personal
RPrOperty.
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2.23.2 Form of Contract Not Controliing. - Any activity that falls
within the definition of contracting under this Section 2.23 of these
regulations shall constitute contracting regardless of whether the contract
governing the activity is written or oral and regardiess of whether it is in
substance or form a lump sum contract, a cost-plus contract, a time and
materials contract (whether or not open-ended), or any other kind of
construction contract.

2.23.3 Special Rules. - For purposes of this definition:

2.23.3.1 The term "alteration" means and s Timited to
alterations which are capital improvements to a building or structure or to real
property.

2.23.3.2 The term Y“capital improvement" means improvements that
are affixed to or attached to and become a part of a building or structure or
the real property or which add utiiity to real property or any part thereof and
that last, or are intended to be relatively permanent.

2.23.3.2.a . The term "relatively permanent' means lasting
at Teast a year or longer in duration without the necessity for regularly
scheduled recurring service to maintain such capital improvement. '

2.23.3.2.b The term "regular recurring service" means
regularly scheduled service intervals of Tess than one year.

2.23.3.3 The term ‘'decoration" means and is limited to
decorations which are capital improvements to a building or structure or to real
properiy. : :

2.23.3.4 The term "improvement" means and is Timited to
improvements which are capital improvements io a building or structure or to
real property.

2.23.3.5 The term "repair" means and is limited to repairs which
are capital improvements to a building or structure or to vreal property.
"Repairs" does not include ordinary maintenance and repairs ‘which tend to
restore and repair the effects of normal wear and tear which occurred in thel
past or ordinary repairs which do not materially add to the ececnomic value of
the asset.

2.23.3.6 The term "structure” includes, but is not Tlimited to,
everything built up or composed.of parts joined together in some definite manner
and attached or affixed to real properiy, or which adds utility to real properiy
or any part thereof, or which adds utility to a particuiar parcel of property
and s intended to remain there for an indefinite period of time.

2.24 "Decoration" - See Section 2.23.3.3 of these regulations.

2.25 "Directly used or consumed" in manufacturing, transportation,
transmission, communication or the production of natural resources shall mean
used or consumed in those activities or coperations which constitute an integral
and essential part of such activities, as contrasted with and distinguished Trom
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those activities or aperations which are s1mp1y incidental, convenient or remote
to such activities. : e

2.25.1 Uses of property or consumption of services which constitute
direct use or consumption in the activities . of manufacturing, transportation,
transmission, communication or the productfon of natural resources shall include
only: ' ' '

2.25.1.1 In the cass of tangible perseonal property, physical
incorporation of property into a finished product resulting from manufacturing
production or the production of natural rescurces;

2.25.1.2 Causing a direct physical, chemical or other change
upon  properiy undergo1ng manufacturwng productwon or productwon of natural
resources; : Ll

2.25.1.3 Transporting or storing property undergoing
transportation, communication, transmission, manufacturing production, or
production of natural resources;

2.25.1.4 Measuring or verifying a change in property directly
used in transpertation, communication, transmission, manufacturing production or
production of natural resources;

2.25.1.5 Physically “centrolling or directing the physical
movement or operation _of  property directly used in transportation,
communication, transmission, manufacturing production or production of natural
resources; -

2.25.1.6 Directly and physically recording the flow of property
undergoing transportation, communication, transmission, manufacturing producticen
or production of natural resources; -

2.25.1.7 Producing energy for property directly wused in
transportation, communicatiaon, transm1ss1on manufacturing production or
productiien of natural rescurces; v -

2.25.1.8 Facilitating the transmission of gas, water, steam ort
electricity from the "point of its diversion to property directly used in
transportation, communication, transmission, manufacturing production or
production of natural rescurces; ' o '

2.25.1.9 Controlling or otherwise regulating atmospheric
conditions required for transporiation, communication, transmission,
manufacturing production or production of natural resources;

2.25.1.10 Serving as an operating supply for property undergoing
transmission, manufacturing production or production of natural resources or for
property directly used in transportatien, communication, transmission,
manufacturing producticn or production of natural resources;
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2.25.1.11 Maintaining or repairing property directly used in
transportation, communication, transmissien, manufacturing production or
production of natural resources; T ' a

2.25.1.12 Storing, vremoving or transporting economic waste
directly resulting from the activities of <transportation, communication,

transmission, manufacturing or production of natural resources;

2.25.1.13 Poliution  contrgi or environmental quality or
protection activity directly relating to the activities of manufacturing,
transportation, communication, transmission or the producticn of natural
resources. - L LTI TTo LTI Tl . R

2.25.1.13.a . - "Pollution conivel™ means any service,
system, method, construction, device. or appliance appurtenant thereto used or
intended for the primary purpose of eliminating, preventing, or reducing air,
noise or water poilution, or for the primary purpose of treating, pretreatiing,
modifying or disposing of any potential solid, %iquid or gaseous pollutant
which, 1if released without such treatment, pretreatment, modification or
disposal, might be harmful, detrimental or offensive to the public and the
public interest. . : -

2.25.1.13.b "Environmental quality or protection activity
or facility" means services, devices (including identifiable parts of devices),
systems or facilities used or intended for use primariiy for the protecticn of
the public and the public interest through the control, reduction or elimination
of air, water or neise pollution immediately caused by and directly related to
the activities of manufacturing, transportation, communication, transmission or
the production of natural resources. = .. ... . . o

2.25.1.13.¢ "Air pollution" means the presence in the
outdoor atmosphere of one or more air contaminants or combinations thereof in
such quantities and of such characteristics, location and duration as to be
injurious to the public and the public interest, or to unreasonably interfere
with the comfortable enjoyment of Tife or property or the conduct of business
within such areas.of the State as shall be affected thereby.

2.25.1.13.d "Water pollution” means the discharge ord
deposit of sewage, industrial wastes, or other wastes of such condition, in such
manner, or in such quantity as to causs ground or surface water to be
contaminated, unclean, or Jimpure to. such an extent to make said waters
detrimental to the public and tha public interest.

2.25.1.13.e  _M"Noise pollution" means sound which has
intensity, duration or character which exceeds standards deveioped by the State
environmental protection agency.

2.25.1.14 Personnel, plant, product or community safety or
security activity directly relating to the acifvities of transportation,
communication, transmission, manufacturing production or production of natural
resources; ovr
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2.25.1.15 Property or services otherwise used as an integral and
essential part of transportation, communicatior, transmission, manufacturing
production or production of natural resources. :

2.25.2 Uses of property or services which would not constitute
direct use or consumption in the activities of manufacturing, transportation,
transmission, communication or the production of natural resources shail
include, but not be Timited to:

2.25.2.1 Heating and illumination of office buildings;
2.25.2.2 Janitorial or general cleaning dctivities;
2.25.2.3 Personal comfort of personnel;

2.25.2.4 Production planning, scheduling of work, or inventory
control; ' '

2.25.2.5 Marketing, -general management, supervision, finance,
training, accounting and administration; or

2.25.2.6 An _activity or function fincidental or convenient to
transportation, communication, transmission, manufacturing production or
production of natural resources, rather than an integral and essential part of
such activity.

2.25.3 For a more detailed discussion of the direct use concept,
See Section 123 of these regulations.

2.26 "Distributor” means and includes, for purpcses of the tax on gasoline
and special fuel, every person: T

2.26.1 Who produces, manufactures, processes or otherwise alters
gascline or specfal fuel im this State for use or for sale; or '

2.26.2 Who engages in this State in the sale of gasoline or special

fuel for the purpose of resale or for distribution; or .

2.26.3 Who receives gascline or special fuel into the cargo tank of
a tank wagon in this State for use or sale by such person.

2.27 "Drugs" includes all drugs or appliances, dispensed upon written
prescription of a physician or dentist and any other professional person
Ticensed to prescribe.

2.28 "Educational summer camp" means a program and facility providing
courses of instruction in activities such as music, computers, foreign
languages, forestry, retigious study, etc., such courses of Jinstruction
occupying a substantial amount of time during which participants are in
attendance at the camp.

2.28.1 For the purpose of this regulation, the term "educational®
means: dedicated to providing instruction or learning for the intellectual or
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moral development and betterment of the recipient thereof, and the improvement
of his kncwledge, skill and character. For purposes of these regulations, those
courses of study traditionally provided through formal scheoling may be presumed
to be educational.

2.28.2 Training or dinstruction in athletics, sports training,
physical conditioning or any portion of a school curriculum classified as
"hhysical education” shall not be considered educational™ for purposes of these
reguiations unless: o :

2.28.2.1 such training and finstruction are incidental to .the
overall camp program, and

2.28.2.2 the primary scope or purpose of the summer camp is not
training or instruction in athletics, sports training, physical conditioning or
any portion of a school curriculum classified as "physical education.”

2.28.3 Specifically excluded from the definition of educational
summer camps are those programs and facilities primarily related to paramilitary
training, nudist camping or those related to animal training.

2.28.4 For purposes of this regulation, the term "summer" means
that portion of the year during which West Virginia elementary and secondary
public schools have summer recess. This period shall begin with the earliest
cessation of the regular school year occurring for any such West Virginia pubTic
school among all such schools in ail counties of the State of Wesit Virginia, and
shall end with the latest beginning of the next regular schoal year occurring
for any such West Virginia public school among all such schools in all counties
of the State of West Virginia. -

2.29 "Environmental gquality or protection activity or facility" - See
Section 2.25.1.13.b of these reguiations.

2.30 "Food" and "food for meals" means and inciudes edible foodstuffs
intended for human consumpiion and items commonly thought of as food, including,
by way of illustration and not by limitation, cereals and cereal products, meat
and meat products, fish and fish products, poultry and poultry products, fresh
and salt water animal products, eggs and egg products, vegetables and vegetablel
products, fruit and fruit products, flour and flour products, sugar and sugar
preducts, milk and milk products, cocoa and cocoa products, coffee and coffee
substitutes, tea, herbs, spices, sait and sait substitutes, condiments, soft
drinks, soft drink mixes and syrups, tenderizers, food .coloring, bottled
drinking water, sugar substitutes, oleomargarine, shortening, gelatins, baking
and cooking ingredients, mushrooms, spreads, relishes, desserts, flavorings,
edible seeds, nuts and berries: Provided, That the term "food" and "food for
meals" shall not include medicines, vitamins and dietary supplements whether in
ligquid, powdered, granular, tablet, capsule, lozenge, or pill form; spirituous,
malt or vinous liquors or beer; ice; tobacco or tobacco products; candy and
confections; chewing gum; cake letters; breath mints; or food sold through a
vending machine.

2.30.1 Tests for Determining Whether "Food {s Intended for Human
Consumptien”. - Occasfonally a question wmay arise cancerning whether a
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particular food or food product is intended for human consumption. This
question is to be answered by application of the following two tests. If either
question is answered in the negative {no), the item may not be considered as
"£ood intended for human consumption,” and sales and service tax must be
collected. R :

2.30.1.1 Test One. - 1I$ the product generally regarded by the
public as being food intended for human consumption?

2.36.1.2 Test Two. — Do the words or statements on the Tlabel or
package, if any, suggest that the product is food intended for human
consumption? - .

2.30.2 The burden of preving that a particular food or product is
purchased as "food intended for human consumption" rests on the vendor. 1In case
of any doubt as to whether the product is intended for human consumption, the
tax shall be collected.. ‘Any person claiming to be aggrieved by having to pay
the sales tax shall_pay the amount of tax to the retait merchant (vendor) and
file a claim for refund with the Tax Commissioner.

2.30.3 See. Appendix 1 of these regulations, "Condiments considered
to be food" which is an iilustrative list of items which are included in the
definition of "food."

2.31 "Gasoline! means and includes, for purposes of the tax on gascline and
special fuel, any product commonly or commercially known as gasoline, regardless
of classification, suitable for use as fuel in an internal combustion engine,
except special fuel as defined in Section 2.76 of these regulations, including
any product obtained by blending together any one or more products, with or
without other products, if the resultant product is capable of the same Uuse.

2.32 "Gross proceeds" means the amount received in money, credits, property
or other consideration from sales and services within this State, without
deduction on account of the cost of property sold, amounts paid for interest or
any other expenses whatsoever. Gross proceeds shall be reduced by the valiue of
an item of tangible personal property which is traded-in for the purpose of
reducing the purchase price of the item purchased or the amount of a discount
allowed by the vendor for the item at the time the item is purchased. Lossest
shall not be deducted, but any credit or refund made for goods returned may be
daducted.

2.32.1 Gross proceeds shall include the amount of any excise tax or
other tax imposed upon the tangible personal property or taxable service soid or
used, or the sale thereof, prior to the imposition of the West Virginia
consumers saies and service tax or use tax on such property or taxable service.

2.32.2 Gross proceeds shall include any increase in the amount paid
by the ultimate consumer or end user of tangible personal properiy or a taxable
service by reason of shinping charges, postage, handling charges, costs of
travel or transportation or any similar cost or charge.
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2.32.3 For purposes of these regulations the terms "charge," "gross
sales price," M"sales price," "purchase price," "monetary consideration and

"gross receipts" shall be synonymous with the term "gross proceeds."

2.32.4 Gross procesds shall not include the amount of federal,
state or local tax simultansously imposed upon the tangibie personal property or
service purchased.

2.33 "Impor¥er" means and inciudes, for purposes of the tax on gasoline and
special fuel, every person, resident or nonresident, other than a distributor,
who receives gasoline or special fuel outside this State for use, sale or
consumption within this State, but shall not inciude the fuel in the supply tank
of a motor vehicle that is not a motor carrier. See definition of motor carrier
in Section 2.44 of these regujations. '

2.34 "Improvement! -~ See Section 2.23.3.4 of these regulations.

2.35 "Intangible perscnal property means chattel interests, real and
personal, money, credits, investments and the evidences thereof,

2. 36 "Isolated transaction" means a transaction or event in which tangible
personal property or a taxable service is sold, transferred, offered for sale or
deTivered by the owner thereof or by his representative. In order to qualify as
an isolated transaction, the saller may not be in the business of selling the
type of tangible personal property or rendering the service which is the subject
of the transaction. The isolated transaction may be in the form of & single
transaction, or a series of individual transactions which would be an event. An
exampie of a single transaction would be the sale of a boat. An example of a
series of transactions comprising anm event would be a yard sale. An event may
not be longer than forty-eight {48) hours in duration. A person qualifying for
the exemption shall have the isolated transaction exempifon available for up to
a total of four (4) "isolated transacticns' (whether they be "transactions" or
"events," as herein described,) in any twelve (12) month period. The fifth
(5th) transaction or event and any transaction or event thereafter in any such
tweive (12) month period shall be taxable. Any purported "event" having a
duration longer than forty-eight (48) hours shall be treated as. two (2) or more
successive Vevents." If the number of total aggregate events is greater than
four (4) for any twelve (12) month period, any purported event beyond four (4)%
shall consist of taxable activity.

2.36.1 The isolated transacticn exemption shall be avaiiable for
persons seiling their tangible personal property through an auctioneer, if the
requirements of this definition are met with relation to the person whose
property is being sold. For sales by an auctioneer, See Section 86 of these
regulatiens. - T : :

2.38 "Manufactured home" means a structure, transportable in one (I} or
more sections, which in the traveling mode is eight (8) body feet or more in
width or forty (40) bedy feet or more in length or, when erected on site, is
three hundred twenty (320) or more square feet, and which is built on a
permanent chassis and designed to be used as a dwelling with or without a

11




State Tax Depariment
TitTe 110 ,

Series 15 . e

permanent foundation when connected to the required utilities, and includes the
plumbing, heating, air conditioning and electrical systems contained therein;
except that such term shall include any structure which meets all the
reguirements of this definition except the size requirements and with respect to
which the manufacturer voluntarily files a certificate which complies with the
applicable federai standard as_set forth in the National Manufactured Housing
Construction and Safety Standards Act of 1974 (42 U.S.C. §.5401, et seq.) and
the federal manufactured home construction and safety standards and regulations
promulgated by the Secretary of the United States Department of Housing and
Urban Development to implement such act. Calculations used to determine the
number of square feet in a structure will be based on the structure's exterior
dimensions measured at the_ largesi horizontal projecticns when entered on site.

2.38.1. units ceontaining parts that may be folded, collapsed or
telescoped when being towed and that may be expanded to provide additional cubic
capacity.

2.38.2 units composed of two (2) or more separately towable
components designed te be joined inte one (1) integral unit capable of being
separated again into the components for repeated towing.

2.38.3 Units designed to be used for residential, commercial,
educationai or findustrial purposes, excluding, however, recreational vehicles,
as defined in this Section 2.62.

2.39 "Manufacturing” means_a systematic operation or integrated series of
systematic operations engaged in as a business or segment of a businaess which
transforms or converts tangible personal property by physical, chemical or other
means into a different form, composition or character from that in wnich 1t
originally existed. _ Manufacturing production hegins with the arrival of raw
materials and ends when the property has reached that point where no further
chemical, physical or other changes are to be made to the resultant property in
the production process. - .- T

2.39.1.. A person may be engaged in a manufacturing activity although
such person does noi have JTegal title to or any economic interest fin the
tangible personal property so transformed or converted. 1

2.40 "Membership fees or bona fide dues” mean those amounts paid by members
which entitle such persons to centinued membership in & corporation,
organization or association. _Membership fees or bona fide dues do not include
any amounts paid for tangiblie perscnal property or specific services rendered to
members by a corporation, organization or association. For related material 3ee
Sections 52.4 and 70.3 of these requlations.

2.41 "Mobile home" means a "manufactured home". as defined in Section 2.38
of these regulations. o T T :

2.42 "Modular home" means a "manufactured home" as defined in Section 2.38
of these regulations. - - - : -
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2.43 "Monetary consideration” means the actual cost to.the purchaser of
tangible personal property or a service purchased after deduction for the value
of any item traded-in as part of the consideration paid for the tangible
personal property or service purchased. Monetary consideration shall not
include the amount of federal, state or local tax simultaneously imposed upon
the tangible. perscnal property cr service purchased.

2.44 "Motor carrier" means and includes, for purposes of the tax on
gasoline and special fuel, (A) any passenger vehicle which has seats for more
than nine passengers.in addition to the driver, any road tractor, tractor truck
or any truck haying more than two axles, which is_operated or caused to be

operated, by any person on any highway in this State using gasoline or special
fuel; and (B) any aircraft, barge or other watercraft, or Tocomotive
transporting passengers or freight in or through this State.

2.45 "Motor vehicle" means and includes, for purpeses of the tax on
gasoline and special fuel, automebiles, motor carriers, motor trucks,
motorcycles and all other vehicles or equipment, engines or machines which are
operated or propelled by combustion of gaseline or special fuel. See this
Section 2 for the definitian of "vehicle." —  _

2.46 "Natural Resources." - See Section 123 of these regulations.

2.47 "Nonprofit organization" means a corporation or organization no part
of the income or profit of which is distributed to its shareholders, members,
directors or officers.

2.48 "Noise pollution™ - See Section 2.25.1.13.e of these regulations.

249 "Occasjonal sale of food" means a casual and cccasional sale, as
defined in Section 2.10 of these regulations, of food, as defined in Section
2.30 of these reguiations.

2.50 "Person” includes any state, and its political subdivisions cor an
agency of efther, the State of West Virginia and its political subdivisions or
an agency of either, and any individual, firm, partnership, joint venture, joint
stock company, the government of the United States and its agencies, any public
or private corporation, municipal corporation, cooperative, estate, trust,l
business trust, vreceiver, executor, administrator, any other fiduciary, any
representative appointed by order of any court or otherwise acting on behalf of
others, or any other group or combination acting as a unit, and the plural as
well as the singular number of the entities here enumerated.

2.51 YParsonal service" includes these services:

2.51.1 Compensated by the payment of wages in the ordinary course
of employment;

2.51.2 Rendered to the person of an individual without, at the same
time, selling tangibie personal property, such as nursing, barbering, shoe
shining, manicuring and similar services. . See Section 8.1.2 of these
requlations. ' Co T B
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2.52 "Polilution control” - See Section 2.25.1.13.a of these regulations,

2.53 "Poultry house" means a structure used solely for the purpose of
sheltering domesticated birds which are kept for the production of meat or eggs,
and not used for sheltering any other animals ar humans.

2.54 "Private school" means an institution of learning, providing
elementary or seccndary educational instruction and falling within Exemption A
or K of West Virginia Code § 18-8-1 as a  State approved alternative to
compulsory public school attendance. . Such schools may 1include parochial
schools, church schools, schosls operated by a religious order or other
nonpublic schoois.

2.55 "Professional service" means and includes an activity recognized as
professional under common law, fts natural and logical derivatives, and any
expansion of the term made by the West Virginia Legislature. See Secticon 8.1.1
of these regulations. o .

2.56 "Public school"™ means an dnstitution of Jearning established,
maintained and funded by the State of West Virginia which is operated by a
governmental unit of this State for the purpose of providing free elementary or
sacondary educational instruction to children residing in West Virginia.

2.57 "Purchase" means any transfer, exchange or barter, conditional or
otherwise, .in any manner or by any means whatsoever, of tangible personal
property or a taxable service, for a consideration.

2.58 "Purchase price” means the total amcunt for which tangible personal
property or a taxable service is sold, valued in money, whether paid in money or
included. However, the purchase price includes the amount of any term discount
allowed by the vendor, such discount being the reduction in the purchase price
if the total amount of the purchase price is paid within a specified period of
time. The value of business stimulants, gifts or promotions given to finduce
consumers to patronize a particular establishment are not considered cash
discounts. Purchase price shall not include the amount of federal, state or
lacal tax simultaneously imposed upan the tangible personal properiy or service
purchased, oo

2.59 "Purchaser" means a persan who purchases tangible perscnal property or
a taxable service.

2.60 "Production of natural resources"” means the performance, by either the
owner of the natural respurces or another, of the act or process of exploring,
developing, severing, extracting, reducing to possession and loading for
shipment for sale, profit or commercial use of any natural resource products and
any reclamation, waste dispesal or environmental activities associated
therewith.

2.61 "Real property" means Tands, tenements and hereditaments, all rights

thereto .and dinterest therein except chattel interests. See W. Va. Code
§ 2-2-10(p) (1973). ’
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2.62 "Recreational vehicles" - See Section 2.95 of these regulations.

2.63 "Regular recurring service" .- See Section 2.23.3.2.b of these
regulations. : .

2.64 "Relatively permanent” - See Section 2.23.3.2.a of these regulations.

2.65 "Religious organization" means any organization whose major activity
is the furtherance of reiigious” ideals and whose real and personal property is
exempt from ad valorem property taxation undeyr W. Va. Code § 11-3-9 and Article
X, Sectien 1 of the West Virginia Comnstitution.

2.66 YRepair" - See Section 2.23.3.5 of these regulations.

2.67 "Retail dealer of gasoline or special fuel" means and includes, for
purposes of the tax on gasoiine and special fuel, any person not a distributor
who sells gasoline or special fuel from a fixed location in this State to users.

2.68 "Retailer" means and incliudes every person engaging in the business of
selling, leasing or renting tangible personal property or dispensing taxable
services _for use within the meaning of the use tax statute, regardless of
whether the purchaser is a member of the general public or a person engaged in
business, and every person engaging in the business of selling, at auctfion,
tangible personal property owned by the person or others for use in this State:
Provided, That when in the opinion of the Tax Commissioner it is necessary for
the efficfent administration of the wuse tax to regard any salesmen,
representatives, truckers, peddiers or canvassers as the agents of the dealers,
distributers, supervisors, employers or persons under whom they operate or from
whom they obtain the tangible personal property sold by them, irrespective of
whether they are making sales on their own behalf or on behalf of such dezlers,
distributors, supervisors, employers or persons, the Tax Commissicner may so
regard them and may regard the dealers, distributors, supervisors, employers, or
persons as retailers.

2.69 “"Retailer engaging in business, in this State" or any 1ike term, uniess
otherwise Yimited by federal statute, means and includes but s not Timited to
any of the following:

2.69.1 Any retailer having or maintaining, occupying or using,
within this State, directly or by a subsidiary, an office, distribution house,
sales house, warehouse, or other place of business, or any agent (by whatever
name called) operating within this State under the authority of the retailer or
its subsidiary, irrespective of whether such place of business or agent is
located here permanently or temporarily, or whether such retailer or subsidiary
is admitted to do business within this State pursuant to W. Va. Code § 31-1-49.

2.69.2 Any retafier soliciting orders from persons located in this
State for the sale of tangible parsonal property or taxable services by means of
a telecoemmunication or television shopping system which utilizes a telephone or
mail ordering system, dincluding tell free telephone numbers, reverse charge
telephone systems or other telephone ordering systems and which is intended by
the retailer to be broadcast by cable television or other means of broadcasting,
to consumers located in thiszs State, '

15

i




State Tax Department

Titte 110 o
Series 15 o el

2.69.3. _Any retailer whe solicits orders from persons Tlocated in
this State for the sale of tangible personal preperty or taxable services by
means of advertising that is broadcast from, printed at, or disiributed from, a
Tocation 1in +this State if +the advertising is primarily intended <o be
disseminated to censumers locatad in this State and is only secondarily or
incidentally disseminated to bordering jurisdictions. For purposes of this
paragraph, advertising which is broadcast from a radio or television station
Tocated in this State or is printed in or distributed by a newspaper published
in this State is rebuttably presumed to be primarily intended for dissemination
to consumers ltocated in this State. .

2.69.4 Any retailer soliciting orders from persons lecated in this
State for the sale of tangible parsonal property ov taxable services by mafl if
the solicitations are substantial and recurring and if the retailer economically
benefits from any banking, financing, debt collection, telecommunication or
marketing activities occurring in this State or economically berefits from the
location in this State of an_authorized installation, servicing or repair
facility, regardless of whether such faciiity is owned or operated by such
retailer or by a related or unrelaied person. '

2.69.5 Any retailer having a franchisee or licensee operating in
this State under the retailer's trade name, if the franchisee or Ticenses is
required to collect the tax imposed by W. Va. Code § 11-15-1 et seg. or W. Va.
Code § 11-15A-1 et seq.

2.69.6 Any retailer who, pursuant to a contract with a cable
television operator Tocated in this State, solicits from persons located in this
State orders for the sale of tangible personal property or taxable services by
means of advertising which is transmitted or distributed over a cable television
system in this State.

2.68.7 A retailer without the necassary minimum centacts for a
constituticnally sufficient nexus for West Virginia to require such retailer to
collect and remit use tax shall not be considered a "retailer engaging 1in
business in this State." L .

2.70 "Sale," "sales" or "selling" means for purposes of the use tax any
transaction resulting in the purchase of tangible personal property or taxablet
services from a retailer or vendor, and_ for purposes of the sales and service
tax includes any transfer of the possession or ownership of tangible personal
property for a consideration, including a lease or rental, when the transfer or
delivery is made in the ordinary course of the transferor's business and is made
to the transferee or his agent for consumption or use or any other purpose. This
term embraces renting or Teasing, conditional sales centracts, Tleases with
options to purchase, and contracts under which possession of praperty is given
to the purchaser but title is retained by the vendor or retailer as security for
payment of purchase price.

2,71 "Sales tax" = See Section 2.319 of these regulations.

2.72 "School employee” means and includes all personnel employed by a
school or by a county board of education whether employed on a reguiar full-time
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basis, an hourly basis or otherwise. This includes all teachars, auxiliary

personnel and service personnel defined as follows:

2.72.1 "Teacher" _means any teacher, supervisor, principal,
superintendent, school librarian or any other person who meets the educational
and other requirements set by the State for the issuance of certification to
teach in a public school and who holds such certification and who 1is regularly
employed for instructional purposes in a school in this State. -

2.72.2 "Auxiliary personnel” means those persons selected and
trained as a monitor aide, clerical aide, classroom aide, or general aide and
who act in or assist in instructional activity, but whe do not hold
certifications to teach in a public school in_this State.

2.72.3.. "Service personnel" means those persons who serve the school
in a nonprofessional or ononinstructional capacity. This would include
secretarial personnel, custodial . personnel, maintenance personnel,

transportation personnel, school lunch workers, etc.

2.73 "Seller" means a._retailer and vendor and includes every person selling
or Teasing tangible personal property or dispensing taxable services.

2.74 “Sapyice or "selected service'" shall include all activities engaged
in for other persons for a consideration, which involve the rendering of a
service.as distinguished from the sale of tangible perscnal property, but shall
not include contracting services, personal services, professional services, the
services rendered by an employee to his employer, services furnished by
corporations subject to the control of the West Virginifa Public Service
Commission or any service rendered for resale.

2.75 "Service personnel® - See Section 2.72.3 of these reguiations.

2.76 "Special fuel” means and includes, for purposes of the tax on gasoline
and special fuel, any gas or liquid, other than gasoline, used or suitable for
use as fuel im an internal combustion engine. The term "special fuel" shall
include products commonly known as natural or casing-head gasoline and shall
inciude special fuel for heating any private residential dwelling, building or
other premises; but shall not include any petroleum product or chemical compound®
such as alcohol, industrial solvent, heavy furrace oil, lubricant, etc., not
commonly used nor practicably suited for use as fuel in an internal combustion
engine.

2 77 "State" means a state of the United States, the District of Columbia,
the Commonwealth of Puerto Rico, or any territory or possession of the United
States. : ‘ :

2.78 “Syuccessor" or "successor in business" means any person who directly
or indirectly purchases, acguires, or succeeds to the business or the stock of
goods of any person quitting, selling or otherwise disposing of a business or
stock of goods. -~ - g , N

2.79 "Structure" - See Section 2.23.3.6 of these regulations.
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2.80 "Support,"” for purposes of determining whether an organization ar
corporation is exempt on its purchases, means and inciudes, but is not Timited
to: : .

2.80.1 Gifts, grants, contributions or membership fees;

2.80.2 Gross. veceipts from fund raisers which include receipts from
admissions, sales of merchandise, performance of services or furnishing of
facilities in any activity which is not an unrelated trade or business (within
the meaning of Section 513 of _the Internal Revenue Code of 1986, as amended);

2.80.3 Net income from unrelated business activities, whether or
not such activities are carried on regularly as a trade or business;

2.80.4 Gross investment income as defined in Section 509(e) of the
Internal Revenue Code of 1986, as amended;

2.80.5 Tax revenues. levied for the benefit of a corporation or
organization either paid to or expended on behalf of such organization; and

2.80.6 The value of services or facilities (excluysive of services
or facilities generally furnished to the public without rharge) furnished by a
governmental unit referred to in Section 170(c)(1) of the Internal Revenue Code
of 1986, 'as amended, to an organization without charge. This term does not -
include any gain from the sale cr other disposition of property which would be
considered as gain from the sale or exchange of a capital asset, or the vaiue of
an exemption from any federal, state or local tax or any similar beneiit.

2.81 "Supply tank" means, for purposes of the tax on gasoline and special
fuel, any receptacie on a motor vehicle from which gasgline ar special fuel is
supplied for the propulsion of the vehicle or equipment located thareon,
exclusive of a cargo tank. A supply tank includes_a separate compartment of a
cargo tank used as.a supply tank, and any auxiliary tank or raceptacle of any
kind or cargo tank, from which gasoline or special fuel fs supplied for the
propulsion of the vehicle, whether or net such tank or receptacle is directly
connected to the fuel supply Tine of the vehicle.

2.82 "Tangible personal property" means personal property which may bel
seen, weighed, measured, felt, or touched, or is in any other manner perceptible
to the senses, and includes tangible goods, wares and merchandise.

2.82.1  _Wherever the words . !tangible personal property" or
"nroperty" appear, the same shail incluce the words "or taxable services,'" where
the context so_requires, in accordance with W. Va. Code § 11-15A-2(a).

2.83 "Tank wagon" means and includes, for purposes of the tax on gasoline
and special fuel any motor vehicie or vessel with a cargo tank or cargo tanks
ordinarily used for making deliveries of gasoline or special fuel, or both, for
sale or use. - ST g S

2.84 "Tax" includes the consumers sales and service tax imposed by W. Va.
Code § 11-15-1 et seq., the use tax imposed by W. Va. Code § 11-15A-1 et seq.,
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and additions to tax, interest and penalties imposed by W. Va. Code § 11~10-1 et
seq. N

2.85 "Tax Commissioner” or "Commissioner" means the State Tax Commissioner
of West Virginia or his delegate.

2.86 "Taxable services" means all services other than those services which
are subject to. the per se exemptions provided in Section 9.2 of these
regulations, or which are otherwise exempted by law.

2.87 "Taxpayer" includes any person who is Ifable for the consumers sales
and service tax imposed by W. Va. Code § 11-15-1 et seg., or who is subject to
the use tax imposed by W. Va. Code § 11-1BA-1 et seq., whether acting for
himself or as an agent or fiduciary.

2.88 "Teacher" - See Section 2.72.1 of ithese regulations.

5. 89 "Texthdok" means a book or manual of dinstruction containing a
presentation of the principles of a subject and which s used as a basis of
instruction.

2.90 "This State" means the State of West Virginia.

2.91 "Transportation" means +the act or process of conveying for
consideration, as a commercial enterprise, passengers or goods from ane place or
geographical Tocation to another place ot_geographica1 location.

2 92 "Transmission" means the act or process of causing liquid, natural gas
or electricity to pass or be conveyed for consideration from one place or
geographical location to another place or geographical location through a
pipeline or other medium for commercial purposes. For purposes of this
definition, the word "medium" refers ito the stationary mode by which 1igquid,
natural gas or electricity moves from cne location to another; the term includes
such modes as pipelines and wires, but it specifically excludes such modes aof
transportation as tank trucks and barges.

2.93 "Use" means and includes the exercise by any person of any right or
power over tangible personal property or taxable services which is fncident to%
the ownership, possession or enjoyment of such property or services, or by any
transaction in which possession of or the exercise of any right or power over
tangible personal property or taxable services is acguired for a consideration,
including any lease, rental or conditional sale of tangible personal property.
As used in this definition, "enjoyment" includes a_purchaser's right to direct
the disposition of the property or services, whether or not the purchaser has
possession of the property. The term "use" does not include the keeping,
retaining or exercising of any right or power over tangible personal properily
solely for the purpose of subsequently transporting it outside the State for use
thereafter solely outside this State. S

2.94 "Use tax" means the_ iax imposed by Section 11-15A-1 et seq. of the
West Virginia Code. o : R
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2.95 "Wehicle" means every device in, upon or by which any person or
proparty s or may be transported or drawn upon a highway, excepting devices
moved by human power or used exclusively upon stationary rails or tracks and
includes recreational vehicles. For purpeses of these regulations,
"recreational vehicle"” means a motorboat, motorboat traiier, all-terrain
vehicle, %travel trailer, foid down camping trailer, motor home, snowmocbile or
any other vehicle included within the definitien of recreaticnal vehicle as
defined in W, Va. Code § 17A-1-1.

2.96 "Vendor" means any person, whether seiling at retail to the general
pubiic or otherwise selling to.a person engaged in any business, who is engaged
in this State in furnishing or rendering services or making sales of tangible

personal property.

2.97 "Water pollution" - See Section 2.25.1.13.d of these regulations.

§ 110-15-3. Imposition of Tax; Rates; Tax Base.

2.1 Consumers Sales and Service Tax. - The ceonsumers sales and service tax
is levied and imposed upon sales of tangible personal property and upen the
dispensing of certain selected services. The amount of consumers sales tax
shall be computed as follaws: ) '

3.1.1 On each sale where the monetary consideration is five cents
or less, no tax.

3.1.2 On each sale where the monetary consideration is from six
cents to sixteen cents, both inclusive, one cent.

3.1.3 On each sale where the monetary consideration is from
seventeen cents to thirty-three cents, both inclusive, two cents.

3.1.4 On each sale where +the monetary consideration 1is from
thirty-four cents to fifty cents, both inclusive, three cents.

3.1.5 On each sale where the monetary consideration is from
fifty-one cents fto sixty-seven cents, both inclusive, four cents.
t
3.1.6 On each sale where the monetary consideration s from
sixty-eight cents to eighty-four cents both inclusive, five cents.
3.1.7 On each sale where the monetary consideration s from
eighty-five cents to one dollar, both inclusive, six cents.
3.1.8 If the monetary consideration on a sale is in excess of one

dotlar, six cents on each whole dollar of saie price, and upon any fractional
part of a dollar in excess of whole dollars, as follows: One cent on the
fractional part of the doliar if less than seventeen cents; two cents on the
fractional part of the dollar if in excess of sixteen cents but less than
thirty-four cents; three cents on the fracticnal part of the dollar if in excass
of thirty-three cents but less than fifty-one cents; four cents on the
iractional part of the dollar if in excess of fifty cents but Tless than
sixty~aight cents; and five cents on the fracticnal part of the doliar if in
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excess of sixty-seven cents but_less than_eighty-five cents; and six cents on
the fractional  part of the dollar if in excess of eighty-four cents. For
example, the tax on sales from one dollar and one cent t¢ one doilar and sixteen
cents, both inclusive, seven cents; on sales from one dollar and seventeen cents
o0 one dollar and thirty-four cents, both inclusive, eight cents; on sales from
one dollar and thirty-four cents to one dollar and fifty cents, both inclusive,
nine cents; on sales from one dollar and fifty-one cents to one dollar and
sixty-seven cents, both inclusive, ten cents; on sales from one dollar and
sixty-eight cents to one dollar and eighty-four cents, both inclusive, eleven
cents: and on sales from one dollar and eighty-five cents to two dollars, both
inclusive, twelve cents. . -

3.2 Separate Sales. - Separate sales, such as daily or weekly deliveries,
shall not be aggregated for the purpecse of computation of the consumers sales
and service tax even though such sales are aggregated in the billing or payment
therefor. However, when several fitems are purchased by the same vendee
simultaneously, the consumers sales and service tax may be computed upon the
total maonetary consideration of the items so purchased. Motwithstanding any
other provision of these regulations, coin-operated amusement and vending
machine sales shall be aggregated for the purpose of computation of the
consumers saies and service tax.

3.2.1 Example: If merchandise is purchased at a West Virginia
department store's cosmetic counter, delivered to the purchaser and monestary
consideration of sixty cents is paid, this s a complete sale and four cents tax
must be collected. If the same purchaser goes to the candy counter and makes a
ten-cent purchase, there is a new sale and one cent tax must be ccllected
thereon. The cosmetic sale and the candy sale may not be aggregated so as to
decrease the amount of tax otherwise due. However, if the cosmetic item and
candy were purchased simultansousiy by the same purchaser at the same counter,
the consumers sales and service tax may be computed upon the aggregate monetary
consideration of both ftems.

3.3 Use Tax. - The use tax is Tevied and imposed upon the use in this
State of tangible perscnal property or taxable services at a rate of six percent
(6%) of the purchase price of ‘such tangible personal property and taxable
services. The amount of use tax imposed is reduced, but not below zero with
respect to a particular item, by the amount (if any) of sales tax Tawfully paw’d1
to another state for the acquisition of that particular item of property or
service.

3.4 Tax Base.

3.4.1 In General. - The consumers sales and service tax is based
upon "monetary consideration™ and the use tax is based upen "purchase price."
See Section 2 of these regulations for definitions. In certain circumstances
where a natural resource producer or manufacturer uses or consumes natural
resources produced or items manufactured, the tax is based upon the gross value
of the product used cr consumed. The foliowing provisions in this Section 3.4
illustrate the appliication of these terms.

3.4.2 Finance and Carrying Charges. - Monetary consideration or
purchase price upon which the consumers sales and service tax or use tax fTs
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imposed shall not incliude carrying charges, finance charges or similar items.
Example: a sewing machine priced at $80.00 is sold under a conditional sales
contract which provides for deferred monthly payments. A separate charge of
$¢5.00 is added to the sale price toc cover finance charges, thus making the total
cost to the purchaser 585.00. The tax is to be computed upon $80.00.

3.4.3 . Discounts. - Any cash discount allowed at the time of
delivery which establishes the final selling price for the article at that time
shall not be included in arriving at the monetary consideration or purchase
price subject to the tax. Discounts which are ailowed after delivery or upon
conditions oy events happening at some future time, such as a certiain percentage
discount being allowed if paid within a specified period, are not deductible in
determining the tax base for the consumers sales and service tax or use tax
1iability.

3.4.4 Exchanged Merchandise. - When merchandise, the sale of which
has been taxed under the consumers sales and service tax or use tax, fIs
exchanged, the purchase price plus applicable tax paid for the merchandise
exchanged shall not be included in determining monetary consideration or
purchase price of the article purchased in exchange.

3.4.5 Rebates and Trade-ins. - When merchandise is taken as a
trade-in for the purpose of reducing the price the purchaser must pay, the value
of the trade-in shall not be included in the monetary consideration or purchase
price. However, the amount of any manufacturer's rebate available to entice the
purchase of the +Jtem shall not decrease or otherwise affect monetary
consideration or purchase price. In other words, the monetary consideration or
purchase price shall not include the value of any item iraded-in but monetary
consideration or purchase price shall not be reduced by the amount of any
manufacturer's rebate.

3.4.5.1 Example 1: A person owns a diamond ring with a vaiue of
$2,500.00, and seeks to purchase a second diamond ring which will sell for
$10,000.00. The $2,300.00 value of the trade-in may be applied to reduce the
amount of the monetary consideration upon which consumers sales and service tax
is based. Thevrefore, $7,500.00 will be subject to tax.

3.4.5.2 . Example 2. - In order to increase sales, a manufacturer®
offers a $10.00 rebate on the purchase of a $50.00 power saw. Customer
purchases a saw and applies for the rebate. The entire $50.00 will be subject
to tax. However, a rebate offered by a retailer to his customer is treated as a
cash discount under Section 3.4.3 of these reguiations.

3.4.6 Sales of Products Produced by Persons Producing Natural
Resources, Products or Manufactured Products. - Commercial producers of natural
resources, products or manufactured products who sell such resources or products
in circumstances where no excepticn or exemption from the consumers sales tax or
use tax applies, shall constitute seliers or vendors of such products, and shall
collect the tax and make returns of such tax on the basis of the gross proceeds
of such sales. _Upon failure of the seiler to coilect or remit such tax, the
seiler shall be Tiable, in accordance with W. Va. Code §§ 11-15-7 and 11-15A-Za,
for payment of such tax and any applicable interest, additions to tax and
penalties and shall be subject to applicable criminal sanctions for such failure
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to collect or remit such tax in accordance with the provisions of W. Va. Code
§§ 11-9-1 et seq., 11-30-1 et .seq., 11-15-1 et seg. and 11i-15A-1 et seq. and
these regulations, and as otherwise provided by law. )

3.4.7 Use of Products Produced by Persons Producing Natural
Resources, Products or Manufactured Products. - Effective May 1, 1989,
commercial producers of naturai resources, products or manufactured preducts who
use or consume such natural rescurces, products or manufactured products, in
circumstances where no exception or exemption from the consumers sales tax or
use tax applies, shall pay and make returns of such tax as applicable based upon
the gross value of the natural resource product or manufactured product so used
or consumed in accordance with W. Va. Code § 11-15-7 or 11-15A-2a. \Upon failure
of the natural resource producer or manufacturer to pay or remit such tax, the
natural resource. producer or manufacturer shall be Tiable for payment of such
tax and any applicable interest, additions to tax and penalties and shall be
subject to applicable criminal sanctions for such failure to pay or remit tax,
interest, additions or penalties in accordance with the provisions of W. Va.
Code 8§ 1i-9-1 et seg., 11-10-1.et seq., 11-15-1 et segq. and 11-15A-1 et seq.
and these regulations, and as otherwise provided by Taw. ' '

3.4.7.1 Gross Value of Natural Resources, Products or
Manufactured Products Used or Consumed by the Producer Thereof.

3.4.7.1.a General Rule. - Gross value shall correspond as .
nearly as possibie to the gross proceeds which would have been received from the
sale of such natural resources, products or manufactured products to another
person in an arms-length transaction, as that term is generaily defined. There
shall not be allowed a deduction or credit for production expenses when
determining such gross proceeds. .

3.4.7.1.b Natural_ Resource Products. = Whenever natural
resource products produced within or without this State are used or consumed by
the producer in his business, within this State, the vaiue of such products
shall be determined by the following rules 1in the order stated. In aill
instances where natural resources are consumed by the producer at a point
distant from the place of production, no freight charges paid by the producer
will be allowed as a deduction _in determining value under these rules, unless
due consideration has been given such charges in the method by which the valuest
were determined.

3.4.7.1.b.1 The wvalue of the natural rescurce’
product consumed or used shall be equal to the selling price at the place of use
or consumption of similar products of 1ike quality and character offered for
sale in similar quantities by persons unrelated to the taxpayer.

3.4.7.1.b.2 In the absence of sales of similar
natural resource products by other persons as a guide to value, value shall be
equal to the average price at which sales of the same or a similar product are
made during the taxable year to customers of the producer.

3.4.7.1.b.3 In the zbsence of sales to customers of
the taxpayer as a guide to value, such value may be determined upon cost basis,
in which case there shall be included every item of cost attributable to that
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particular natural resource product, including all direct or indirect overhead
costs and by adding thereto the average markup realized.by the producer on his
natural resource products.

3.4.7.1.c Manufactured Products. - In those cases where a
person partially or wholly consumes or makes wuse of his final completed
manufactured,” Tompounded or prepared products, a value must be placed on such
products, in accordance with the following rules in the order stated. In all
instances where products or articles are consumed by the manufaciurer and are
consumed at a point distant from the place of manufacturing, no freight charges
paid by the manufacturer will be allowed as a deduction in determining value
under these rules, unless consideration has been given such charges in_the
method by which the values were determined.

3.4.7.1.c.1 The value of the article consumed or
used shall be equal to the selling price at the place of use or consumption of
similar products of Tlike quality or character offered for sale in similar
guantities by persons unrelated to the taxpayer.

3.4.7.1.c.2 In absence of sales of similar products
by other persons as a guide to value, value shall be egual to the average price
at which sales of the same or a similar product are made during the taxable year
to custaomers of the manufacturer.

3.4.7.1.c.3 In the absence of sales to customers cof
the taxpayer as a guide to value, such value may be determined upon a cost
basis, in which case there shall be included every item of cost atiributable to
that particular article, inciuding all direct and indirect overhead costs and by
adding thereto the average markup realized by the manufacturer on his products.

§ 110-15~4. Coliection of Tax; Accrual; Liabilities.

4.1 ¢Collection by Vendor. - Each vendor shall collect from the purchaser
the consumers sales and service tax Jlevied and imposed upon each sale of
tangible personal property and service in West Virginia before or at the time
such tax accrues. Such tax shall be added to and constitute a part of the sales

price. The vendor shall keep the amount of tax collected separate from the
proceeds of sale exclusive of the tax unless authorized in writing by the Taxt
Commissioner to keep such amount of tax in a different manner. Where such

authorization is given, the State's claim shall be enforceable against and shall
take precedence over all other claims against the moneys commingled.

4.1.1 Persistent failure by any vendor to keep the amount of tax
collected separate from the proceeds of sale exclusive of the tax shall be
reason for, and good cause for, the Tax Commissioner at his discretion to revoke
the business registration certificate of such vendor issued under W. Va. Code
§ 11-12-1 et seq. or to refuse to renew the said Dbusiness registratien
certificate, or both. '

4.2 Collection by Retailer. - Every retailer engaging in business in this
State and making sales of tangible personal property or taxable services for
delivery into this State, or with knowledge, directly or indirectly, that the
property or services are intended for use in this State, shall at the tims of
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making such sales, whether within or without the State, coliect the uses tax
before or at the time such tax accrues from the purchaser and give to the
purchaser a receipt therefor with the tax separately stated thereon.

4.2.1 Foreign Retailers. - The Tax Commissioner may, 7n his
discretion and upon applicatian, authorize the collection of the use tax by any
retailer not engaging in business within this State, who, to the satisfaction of
the Tax Commissioner, furnishes adequate security to insure collection and
payment of the tax. Such retailer may then be issued, without charge, a permit
to collect the tax in the manner prescribed by the Tax Commissioner. . When so
authorized, it shall be the duty of such retailer to coliect the use tax upon
all tangible personal property or taxable service sold to his knowledge for use
within this State, in the same manner and subject to the same requirements as a
retailer engaging in business within this State. Such authority and permit may
be canceled when, at any time, the Tax Commissioner considers the security
inadequate, or that such tax can more effectively be collected frem the person
using such property in this State.

4.3 Exceptions to Collection Requirements. - Notwithstanding Sections 4.1
and 4.2 of these regulations, no consumers sales and service tax and no use tax
need be collected by the vendor or retafler with respect to a iransaction if any

one of the following conditions is satisfied:

4.3.1 The transaction 1is exempt per se from tax pursuant to
Section 9.2 of these regulations.

4.3.2 The purchaser signs and presents to the vendor or retailer a
current and complete exemption certificate or material purchase certificate
ijssued by the Tax Commissioner and the vendor or retailer accepts such
certificate in good faith.

4.3.3 The purchaser gives to the vender or retajler a current
direct pay permit number: Provided, That the transaction is not a sale of food.

4.4 Accrual of Tax Liability Respecting Certain Sales and Services. - This
Section specifies the time at which the consumers sales and service tax and use
tax liability with respect to the sale of tangible personal property or
rendering taxable services becomes a legal 1iability of the vendee. t

4.4.1 Cash, Credit. Conditional Sales. - On cash sales, the tax
accrues at the consummation of the saie. On credit sales, the tax accrues upon
transfer of possession of the property sold, but is payable by the vendee on or
before the thirtieth (30th) day subsequent thereto. On conditional sales, where
possession is delivered to the purchaser and title is retained by the seller,
the tax accrues upon transfer of possession of the property sold, but is payable
by the vendee on or before the thirtieth (30th) day subsequent thereto. When
tangible personal property is neld or 1laid away by the vendor or retailer
pending payment of all or part of the purchase price, the tax accrues upon
delivery of the property sold to the purchaser or, if an unpaid balance remains
at such time, the sale shall be treated as a credit sale.

4,42 Leases. -  Notwithstanding Section 4.4.1 of  these
regulations, 1f the sale is a lease, each rental payment is the "monetary
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considaration'™ or "purchase price” and constitutes a separate sale transaction
upon which the tax is imposed. The tax upon such payment accrues on the date
such rental payment is actually received. Where the lessee exercises an option
to purchase the leased tangible personal property, the tax accrues at the time
of the payment of the remaining portion of the purchase price.

4.4.3 Services. - The tax on sales of taxable services accrues
upon the payment of the consideration for performance of the service, without
regard to the actual time of such performance.

4.5 Liability of Seller. - The_amgunt of consumers sales and service tax
and use tax required to be collected by any vendor or retailer is deemed to be
held in trust for the State of West Virginia, and any such tax required to be
coliected shall constitute a debt owed to this State. If any vendor or retailer
fails to collect the consumers sales and service.tax or use tax required to be.
collected, such vendor or retailer shall be personally liable for the amount 1%
failed to collect. If any vefdor or retailer fails to remit to the Tax
Commissioner any consumers sales and service tax or use tax collected in
accordance with Section 5 of these regulations, such vendor or retailer shall be
personaily Tiable for the amount it so failed to remit and applicable interest,
additions to tax and penalties, and shall be subject to applicabie criminal

sanctions as provided by law.

4.6 Absorbing Tax: Criminal Penalty. - It shall be unlawful for any vendor
or retailer engaging in business in this State to advertise, hold out cr state
to the public or to any purchaser, consumer or user, directly or indirectly,
that the consumers sales and service tax or the use %fax or any part thereof will
be assumed or absorbed by the vendor or retailer or that it will neit be added to
the selling price of the property sold, or if added that it or any part thereof
will be refunded. Any person vielating any of the provisions of this Section
within this State shall be guilty of a misdemeanor and subject to the penalties

provided in W. Va. Code § 11-9-7.

4.6.1 There are iransactions where the sales price includes the
consumers sales and service tax: such as movie tickets, admission fees or food
at a ball game. The following rules apply in such situations.

4.6.1.1 The ticket must have printed on it either the salest
price, with the amount of tax indicated, or the phrase "West Virginia Consumers
Saies and Service Tax inciuded in the price of this ticket,”" or a substantively
similar phrase. Tickets may be sold under Section 4.6.1.2 of these regulations
with permission of the Tax Depariment.

4.6.1.2 In those instances where food or other items are sold,
a sign of sufficient size to_allow a person of normal vision to read it from a
distance of twenty (20) feet must be posted in plain view, such sign to have
printed upon it the following phrase: "West Virginia Consumers Sales and Service
Tax is 9$ncluded in the sales price of these goods and services," or a
substantively simiiar phrase.

4.6.2 In those instances where the sales price includes the
consumars sales and service tax, the vendor or retailer must use the following
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formula when calculating the amount of sales tax due on each sale, and he must
then remit the amounit so calcuiated.

4.6.2.1 The meihod for determining the amount of consumers
sales and service tax to be collected is to divide the total amount received by
1.06 and multiply that amount by .06 with the resulting amount rounded to the
next higher cent being the amount coliected on the sale.

4.6.2.2 Example: A hot dog sells for $1.00 at the ballpark.

Total amourit received ($1.00) _
1.06 B

purchase price ($.94)

Purchase price ($.94) X .06 = sales tax ($.056 carried to
the rext higher number - $.06)

4.7 Accrual of Tax Respecting Certain Uses, - This section specifies the
time at which tax D"accrues” with respect to the use of tangible personal
property or taxable services .in West Virginia _in situations where the tax did
not accrue pursuant to Section 4.4 of these regulations.

4.7.1 Qut-of~State Purchase. - Where a person uses in this State
tangiblie personal property or taxable services purchased outside this State and
the tax has not yet accrued, the use tax accrues when the purchaser Tirst uses
such property or service in this State when such use or consumption 1is not
exempt from tax pursuant to Sectien 9 of these reguiations.

4.7.2 Integrated Manufacturer or Natural Resources Producer. -
Where a person exercising the privilege of producing for sale, profit or
commercial use, any natural resources, product or manufactured product and
engages in a business or activity in which such natural resource, product or
manufactured product 1is used or consumed by such person and such use or
consumption is not exempt from tax under Section 9 of these regulations, the use
tax accrues when such person first uses or consumes such product in this State

in such a manner that is not exempt from tax under said Section 9.

4.8 Liability of Purchaser or User. - Every purchaser is and remains
personally liable for the consumers sales and service tax levied and imposed and}
every person using tangible personal property or taxable services in West
Yirginia is and remains personally liable for use tax Tevied, imposed and

accrued until and unless any one of the following conditions is satisfied:

4.8.1 . The purchaser pays the full amount of tax to the vendor or
retailer at the time the 1iability accrues. .

4.8.2 The transaction pursuant to which the tax accrued is exempt
per se from tax pursuant to Section 9.2 of these regulaticns.

4.8.3 The purchaser signs and presents to the vendor or retailer &
current and complete exemption certificate or material purchase certificate
issued by the Tax Commissioner and the purchaser uses the tangible personal
property or services in_a manner consistent with the exemption asserted on such
certificate and such exemption is found in Section 9.3 of these regulations.
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4.8.4 The purchaser or user holds a current direct pay permit
number issued by the Tax Commissioner to the purchaser or user and the purchaser
or user complies with Section 9c of these. regulations by timely and accurately
filing, reporting and remitiing the amount of tax accrued for such purchase or
use after taking into account exemptions from fax specified in Section 9 of
these regulations. '

4.8.5 The person using tangibie persenal property or taxable
services in West Virginfa complies with Section 5 by timely and accurately
filing, reporting and remitting the amount of tax accrued for such use after
taking inte account exemptions from tax specified in Section 9 of these
regulations. ' '

4.9 Liability of Successor. - The successor in business of any person who
sells out a business or stock of gocds, or ceases doing business, shall be
personally 1iable for the payment of tax, additions to tax, penalties and
interest unpaid after expiration of the thirty (30) day period allowed for
payment by the predecessor.

4.9.1 The term '"successor" is defined 1in Section 2 of these
regulations to mean to any person who directly or indirectly purchases,
acquires, or succeeds to the business or the stock of goods of any person
guitting, selling, or otherwise disposing of a business or steck of goods. 'The
purchase. or acquisition of a business may give rise to successor liability
whether the consideration is money, property, assumption of 1iiabilities or
cancellation of indebtedness. :

£.9.2_ The 1iabiTity of a successor arises from any sale, transfer,
assignment or ather acquisition of a business or stock of goods. A person who
purchases or acquires a poriion of a business or stock of goods may become
1iable as a successor where he purchases or acquires substantially all of the
business assets or stock of goods.

4.9.3 The business assets include all assets of a business
pertaining directly to the cenduct of the business. Business assets finclude
real property or any fnterest therein; tangible personal property, including
fixtures, "equipment and vehicles; and intangible property, including accounts
receivable, contracts, business name, busfness goodwill, customer Tists,t
delivery routes, patents, tracdemarks or copyrights.

4.9.4 1f any taxpayer operates more than one business at separate
locations, each business location fs a separate business and has a separate
stock of goods for purposes of determining successor liability. A successor of
the business or stock of goods of any business locaticn 1s subject to liability
as a successor with respect to the tax attributabie to that location even if he
does not purchase the business or stock of goods of all the locations.

4.9.5 . The change in the form of a business will generally give
rise to .successor liability. A change in the form of a business would include
changes such as the incorporation of a sole proprietorship or partnershin, the
voluntary or involuntary dissolution of a corporation, the merger ovr
consolidation of two or more corporations, the formation of a partnership from
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one or more sole proprietorships or corporations or a. change in the name of a
corporation.

4.9.6 Successor Tiability does not arise in connection with sales
or transfers pursuant to: assignments for the benefit of creditors, deeds of
trust, security interestis,  statutory tiens, or Jjudgment liens uniless - the
previous owner receives purchase money from the transfer or sale. Any business
operated under Title 11 of the United States Code, which 1is purchased or
acquired by another person, shall net give rise to successor Tiabitity.

4,97 The purchaser or transferee of the business or stock of
goods will be released from Tiability if he withholds from the purchase price an
amount sufficient to cover the tax 1jability of %he seller or predecessor, and
pays such liability in full, including all applicable penalties, additions to
tax and interest or if the seller obtains a certificate from the Tax Cepariment
stating that no taxes are due from the seller or predecessor. Purchase price is
not limited to cash transferred to the seller, but includes any consideration
fiowing directly or inrdirectly tc a seller or predecessor.

4.9.7.1 The requirement to withhold does not necessarily mean
te retain or hold physical assets, but means dealing with the purchase
consideration in such a manner as to deny the seller or the predecessor the
benefit of the purchase consideration and to make it availabie to the State for
the satisfaction of the tax 1iability.

4,9.8 The liability of a successor extends to taxes incurred in
the course of operation of the business by the predecessor, or any prior
predecessor. __The 1fabflity includes all taxes, penalties, interest, and

additions. to tax, whether assessed or unassessed against the predecessor,
without regard to whether a tax lien has been issued or perfected against the
predecessor. If any predecessor is given a certificate from the Tax Department
stating that no taxes are due from his predecessor, then the successcr shall
only be liable for the tax liability of his predecessors not covered by the said
certificate. ' :

§ 110-15-5. Remittance of Tax.

5.1 No profit shali accrue to any perscn as a result of the collection of%
the sales and service tax regardless of the fact that the total amount of such
taxes collected may be in excess of the amount for which such person would be
liabie by the application of the levy of six percent (6%) to_the gross proceeds
of his sales. The total of all sales and service taxes collected by any such

person shall be returned and remitied to the Tax Commissioner.

5.2 Any person who is required to collect and remit the sales and service
tax or the use tax._and who was also required to pay such taxes on purchases of
tangible personal property or services for use or consumption in his business
may utilize one of the following procedures when paying the tax collected to the
Tax Commissioner.

5.2.1 Such person may separately remit the amount collected and
pay the amount due and owing on his purchases made using the direct pay permit
pracedure. STt - -
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5.2.2 Such person may credit the amount of tax paid on his
purchases for which an exemption is claimed against the amount of tax collected
and: SR -

5.2.2.1 if the amount collected is greater than the amount of
tax paid on his exempt purchases, he shall remit the difference to the Tax
Commissioner; or

5.2.2.2 if the amount of tax paid on his exempt purchases is
greater than the amount collected, he may seek a refund or credit for the
difference as provided in Section 9a of these regulations.

5.3 Sales and Service Tax Return and Payment; Exception. - Except as
otherwise required under Sections 5.3.2, 5.3.3, 9c.7, and 11.6 of these
regulations, the sales and service taxes Tevied shall be due and payable in
monthly finstaliments, on or before the fifteenth (15th) day of the month next
succeeding the month in which the tax accrued. The taxpayer shall, on or before
the fifteenth (15th) day of each month, complete and mail to the Tax
Commissioner the prescribed return, WV/CST-200, for the preceding month showing:
(a) The total gross proceeds of business for that month; (b) the gross proceeds
of business upon which the tax is based; (¢) the amount of the tax for which he
is liable; and (d) any further information necessary 1in the computation and
collection of the tax which the Tax Commissioner may require. Remittance of the
amount of tax due,. if any, shall accompany the return: Provided, That
notwithstanding the provisions of W. Va. Code § 11-15-30, any such tax collected
by the Alcohol Beverage Control Commissioner from persons or organizations
licensed under authority of W. Va. Code § 60-7-1 et seq., shall be paid into a
revolving fund account in the State_Treasury, designated the "Drunk Driving
Prevention Fund."

A monthly or gquarterly return shall be signed by the taxpayer or his duly
authorized agent. An unsigned return will be deemed incomplete and may be

returned to the taxpayer as improperly filed.

5.3.1 Other Times for Filing Returns. - The Tax Commissioner may,
upon written request, authorize a taxpayer whose books and records are not kept
on a monthly basis to file returns at times other than those specified in the
foregoing Section 5.3, but in no event shall a taxpayer make Tless than one
return a calendar month, except as provided in the following Sectien 5.3.2 or as.
may be authorized in writing by the Tax Commissioner. In order to receive such
permission or authorization, the taxpayer must show that the monthly filing
otherwise required will impose an undue hardship.

5.3.2 Quarierly Return. - Except as otherwise required under
Sections 5.3.3, 9c.7, and 11.6 of these regulations, when the total tax for
which a person is liable does not exceed $50.00 for any month, he may make a
quarterly return on or before the fifteenth (15th) day of the first month in the
next succeeding quarter in Tieu of monthly returns on the return WV/CS5T-200.
Quarterly returns are due on or before April 15, July 15, and Octeber 15.

5.3.3 Annual Return; Extepsion of Time. - On or before the end of
the calendar year, each person liable for the payment of sales and service tax
shall file an annual returf.” The annual return shall consist of the final
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monthly or quarterly return for the year and is due on or before January 31.
The form of such return shall be as follows:

5.3.3.1 For taxpayers filing on a monthly basis, such annual
vetyrn shall show the total gross proceeds of business and the gross proceeds of
business upon which the tax is based for the month of December together with any
other information which the Tax Commissioner may require.

5.3.3.2 For taxpayers filing on a quarterly basis, such annual
return shall show the tetal gress proceeds of busiress and the gross proceeds of
business upon which the tax f{s based for the calendar quarter ending December
31st together with any other information which the Tax Commissioner may reguire.:

5.3.3.3 A person operating itwo or more places of business of
1ike character from which are made or dispensed sales or services which are
subject to the sales and service tax may file returns covering ail such sales or
services.

5.3.3.4 Payment. - The taxpayer shall forward the annual return
along with payment of any remaining sales and service tax, due for the preceding
tax year, to the Tax Commissioner. The taxpayer or his duly authorized agent
shall verify the reéturn under cath.

5.3.3.5 Extension of Time. - The Tax Commissioner for good
cause shown and on written appiicaticn of a taxpayer, may extend the time for
making any return required by the provisions of W. Va. Code § 11-15-1 et seaq.,
but no extension of time may be granted for payment of tax.

5.3.3.5.a Requests for extensfons of time will not be
considered if received after the due date of the return. No extension will be
granted for a period in excess of thirty (30) days.

5.5 Retajler's Use Tax Return and Payment; Exceptjon. - Except as
otherwise required under Sections 9c.7 and 11.6 of these regulations, each
retailer reguired or authorized by W. Va. Code §8§ 1i-15A-6, 11-15A-6a or
11-15A-7 to collect the use tax, shall be required to pay to the Tax
Commissioner the amount of such tax collected, with that amount being due and
payable on or before the fifteenth (15th) day of the month next succeeding thel
end of each quarterly period. At such time, each retailer shall file with the
Tax Commissicner a return, WV/CST-220, for the preceding quarterly period in
such form as may be prescribed by the Tax Commissioner. The form shall show the
sales price of any or all tangible personal property and taxable services soid
by the retailer during such preceding quarterly period, the use of which is
subject to the use tax, and such other information as the Tax Commissioner may
deem necessary. The return shali be accompanied by a remittance of the amount
of such tax for the period covered by the return: Provided, That where tangible
personal property is sold under a conditional sales contract, or under any other
form of sale wherein the payment of the principal sum, or a part thereof is
extended over a period longer than sixty (60) days from the date of the sale,
the retailer shall collect and remit the use tax in accordance with the
requirements of Section 4 of _these regulations. The Tax Commissjoner, if he
deems it necessary in order to insure payment to the State of the amcunt of such
use tax, may in any or all cases require returns and payments of such amount to
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be made for other than guarierly pericds. The Tax Commissioner may, upon
request and a proper showing of the necessity therefor, grant an extension of
time not to exceed thirty (30) days for making any return and payment: Provided,
such request is received by the Tax Department prior to the due date of the
return. Returns shall be signed by the retailer or his duly authorized agent,
and must be certified by him to be correct. An unsigned return will be deemed
incomplete, and may be returned to the taxpayer as improperily filed.

5.5.1 User's or Purchaser’s Use Tax Return and Payment; Exception.
- Except as otherwise required under Sections 9c.7 and 11.6 of these
regulations, any person who uses any tangible personal property or taxable
services upon which the West Virginia use tax has nect been paid either to 2
retailer or directly to the Tax Commissioner shall be 1iable therefor, and shali
on or before the fifteenth (15th) day of the month next succeeding each
quarterly period pay the use tax imposed upon all such property or taxable
services used by him during the preceding guarterly period and shall file with
his remittance of such tax & return, Form WV/CST-220, properly setting forth the
information required thereon and signed by the taxpayer or his agent. The form
must be certified by the taxpayer as correct. An unsigned return will be deemed

incomplete, and may be returned to the taxpayer as improperly filed.

5.5.2 Special Annual User's or Purchaser's Use Tax Return and
Payment:; Exception. - Except as otherwise required under Sections 9c.7 and 11.6
of these regulations, amy natural person who does not hold a West Virginia
businass registration certificate, who uses any tangible personal property or
taxable service upon which the West Virginia use tax has not been paid either to
a retailer or directly to the Tax Commissioner shall be liable for the West
Virginia use tax upon such property or taxable services, and shall as the Tax
Commissioner may authorize or require on or before the fifteenth (15th) day of
April of the taxpayer's nexi succeeding tax year for federal income tax
purposes, pay the use tax imposed upon ail such property or taxable services
used by him during the taxpayer's preceding federal taxable year. The taxpayer
chall file with his remittance of such use tax a return, form WV/CST-220A,
properly setting forth the {information required thereon and signed by the
taxpayer or his agent. The form must be certified by the taxpayer as correct.
An unsigned return will be deemed incomplete, and may De returned to the
taxpayer as improperly filed.

1

§ 110-15-6. Taking Exemption Certificate, Material Purchase Certificate
Number or Direct Pay Permit Number. ' ' -
6.1 Vendor Must Show Sale or Service Exempt; Presumption. - In the case of

sales subject to Section 8a or 9.3.4.4 or Section 9.3 of these regulaticns, the
burden of proving that a sale or service was exempt from the tax shall De upon
the vendor, unless he fin good faith takes from the purchaser his direct pay
permit number, a properly completed material purchase certificate number or a
properly completed exemption certificate signed by and bearing the address of
the purchaser and setting forth the reason for the exemption: Provided, That
effective July 1, 1990, a cohitractor or subcontractor may only claim the
exemption authorized by Section 9.3.4.4 by {issuing his material  purchase
certificate number to his vendor. In order te assure maintenance of appropriate
records, the vendor should take during his taxable year one completed exemption
certificate from each of his purchasers who are authorized to issue an exemption
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certificate for exempt purchases. However, for purposes of the contracting
exemption provided under Section 9.3.4 of these regulations, the vendor should
take one completed material purchase certificate number for each exempt
contracting project or direct pay permit number. The completed exemption
certificate, material purchase certificate number or direct pay permit number
may be used for the exempt purchases by the respective purchaser. Except as
otherwise provided in this Section or Section 9.3.4.4 of these reguiations, the
direct pay permit, or the material purchase certificate issued by the Tax
Commissioner for the specific coniracting activity, may be used for exempi
purchases of tangible personal property to be incorporated in the exempt
contracting activity. If a contractor decides to use a material purchase
certificate when claiming an exemption, he must obtain the application from the
entity which awarded the ‘contract. The material purchase certificate may onily
be used in the manner specified in Section 9.3.4.4 of these regulations. To
prevent evasion of the sales and service tax, it shall be presumed that all
sates and services are subject to tax until the contrary is clearly established.

6.1.1_ Liability of Purchaser for Failure to Pay the Sales or Use
Tax _or Provide Appropriate Indicia of Tax Exemption. - Except for sales exempt
per se under Sectien 9.2 of these regulations, if any purchaser unlawfully
refuses to pay to the vendor the sales tax or, where appropriate, the use tax,
or in the case of a sale subject to Section 9.3 of these regulations a purchaser
urlawfully refuses to  sign and present _to the vendor a preper exemption
certificate or a Tawful material purchase certificate number indicating that the
sale is not subject to either _the sales tax or the use tax, or presents o the
vendor a false exemption certificate or a false, cancelied, expired or otherwise
ineffective ‘or "unlawful material purchase certificate number, or, after
presenting an exemption certificate or material purchase certificate number,
uses the property or services purchased in such manner that would cause thes sale
to be subject to the sales or use tax, or presents a direct pay permit number
which is false, cantelled, expired or otherwise ineffective or unlawful or uses
such direct pay permit in a manner not authorized by the Tax Commissicner, such
purchaser shall be personally iiable for the amount of tax applicable to the
transaction or transactions.

6.1.1.1 In such case, the Tax Commissioner has authority to
make an assessment against such purchaser, based upon any information within his_
possession or that may come into this possession. The assessment and noticew
thereof shall be made and given in accordance with W. Va. Code § 11-10-1 et seg.

6.1.1.2 Sections 6.1.1 and 6.1.1.1 of these regulations shall
not be construed as relieving the vendor from 1iability for the tax; Provided,
That the vendor shall be relieved from Tiability for the purchaser’s refusal to
pay %he tax or provide appropriate indicia of tax exemption {if the vendor
notifies the Tax Commissioner in writing of such refusal; and the vender shall
be relieved from 1iability for the purchaser's presentation of false, expired,
cancelled, or otherwise ineffective or unlawful indicia of tax exemption unless
the vendor has accepted such indicia in bad faith, or accepted such indicia in
complicity with the purchaser or others for the purpose of allowing the
purchaser, the vendor or others to unlawfully evade the payment of tax or has
otherwise conspired or contrived to cause or assist in unlawful tax evasion.
The informatien provided to the Tax Commissioner must include the name and, if
known, address aof the purchaser, the date of the purchase and the description of
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the ftem or service purchased, the purchase price thersof, and the amount of tax
not cotlected.

6.1.2 Because. of the nature of the transactions, purchasers of
tangible personal property or taxable services which are specified in Sectien
9.2 of these regulations are exempt per se are not required to complete an
exemption certificate in order to qualify for the exemption, However, an
exemption certificate, material purchase certificate where appropriats, or a
direct pay permit number is required for an exemption claimed under Section 9.3
of these regulations.

6.2 Retailer Must Show Sale or Service Exempt; Presumption. - The burden
of proving that a sale otherwise subject to the use tax was not taxable shall be
upen the seller, unless he, in good faith and under the autherity provided in
W. Va. Code 8§ 11-15A-3c, takes from the purchaser his direct pay permit number,
a properiy completed material purchase certificate or a properly completed
exemption certificate signed by and bearing the address of the purchaser setting
forth the reason for exemption of the saie from imposition of the tax. The
exemption certificate shall be substantialiy in the form prescribed by the Tax
Commissioner. Such retailer may take from the purchaser the purchaser's direct
pay permit number or material purchase certificate number, noting same con the
invoice, sales s1ip or other record of the sale. To prevent evasion, it shall
be presumed that all proceeds are subject to "the tax until the contrary is
clearly established.

6.3 Acceptance of Exemption Certificate or Material Purchase Certificate.
- The acceptance of a properly executed. exemption certificate or material
purchase certificate relieves the vendor and the retailer from the burden of
proof only if accepted in good faith so Tong as the transaction is one for which
an exemption certificate or material purchase certificate may be issued. Any
person who gives an exemption certificate or material purchase certificate to a
vendeor or retailer and knows, at the time of purchase, that the article will be
used in a manner other than expressed in the exemption certificate, shall be
subject to criminai sanctions as provided in W. Va. Code § 11-9-1 et seq.

6.3.1 A vendor who makes sales to & non-resident purchaser may,
under certain circumstances, accept the exemption certificate utilized in the
state in which the nen-resident 1is Jlecated. Even though an out-of-state®
exemption certificate is used, the transaction must be one which 1s exempt in
this State. In order for such an exemption certificate to be acceptable, it
must provide the same information as that required on the exemption certificate
or, where appropriate, the material purchase certificate used in this State:
name and address of . the purchaser, basis for the claim of exemptions; and the
signature of the person authorized to sign such an exemption certificate or use
the material purchase certificate for the purchaser.

6.4 Retention of Exemption Certificate and Material Purchase fertificate.
- In order that the Tax Department may verify a vendor's or a retailer's taxable
and nontaxable sales upon audit, it is necessary that such persons retain
executed exempiion certificates, material npurchase certificates and other
appropriate books and records for at Teast three (3) years or so long as the
taxable period remains open for assessment or refund whichever is greater. An
exemption certificate or material purchase certificate, to be valid, must be
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given by the vendee and accepted by the vendor at the time of the sale and not
thereafter, If a2 vendor Tists nontaxable sales or services foy which he has no
exemption certificates or material purchase certificate, the Tax Department wiil
presume such sales were taxable and make an assessment of tax against the
yvendor. Of course, the preceding sentence 1s not applicable to sales of
articles and types of services enumerated in Section 9.2 of this regulation. A
sample exemption certificate will be furnished by the Tax Department to any
veridor, retailer or organization upon reguest, in order that the certificate may
be reproduced for the convenience of its customers.

§ 110-15-7. Tax Computed on Gross Proceeds or Gross Value of Tangible
Personal Property Sold to Consumers, or Consumed or Used, by the Manufacturer or
Producer. Thereof.

7.1 Sales by Producers and Manufacturers. - A person exercising the
privilege of producing for sale, profit or commercial use, any natural resource
product or manufactured product and engaged in the business of selling the same
at wholesale or retail shall collect consumers sales tax on the gross proceeds
from such sales unless the transaction s exempt per se from the cconsumers sales
tax, or the vendor, in good faith, takes from the purchaser a property executed
exemption certificate or the purchaser's direct pay permit number.

7.2 Use by Producer or Manufacturer. - A person exercising the privilege
of producing for sale, profit or commercial use, any natural resource product or
manufactured product which he then uses or consumes in a manner which would be
taxable had such person purchased the product from another person, such person
shall pay consumers sales or Use tax on _the gross value of such product or
products at the time they are first used or consumed by him in this State.

"Gross value" shall be determined as provided in Section 7.3 of this rule.

7.3 Determination of "Gross VYalue'. - Whenever a person partially or
wholly consumes or uses tangible personal property in this State which he
produced or manufactured in this State or in another state, the gross value
thereof for consumers sales and use tax purposes shall correspond as nearly as
possible to the gross: proceeds which such person would have received from the
sale of such natural resource product or manufactured product to another person
in an arms-length transaction, as that term is defined for federal income tax
purposes. Such value shall be determined by application of the following rules®
in the order stated:

7.3.1 The wvalue of the mnatural resource product or the
manufactured product consumed or used shall be equal to the selling price, at
the place of use or consumption, of similar products of like quality and
character offered for sale in similar guantities by persons unrelated o the
taxpayer.

7.3.2 In the absence of sales of similar natural resource products
or similar manufactured products by other persons as a guide to value, gross
value shall be equal %to the average price at which sales of the same or a
similar product are made during the taxable year toc customers of the producer or
manufacturer. ' - o
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7.3.3 In the absence of sales to customers of the taxpayer as a
guide to value, gross value shall be determined by first determining the cost of
the product and adding thereto the average markup realized by the producer or
manufacturer of the product being valued. The cost of the product shail include
every item of cost attributable to that particular product, including all direct
and indirect overhead costs._ . o

7.4 Examples. o

7.4.1 . Example 1. - ABC Company is an integrated manufacturer of
asphalt and a road contractor. _Some of the asphalt ABC Company manufactures is
sold to other contractors. = ABC Company is exempt from paying consumers sales
and use taxes on tangible personal property directly used or consumed in the
manufacture of asphait. Until March 1, 1989, ABC Company was also exempt from
paying consumers sales and use taxes on %tangible personal property directly used
or consumed in his contracting activity. ABC Company must now pay copsumers
sales and use taxes on all tangible personal property and/or taxable services
purchased for use or consumption in his contracting activity unless a specific
exemption applies. As a road contractor, ABC Company may be engaged in building
or resurfacing roads under contracts with the State of West Virginia or a
political subdivision thereof, or with the United States government, or with
other persons such as commercial and industrial business and residential
property owners. The asphalt which ABC Company manufactures and sells or uses
or consumes will be taxed as follows:

1. Consumers sales tax must be collected on sales of
asphalt to other contractors .and persons unless ABC Company accepts fn good
faith an exemption certificate or a valid direct pay permit number.

2. Asphalt which ABC Company manufactures and uses or
consumes in building or resurfacing roads under a government contraci is exempt
from consumers sales tax as manufacturing for sale to the governmental entity.

3. Asphalt which ABC Company manufactures and uses or
consumes in building or resurfacing roads, parking lots and driveways etc. in
this State for other persons is subject to consumers sales tax based on the
gross-value of the asphalt so used or consumed. .

NOTE: The government contractor's exempticn does not apply
to contracts with another state or a political subdivision of another state.

§ 110-15-8. Furnishing of Services Incjuded; Exceptions. - The sales and
service tax and the use tax shall apply not only to selling tangible personal
property, but alse to thé furnishing of all services, except professional
services, personal services, those services furnished by corporations subject to
the control of the Public Service Commission, centracting services, and services
rendered by an employee to his employer,

8.1 Sales of the following services are excepted from the imposition of
the sales and service tax and the use tax.

8.1.1 Professional Services.
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8.1.1.1 .Professional services, as defined in Section 2 of these
regulations, are rendered by physicians, dentists, Tawyers, certified public
accountants, public accountants, optometrists, architects, engineers, registered
professional nurses, veterinarians, physical therapists, ophthalmologists,
chiropractors and Ticensed real estate brokers. Generally, the Tax Department
will only vrecognize as "professional® the activities indicated as such in
Chapter 30 of the West Virginia Code. The determination as to whether other
activities are "professional" in nature will be determined on a case-by-case
basis. When making a determination as %o whether other activities fall within
the "professional" classification, the Tax Department will consider such things
as the level of education required for the activity, the nature and extent of
nationally recognized standards for performance, licensing requirements on the
State and national level, and the extent of continuing education requirements.

8.1.1.2 Services for which a_ professional license is required
and which are provided by corporations, regardiess of whether such corporations
are professional cr business, are not subject to the sales and service tax.
Likewisa, non-professional services provided by a professional corporation are
subject to the tax. )

8.1.1.3 Professional persons who make sales of tangible
personal property or who engage fin activities which are not professional
services shal}l collect sales and service tax on such sales or services. Far
example, kennel services provided by a veterinarian are subject to tax.

8.1.1.4 Professional services shall not be related to the
quality of performance or expertise of the person performing the service.
Professional, when used in these regulations, is not synonymous with excellence.
It is the type of service which must be professional, not the quality or manner
in which the service is performed. To illustrate: A doctor's services to his
patients are professional services whether or not his patients are satisfied
with his performance; or, an individual may excel at repairing television sets,
but his type of service (repair of television sets) is not considered
professional under these regulations even though the manner in which he performs
is considered "professional” by his customers or by other television repafrmen.

8.1.2 Personal Services.

8.1.2.1 Personal services shall include those services done to
or performed on the person of an individual, and such services must be directly
from one person’ to another, Personal services Include barbering, massaging,
nursing, manicuring, hair setting, hair washing and dyeing, services of dental
hygienists, shoe-shining while the shoes are worn by the customer, and similar
services. The determination as to whether other services are personal in nature
will be determined on a case-by-case basis. _For further information See Section
35 of these regulations.

8.1.2.2 As provided in Section 2 of these regulations, personal
services are services rendered to the person of an individual without, at the
same time, selling tangible personal property: Provided, That the sale of
tangible personal property used and consumed in the rendering of the personal
service shall be subject to tax only if stated as a separate charge. In order
for the service to be personal in nature, it is necessary for there to be
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physical contact of a continuing nature by the provider of the seryice to the
recipient of such service. Additionally, it is necessary for such contact to
directly touch the person or the clothing worn by such person.

8.1.2.3 Many personal physical fitness programs deo not qualify
as personal services. The issue as to whether a program qualifies as & personal
service will be determined by the nature of physical contact, the degree and
Tevel of individual supervision, and the degree to which the program is tailored
to the vrequirements of the individual participant. Mere monitoring of
performance, especially if by . computer or other such impersonal means, s
insufficient to qualify; however, individual instruction and close personal
performance monitering in conjunction = with an individualized program
specifically designed to meet the needs of the particular individual would fall
within the category of activity which would be considered as personal service.
This activity should not be confused with courses of instruction in the martial
arts, boxing, aerobic dancing, etc., which, while being physical in nature are
not personal in nature, and are therefore not personal services.

8.1.2.4 Those services performed by a professional which are
neither personal services nor professional services are subject to the sales and
service tax. _

8.1.3 Seryvices Rendered by Corporations Subject to West Virginia
Public Service Commissien Controt.

8.1.3.1 Regulated services rendered by corporations which are
subject to the control of the West Virginia Public Service Commission are not
subject to the sales and service tax.

8.1.3.2 To illustrate: Services rendered by taxi companies and
bus companies (carrying of passengers) holding a certificate of convenience and
necessity issued by the West Virginia Public Service Commission are not subject
to consumers tax. o

§.1.3.3 Any person who performs services which are subject to
the control of the West Virginia Public Service Commission may perform such
services without charging and collecting consumers sales and service tax.

il

8.2 .0n those services which are excepted from the imposition of the sales
and services :tax, enumerated in 8.1.1 through 8.1.3 above, the Tax Department
does not deem it necessary for the vendor to require an exemption certificate
from the purchaser of such services. However, the burden of proving that a
service is exempt rests upon the vendor. See Section 9.2 of these regulations.

8.3 The purveyors of those services which are excepted from the imposition
of the sales and service tax, enumerated in 8.1.1 through 8.1.3 above, are not
required to coliect the sales ard service tax on the sale of services to
consumers. As a result, the purveyors of such services are reguired to pay the
sales and seryice tax on all purchases. of tangibie personal property and
services which are used or consumed in their business.

§ 110-15-8a. Contracting Services.
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8a.1 Persons engaged in the business of providing contracting services to
other persons are providing a service that is generally not subject to the
consumers sales tax.. Such persons are generally consfdered to be the user or
consumer of all tangible personal property and ali services which they purchase.
Consequently consumers sales and use taxes. must be paid on all purchases of
tangible personal property or taxable services except as otherwise provided in
these regulations. :

8a.2 The terms "contracting services" and "contracting'" are synonymous.
Thus, the term "contracting services" means the furnishing of work or both
materials and work, for ancther in fulfillment of "a contract for the
construction, alteration, repair, decoration or improvement of a new or existing
building or structure or any part thereof or for the removal or demolition of a
building or structure or any part thereof or for the alteration, improvement or
development of real property. Beginning July 1, 1889, the form of the contract
no longer controls whether a person is providing a tax exempt contracting
service or is providing a taxable service. The question in every case will be
what is being done, not how is it being billed.

8a.3 Additionally, the definition of "contracting" is narrowed beginning
July 1, 1989. For contracts entered into on or after July 1Ist, the work must
result in a capital improvement to a building or other siructure or {o real
nroperty for the work to be contracting. If this condition is not met, the work
provided is a taxable service, not contracting. When a taxable service is
provided, consumers sales tax must be charged to and collected from the
customer, but the vendor may purchase materials that will be used or consumed in
making the taxable service free from consumers sales and use taxes by presenting
a resales exempiion certificate to the vender.

8a.4 Not all activity of a contractor is treated as contracting for
consumers sales and use tax purposes.. For example:

8a.4.1 Contract miners and other persons engaged by the producer of
natural resources (as defined for severance tax purposes) to perform any
reciamation, waste disposal or environmental activities associated with the
production of natural rescurces are treated as engaging in the activity of
natural resources with respect to such activities for consumers sales and use
tax purposes. Purchases directly used or consumed in the production of naturall
resources are exempt from tax as provided in Section 9.4.1

8a.4.2 Merchants who sell certain types of tangible npersonatl
property and perform incidental installation services with respect thereto are

by statute not Tengaged in contracting. They are seliing tangible personal
property and rendering taxable services. . .

8a.4.3 When a contractor sells tangible personal property without
installing the property or arranging for its installation is not engaged, the
transaction is a sale of tangible personal property and not contracting.

8a.4.4 When the work which a contractor does pursuant to a contract
with another does not result in a capital fimprovement tc a building or other
structure or to real property, the work is not contracting. It is the rendering
of a taxablie service.
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8a.5 A capital improvement {s an alteration, repair, decoration or
fmprovement of a building or structure or the alteraiion, improvemesnt or
development of real property: o

8a.5.1 Which adds utility to the building, structure or real
property or any part thereof by substantially adding to the value of the
building or structure or real property, or appreciably prolonging or extending
the original useful 1ife of the building or structure or real property; and

8a.b.2Z2 Which becomes part of the building or structure or real
property or is permanently affixed to or attachned to the building or structure
or real property so that its removal would cause material damage to the ftem
being removed or to the building or structure or real property to which it is
attached or affixed; and

8a.5.3 Which is intended to become a permanent installation or to
be relatively permanent.

8a.6 A "retailer dealer” merchant who agrees to sell from the inventory of
his general or special store certain types of tangible personal property and to
install the same, or to arrange for its installation, is not a contractor with
respect to such sale and installation when the installation is merely incidental
to the sale of the tangible personal property. See Section 114 for detailed
information on sales of certain tangible perscnal property with Jincidental
installation by "re:ail dealers.”

8a.6.1 A "general or special store" as used in these regulations
means any store or mercantile establishment having regular business hours during
which goods, wares, or merchandise of any kind s offered for sale to consumers
oY users. T '

8a.6.2 Installation of the following tangible personal property is
always incidental to the sale thereof by a general or special store, regardless
of whether the installation is done by ihe merchani, or his amployees, or the
merchant arranges for a third party to deo the installation:

Wail-to-wall carpeting

Mobile homes 1
Window air conditioning units

Dishwashers (residential)

Clothing washing machines or dryers (residentfal)

Drapery rods

Window shades

Venetian blinds

Canvas awnings

Free standing commercial equipment

Free standing industrial equipment

Ba.6.3 Installation is incidental to the sale of other tangible

personal property when the charge for the instaliation is reasonable under the
circumstances of the transacticn and does not exceed five percent (5%) of the
price for which the tangible personal property was sold or one hundred dollars
($100.00), whichever is less.
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8a.7 For additional information about the tax Tiability of contractors see
Sections 187 through 122 of these regulations.

§ 110-15-8b. Nonresident Contractors — Registration, Bond, etc. Required..

8b.1 Every person who engages in this State in any contracting business or
contracting activity is required to obtain a business registration certificate
from the Tax Commissfoner prior to starting work in this State and to have a
copy of that certificate available at every construction site in this State
until the contractor's work at that site is completed. These requirements apply
to resident as well as nonresident conrtractors. The business registration
certificate is good for a one year period which begins July lst and ends June
30th of the next calendar year. Civil penalties may be imposed under W. Va,.
Code § 11-12-1 et seq. and § 11-10-1.et seg. for failure to satisfy these
requirements., Additionally, ¢riminal penalties may be imposed under W. Va. Code
§ 11-9-1 et seqg. for noncompiiance. o

8b.2 Beginning July 1, 1989, every nonresident contractor must also
register with the Tax Commissioner under the consumers sales and use tax Taws
prior to engaging in the performance of a contract in this State. At the time
of this registration, the contractor must satisfy one of the following
requirements:

8b.2.1 . Cash Bond - At the time each contract is registered, the
nonresident contractor must deposit with the Tax Commissioner six percent (6%)
of the gross value of the contract. The Tax Commissioner will deposit this
money into the Contracior's Use Tax Fund where it will remain until after:
(1) the contract is completed, {2) the amount of consumers sales and use taxes
due this State with respect to such centract are ascertained, and (3) the amount
of tax due has been paid directly to the Tax Commissioner, or the contractior
submits proof that the amount of tax due but not paid directly to the Tax
Commissioner was paid to vendors required to collect this State's consumers
sales or use taxes or to aut-of-state vendors who voluntarily collect cur use
tax. Upen submission of proof satisfactory to the Tax Commissioner that these
three (3) events have occurred, the Tax Commissioner will promptly refund the
nanresident contracter's deposit with respect to such contract.

8b.2.2 Corporate Surety Bond. - In Tieu of posting a cash bond fort
each contract, the nonresident contractor may provide a corporate surety bond
for each contract which guarantees payment of consumers sales and use taxes due
this State with respect to . that contract. The corporate surety must be.
qualified to do business in this State; and the corporate surety bond must be
approved by the Tax Commissioner as to form, sufficiency, value, amount,
stability, and other features necessary to guarantee payment of the consumers
sales and use taxes due thjs State with respect to such contract for contracting

activity.

8b.2.2.1 Amount of Bond. - The amount of a corporate surety bond
will depend upon the gross value of contract or coniracts, the ratio which the
value of the materials component of the contract bears to the entire gross value
of the contract, the extent to which the materials component of the contract is
taxable and taxpayer's record with this Department concerning the timely payment
of tax liabilities. , -
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8b.2.2.2 Umbrella Corporate Surety Bond. - In lieu of posting a
cash bond or a corporate surety bond for each contract, & nonresident contractor
may elect to file a corporate surety bond guaranteeing payment of consumers
sales and use taxes due this State with respect to several contracts or all
contracts executed within a specified period, whether such contracts be present
or future contracts. The corporate sureiy must be gqualified to do business in
this State; and the corporate surety bond must be approved by the Tax
Commissioner as to form, sufficiency, value, amount, stability and other
features necessary to guarantee payment of the consumers sales and use taxes due
this State with respect %to such contracts. If the taxpayer has no tax payment
history or record with this Department, an umbreila bond will not be accepted.

8b.3 The nonresident contractor _may not begin performance of any coniract
until after the nonresident coniracior posts with the Tax Commissioner a cash
bond or corporate surety bond which 1is accepted and approved by the Tax
Commissioner,

8b.4 Within thirty (30) days after <complying with the registration
requirements of W. Va. Code § 11-15-8b and Section 8b of these regulaticns, the
contractor shall file with the Tax Commissioner a statement ditemizing the
machinery, materials, supplies and equipment that he has or will have on hand in
this State for performance of the contract. The fitemized statement shail
include the location outside this State from which such tangible personal
property was or will be brought, shipped or transported: Provided, That the
itemized statement shail include only the machinery, materials, suppiies and
equipment upon which neither the West Virginia Consumers Sales and Service Tax
nor the West Virginia Use Tax has been paid. The tax due thereon shail be paid
at the time of filing the above statement.

8b.5 See Section 107 of these regulations for additional information
regarding nonresident contractors.

§ 110-15-9. Exemptions.
9.1 General. - Certain types of transactions are exempt from the sales and

service tax and the use tax. The question of whether an exemption is applicable
is determined by the nature of the tangible personal property or service being
scld, purchased or used; how the property or service is being used; or thel
status of the vendor, purchaser or user. The exemptions allowed by law are
classified in Sections 9.2, 9.3, 9.4 and 9.5 of these reguiations; and the words
"gasoline and special fuel" are defined in Section 2 of these regulations.

9.2 Per Se Exemptions. - _The following sales and purchases of tangible
personal property or services are exempt per se from the sales and service tax
and the use tax, meaning that no exemption certificate, material purchase
certificate or direct pay permit 9s required to claim any of the following
exempticons:

9.2.1 Sales of gas, steam and water when delivered to consumers
through mains or pipes. Therefore, sales of bottled gas, bottied water, etc.,
do not quaTify for this exemption.

§.2.2 Sales of eTectricity.
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9.2.3 Sales of other pubiic services which are subject to
regulation by the West Virginia Public Service Commission.

9.2.4 Sales of textbooks reguired to be used in any of the schoois
of the State, public or private, or in any finstitution in this State which
qualifies as a nonprofit or educational institution subject to the West Virginia
Department of Education or West Virginia Board of Regents, regardless of whether
such textbooks are sold directly %to such schools or to a student enroiled in
such schools: Provided, That the vendor must retain proof that the book is a
required textbook and that the purchaser is currently enrolled as a student at
the school where the textbook is required.

9.2.5 .. An isolated transaction (as defined in Section 110-15-2} in
which any taxable service or tangible personal property fis sold, transferred,
offered for sale, or delivered by the owner thereof or by his representative for
the owner's account, such sale, transfer, offer for sale or delivery not being
made in the ordinary course of repeated and successive transactions of Tike
character by such owner or on his account by such representative: Provided, That
an owner who sells, transfers or offers for sale tangible personal properiy in
an isolated transaction through an auctioneer need not collect the tax from
either the auctioneer or the purchaser. To illustrate: A person who is not
engaged in the business of selling furniture sells his used household Furniture.
$ince such person is not regularly engaged in seliing to the public, his sale of
used furniture is an isolated transaction upon which no sales and service tax or
use tax is imposed. For sales by an auctioneer, See Section 86 of these
reguiations. L :

3.2.6 Sales of newspapers when delivered to consumers by route
carriers. All other sales of newspapers are taxable, unless the transaction is
exempt under some other provision of this Section.

9.2.7 Sales of drugs dispensed upon prescription and sales of
insulin to consumers for medical purposes. See Section 92 of these reguiations.

9.2.8 Sales of services performed by Ticensed day care centers.
This exemption does not include sales of tangible personal property and services
to a day care center; such sales are taxable unless exempt under some other
provision of this Section.

9.2.9 Sales. of West Virginia Jlottery tickets and materials by
licensed lottery sales agents. and lottery retailers authorized by the West
Virginia Lottery Commission, under the provisions of W. Va. Code § 29-22-1 et
seq., provided the materials sold relate directly to the Totiery. Tangible
personal property and services sold by a Ticensed lottery sales agent or a
Tottery retailer which are not directiy related to the operation of the lottery
are taxable unless exempt from tax under some other provision of this Section.

9.2.10 = teases of motor vehicles titled pursuant to the provisions
of W. Va. Code § 17A-3-1 et seg. to Tessees for a perfod of thirty (30) or more
consecutive days. This exempiion shall apply to leases executed on or after

July 1, 1987, and to payments under long-term leases executed before Juily 1,
1987, for months beginning on or after such date.
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9.2.11 Sales of food intended for human consumption when sold by
the following organizations in the manner indicated are exempt:

9.2.11.1 Food sold by  public or private schools, school
sponsored student organizations, or school sponsored parent-teacher associations
to students enrolled in such school or to employees of such school during normal
school hours; but not those sales of food made o the gemeral public. See
Section 40 of these regulations. -

g.2.11.2 Food soid by a public or private college or university
or by a student organization officially recognized by such college or university
to students enrclled at such college ar university when such sales are made on a
contract basis so that a fixed price is paid for consumption of food products
for a specific period of %ime without respect to the amount of food product
actually consumed by the particular individual contracting for the sale and no
money is paid at the time the food product is served or consumed. See Section
70 of these regulations.

9.2.11.3 Food sold by a nonprofit organization or a governmental
agency under a program funded by the State or the Unfted States to Tow~income
elderly persons at or below cost. For further information, See Section 126 of
these regulations. ] ' - -

g.2.11.4 Food sold in an occasional sale by a charitable or
nonprofit organization, including volunteer fire departments and rescue squads,
if the purpose of the sale is to obtain revenue for the functions and activities
of the organization and the revenue so cobtained is actually expended for that
purpose.

9.2.11.5 Food sold by any religious organization at a seccial or
other gathering conducted by it or under its auspices, if the purpose in seiling
the food 4is to obtain revenue for the functions and activities of the
organization and the revenue obtained from selling the food is actually used in
carrying on such functions and activities: Provided, That purchases made by such
organizations shall not be exempt as a purchase for resale.

9.2.11.6 Sales of food by 1ittle leagues, midget football

Teagues, youth football or soccer leagues and similar types of . organizationsi
including scouting groups and church yeouth groups if the purpose in selling the
food is to aobtain revenue for the functions and activities of the organization
and the revenues obtained from selling the food is actually used in supporting
or carrying on functions and activities of the groups: Provided, That such
purchases made by such organizations shall not be exempt as a purchase for
resale. '

9,2.11.86.1 __This exemption is effective whether the sale
of food occurs at the sporting event or through a separate fund-raising event.

9.2.12 Sales of tangible personal property or services purchased
after September 30, 1987, and lawfully paid for with food stamps pursuant io the
Federal Food Stamp Program codified in 7 U.S.C. § 2011, et seg., as amended, or
with drafts issued through the West Virginia special supplemental food program
for women, infants and chiidren (WIC) as codified in 42 U.S.C. 1786.  Such
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tangible personal property or serv1ces 1nc1ude but are not necessarily 1imited
to the foilowing: ’ o '

9.2.12.1 "Food" as defined in Secticn 2 of these regulations.

9.2.12.2 Seeds and plants for growing in gardens to produce food
for personal consumption by eligible househalds. .. -

9.2.12.3 Deposits on returnable bottles or other vreturnable
containers which are part of the cost of the food centained therein.

9.2.12.4 Distilled water and ice unless specifically labeled for
nonfood use.

9.2.13 Sales of tickets for activities sponsored by elementary and
secondary scheols Tocated within this State. .This exemption does not inciude
activities sponsored by other organizations, which merely occur on school
property and are not sponscred directiy by such school.

9.2.14 Sales of radic or television broadcasting time, and sales of -
advertisements of goods and services in preprinted advertising circulars, and
magazines, newspapers and ocutdoor advertising space. _

9.2.15 Personal services, as defined in Section 2.

9.2.186 Professional services, as defined in Section 8.

9.2.17 Contracting services, as defined in Section 2.

9.2.18 “Services rendered by an employee to his or her employer.

See Section 60, Employee or Independent Contractor.

9.2.19 Sales _of tangible personal property or taxable services in
this State, or the use in this State of tangibie personal property or services,
which this State is prohibited from tfaxing under its sales and service tax and
use tax laws by the Unjted States Constitution, contro?]wng federal law, the
Constitution of this State or some centrelling provision of West V1rg1nwa 1aw
not found in the sales and service tax and use tax laws: Provided, That thet
vendor shall maintain adequate documentation to show the sale is not subject tc
the sales and service tax and uses tax.

9.2.20 Charges for room and meals by fraternities and sororities to
their members: Provided, That _purchases of food for meals made by a fraternity

or sarority shall not be exempt as a purchase for resale. See Section 70 of
these reguiations for further clarification.

9.2.21 $ales of or charges for the transportation of passengers in
interstate commerce.

9.2.22 Casual and cccasicnal sales {(as defined in Section 2) of
property or services not conducted .in a repeated manner or in the ordinary
course of repetitive and successive transactions of 1ike character by
corporations or organizations which are exempt from the payment ef tax under
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W. Va. Code § 11-15-9(f) and Section 9.3.10 of these reguiations on its
purchases of tangible personal property or services.

9.2.23 Tuition charged for attending an educational summer camp (as
defined in Section 2 of these regulations).

9.2.23.1 Even though the tuitjon charged for attending an
educational summer camp is exempt, that exemption does not extend to chargas for
services or tangible personal property which is provided by the summer camp.

g.2.23.2 In order for the exemption to be claimed, the tuiticn
charge must be separately identifiable and it may not include other charges for
services or tangibie personal property provided by the summer camp.

9.2.23.3 For further finformation, See Section 125 of these
regulations. : :

9.2.24 Sales of vehicles which are titled with the West Virginia
Department of Motor Vehicles and which are subject fo the vehicle title
privilege tax fimposed by W. Va. Code 8§ 17A-3-4 or a similar tax imposed by
another state. All sales of vehicles are subject to the sales and service tax
and the use tax unless two conditions are met: (1) it is titled by the West
Virginia Department of Motor Vehicles or a similar agency of another state; and
(2) it is subject to the vehicle title privilege tax or a similar tax imposed by
another state; or unless the transaction is exempt under some other provision of
this Section. T T -

9.2.24.1 Any vehicle which is licensed or titled by the West
Virginia Department of Motor Vehicles but which is not subject to the West
Virginia vehicle title privilege tax, is subject to the sales and service tax
ar the use tax. )

9.2.24.2 Any vehicle which is licensed or titled by the West
Virginia Department of Motor Vehicles, such as a travel trailer or a camping
trailer, which is purchased from a person who is not engaged in the business of
selling such vehicles or related property is considered to have been the subject
of an isolated sale and is exempt from sales and service tax and the use tax.
;)
9.2.24.3 In order to establish the applicability of the sales
and service tax or use tax, the Tax Commissioner may require proof that the
motor vehicle privilege tax has been paid.

9.2.24.4 Any vehicle which is purchased and delivered in West
Virginia and immediately removed from this State is exempt from the sales and
seryice tax and use tax if the vehicle is then titled and registered in another
;tigi 3a1§ is subject %to a tax similar to the tax imposed by W. Va. Code

9.3 Exemptions for Which Exemption Certificate or Materfal Purchase
Certificate Required. - Tnhe following sales of tangible personal property and
taxable services shall be exempt from tax but only if the purchaser presents to,
and the vendor thereof accepts, in good faith, a properly executed exemption
certificate or material purchase certificate, or the purchaser presents his
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direct pay permit number issued by the Tax Commissioner under W. Va. Code
8§ 11-15-9d and 11-1%A-3a:

9.3.1 Sales of tangible personal property or taxable services to
this State, its institutions or subdivisions, and to the government of the
United States, including agencies of federal, State or local governments for
distribution in public welfare or relief work.

9.3.31.1 It s necessary that the vendor acquire a properly
executed exempticn certificate from all purchasers claiming exemption from tax
under this provision. Frequently, governmental entities fail %o preseni such a
certificate. In such event, the books and records of the vendor must show that
the purchase was billed to and paid by the government agency.

9.3.1.2 Sales to individuals who are employees of this State,
its institutions and subdivisions, or of the United States.government, are not
exempt from tax unless the sale is billed directly to the appropriate gsvernment
agency or the purchase is by means of a properly completed government purchase
order.

g.3.2. Reserved for future use.

9.3.3 Sales of propéerty or services to churches which make no
tharge whatsoever for the services they render: Provided, That this exemption
shall apply only to services, equipment, supplies, food for meals and materials
directly used or consumed by these organizations, and shall not apply to
purchases of gasoline or special fuel. For example, the purchase of pamphlets
relating to drug abuse are not subject to tax if the church makes no charge in
rendering services to persons with drug problems. For those purchases which
qualify for exemption, the church may issue to the vendor a properly completed
exemption certificate. o

9.3.4  Sales of tangible personal property for the purpose of
resale in the form of tangible personal property: Provided, That sales of
gasoline and special fuel by distributors and importers shall be taxable except
when the sale is to another distributor for resale. '

9.3.4.1 Tangible personal property purchased for resale ist
taxable when it is withdrawn from inventory for use or consumption by the
purchaser unless that consumption or use is exempt under some other provision of
this Section. The value subject to tax is the purchase price paid by the
purchaser at the time the item was purchased for inclusion in inventory.

9.3.4.1.a Example. - A wholesale offfice supply company may
purchase office supplies from the manufacturer without paying the sales and -
seryice tax or the use tax on such purchases. The wholesaler then resells such
supplies to a vendor who purchases them for sale to consumers. That vendor
purchases supplies from the wholesaler without imposition of the tax, inasmuch
as he purchased them for the purpose of resale. When this vendor withdraws
office supplies from his inventory held for resale, whether for use or
consumption in his office supply business or for his personal! use or
consumption, he becomes 1iable for payment of use tax,
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9.3.4.2 The exemption allowed by this Section permits vendors
of tangible personal property, whether they be wholesalers, distributors,
jobbers, retailers, providers of taxable services (but not providers of services
excepted from tax under W. Va. Code § 11-15-8) or others to purchase tangibie
personal property for the purpose of resale in the form of tangible personal
property without paying the sales and service tax or the use tax. However, when
such vendors purchase tangible personal property or services for use or
consumption in their business of selling tangible personal property, they must
pay the sales and service tax or the use tax on such purchases. Therefore,
purchases of janitorial services, equipment repairs, adding machines, etc., are
taxable. In other words, vendors of tangible personal property are exempt from
tax only on purchases of tangible personal property which are purchased for the
purpose of resale in the form of tangible personal property, unless the
purchases are exempt under some other provision of this Section. For application
of this exemption for personal services providers, see Section 35 of these
regulations. - S -

9.3.4.3 For providers of taxable services and sellers of
tangible personal property subject to the consumers sales and service tax or use
tax, property purchased is presumed to be purchased for resale if the final
consumer or end user of the property seld will obtain possession of the property
upon consummation of the final sale of the property or service sold.

9.3.4.3.a Example: Property sold for resale relating to
saies of taxable services would include: sales of plastic dry cleaning bags and
hangers to persons in the business of dry cleaning, sales of television picture
tubes, solder and wire to television and electronics repair businesses and sales
of primers and paint to persons in the automobile body repair business.

9.3.4.3.5 Example: Property not sold for resale to such
service providers would include: sales of dry cleaning fluid, cash registers or
othar office equipment or dry cleaning equipment to persons in the business of
dry cleaning, and sales of soldering irons, electronic test eguipment, coffice or
shop furniture or electronics manuals and technical books to television or
aelectronics repair businesses.

9.3.4.3.c Sales of carpet shampoo to persons in the carpet
cleaning business would not constitute sales for resale because, although thet
shampoo 1is applied to the customer's carpet in the cleaning process, it is
extracted from the carpet, allowed to evaporate or otherwise effectively used up
in the process rather than being the subject of a transfer of possession.

9.3.4.3.d Sales of soap, “shampco, disposable shoe shining
cloths, disposable shower caps and similar "give away'" items %to persons in the.
business of providing hotel or motel accommodations to the public do not
constitute sales for resale, because such ftems are meant to be used by the
customer during his stay at the hotel or motel. Although customers may
occasionally retain possession of some item of such property subseguent to
consummation of the service transaction (the stay at the hotel or motel), the
transfer of possession of such items is not a typical, consistent, deliberate
resutt of the providing of the service, but is instead a mere occasional anomaly
resulting from the customer's fortuitous failure to completely use up the item
during the time the service was being rendered.
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9.3.4.3.e Regulations relating to containers can be found in
Section 32 of these regulations.

9.,3.4.4 Except as ctherwise provided in this Secticn, the
exemption allowed by Section 9.3.4 of these rules does not apply to sales of
buitding materials or building supplies or other properiy to any person engaging
in the activity of contracting when the materials, supplies or property are to
be installed in, affixed to or fncorporated by such person or his agent into any
real property, buiiding or structure.

9.3.4.4.a The exemption allowed by Section 9.3.4 of these
rules does apply to sales of tangible personal property to a person engaging in
the activity of contracting when the contracting activity meets the following
requirements. . - )

9.3.4.4.a.1 The contracting activity must occur
pursuant to a written contract with the government of the United States, the
State of West Virginia, or a political subdivision thereof, or with a public
corporation created by the Legislature, or by another government entity pursuant
to an act of the Llegislature, or with an agency or instrumentality of the
government of the United States.

9.3.4.4.a.2 The written centract must be for the
construction or improvement of a building or structure or for the improvement of
other real property. The building or structure or improved real property must
be or will be owned by the governmental entity and it must be used. for a
governmental or proprietary purpose. :

9.3.4.4.2.3 With the exception of construction
waste, the tangible personal property purchased by the person engaging in the
contracting activity must be totally incorporated inte the building, structure
or improved property which is the subject of the written contract. Construction
waste shall mean the discarded materials and refuse resulting from the
contracting activity.

9.3.4.4.a.4 The person who purchases tangible
personal property which is exempt in accordance with Section 9.3.4.4.a of these
regulations shall, for the purposes of such purchases, be deemed to be thel
vendor of such property to the governmental entity.

9.3.4.4.a.5 A  subcontractor who, pursuant to a
written subcontract with a contractor who qualifies for this exception, provides
squipment, or materials, and Tabor to such.a prime contractor shall be treated
in the same manner as the contractor is treated with respect te the prime
contract under the exemption provided by Section 9.3.4.4.a of these regulations.

9.3.4.4.b In order to claim the exemption allowed by Section
9.3.4.4,a of these regulations, a contractor or subcontractor who has a current
Business Registration Certificate issued in accordance with W. Va. Code
§ 11-12-1 et seq., may, prior te July 1, 1990, use his direct payment permit as
issued by the Tax Commissioner or subsequent to June 30, 1990, apply for and
obtain a material purchase certificate from the Tax Commissioner: Provided, That
effective July 1, 1990, this exemption may only be claimed by the contractor or
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subcontractor issuing his material purchase certificate number to the vendor.
The entity awarding the contract will provide the coentractor with the
application for the material purchase certificate if the contractor is to use
that method for claiming exemptions. The material purchase certificate will
entitle the contractor or subcontractor to purchase materials that are to become
a component part of the building, structure or other property which is to be
constructed or improved and for which Section 9.3.4.4.a authorizes exemption.
The material purchase certificate shall ‘expire upon completion of the contract
ramed theracn.

9.3.4.4.b.1 Component materials are considered to be
all materials which become an integral part of the structure being erected.

9.3.4.4.b.2 When applying for the material purchase
certificate, the centractor must provide the Tax Commissioner with a 1ist of all
work subcontracted to others, indicating the amount of work to be performed, and
the names and addresses of each subcontractor.

9.3.4.4.b.3 The contractor, or subcontractor, shall
provide his vendor with his material purchase certificate number whenever he
purchases tangible personal property which is to become a component part of a
structure or improvement to realty pursuant to an exempt contracting activity.
So leng as the vendor in good faith takes the material purchase certificate
number and notes it on the invoice, sales slip or other record of sale, the
vendor shall be absolved of all duties and responsibiiities imposed for the
collection of sales and service tax and use tax with respect to such sales.
Failure to take the material purchase certificate number or to coliect the
amount of tax due shall result in the vendor being liable for the amount of tax
not collected. , L

9.3.4.4.bh.4 Any vendor who takes the material
purchase certificate number in Tieu of the sales and service tax or use tax due
and who has received notice in writing that such material purchase certificate
has been canceled or surrendered or has expired shall be iiable for any such tax
he failed to collect. ' B '

9.3.4.4.b.5 Upon the expiration, cancellation or

surrender of a material purchase certificate, the provisiens of W. Va. Codet
§ 11-15-1 et seq. and W. Va. Code § 11-15A-1 et seq., without regard to a
material purchase certificate, shall apply to the person who previcusiy held
such a certi{ficate. Such person shall promptly notify in writing all vendors
from whom he purchases tangible personal property with the use of the material
purchase certificate that such certificate has expired, was cancelled or
surrendered. The notice required by this Section shall be made within ten (10)
days after the certificate has_been cancelled or surrendered or expired. Upon
receipt of such notice, the vendor shall be required to collect the sales and
seryice tax and the use tax on all sales or leases of tangibie personal property
and sales of taxable services, thereafter made to or for such person for the
contract covered by the invaiid materiai purchase certificate.

9.3.5 Sales of property or services to a school which has approval

from the West Virginia Board of Regents or iis successor to award degrees, which
has its principal campus in this State, and which is exempt from federal and
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state income taxes under Section 501(c)(3) of the Internal Revenue Code of 1886,
as amended: Provided, That sales of gasoline and special fuel to such entities
shall be taxable. T :

9.3.6 Sales of mobile homes that will be utilized by the
purchasers as their principal year-round residence and dwelling: Provided, That
these mobile homes shall be subject to the sales and service tax and the use tax
at the three percent (3%) rate. See .Section 122 of these regulations for
further information.

8.3.7 Sales of propane to consumérs for pouliry house heating
purposes. Any person selling to such consumer who paid the consumers saies tax
on special fuel in his price, shall not pass it on to the consumer, but may make
application and vreceive refund of such tax from the Tax Commissicner,
notwithstanding any provision of W. Va. Code § 11-15-1 gt seq. te the contrary.

9.3.7.1 A seller who paid the sales and service tax or the use
tax when purchasing the propane for resale is not authorized to pass such tax on
to the consumer who purchases such propane for the sole purpose of heating a
poultry house. In that instance, it is necessary for the selier to reduce the
sales price of the propane s¢ld for thé exempt purpose by the amount of the
sales or use tax on special fue! included in the consideration he paid for that
quantity of propane and claim a refund of such tax from the Tax Commissioner.

9.3.8 Sales of tangible personal property or taxable services
purchased for use or consumption in connection with the commercial production of
an agricultural product: Provided, That sales of tangible personal property and
services to be used or consumed in the constriction of or permanent improvement
to real preperty and sales of gasoline and special fuel shall not be exempt.

9.3.8.1 This exemption applies to purchases for use in the
commercial productien of  agricultural products as a business and not to
purchases for use or_ consumption for any other purpose. Therefore, a person in
the business of farming may _purchase feed, seed, fertilizer, repairs to. a
tractor, etc., without payment of the sales and service tax.

9.3.8.2 Sales of tangible personal property or services tc a
farmer to be used .or consumed in_the construction or improvement of realt
property are not exempt from the sales and service tax and the use tax. For
example, sales to farmers of building materials to construct barns, sheds or
fences are taxable. R

$.3.8.3 Prior to Jduly 1, 1983, a farmer or person in an
agricultural business ~was not required to hold a business registration
certificate in order to issue an exemption certificate. Effective July 1, 1989,
in order to claim this exemption, the purchaser, whether a farmer or person fin
an agricultural business, may either present the vendor with a properly
completed exemption certificate, or pay the tax due and claim a refund or credit
from the Tax Depdrtment. Furthermore, such purchaser must hold a valid business
registration certificate issued under the authority of W. Va. Code § ll-12Z-1 et
seg. in order to issue an exsmption certificate. '
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9.3.9 Sales of building materials for wuse in remodeling,
rehabilitation, or new construction in an enterprise zone, and the sale of new
or used equipment and machinery when purchased by a qualified business for use
in an enterprise zone: Provided, That the terms "qualififed business" and
"enterprise zone" are determined and designated in accordance with W. Va. Code
§ 5B-2B-1 et segq. I order to claim this exemptieon when purchasing building
materials far use in remodeling, rehabilitatien, or new construction in an
enterprise zone, the purchaser must provide the vendor with his material
purchase certificate number. For purposes of these regulations, the materials
purchase certificate shall be deemed to be the exemption certificate required to
ocbtain the exemption set forth in W. Va. Code § 5B-2B-1.

9.3.9.1 The owner of such facility, or a Tlessee making
Teasehold improvements in the faciTity which inure to the benefit of the owner
of the facility, shall obtain from the Tax Commissioner and furnish to the
contractor a material purchase certificate for the project involved, and the
contractor may purchase materials, machinery and eguipment for incorporation in
such project.

9.3.9.2 The contractor shall furnish the number on such
certificate to all suppliers from whom such purchases are made, and such
suppliers shall execute invoices covering the same and bearing the number of
such certificate.

9.3.9.3 Upon completion of the project, the contractor shall
furnish to the owner of the qualified business facility a sworn statement, on a
form to be prescribed by the Tax Commissioner, that aill purchases so made were
entitled to exemption. A1l invoices shall be retained by the contractor for a
period of five (5) years and shall be subject to audit by the Tax Commissioner.

9.3.9.4 Any contractor or any agent, employee or subcontracter
thereof, who shall use or otherwise dispose of any materials, machinery or
equipment purchased under such z material purchase certificate for any purpose
other than that for which the certificate ijs dissued without paying the tax
imposed by W. Va. Code § 11-15-1 et seg. or W. Va. Code & 11~15A-1 et seq. shall
be liable for payment of such taxes including interest, any applicable additions

to tax plus any penalty and applicable criminal sanctions.
%

9.3.10 . Sales of tangible personal property or taxable services to a
corporation or organization which has a «current Business Registration
Certificate issued under W. Va. Code § 11-12-1 et seq., which is exempt from

federal income taxes under Section 501(c)(3) or (c)(4) of ithe Internal Revenue
Code of 1986, as amended, and which satisfies one of the following reguirements:

§.3.10.1 The corporation or organization is a church or a
conventian or associaticn of churches as defined in Section 170 of the Internal
Revenue Code of 1986, as amended.

9.3.10.2 The corporation or organization is an elementary or
secondary school, whether public or private, which maintains a regular faculty
and curriculum and has a regularly enrolled body of pupils or students in
attendance at the place in this State where its educational activities are
regularly carried an.
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5.3.10.3 A corporation or organization which annually receives
more than one half of its support from any combimation of gifts, grants, direct
or indirect charitable contributions, or membership fees as defined in Section 2
of these regulations. - -

9.3.10.4 An organization which has no paid employees and its
gross income from fund raisers, less reascnable. and necessary expenses incurred
to raise . such gross income (¢r the tangible personal property or services
purchased with such net income), is donated to an organization which is exempt
from income taxes under Section 501(c)(3) or (4) of the Internal Revenue Code of
1986, as amended. : i

9.3.10.5 The exemption allowed by W. Va. Code § 11-15-9(f) and
this Section 9.3.1i0 does not apply to sales of gasoline or special fuel or to
sales of tangible personal property or services to be used or consumed in the
generation of unrelated business fincome as defined 1in Section 513 of the
Internal Revenue Code of 1986, as amended.

9.3.10.6 The exemption authorized by W. Va. Code § 11-15-9(f)
and this Section 9.3.10 shail apply only to services, equipment, supplies and
materials used or consumed in the activities for which such organizations
qualify as tax éxempt organizations under the Internajl Revenue Code by ihese
organizations and shall not apply to purchases of gasoline or special fuel.

9.3.10.7 A corporation or organization which fails to satisfy
the rvequirements in the foregoing Section 9.3,10, such requirements being
necessary to claim an exemption, must pay the tax but may not claim a refund
unless some other exemption is available.

9.3.11 Sales of electronic data processing services and related
software: Provided, That for the purposes of this Sectfon, Uelectric data
processing services" means (1) the processing of another's data, including all
processes incident to processing of data such as keypunching, keystroke
verification, rearranging, or sorting of previously documented data for the
purpose of data entry or automatic processing, and changing the medium on which
data is sorted, whether these processes .are done by the same person or several
persons; and (2) providing access to computer equipment far the purpose of
processing data or examining or acquiring data stored in or accessible to sucht
computer eguipment. So long as the electreonic data processing service fis
performed for ancther person who is in no manner a part of the entity performing
the service, and provided that the charge is actually and only for the sale of
electronic data processing services and does not include any charges for other
activities, the exemption will apply.

§.3.11.1 This exemption does not apply to the sale of computer
software, whether of canned or custom design, if such software is not to be used
for the processing another's data. In other words, the purchase of software for
a person's own computer is not exempt unless that person is in the business of
processing data for others and the software is to be utilized for that purpose.

9.3.11.2 This exemption does not apply to any purchase of
computer hardware.
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9.3.12 Dispensing of services performed by one corporaticn for
another corporation when both corporaticns are members of the same controlled
group. Control means ownership, directly or indirectiy, of stock possessing

fifty percent or more of the total combined voting power of all classes of the
stock of a corporation entitled to vote or ownership, directly or indirectly, of
stock possessing fifty percent or more of the value of the corporation.
Purchases of taxable services from an entity outside the controlled group by a
member of the controlied group for use by other members of the contrelled group
are not exempt from sales and service tax or use tax as a purchase for resale
under W. Va. Code § 11-15-8(j) or Section 9.3.4.2 of these regutations.

9.3.13 Food, as defined in Section 2.30 of these regulations, when
purchased by the following organizations shall be exempt:

9.3.13.1 Food purchased by public or private scheols, scheol
sponsored student organizations, or schoel sponsored parent-teacher associations
and sold to students enrolled in such school or to employees of such school
during normal school heurs, but not those sales of food made to the general
public. For further information about this exemption, See Sectfon i26 of these
regulations. ' :

§.3.13.2 Food purchased by a_ public or private college or
university or by a student organization officially recognized by such college or
university to students enrolled at such college or uniyersity when such sales
are made on a contract basis so that a fixed price is paid for consumption of
food products for a specific period of time without respect to the amount of
food product actually consumed by the particular individual contracting for the
sales and no money is paid at the time the food product is serviced or consumed.
For additional information about this exemption, See Section 126 of these
regulations. ' ) :

9.3.13.3 Food purchased by a nonprofit organization or a
governmental agency under a program funded by the State or government of the
United States to low-income elderly persons at or below cost.

§.3.13.3.a For additional information  abeut  this
exemption, See Section 126 of these regulations.

9.4 Refundable Exemptions. = The vendor liable for collection of the sales
and service tax or use tax shall collect such taxes when making the following
sales of tangible personal property or taxable services {unless the purchaser
presents his direct pay permit number issued by the Tax Commissioner under
W. Va. Code §8 11-15-9d and 11-15A~3d and provided that the sales are not exempt
under paragraph 9.2 of these regulations); and such taxes, after payment, shall,
upon proper application therefor, be refunded or credited to the purchaser as
provided in W. Va. Code §§ 11-15-8b and 11-15A-3b:

9.4.1 Sales of property or services to persons engaged in this
State 1in the business of manufacturing, transportation, transmission,
communication or im the producticn of natural resources (as such terms are
defined in Section 2): Provided, That the exemption provided in this Section
shall only apply to services, machinery, supplies and materials directly used or
consumed din the activities of manufacturing, transportation, transmission,
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communication or +the production of natural resources  in the businesses or
organizations named above and shall not apply to purchases of gasoline or
special fuel. For further fnformation See Section 123 of these regulaticns.

9.4.1.1 For example:

9.4.1.1.a Sales of Jjanitorial services and supplies to a
person who manufactures chemicals are not exempt but the sale of raw materials
utilized in a chemical manufacturing process would be exempt.

$.4.1.1.b Sales of telephone poles and wires to a telephone
or telegraph company are generally exempt; however, purchases of telephone poles
and wires or other goods and services used in activities not subject to the
Telecommunications Tax are not exempt unless directly used in communications
activities as defined in Secticn 2.16 of these regulations.

9.4.1.1.c Charges for the transportation of a product
between different tocations of the same manufacturer where subsequent steps in
the manufactiUring process occur are exempt.

9.4.1.1.d Sales to contract miners to be directly used in
the extraction of natural resources would be exempt while those purchases not
directly used in that activity would he taxable. Hawever, if a contract miner
is subject to the Severance Tax, all purchases whether directly or not directly
used in the conduct of privileges which are subject to the Severance Tax are
exempi. See Section 9.4.4 for additional information.

9.4.1.2 The sale, to be exempt, must be of tangible personal
property or taxable services directly used or consumed {(as definad in Section 2)
in the business activity of manufacturing, transportation, transmission,
communication or in the production of natural resources.

9.4.2 Sales of tangible personal property or services to
nationally chartered fraternal or social organizations when such property or
services are purchased for the sole purpose of free distribution in public
welfare or relief work: Provided, That sales of gasoline and special fuel shail
be taxable. This exemption is applicable to enly those purchases of property or
sepvices which will be distributed free in public welfare or relief work. AMIY
other purchases will be subject_to the sales and service. tax or the use tax
unless such purchases are exempt under some other provision of these
regulations.

9.4.3 Sales and services of. fire fighting or station house
equipment, dincluding construction and automotive equipment, made to any
volunteer fire department organized and incorporated under the laws of the State
of West Virginia: Provided, That sales of gasoline and special fuel shall be
taxable.

9.4.4 Sales of property and services to persons subject to the
Business and Occupation Tax, the Severance Tax or the Telecommunications Tax
after June 30, 1987: Provided, That this exemption shall apply only to tangible
personal property or services used or consumed in the conduct of privileges _
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which are subject to one of the above-referenced taxes and shall not apply to
purchases of gasoline or special fuel.

9.4.4.2 It should be noted that some entities may be engaged in
many activities, some of ‘which are subject. to iha B & 0, severance or
telecommunications tax and some of which are not subject to such taxes. . If a
purchaser will use the purchase in more than one activity, the purchaser must
apportion the purchase price in accordance with Section 9d of these regulations.

9.4.5 Sales of building materials or building supplies or other
property to an organization qualified under Section 501(e)(3) or {c)(4) of the
Trternal Revenue Code of 1986, as amended, which are to be installed in, affixed
to or incorporated by such organization or its agent into real property, or into
a building or structure which s or will be used as .permanent Tlow-income
housing, transitional housing, emergency homeless shelter, domestic violence
shelter or emergency children and youth shelter _if such shelter fis owned,
managed, developed or operated by an organization qualified under Sectien
501(c)(3) or (c)(4) of the Internal Revenue Code of 1986, as amended.

9.4.5.1 The qualified organization must purchase the materials
or property in order to claim this exemption.

9.4.5.2 The materials or property must be instalied in, affixed
te or incorporated into real property or a structure which will be used for the
purposes stated in Section 9.4.5 of these regulations.

9.4.5.2.a Either the qualified organization or its agent
must install, affix or incorporate the property or materials into the qualified
structure or real properiy.

9.4.5.2.b For purposes of this exemption, agent is defined
as being a person employed by the qualified organization for the purpose of
instailing, affixing or dncorporating the materials or property inte the
qualified real property, building or structure.

8.4.6 Sales of property or services to bona fide charitable
organizations which make no charge whatsoever for the services. they render:
Provided, That this exemption shall apply only to services, equipment, supplies,t
Food for meals and materials directly used or consumed by those organizations,
and shall not apply to purchases of gasoline or specfal fuel. '

9.4.6.1 For purposes of this exemption, a bona fide charitable
organization 1s an organization which qualtifies or fis gqualified under I.R.C.
§ 501(c)(3) or under Section 2,12 of these regulations.

9.5 Specific Use Tax Exemptions. - The use in this State of the following

tangible personal property and taxable services is specifically exempted from
the use tax: o ' )

9.5.1 A1l articles of tangible personal property brought into the
State of West Virginia by a nonresident individual thereof for his or her use or
enjoyment while temporarily within this State or while passing through this
State, except gasoline and special fuel: Provided, That fuel contained in the
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supply tank of a motor vehicle that is not a motor carrier shall not be taxable.
In other words, vacationers, visitors or other nonresident individuals may bring
tangible personal property, including gasoline in their personal vehicles, into
this State for their own use without mposition of use tax.

9.5.1.1 A1l tangible personal property brought into this State
for use or consimptien in this State by a nonresident contractor is subject to
W. Va. Code 8 11-15-8b and Section 8b of these regulations. See Section 110 of
these regulations for further information.

9.5.2 Tarigible personal property or services, the gross receipts
from the sale of which in this State are exempt from the consumers sales and
service tax by the terms of W. Va. Code 8§ 11-15-1 et seq. and provided that the
property or services are being used for the purpose for which it was exempted.

9.5.3 Tangible personal property or services, the gross receipts
fraom the sale of which in this State are required to be included in the measure
of the consumers sales and service tax, and upon which such tax has been paid.
It is necessary for the purchaser to provide a receipt showing that the
consumers sales and service tax has been paid.

g.5.4 Tangible personal preperty or services, the sale of which in
this State is not subject to the consumers sales and service tax. The exemption
contained herein is related directly to the purchase or use of a taxable service
or a particular item of tangibie perscnal property and not to the status of the
vendee. In dther words, it is use or sale of the particular article cr properiy
or service which is exempt. For example, X, a resident of West Virginia, has
his federal and state income tax reiurns prepared by an Ohio certified public
accountant. X will pay no use tax thereson because the purchase within West
Virginia of professional services is noi subject to consumers sales tax.

9.6 Exemptions; Exception for Liquors and Wines Purchased for Resale. -
The exemption provided for sales of tangibie personal property purchased for
resale does not apply to purchases of Jliquor or wines from the Alcohol Beverage
Control Commissigner for resale by persons or organizations to persons or
organizations ticensed under authority of W. Va. Code § 60-7-1 et seg.

9.7 Moving Residence or Business Into State. - The use tax shall not applyt
to tangible personal property purchased outside this State for use outside this
State by a person who &t that time was a nonresident natural person, or a
business entity not actually doing business ‘within this State, who or which
Tater brings such tangible personal property into this State in connection with
his establishment of a permanent residence or business in this State: Provided,
That such property was purchased more than six (6) months prior to the date it
was first brought into this State, or six (6) months prior to the establishment

of such residence or business, whichever first occurs.

9.7.1 Tangible personal property used out-of-state for six (6) or
more months by & nonresident individual, or a business entity rot actually doing
business in this State, that is brought into this State for use by such
individual or business in this State in conrection with moving the person's
residence or business into this State s exempt regardiess of how it was brought
into this State. _ .
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9.7.2 Property purchased and used out-of-state for less than six
(6) months by a neonresident individual, or by a business not actually doing
business in this State, will be subject to use tax when such property is
relocated in this State 1in connection with maving the person's residence or
business into this Staie unless:

9.7.2.1 One of the exemptions in this Section 9 specifically
applies; or o

9.7.2.2 If the amount of sales or use taxes lawfully paid to
another State with respect to .such property is egual to or greater than the
amount of this State's use tax otherwise due on the original purchase price of
the property at the time it s brought into_ this State, then no West Virginia
use tax is due. However, if the amount of West Virginia use tax exceeds the
amount of tax lawfully paid in ancther state, the difference must be remitted to
the Tax Commissioner. o T T

§ 110-15-9a. Method for Claiming Exemptions, Refunds of Tax, Credit Against
Other Taxes. v - : - '

9a.1 General. - Any person having a right or claim to an exemption from the
sales and service tax or the use tax hy reason of any of the foregoing
exemptions in Section 9 of these regulations, except those exemptions sel forth
in Sections 9.2, 9.3, 9.5, 9.6 and 9.7 of these regulations, and who is not
utilizing the direct pay permit procedure authorized in Section G¢c of these
reguiations, shalil pay to the vendor the sales and service tax and use ‘tax
imposed and may exercise or assert such exemption only 1in accordance with the
folléwing Section 9a.2 or Section 9a.3 of these regulations.

9a.2 No refund shall be due and no credit shall be aljowed unless the
taxpayer or assignee shall have filed a claim for refund or a claim for credit,
as appropriate, with the Tax Commissioner in accordance with this Section.

9a2.3 Any claim for a refund of sales and service. tax or use tax
overpayments or a tax credit for sales and service tax or use tax overpayments
which is not timely filed or not filed in proper form or in accordance with the
requirements of this Section shall not be construed to constitute an obligation
of the State of West Virginia for payment. No overpayment of sales and servicel
tax or use tax shall be subject to either W. Va. Code § 11-10-17(d) or
11-10-17(e)(1).

9a.4 Filing Claim_for Refund. = Any person who has paid the sales and
service tax or the use tax imposed and who may lawfully claim any exemptiion set
forth under Section 9.1 of these regulations which fis not enumerated in the
foregoing Section 9a.1 of these regulations, may exercise or assert such claim
by filing a claim for refund of the sales and service tax or the use tax
overpayments on such form and in such manner as the Tax Commissioner may reguire
and in accordance with the requirements of this Section.

9a.5 Filing Ciaim for Credit. - In lieu of filing a claim for refund of
sales and service tax and use tax overpayments, the taxpayer may, at his opiion
and within one year from the date of payment of the tax, file a claim for credit
on such form and in such manner as the Tax Commissfoner may require and credit
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the amount of sales and service tax and use tax overpayments against certain
payments of other taxes due, so long as such credit fis applied in accordance
with the requirements in Sections %a.3.1 through 9a.3.10 of these regulations.

9a.5.1 This procedure may not be utilized unless the purchaser has
submitted a properly completed zpplication for credit to the Tax Commissioner.

9a.5.1.1 An application for credit is reguired each time a
purchaser seeks to utilize this procedure.

9a.5.1.2 Any credit may be disallowed as a result of Tax
Department audits of the taxpayer's recerds.

9a.5.2 Method of Applying Credit.

9a.5.2.1 If the taxpayer is a vendor who is subject to Consumers
Sales and Service Tax on _certain purchases, he may credit the amount of sales
and service tax and use tax overpayments made against the sales and service tax
Tiability accrued through ihe use of his direct pay permit and apply any
remaining tax 1liability against his quarterly or monthly remittance of the
Consumers Sales and Service Tax mposed and ctherwise due; or

9a.5.2.2 If the taxpayer is a vendor who is subject to the Use
Tax on certain purchases, he may credit the amount of sales and seryice iax and
use tax overpayments remaining after application of the foregoing Section
9a.3.2.1 of these regulations against the use tax liabiiity accrued through ihe
use of his direct pay permit and apply the remaining tax Tiability against his
monthly remittance of the Use Tax imposed and otherwise due; or

93.5.2.3 If the taxpayer is subject to the Consumers Sales and
Service Tax, he may credft the amount of sales and service tax and use tax
overpayments remaining after application of the foregoing Section 9a.3.2.1 and
9a.3.2.2 of these regulations against his quarterly or monthly remittance of the
Consumers Sales and Service Tax imposed and otherwise due; or ]

93.5.2.4 If the taxpayer is subject to the Use Tax, he may
credit the amount of sales and service tax and use tax overpayments remaining
after appiication of the foregeing Sections 9a.3.2.1 through %a.3.2.3.0of theset
regulations against his quarterly vremittance of the Use Tax fimposed and
otherwise due; or h

93.5.2.5 If the taxpayer is subject to ~the Business and
Occupation Tax, he may credit the amount of sales and service tax and use tax
overpayments afier application of the foregocing Sections 9a.3.2.1 through
9a.3.2.4 of these reguiations against his quarterly or monthly remittance of the
Business and QOccupation Tax imposed and otherwise due; or

Ga.5.2.6 If the taxpayer is subjeci to the Annual Tax On Incomes
Of Certain Carriers imposed by W. Va. Code § 11-12A-1 et seq., he may cradit the
amount of sales and service tax and use tax overpayments remaining after
application of the foregoing Sections 8a.3.2.1 through 9a.3.2.5 of these
reguiaticns against his annual or semiannual remittance of the tax imposed under
W. Va. Code § 11~12A-1 et seq. and otherwise due; or '
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9a.5.2.7 If the taxpayer is subject to the Severance Tax imposed
under W. Va. Code § 11-13A-1 et seg., the taxpayer may credit the amount of
sales and service tax and use tax overpayments remaining after application of
the foregoing Sections 9a.3.2.1 through 9a.3.2.6 of these regulations against

the taxpayer's guarterly or monthly remittance of the Severance Tax imposed and
otherwise due; or

9a.5.2.8 If the taxpayer is subject to the Telecommunicatiens
Tax imposed under W. Va. Code § 11-13B-1 et seg., the taxpayer may credit the
amount of sales and service tax and use tax overpayments remaining affer
application of the foregoing Sections 92.3.2.1 through S%a.3.2.7 of these
regulations against the taxpayer's quarteriy or monthiy remittance of the
Telecommunications Tax imposed and otherwise due; or

9a.5.2.9 If the taxpayer 1is subject to the Corporation Net
Income Tax imposed under W. Va. Code § 1i-24-1 et seq., the taxpayer may credit
the amount of sales and service tax and use tax overpayments vemaining after
application ~of the foregoing "Sections 9a.3.2.1 through 9a3.3.2.8 of these
requlations against the taxpayer's installment of estimated tax for the
Corparation Net Income Tax fmposed and otherwise due under W. Va. Code
§ 11-24-17; or - :

8a.5.2.10 If the taxpayer is subject to the Personal Income Tax
imposed under W. Va. Code § 11-21-1 et seq., the taxpayer may credit the amount
of use tax overpaymenis remaining after application of the forsgoing Sections
9a.3.2.1 through 9a.3.2.9 of these regulations against the taxpayer's
installment of estimated tax for the Personal Income Tax imposed and otherwise
due under W. Va. Code & 11-21-55; or

9a.5.2.11 If the taxpayer is subject to the Business Franchise
Tax imposed under W. Va. Code § 11-23~1 et seg., the taxpayer may credit the
amount of sales and service tax. and use tax overpayments remaining after
application of the foregoing Sections 9a.3.2.1 through 9a.3.2.10 of these
regulations against the taxpayer's annual remittance of the Business Franchise
Tax imposed and otherwise due; or

93.5.2.12 If the taxpayer is required to deduct and withhold
personal income tax under W. Va. Code § 11-21-1 et seg., the taxpayer may creditt
the amount of sales and service tax and use tax overpayments remaining after
application of +the foregoing Sections 9a.3.2.1 through 9a.3.2.11 of these
regulations against the taxpayer's monthly remittance of the personal income tax

withheld under said W. Va. Code § 11-21-1 et seq. and otherwise due.

9a.6 Documents Supporting Claim for Exemption. - Any perscn asserting or
exercising a claim of exemption from the sales and service tax and use tax under
the foregoing Sections %a.2 or 92.3 of these regulations shall file with the Tax
Commissioner an application for exemption and shall file such affidavits,
invoices, sales slips, records or documents as the Tax Commissioner may require
to prove or verify the taxpayer's right and entitlement to such exemption. The
Tax Commissioner may inspect or examine the records, books, papers, documents,
affidavits, sales slips and inveices of a taxpayer or any other person to verify
the truth and accuracy of any report or return or to ascertain whether the sales
and service tax or the use tax has been paid.
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9a.6.1 . In addition to the powers of the Tax Commissioner set forth
in W. Va. Code § 11-10-1 et seq., as a further means of obtaining the records,
books, papers, documents, affidavits, sales slips or invoices of a taxpayer or
any other person and ascertaining the amount of sales and services taxes or use
taxes pajid or due under W. Va. Code § 11-15-1 et seq. or W. Va. Code § 11-15A-1
et seg. or under any report, form, document or affidavit required, the Tax
Commissioner. shall have the power to examine witnesses under cath; and if any
witness shall fail or refuse at the request of the Tax Commissioner to grant
access to the books, records,_ papers, documents, affidavits, sales slips or
invoices requested by the Tax Commissioner, the Tax Commissioner shall certify
the facts and the names to the circuit courti of the county having Jjurisdiction
over the party, and such court shall thereupon issue a subpoena duces tecum to
such party to appear before the Tax Commissioner, at a place designated within
the jurisdiction. of such court, on a day fixed.

9a.7 Time Limit for F11lgq_CTa1m for Refund. - A1l claims for refund of
sales and service tax or use tax overpayments, including applicatieons from
vendors for authorizations to apply the amounts of sales and service tax and use
tax paid for business purchases against the amounts of such sales and seryice
tax collected from consumers, under Section 9a.2 of these regulations shall be
filed within the time 11m1tat10n for filing claims for vefund set forth in ..
W. Va. Code 8§ 11-10-14._ Any claim for such refund or claim of entitiement to
such refund made or asserted after the said time Timitation shall be null and
void, and if the sales and service tax or use tax overpayment has not otherwise
been credited against tax remittances 4in accordance with this Section, such

claims shall be forfeited.

9a.8 Time Limit for Filing Claim for Credit. - Any credit of sales and B
service tax or use tax overpayments against taxes undar Section 9a.3 of these _
requlations shall be taken within one (1) year after the payment of the tax by
the taxpayer to the vendor. Any such credit or claim of entitlement to such ,
credit made or asserted more than one year after the payment of such tax by the .
taxpayer to the vendor sha11 be nu11 and vo1d and such tax overpayments shall '
be forfeited. T -

9a.9 Assignment of Right to Refund or Credit. - Any ass1gnment of the right

or entitliement to a refund or credit arising under either W. Va. Code § 11-15-95
or W. Va. Code § 11-15A-3b shall be subject %o strict proof. Any assigneel
claiming a right or entitlement to an assigned refund or credit shail submit to
the Tax Commissioner and in the form prescribed or approved by him, an affidavit
signed by the assignor and acknowledging the assignment. The assignee shalt?
attest to the assignment and the terms thereof in his signed application for
refund or credit. The assignee will be subject to the penaities provided under
West Virginia law for perjury for any falsehood set forth in his signed
application. The assignee alsc will be subject to the penaltiies set forth in
W. Va. Code § 11-9-1 et seq. Except as provided.in Section %9a.8 of these
regulations, no payment of a refund arising under this Section shall be made to
any person other than the taxpayer or assignee of the taxpayer making the
original overpayment of sales and service tax or use tax.

§ 110-15-9b. Reserved for Future Use.

§ 110-15-9c. Direct Pay Permits.
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9¢.1 Eligibility for Permit. - A person may apply for a direct pay permit
if such person (i) has a current business’ registration certificate and (if) is
not delinquent on the payment of any taxes.imposed by Chapter 11 of the West
Virginia Code and (111} satisfies any one of the following conditions:

9c.1.1 Is engaged in the business of manufacturing, transportation,
transmission, cemmunication or the production of natural resources.

8c.1.2 Is subject tc tax under §§ 11-13-1 pt seg. (Business and
Occupation Tax), W. Va. Code 8§ 11-13A-1 et seq. (Severance Tax) or W. Va. Code
§ 11-13B-1 et saq. (Telecommunications Tax)

8c.1.3 Is a bona fide charitable organization that makes no charge
whatsoever for services it renders.

9c.1.4 Is a nationally chartered fraternal or social organization,
the purchases of which are used for the sole purpose of free distributien in
public welfare or relief work.

9c.1.5 Is a volunteer fire department organized and incorporated
under the laws of the State of West Virginia. .

9¢c.1.6 Makes purchases of tangible personal property or services,
the use of which is unknown %o him at the time of the purchase and one of the
reasonably foreseeable uses would render the purchase exempt from consumers
sales and service tax and use tax.

9c.1.7 Makes purchases of tangible personal propérty or services.
which are used in. both exempt and taxable manners and who must pay tax on an
apportionment basis.

9c.2 Applying_for a Peéermit, Form. — A person seeking a direct pay permit
must file a properly completed Applicatien Tfor Direct Pay Permit (Form
WV/CST-250) with the West Virginia State Tax Department, Accounting Division,
P. 0. Drawer 425, Charleston, West Virginia 25322-0425. Applications may be
obtained by mail from the. West Virginia Tax Department, P, 0.. Drawer 2389,
Charleston, West Virginia 25328, or may be picked up during regular bus1ness
hoturs at the West Virginia State Revenue Center, 1001 Lee Street, East,}
Charleston, West Virginia, at the Taxpayer Services Division of the State Tax
Department, Room W-417, State Capitol Builiding, Charieston, West Virginia or at
any State Tax Department local field office. : _

9¢.3 Issuance. - The. Tax Commissioner, upon review of the application
filed, has the sole discretion to issue a dlrect pay permit. If the appiication
is approved a numbered direct pay permit will be mailed te the appiicant.
Should the application be disapproved or rejected, the applicant will be so
notified in writing.

9c.4 Validity: Renewal of Permit. - A direct_pay permit shall continue to
be valid until (i) surrendered by the holder or (ii) cancelled for cause or
(i71) the expiration of the business' registration year under W. Va. Code
§ 11-12~1 et seg. A direct pay permit that expires by reason of the expiration
of the business' registration year shall be renewed automatically when the
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business' business registration certificate is issued. for the next succeeding
fiscal year unless cancelled for cause or surrendered by the holder therseof.

9¢.5 Cancellation of Permit.

8c.5.1 Cause. = A direct pay permit may be cancelled or not renewed
for cause. Cause shall include any one of the following: :

9c.5.1.1 The diract pay permit holder is delinquent by more than
thirty {30) days in the payment of any tax 1mposed by Chapter 11 of the West
Virginia Code. . .

89c.5.1.2 The direct pay permit holder utiiizes the permit in any
unauthorized manner, 1nc1ud1ng but not 1imited to making purchases of ftems for
personal use or consumption of an individual officer, employee or proprietor of
a business or organization when the permit fis 1ssued to the business or
organization,

9¢.5.1.3 The direct pay permit holder Tails to file a direct pay
return for any period in accordance with Section 9c.7 of these regulations
within five (b) days after the due date thereof.

9c.5.1.4 Effective July 1, 1990, an applicant for a direct pay
permit or an applicant for renewal of a direct pay permit shall not be issued a
direct pay permit or direct pay permit renewa? 7f the applicant is not, or is no
Jonger, authorized to receive or use a direct pay permit under Sectiom 9c.1 of
these regu1au1ons or under any other provision of these regulations, or under
any provisien of the West Virginia Code.

9c.5.2  .Procedure. - The Tax Commissioner shall give the direct pay
permit holder written notice of the Tax Commissioner's intent to cancel or not
reneyw a direct pay permit.

9¢.5.2.1 The notice shall contain the reason for the
cancellation or nonrenewal, the date when the canceilation or nonrenewal becomes
effective, and the date, time and place where the taxpayer may appear and show
cause why the intended action should not occur. .

9c¢.5.2.2 The written notice shall be served upon the taxpayer in
the same manner as a notice of assessment s served under W. Va. Code § 11-10-5e
and the notice shall be served not Tess than twenty (20) days pr1or to the date
of the informal show cause hearing.

9¢.5.2.3 Failure to appear at a show cause hearing shall result
in the direct pay permit holder's forfeiture of its right to such hearing and
shal? render the cancellation or nonrenewal final and not subject to
administrative or Jjudicial review. Should the direct pay permit holder be
dissatisfied with the administrative decision resulting from the show cause
hearing, an appeal may be taken %to circuit court in accordance with the appeal
procedure provided in W. Va. Code § 11-10=10.

9¢.5.2.4 The cancellation or nonrenewal of a direct pay permit
shal? not be stayed unless directed by a circuit court or the Tax Commissioner,
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9¢.5.3 Effect. - Upon the expiration, non-renewal, canceliation or
surrender of a direct pay permit, the provisicns of W. Va. Code § 11-15-1 et
sea. and W. Va. Code § 11-15A-1 et seg., withoui regard to direct pay permits,
shall apply to the person who previcusly heid such permit. Each person who held
a direct pay permit that has expired, not been renewed, been cancelled or
surrendered shall promptly notify in writing all vendors from whom he purchases
or leases tangible personal property or purchases taxable services with the use
of direct pay permits that such permit was cancelled or surrendered. The notice
required by this Sectfan shall be made within ten (10) days after the permit has
been cancelled or surrendered. Upon receipt of such notice, the vendor or
retaiier shall not be relieved pursuant to Section 4.3.3 (relating to acceptance
of direct pay number in lieu of collecting tax) of these reguiations from its
requirement to collect the consumers sales and service tax and the use tax on
all sales or leases of tangible perscnal property and sales of taxable services
thereafter made to or for such person.

9¢c.6 Use of Direct Pay Permit.

9c.6.1 In General. - A direct pay permit may be used when the
holder thereof notifies a vendor or retailer of his direct pay permit number in
accordance with Section 9¢.6.2 of these regulations. Upon vreceipt of such

notice, the vendor or retailer shall be abscived from its responsibility to
callect and remit consumers sales and service tax and use tax with respect to
the transaction governed by the notice and such direct pay permit holder shall
report the taxes to the Tax Commissioner in accardance with Section Sc.7 of
these regulations. :

9¢.6.2 Notice. = The netice by the direct pay permit holder to the
vendor or retailer may relate to a particular transaction or may apply such to
present and future transactions as specified in such netice.

8c.6.3 Notwithstanding anything to the centrary, a direct pay
permit may not be used in the fellowing situations:

9¢.6.3.1 If the direct pay permit has been cancelled,
surrendered or has expired.

9¢,6.3.2 For the purchase of food.. . _ i

9¢.6.3.3 Effective on and after July 1, 1990, as a device to
defer payment of consumers sales and service tax or use tax.

9c.6.3.4 Effective on and after July 1, 1990, as a substitute
for an exemption certificate or material purchase certificate.

9¢.6.3.5 For the purchase of gasoline or special fuel. See
Section 11.8 of these vregulations.

9c.7 Reporting_and Payment of Tax by Permit Holder.

9¢.7.1 Determination of Taxable Status. - Each direct pay permit
holder is required to determine the taxable status of each purchase and report
it on the return covering the period in which the purchase occurred. If the
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holder cannot at the time of the purchase reasonably determine whether the use
of the tangible perscnal property or services so purchased will be exempt from
tax, the holder may report the purchase as exempt on the return covering the
period in which the purchase occurred: Provided, that if the holder Tlater uses
the property in a manner that s not exempt from use tax, the holder must report
such use and pay tax thereon on a quarterly use tax return Form WV/CST-220.

9c.7.2 Return. — A direct pay return shall show for the reporting
period the value {(monetary consideration or purchase price) of the direct pay
permit holder's total purchases of tangible personal property and services for
which a direct pay permit was used, the amount of purchases exempt from tax, and
the amount of tax due from the permit holder, which amount shall accompany the
return.

9¢.7.3 Due Dates of Returns.

9¢.7.3.1 On or before the fifteenth (15th) day of each month,
every direct pay permit holder shall make and file with the Tax Commissioner a
direct pay permit tax return for the preceding month on the Form WV/CST-210 or
WV/CST-230. - A . e oo ' _

9¢.7.3.2 Returns Made on or After July 1, 1390.

9¢.7.3.2.1 After June 30, 1990, if the amount of
consumers sales and service tax and use tax in. total due from the taxpayer
averages less than $100 per month for the taxable year or for the taxpayer's
immediately preceding taxable year, the taxpayer may fiie a combined censumers
sales and service tax and use tax direct pay permit return quarteriy, in lieu of
monthly returns. The tax shown thereon to be due shall be remitted on or bafore
the fifteenth (15th) day following the ciose of the calendar guarter.

8c.7.3.2.2 After June 30, 1990, if the amount of
consumers sales and service tax and use tax in total due from the taxpayer
averages less than $50 per calendar quarter or averaged less than $50 per
calendar guarter during the taxpayer's immediately preceding taxable year, the
taxpayer may file a combined consumers sales and service tax and use tax anpual
direct pay permit return. The _amount of tax shown thereon to_be due shall be
remitted on or before the last day of January of the next succeeding calendart
year after the calendar year during which the tax accrued.

9¢.7.4 The Tax Department, upon written request by a direct pay
permit holder, may grant a reasonable extension of time for the making and
filing of direct pay permit returns, and paying the tax due. Interest on such
tax shall be chargeable on every extended payment at the rate specified in
Section 11-10-17 of the West Virginia Code.

9c.8 Recordkeeping Reguirements.

9¢.8.1 If the direct payment permit hoider does not timely file the
appropriate return for tangible personal property or taxable services purchased
through the use of the direct payment permit, the permit holder has not claimed
exemption for such purchases; in this situation, "timely filing" means to claim
the exemption for the purchase on the next return required to be filed after the
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purchase transaction is compieted. Failure to properly claim the exemption on
the direct pay permit return will result in loss of the exemption on the
transaction with tax therefore due on the purchase. .

9¢.8.2 Failure to pay the tax at the time of the sale and failure
to properly claim the exemption will result in the taxpayer being classified as
being delinquent in the payment of the sales and service tax or use tax. As &
result, the taxpayer will be subject to the payment of the delinguent tax,
interest, additions to tax and penalties as authorized by W. Va. Code § 11-9-1
et seq. and W. Va. Code § 11-10-1 gf seg.

§ 110-15-9d. Apporticnment of Purchase Price.

9d.1 Whenever a purchaser will use tangible personal property or a service
or the results of a service for both exempt and nonexempt purposes, the gross
proceads paid to the vendor of such property or service shall be apportioned
between the exempt and nonexempt uses in a reasonable manner acceptable to the
Tax Commissioner. In the absence of books and records documenting how gross
proceeds were apportioned and how the property or service or the results of a
service were actually used by the purchaser, that portion of the gross proceeds
for which exemption is claimed shall be disallowed and the tax due thereon shall
be paid by the purchaser.

9d.1.1 Persons engaged in muliipie business activities will pay tax
on- their purchases for wuse in their overall business operation on an
apportionment basis.

9d.1.1.1 A person engaged in the business of selling tangible
personal property is subject to tax on all purchases except purchases for resale
in the form of tangible personal property. A person engaged 1n the business of
manufacturing is subject to tax on all purchases except purchases of tangible
personal property and services directly used in the manufacturing aciivity.
Therefore, a person engaged in both business activities who purchases equipment
which is wused 1in the sale of such property and directly used in the
manufacturing activity may exempt from tax the amount of the purchase price
apportioned to manufacturing activity use. _

8d.1.1.2 If purchases for use in business can be identified ast
being used exclusively in one or the other business activities, the purchase
nrice may be totally taxable or totally exempt. Any method of apportionment may
be used. as long as it is appropriate and reasonable for the situation.

9d.1.2 Persons who must pay tax on their purchases on an
apporticnment basis must efther pay the total tax on the purchase {and claim a
refund or credit) or use a direct pay permit under rules set forth in Section 9c
of these rules. A direct pay permit may be used to purchase goods for resaile
without imposition of the tax, at the time of sale, By the fifteenth (15th) of
each month, or as otherwise provided in Section 9c.7 of these regulations, a
direct pay permit sales and service tax and use tax return must be filed by the
direct pay permit user, together with the tax due on taxable purchases made _
using the direct pay permit during the previous month.
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9d.2 Whenever the vendor and purchaser are related persons or the sale fis
under other circumstances where the relation between the vendor and purchaser is
such that the gross proceeds may not be findicative of the true value of the
tangible personal property or services purchased, the Tax Commissioner shall
revalue the transaction whenever he believes that the gross proceeds thereof are
not indicative of the true value of the tiransaction. Adjusted gross proceeds
shall correspond as hearly as possible to the gross proceeds derived in this
State from the sale. of similar tangible personal property or services of Tike
guality or character where no common interest exists between the vendor and
purchaser but the circumstances and conditions are otherwise similar.

§ 110-15-10. Material Purchase Certificate.

10.1 Material Purchase Certificates are issued only by the State Tax
Department. 3 :
10.1.1 __ Only entities specifically designated by these regulations
may apply to the Tax Commissioner for a Material Purchase Certificate for a
specified construction project. Upon approval by the Tax Commissioner, each
Material Purchase Certificate shal]l be issued directly to the governmental
entity instead of the contractor, and the governmental entity shall give the
contractor the Material Purchase Certificate. )

10.2 Fach contractor or subcontractor may use a Material Purchase
Certificate to purchase exempt from tax material which will be annexed to,
incorporated in or become part of a qualifying project. Each vendor selling
materials to contractors under this exemption shall execute invoices bearing the
Material Purchase Certificate number. Each Material Purchase Certificate shall
be valid from the date of issuance by the Department. A Material Purchase
Certificate may no: be used for. any project other than the project noted on the
certificate. O ,

10.3 If an entity qualifies for a material purchase certificate, but fails
to secure a Materials Purchase Certificate from the Tax Commissioner, ail
contractors or subcontractors purchasing materials for use in a construction
project for that entity shall pay consumers sales and service and use tax on the
total cost of the materials even though the entity for whom the project is being

performed could directly purchase the same materials without consumers salesi
tax.

10.4 Leases of construction equipment by a contractor and the purchase of
fuel, form lumber, and other material used.in an exempt construction project,
but not incorporated into the project, shall be taxable.

10.5 Each contractor or subcontractor must issue a copy of the Material
Purchase Certificate or the Material Purchase:Certificate number to each
supplier. If a Material Purchase Certificate has not been secured Dy the entity
for whom the project is being performed the contractor shail pay sales tax on
the purchase of materials.even though the entity for whom the project is being
performed could directly purchase the same items without consumers sales and
service and use tax liabitity.
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10.6 Material Purchase Certificates shall be prospective in nature. A
Material Purchase Certificate  shall not be granted after the construction
project is completed %o secure a deduction, exclusion, credit or refund of
consumers sales tax previously paid on the purchase of materials used by the
contracior in the construction project.

10.7 Upon completion of an exempt project with a governmental entity, each
contractor shall furnish a sworn statement to the exempt entity on forms
supplied by the Tax Commissfoner that all purchases made under the certificate
were entitled to exemption from consumers sales and service and use taxes.

10.8 Any material purchased under a Material Purchase Certificate which has
not been incorporated into, annexed to or become part of the exempt project, or
which has not been returned to .the supplier for credit, shall be subject to tax,
Fach contracter shall remit consumer sales tax gn the material directly to the
Tax Commissioner,.

§ 110-15-11. Imposition of Tax on Gasoline and Special Fuels.

11.1 General. - All sales of gasoline or special fuel by distributors or
importers, except when to another distributor for resale in this State or when
it is a bulk sale qualified under Section 11.5 of these regulations, and all
gasoline or special fuel furnished or delivered within this 3tate to consumers
or users shall be subject to_the sales and_ seyvice tax and use tax. Sales of
gasoline or special fuel by a persen who paid the sales and service tax or use
tax on his purchases of fuel, shall not thereafter again be subject to such tax.
This Section shall be construed so that all gallons of gasoline or special fuel
sold and delivered, or delivered, in this State shall be subject to the sales
and service tax or the use tax, and tax on such gallonage shall be imposed only

once. . R o0l - . - -

11.1.1 On Purchase. Qut-0f-State. - An_excise tax is imposed on the
use or consumption in this State of gasoline or special fuel which was purchased
outside this State. The_rate of this tax is five percent (5%) of the average
wholesale price of such gasoline or special fuel, as such wholesale price fis
defined and determined under Section 11.4, notwithstanding any provision of
W. Va. Code § 11-15A-1 et seg. 'to_the contrary. The gasoline or special fuel

contained in the supply %ank of a motor vehicle that is not a motor carriert

shall not be subject to this tax; however, the gasoline or special fuel which is
in the supply tank or auxiliary tank of construction equipment, mining
equipment, ‘track maintenance eguipment or other similar equipment, when such
equipment is brought intc this State, shall be taxed in the same manner as the
gasoline or spécial fuel which is in the supply tank of a motor carrier.

11.1.2 Upon Whom Tax Imposed. - The sales and service tax and use
tax imposed on the sale or use of gasoline and special fuel within this State
shall be collected on the actual metered gallons delivered at the first point of
delivery within this State to a person not excepted from tax under the sale for
resale exception set forth in Sectien 11.1 of these regulations. For periods
beginning on or after October 1, 1987, the guantity delivered shall be either
the actual metered gallons delivered or the quantity delivered being calcuiated
by converting to 60° Fahrenheit the quantity transferred by means of either
temperature compensating meters approved by the West Virginfa Department of
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Labor, Weights and Measures Division, or by mathematical conversion using
American Petroleum Institute (API) ASTM-IP Petrcleum Measurement Tables for
specific gravity and temperature. This measure shall be the same as that
required for calculation of the Gasoline and Special Fuel Excise Tax imposed by
W. Va. Code § 11-14-1 et seq. and § 11-14A-1 et seq. If the metered quantity
deliverad is not determined by temperature compensating meter, as aforesaid, and
the taxpayer does not convert said galions delivered to temperature adjusted
gallons or, after making a mathematical conversion fails to keep and maintain
records to support and substantiate the conversion, then the amount of tax due
shall be determined by the number of metered galions of gasoline or special fuel
delivered without adjustment for temperature. Use of the conversion method for
determining the quantity of gasoline or special fuel delivered necessitates that
the cenversien adjustment be made on each invoice and must centinue to use that
method for the entire tax year for the sales and service tax and the use tax.

Example. - What s the volume at 60°F of 10,000 U.S. gallons of oil
measured at 34°F when the gravity of the oil is 64.80 API at 60°F?

Enter the table in the column "API Gravity at 60°F," headed %4° API, and
note that against an "Observed Temperature of 34°F" the factor is . . . 1.0168

Likewise, from the column headed 65°F API, note that for the observed
temperature of 34°F the factor is . e e e e e 1.0170

This represents an increase of 0.0002 in the factor for an increase of
1.0° API. Therefore, by simple proportion and increase in gravity from 64.0 to

64.80° API increases the factor by 0.8 x 0.0082 or . . . . . . . . . . . 0.0802
Then, one U.S. galion of oil having a gravity of 64.80° API at 60°F and
measured at 34°F occupies at 60°F a volume of 1.01868 + 0.0002 or . . . . 1.0170
U.5. Gallons =~ ) ' _ T ’ .
Therefore, 10,000 U.S. gallons measured at 34°F occupy at 60°F a volume of
10,000 x 1.0170 or . . .« . . . . e e e e e e e e e e e e .. 10,170
U.S. Gallons ' : CT T ' '
11.2 Measure of Tax. - The measure of tax on sales of gascline or special

fuel by distributors or importers shall be the average whoiesale price as
defined and determined in Section 11.3 of these regulations. It is recognized
that the sales and service tax and use tax 1is generally imposed on gross
praceeds from sales to ultimate consumers, while the sales and service tax and
use tax on gasoline and special fuel is imposed on the average wholesale price
of such gasoline and special fuel; as a result, for the purposes of either the
sales and service tax or the use tax, the average whciesale price shall not be
less than ninety-seven cents par gallon of gasoline or special fuel for all
gallons of gasoline and special fuel sold during the reporting period.

11.3 Determinaticon of Average Wholesale Price.

11.3.1 Te simplify determining the average wholesale price of all
gasoline and special fuel, the Tax Commissioner shall, effective with the period
beginning April 1, 1983 and annually on each January first thereafter, determine
the average wholesale price of gasoline and special fuel for each annuai period.
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The basis for determining the average wholesale price shall be sales data
gathered for the immediately preceding period of July 1 through October 31. The
Tax Commissioner shall provide the annual notification of the average wholesale
price of gasoline and special fuel at least thirty (30) days in advance of each
annual period which commences on the first day of January. Such notification
shall be accomplished by filing notice of the average wholesale price in the
State Register, and by such other means as the Tax Commissioner deems
reasonabie. .

11.3.2 The "average wholesale price" shall mean the single,
statewide average per gallon wholesale price, rounded to the third decimal
(thousandth of a cent), exclusive of ‘state and federal excise taxes on each
galion of gasoline or diesel fuel, as determined by the Tax Commissioner from
information furnished by distributors of gasoTine or special fuel in this State,
or such other information vregarding wholesale selling prices as the Tax
Commissicner may gather, or =z combination of such information. The Tax
Commissicner shall make his determination of average wholesale price by random
sample survey: Provided, That in no event shall the average wholesale price be
determinad o be less than ninety-seven cents per gallon of gasoline or special
fuel. - :

11.3.3 . A1T1 actions of the Tax Commissioner in acquiring data
necessary to establish and determine the average wholesale price of gaseline and
special fuel, din providing notification of his determination prior to the
effective date of any change in rate, and in establishing and determining the
average wholesale price of gasoline and special fuel, may be made by the Tax
Commissioner without compliance with the provisions of W. Va. Cede § 29A-3-1 et
seq. - : Tt A - -

11.3.4 In any administrative or court proceeding brought to
challenge the average wholesale price of gasoline and special fuel as determined
by the Tax Commissioner, his determination shall be presumed to be correct and
shall not be set_aside unless it is clearly erroneous.

11.4 Computation of Tax Due From Motor Carriers. - Every person who
operates or causes to be operatsd a motor carrier in this State shall pay the
sales and service tax and use tax an the average wholesale price of all gallons
of gasoline or special fuel used in the operation of any such motor carrier

within this State, under the following rules:

11.4.1 The total amount of gasoline or special fuel used in the
operation of the motor carrier within this State shall be that proportion of the
total amount of gasoline and special fuel used in any motor carrier's operations
within and without this State (whether lcaded or net), that the total number of
miles traveled within this State bears to the total number of miles traveled

within and without this State. Ton miles are not accepiable for miieage
calculations. Separate miles must be computed for any moter carrier operated in
tandem or 1in series. 'ocomotive unit miles shall be used by railroads for

calculations. Air carrier operations may be calculated and determined by the
use of an hour meter. If the motor carrier(s) are leased thirty (30) days or
more, the lessee must report operations of the motor carrier(s). If the Tease
is for less than thirty (30) days, the Jessor or owner is responsible for
reports, . : :
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11.4.2 A motor carrier shall first determine the gross amount of
tax due under this Section on the average wholesale value, determined under
Section 11.3, of aill gasoline and special fuel used in the cperation of the
motor carrier within this State during the preceding quarter, as if ail gasoline
and special fuel had been purchased outside this State.

11.4.3 Next, the taxpayer shall determine the total tax paid under
W. Va. Code § 11-15-1 et seg. on all gasoiine and special fuel purchased in this
State for use in the operatiaon of the motor carrier. ’

11.4.4 The difference between amounts determined under the
foregoing Section 11.4.2 and Section 11.4.3 is the amount of use tax due when
Section 11.4.2 is greater than Sectjon 11.4.3, or the amount to be refunded or
credited to the motor carrier when Section 11.4.3 1s_ greater than Section
11.4.2, which refund or credit shall be allowed in the same manner and under the
same conditions as a refund cor credit is allowed for the tax imposed by W. Va.

Code § 11-14A-1 et segq.

11.5 Exemption for Bulk Sales to Interstate Motor Carriers. Effective

April 1, 1989. , -

11.5.1 In general. - Effective on and after April 1, 1989, there
shall be exempt from the tax imposed by W. Va. Code § 11-15-1 et seq. all
gallons of gasoline or special fuel sold by a distributor to an interstate motor
carrier having fuel storage tanks in this State which are used solely for the
purpose of fueling motor carriers owned, Tleased or gperated by the motor
carrier, when the purchase is delivered at one time fn bulk quantities of one
thousand gallons or more into such fuel storage tanks and is purchased for the
motor carrier's exclusive use in motor vehicles registered with the State Tax
Department: Provided, That this exemption shall not relieve the person owning or
operating a motor carrfer from payment of any taxes imposed by W. Va. Code
§ 11-14A~1 et seq. or W. Va. Code § 11-15A-1 et seq. on gasoline or special fuel
used or consumed in this state by the motor carrier. . ) '

11.5.1.1 For all qualifying sales, whether cash or otherwise,
the supplier shall stamp the invoice for each sale with the following statement
- "Bulk Sale - Tax Exempt To Interstate Carriers.” .

11.5.1.2 The supplier shall provide for each qualifying sale a
serially numbered invoice showing the name and address of the seller and the
purchaser, point of delivery, the date of delivery, the number of galions
delivered, the kind of fuel delivered and the price of the fuel delivered.

11.5.2  Surety Bond; Release of Surety; New Bond. - The Commissioner
may in his discretion require an interstate motor carrier having fuel storage
tanks in this state to file a continuous surety bond in an amount to be fixed by
the Commissioner, except that the amount thereof shall not be Tess than one
thousand dollars ($1,000.00). Upon completion of the fiting of such surety
bond, an annual notice of renewal only shall be required thereafter. The surety
must be authorized to .engage in business within this State.. This bond shall be
conditioned upon the motor carrier's faithful compliance with the provisions of
W. Va. Code § 11-14A-1 et seq., W. Va. Code §.11-15-1 et seq., and W. Va. Code
§ 11-15A-1 et seg. with respect to such gascline or special fuel, including the
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filing of the returns and payment of all tax due with respect to such gasoline
or special fuel. Such bond shall be approved by the Commissicner as to
sufficiency and by the Attorney General as to form, and shall indemnify the
State against any loss arising from the failure of the taxpayer for whatever
reason to pay any tax imposed by W. Va. Code § 11-14A~1 et seq. or W. Va. Code
§ 11-15A-1 et seq. on gasaline or special fuel purchased as provided in this
Seciion 5a which was used or consumed in operation of the motor carrier in this
State: Provided, That a noninterest bearing cash deposit may be accepted by the
Commissioner in lieu of such bond. The cash deposit shall be in an amount to be
fixed by the Tax Commissioner, except the amount thereof may not be less than
one thousand dollars. ' | ’ o

11.5.3 Revocation or suspension of exemption. _

11.5.3.1 The Tax Commissioner may revoke or suspend application
of this exemption to a motor carrfer if:

11.5.3.1.a The motor carrier filed a false or fraudulent
return for the tax or willfully failed to repori information required by the Tax
Commissioner, concerning gasoline or special fuel which it used or consumed in
this State, on or before ithe date specified for filing the return or report.

11.5.3.1.b The motor carrier wiilfully refused or
willfully neglected to file 2 tax return or willfully failed to report
information required by the Tax Commissioner, concerning gasoline or special
fuel which it used or consumed in this State, on or before the date specified
for filing the return or report.

11.5.3.1.¢ The motor carrier willfully refused or
willfully neglected to pay any tax, additions to tax, penaities or interest, or
any part thereof, with respect to gasoline or special fuel used or consumed in
this State when they became due and payable, determired with regard to any
authorized extension of time for payment.

11.5.3.2 Before cancelling or suspending this exemption, the Tax
Commissioner shall give written notice to the motor carriler of his intent to
suspend or cancel this exemption, the reasen for the suspension or cancellation,
the effective date of the suspension or cancellation, and the date, time and®
place where the taxpayer may appear at an informal hearing and show cause why
this exemption should not be suspended or canceled. This written notice shall
be served on the taxpayer in the same manner as a notice of assessment s served
under W. Va. Code § 11-10-1 et seq., not Tless than twenty (20) days prior to the
date .of such informal hearing. The taxpayer may appeal suspension or
cancellation of its exemption under this Section in the same manner as a notice
of assessment is appealed under W. Va. Code § 11-10-1 et seq.: Provided, That
the filing of a petition for appesal shall net stay the effective date of _the
suspension or cancellation. = A stay may be granted only after a hearing is held
on a motion to stay filed by the motor carrier, upon finding that state revenues
will not be jeopardized by the granting of the stay. The Tax Commissioner may,
in his discretion and upon such terms as he may specify, agree to stay the
effective date of the suspension or cancellation until another date certain.
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11.5.3.3 The Tax Commissioner shall promptly give notice to
distributors in this State of the name and maiiing address of every motor
carrier whose exempticn under this Section 1is suspended or cancelled. The
effective date of such suspension or cancellation shall be included, and if this
exemption is suspended, the date the suspension expires shall also be provided.
The affected motor carrier shall prompily give similar writien notice to all
distributors from whom he purchases gasoline or special fuel exempt from tax as
provided in Section 11.5.1 of these regulations.

11.5.3.4 A motor carrier whose exemption under this Section is
cancelled may, after the canceliation has been in effect for twelve (12) months,
petition the Tax Commissioner for reinstatement of exemption under this Section.
The Tax Commissioner may, in his discretion, and upon such terms as he may
require, reinstate this exemption, but only if he reasonably believes that the
motor carrier will fully and timely comply with W. Va. Code § 11-15-1 et segq.
and the provisions of W. Va. Code 8§ 11-14A-1 et sea. and W. Va. Code.§ 11-15A-1
et seg. Upon reinstatement, the motor carrier shall provide his distributor
with a true copy of the Tax Commissioner's order reinstating the exemption.

11.6 Return and Payment of Tax. - The sales and service tax imposed on the
sales of gasoline and special fue! and the use tax imposed on the use or
consumption in this State of gasoline or special fuel shall be paid by each
taxpayer on or before the twenty-fifth (25th) day of January, April, July and
October of each year except that for distributors and importers the tax shall be
due on the twenty-fifih (25th) day of each month. Payment shall be by check,
bank draft, certified check or money order, payable to the Tax Commissioner, and
it shall be for the amount of tax due for the preceding guarter or month,
whichever 1is appiicable. Every taxpayer shall make and file a properly
completed return as the Tax Commissioner may require and with such return, remit
such tax as shown thereon, if any.

11.7 Compliance. - To fagilitate ease of administration and compliance by
taxpayers, the Tax Commissioner requires distributors, importers. and other
nersons liable for the sales and service tax imposed an sales of gasoiine or
special fuel and on the Gasoline and Special Fuel Excisé Tax imposed by W. Va.
Code § 11-14-1 et seg., or moter carrjers tiable for the use tax imposed on the
use of gasoline or special fuel in the operation of motor carriers within this

State and on the tax imposed by W. Va. Code § 11-14A-1 et seg. on such gallonst

of gasoline or special fuel, to file a combined return and make a combined
payment of the sales and service tax due and the above-referenced excise tax, or
the use tax due and the motor carrier road tax on such fuel, In order to
facilitate the use of a combined return and the making of a single payment, the
due date for the gasoline and special fuel excise tax .and fts return and the due
date for the motor carrier road tax with its return is_changed to the 25th day
of January, April, July and October for motor carriers and the twenty-fifth
(25th) day of each menth for distributors and importers.

11.8 Direct Pay Permits. - A direct pay permit issued under Seciion 9c of
these regulations cannot be used to purchase gasclime and special fuel. See
Section 8c.6.3.5 of these regulations. ,

11.9 Credit Against Use Tax. - A _credit will be aliowed against a
taxpayer's use tax liability for sales tax lawfully paid to ancther state. To
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show entitlement to this credit, a taxpayer must show that sales tax._was
actually paid to another state and that gallonage on which said sales tax was
paid was consumed within this State. For fuel subjected to sales tax in another
state, the First-in, First-out (FIFO) method of accounting shall be employed.
In"claiming a credit under this Section, a true, certified copy of ail invoices
shall be required. - L - )

11.10 Construction. - The sales and service tax and the use tax imposed
on the sale or use of gasoline or special fuel 7in this State shall not be
construed as taxing any gasgline or special fuel which the State is prohibited

from taxing under the Constitution of this State or the Constitution or Taws of
the United States. :

§ 110-15-12. Reserved for Future Use.
§ 110-15-13. Reserved for Future Use.

§ 110-15-14. Maintenance of Records.

14.1 Sales and_Service Tax Records.

Py ey

14.1.1 Keeping and Preserving Records. - Each person shall keep
complete and accurate records_of taxable sales and of charges, together with a
record of the tax collected thereon, and shall keep all invoices, bills of:
Jading and such cther pertinent documents in such form as the Tax Commissioner
may require. Such records and other documents shall be preserved for a period
of time not less than three years, unless the Tax Commissicner shall consent in
writing to their destruction within that period or by order require that they be
kept longer. Records must be kept so long as the perfod is open to assessment
or refund. ~ Any person who fails to maintain appropriate records shall be
subject to the provisions of W. Va. Code § 11-9-1 et seq.

14.1.1.1 For those transactions in which the purchaser provides
to the vendor the direct payment permit number or material purchase certificate
number, the vendor shall retainm a record copy of the finvoice with the direct
payment permit number or material purchase certificate number, as applicable,
printed thereon._ e e . \

14.1.2 When Separate Records of Sales Required. - Any vendor
engaged in a business subject .to the sales and service tax, who is at the same

time engaged in some other kind_of business, occupation or profession, not
subject to such tax, shall keep records to show separately the transactions used
in determining the tax base for the sales and services taxed. In the event such
person fails to keep such separate records there shall be levied upon him a tax

based upon the entire gross proceeds of both or all of his businesses.

14.1.3 Sales to Affiliated Companies or Persons. - In determining
gross proceeds of sales of tangible personal property or services other than
services exempt under Section $.3.12 of these regulations from one to another of
affiliated companies or persons, or under oiher circumstances where the relation
between the buyer and seller is such that the gross proceeds from a sale are not

indicative of the true value of the subject matter of the sale, the tax shall be
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based upon the fair market value as if in a transaction involving & willing
buyer and a willing seller, with neither buyer nor selier being requivred to act.

14.1.3.1 In those instances where fair market value i3 not
available, determining value in regard to sales from one to another of
affiiiated companies or persons, or under other circumstances where the relation
between the vendar and vendee is such that gross proceeds from the sale are not
indicative of the true value of the subject matier of the sale, the following
rules shall be applied in the order stated.

14.1.3.1.a Whenever sales are made to affiliates, the
value shall ceorrespond to the gross proceeds from the saie of similar products
or services of like quality and character and in similar quantities between
persons of no common interest.

14.1.3.1.5 If there are no sales between parties of no
common interest by which the taxpayer may value his sales to affiliates, the
value shall correspond to the gross proceeds from sales by the taxpayer to
nonrelated purchasers of similar products or services of 1ike quality and
character and in similar quantities and shall include all subsidies and bonuses.

14.1.3.1.¢c In the absence of sales as a guide to vaiue,
such value may be determined by a cost basis. In such cases there shall be

included every item of cost attributable to the particular article manufactured,

including direct and indirect overhead costs. There shall be added to this
total manufacturing cost the average markup realized by the taxpayer on all
products manufactured, compounded or prepared for sale.

14.1.4 Records of  HNonresidents Doing Business in Staie. - A
nonresident person or. foreign corporation engaged in a business. within this
tate in the conduct of which the sales and service tax JTevied becomes due,
shall keep within this Siate adeguate records concerning the operation of the
business, and all sales and service taxes collected in the course of the
business. The amount of the sales and service %tax collected shail not be
transmitted outside of +this State without the written consent of, and fn
accordanca with the conditicons prescribed by, the Tax Commissioner,

14.2 Use Tax Records. B N 1

14.2.1 Keeping and Preserving Records. - Every retailer required or
authorized to collect use taxes and every person using in this State tangible
personal property or taxable services shall keep such records, receipts,
invoices, and other pertinent papers as the Tax Commissioner shall require and
in such form as the Tax Commissioner shall require., For those transactions in
which the retailer provides to the vendor the direct payment permit number or
material purchase certificate number, the vendor shall retain a record copy of
the invoice_. with +the direct payment permit number or material purchase
certificate number, as  appiicable, entered thereon. Any person who fails to
maintain appropriate records shall be subject to the provisions of W. Va. Cecde
§ 11-9-1 et segq.

14.2.2 Examination of Records. - In addition to the Tax
Commissioner's powers set forth in W. Va. Code § 11-10-1 et seaq., the Tax
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Commissioner is hereby authorized to examine the books, papers, records and
equipment of any person who either:

14.2.2.1 Is selling tangible personal property or taxable
services; or

14.2.2.2 1s liable for the use tax. The Tax Commissioner may
investigate the character of the business of any such person in order to verify
the accuracy of any return made, or if no return was made by such person, to
ascertain and determine the amount of use tax due. Any such books, papers and
records shall be made available within this State for such examination upon
reasonable notice. However, where the taxpayer's records must be kept
out-of-state, the taxpayer may upon being notified by the TaX Commissicner that
an examination is to be made, elect to do one of the following: (1) forthwith
transport the required records to a convenient point in West Virginia and notify
the Tax Commissioner of the location where such records are available; or (2)
pay the reasonable traveling expenses of the Tax Commissioner's representatives
from Charleston, West Virginia, to the out-of-state place where the records are
kept, and the return of such representative to Charleston, West Virginia, and
reasonable Tiving expenses “of “such representatives while engaged in the
examination of such records.

§ 110-15-14a. Record Keeping of Transactions.

14a.1 Every person doing business in the State of West Virginia or
storing, using, or otherwise consuming tangible personal property purchased from
a vendor, and every lessor and Tessee of tangible personal property used in this
State shall keep complete and accurate records as are necessary for the Tax
Commissioner to determine the liability of each vendor or vendee for consumer
sales and use tax purposes. Unless the Tax Commissioner authorizes, in writing,
an alternative methed of record keeping, these records shall show:

14a.1.1 Receipts from sales and leases of tangible personal property
and from sales in this State of services, regardless of whether the vendor
believes the receipts to be taxable or non-taxable;

14a.1.2 A1l deductions allowed by law and claimed in {filing returns;

14a.1.3 Total purchase price of all tangible personal propertyt
purchased for sale, consumption or lease in this State, and the total price of
all services purchasad for sale or consumption in this State;

14a.1.4 A1l exemption certificates;

14a.1.5 AlT direct pay permit numbers and all material purchase
certificate numbers; :

14a.1.6 A true and complete inventory taken at least once a year.
14z.2 Each record _shall consist_ of the normal books of account
ordinarily maintained by the avarage prudent person engaged in the activity in

question, including bills, receipts, finvoices, cash register tapes, or other
documents of original entry supporting the entiries in the books of account, and
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all schedules or_working papers used in connection with the preparation of tax
returns. - s o ] o

14a.3 Fach record may be microfilmed or microfiched, as long as the
microfilm or microfiche records are authentic, accessible, and readable and the
following requirements are fully satisfied:

14a.3.1 Each taxpayer shall provide transcriptions of any
information concerning consumers sales or use tax Tiability on microfilm or
microfiche which may be required to verify Tiability. The taxpayer shall also
nrovide appropriate facilities for preservation of the microfilm or microfiche
for the periods required.

142.3.2 A1l microfilmed and microfiched data shall be findexed,
cross-referenced and labeled to show beginning and ending alphabetical Tisting
of documents, and beginning and ending numbers. A1l microfilm and microfiched .
data shall be systemically filed to permit reasgnable access.

14a.3.3 Fach taxpayer shall make available upon request of the Tax
Commissioner or the Tax Commissioner's authorized agent, a reader-printer in
good working order, at the examination site, for reading, locating and
reproducing any record concerning consumers sales or ‘Use. tax TiabiTity
maintained on microfilm or microfiche.

143.3.4 Each taxpayer shall set forth in writing the procedures
governing the microfilm or microfiche system and the individual or individuals

responsible for maintaining and operating the system.

14a.3.5 Each taxpayer shall maintain a complete microfilm or
microfiche system and shall consistently use the system in the regular course of
business. : - :

14a.3.6 FEach taxpayer shall establish appropriate documentation of
procedures so that the original document can be followed through the micrefiim
or microfiche system.

14a.3.7 FEach ‘taxpayer shall establish internal procedures for
microfilm or microfiche inspeciien and quality assurance. %

14a.3.8 Each taxpayer shall be responsible for the effective
identification, processing, storage, and preservation of microfilm or microfiche
for a period of at least three (3) years from the Tast day of the calendar year
during which the transaction occurred.

14a.3.9 Each taxpayer shall keep a record identifying the person or
business entity that produced the micrefilm or microfiche records.

14a.3.10 When displayed on a microfilm or microfiche vreader or
viewer, or reproduced on paper, the material shall exhibit a high degree of
legibility. For this purpose, legibility is defined as the quality of a Tetter
or numeral that enables the observer to identify it positively and quickly to
the exclusion of all other letters or numerals being recegnizable as words or
complete numbers. '
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14a.3.11 A1l production of microfilm or microfiche and processing
duplication, quality control, storage, identification, and inspection shall meet
industry standards.

14a.4 An automated data processing tax accounting system may be used by
the taxpayer to preserve consumers sales and use tax records required for the
verification of _tax Tiability. An automated data processing system shall
incTude a method of producing Tegible records which will provide the necessary.
information for verifying tax Tiability. Each taxpayer maintaining records on
an automated data processing system shall satisfy the following requirements:

14a.4.1 Automated data processing records shall provice an
opportunity to trace any transaction back to the original source or forward to a
final total. If detailed printouts are not made of transactions at the time
they are processed, the systems shall have the ability to reconstruct these
transactions. . :

12a.4.2 A general ledger, with source references, shall be written
out to coincide with financial reports for tax reporting periods. When
subsidiary _Tedgers are _used to support the general Jedger accounts, the
subsidiary ledgers shall also be written out periodically.

14a.4,2 An audit trail shall be designed so that the dstails
underlying the summary accounting data may be identified and made available to
the Tax Commissioner ov the Tax Commissioner's authorized agent. The system
shall be designed so that supporting documents, such as sales invoices, purchase
invoices, and credit memoranda are readily available.

14a.4.4 Each taxpayer shall make available a description of the
automated data processing portiion of the accounting system. The statements and
i1lustrations as to the scope of operations shall be sufficiently detailed to
indicate: - T - _

18a.4.4.1 The application being performed;

142.4.4.2 The procedures employed in each application, such as
flowcharts or block diagrams; and .

14a.4.4.3 The controls used to .ensure accurate and reliable
processing. Imporiant changes, together with their effective dates, shall be
noted in order to preserve an accurate chronological record.

142.4.5  Adequate record retention facilities shall be avaiiable for
storing tapes and printouts, as well as all supporting documents as may be
required by the consumers sales and use tax laws and these regulations. :

14a.5 A1l records of a vendor or consumer pertaining to transactions
involving consumers sales or use tax_liability shall be preserved for a period
of at Teast three years from the last day of the calendar year during which the.
transaction occurred. : g e :
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14a.6 The forgoing records shall be available for and subjJect to
inspection by the Tax Commissioner or the Tax_ Commissioner's authorized agents
and employees, at all times during business hours of the day.

14a.7 If any taxpayer fafls to substantially comply with the

requirements of this regulation, the Tax Commissicner shall impose the penalty
orovided for in W. Va. Code § 11-10-18(c) or_(d), as appropriate.

§ 110-15-14b. Auditing Taxpayer Records.

14b.1 Taxpayer recards may be audited by authorized representatives of
the Tax Commissioner at any time during regular business hours of the taxpayer
at the discretion of the Tax Commissioner or his authorized agent or
representative. Any_person who maintains such records outside this State shall
make such records available for audit where the general records of the itaxpayer
are kept.

14b.2 The Tax Commissioner may use a detailed auditing procedure or a
sample and projection auditing method to determine tax 17ability.

14b.3 A_sample and projection auditing method is appropriate if:

14b.3.1  the taxpayer's records are so.. detailed, complex, or
voluminous that an audit of all detailed records would be impractical or
unreasonabie;

14b.3.2  the taxpayer's records are inadequate or insufficient, so
that a competent audit for the period in question is not otherwise possible; or

14b.3.3 the cost of an audit of all detailed records to the taxpayer
or the State will be unreasonzbie in relation to the benefits derived, and
sampling procedures will produce a reasonable result.

id4b. 4 If records are inadequate to accurately reflect the business
operations of the taxpayer, the auditor will determine the best information
available and will base the audit report con that information.
1

i4b.5 Exemption certificates and material purchase certificates.

14b.5.1 Exemption certificates. and_ material. purchase certificates
should be available at the time of the audit. Certificates acquired by the
taxpayer after the audit begins are subject to independent verification of
issuance by the purchaser before the deductions will be allowed in an audit.

14b.5.2 If the taxpayer is not in possession of the certificates
within sixty (60) days from the date written notice 1is given by the Tax
Commissioner that certificates pertaining to periods or transactions specified
in the notice are required, any deductions claimed which require exempticn or
material purchase certificates will be disallowed. Exemptions claimed by those
certificates acquired during this sixty (60) day period will be subject o
independent verification of issuance by the purchaser before the deducticns will
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be allowed. Certificates presented after the sixty (60) day peried will not be
accepted. S e . S ,

14b.6 Both vendors and vendees are subject to audit and to assessment.

14b.6.1 . Vendors will be assessed for any consumers sales or use
taxes which that they should have collected but failed to collect from the
vendee. A vendor is relieved from this Tiability only if the vendor has in good
faith taken the vendee's direct pay permit number, an exemption certificate or a
material purchase certificate number or has notified the Tax Commissioner of a
refusal to pay tax or provide indicia of tax exemption in accordance with

Section 6.1.1.2 of these regulations.

14b.6.2 Vendees will be assessed consumers sales or use taxes which
they should have paid to their vendors or remitted directly to the Tax
Commissioner. A vendee is relieved from this 11ability only if he paid the
consumers sales or use tax due on the transaction to the vendor or directly to
the Tax Commissioner. If exemption from tax was claimed, the vendee must be
able to verify that the tangible personal property or service purchased without
paying tax to the vendor or directly to the Tax Commissioner was 7n fact used
for an exempt purpose or used. in an exempt manner. ' ’ T

14b.7 The Tax Commissioner may proceed against either the vendor or the
yendee, or against both for delinquent tax until the amount of the tax,
additicns to tax, penalties and interest have been paid.

§ 110-15-15. Bond to Secure Payment. — The Tax Coemmissfoner may, when in his

judgment it is necessary and advisable in order to secure the collection of the
use tax, authorize any person subject to such tax and any retailer required or
authorized o collect such tax to file with him _a bond issued by a surety
company authorized to transact business .in this State and approved by the
Insurance. Commissioner of this State as to solvency and responsibility, in such
ameunt as the Tax Commissioner may fix, %0 secure ihe payment of any tax,
additions to tax, penalties and interest due or which may become due from such
person. In lieu of such bond, securities approved by the Tax Commissioner, in
such amount as he may prescribe, may be deposited with him, which securities
shall be kept in the custody of the State Treasurer of West Virginia and may be
sold by him at public or private sale, after notice to the depositor thereof, ifl
it becomes necessary in order to recover any tax, additions to tax, penaltfes
and interest due. Upon any such sale, the surplus, if any, above the amounts
due under W. Va. Code § 11-15A-1 et seq. and W. Va. Code § 11-10-1 et seq.,
shall be returned to the person who deposited the securities.

§ 110-15-16. Canceling or Revoking Permits to Collect Use Tax. - Whenever any
retailer engagqing in business in this State, or any retailer authorfzed to
collect the use tax, fails to comply with any of the provisions of W. Va. Code
§ 11-15A-1 et segq. or any orders or regulations of the Tax Commissioner which
are properly prescribed and adopted, the Tax Commissioner may, upon notice,
hearing, and fssuance of an appropriate order, cancel the business regisiration
certificate, if any, issued to either of such retaflers under W. Va. Code
§ 11-12-1 et seq. If either of such retailers {s a corporation authorized to do
business in this State under W. Va. Code § 39-1-49, the Tax Commissioner may

certify to the Secretary of State a copy of an order finding that such retailer
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has failed to comply with certain specified provisions, orders or regulations.
The Secretary of State shall, upon receipt of such certified copy, revoke the
permit authorizing said corporat1on to do business in this State, and shall
jssue a new permit only after such corporation has obtained from the Tax
Commissioner an order finding that the corporation has complied with its
obligations under W. Va. Code § 11-15A-1 et seq. No order authorized in this
Section shall be made until such retailer is given an opportunity to be heard
and to show cause why such order should not be made, and he shall be given
twenty days notice of the time, place and purpose of such hearing, which shall
be heard as provided in W. Va. Code § 11-10-9. The Tax Commissioner shall have
the power in his discretion to fssue a new buglness registration cert1f1cate
after such cancellation.

§ 110-15-17. Liabitity and Penalties.

17.1 Liability of Officers of Corporation. - If the taxpayer or vendor is
an association or corporation, the officers thereof shall be personally liable,
jointly and severally, for any default in the reporting or payment of taxes on
the part of the associatfon or corporation. Payment of the saies and service
tax and any additions to tax, penalties and interest thereon imposed by W. Va.
Code § 11-10-1 et sea. may be enforced against such officers as against the
association or corporation which they represent.

17.2 Penalties; Jurisdiction. - Any person who is required to file any
return or report or to pay any tax, and willfully fails to file such return or
report or to pay such tax, or who Ts required or authorized to collect, account
for and pay over any tax and who willfuliy fails to so cecllect, account for and
pay over such tax, or who knowingly files or delivers a false or fraudulent
return, report or other document, or who willfully attempts in any other manner.
to evade any tax .shall be subject to the provisions of W. Va. Code § 11-9-1 et

5€q. — e _ ' -

§ 110-15-18. Transition Rules for_ Amendments to Statute or Requlations. -
Except for those transactions addressed under transition rules set forth 1in
W. Va. Code § 11-15-8a and Section 108 of these regulatiens,

(1) a1l transactiens involving sa}es or Tleases of tangible persanal
property or rendering of taxable services which were not subject to thel
consumers sales and service tax or the use tax prior to the effective date of
any amendment to any provisien of the Consumers Sales and Service Tax Act cr any
amendment to any provision of Series 15, Title 110 of these regulations, but
which became subject to such tax on that date by reasen of such amendment, and

(2) all transactions Tnvolving sales or leases of tangible personal
property or rendering of taxable services which were subject to the consumers
sales and service tax or the use tax prior teo the effective date of any
amendment to any provision of the Consumers Sales and Service Tax Act, or any
amendment to any provision of Series 15, Title 110 of these regu1ations, but
which became exempt or excepted from such %tax on that date by reason of such
amendment,

shaill be subject to the following transition rules:
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18.1 Transactions Which Become Taxable. _

18.1.1 For transactions which have been completed before the
affective date of such amendment, except for billing or payment, or both, of the
sale price, such transactions will not be subject to the sales and service tax
or the use tax.

18.1.2 " For transactions under binding executory contracts which
require one payment at commencement of the contract with the contract commencing
before and extending beyond the effective date of such amendment, such
transactions will not be subject to the sales and service tax or the use tax.

18.1.3 For transactions under contracts which require multiple
payments over the Tlength of the contract for sales, leases or services which
occur over the lengih of the contract, such contract performance commencing
before and extending beyond the effective date of such amendmert, those sales
which are completed before the effective date of such amendment, except for
bi11ing and payment will not be subject to the sales and service tax cor the use._
tax; moreover, performance under such contracts which is completed on or after

the effective date of such améndment, will also not be subject to such tax.

18.1.4 For transactions “under contracts-with contract performance
commencing before and extending beyond the effective date of such amendment, and
which require installment type payments over the Tength of the contraci, no
payments under the contract shall be subject to the sales and service tax or the
use tax.

18.1.5 For +transactions which are leases under contracts with
contract performance commencing before and extending beyond the effective date
of such amendment, and which reguire monthly, quarterly or annual payments over
the length of the contract, those payments made on and after the effective date
of such amendment, will not be subject to the sales and service tax and use tax.

18.1.6 For transactions under binding executory contracts, where
offer and acceptance have occurred prior to the effective date of such
amendment, but where delivery, billing, or payment of the sale price will not
occur until subsequent to the effective date of such amendment, such
transactions shall not be. subject to the sales and service tax or the use tax if%
delivery, billing, and payment of the sale price occur within sixty (60) days
subsequent to the effective date of such amendment.

18.2 Transactions Which Become Exempted or Excepted.

18.2.1 For transactions which have been completed before the
effective date of such amendment, except for billing or payment, or both, of the
sale price, such transactions will be subject to the saies and service tax or
the use tax.

18.2.2 For trahsactions under binding executory contracts which
require one payment at commencement of the contract with the contract commencing
before and extending beyond the effective date of such amendment, such
transactions will be subject to the sales and service tax or the use tax.
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18.2.3 For transactions wunder contracts which require multiple
payments over the Tlength of the contract for sales, leases or services which
occur over the length of the contract, such contract performance commencing
before and extending beyond the effective date of such amendment, those sales
which are compieted before the effective date of such amendment except for
bi11ing and payment will be subject to the sales and service tax or the use tax;
moreover, performance under such contracts which is completed on or after the
effective date of such amendment will also be subject to such tax.

18.2.4 For transdctions under contracts with contract performance
commencing before and extending beyond the effective date of such amendment, and
which require installment type payments over the length of the contract, all
payments made subsequent to such amendment under the contract shall be subJect
to the sales and service tax or the use tax., _

18.2.5 . For transactions which are leases under contracts with
contract performance commencing before and extending beyond the effective date
of such amendment, and which require monthly, quarterly or annual payments over
the Tength of the contract, those payments made on and after the effective date
of such amendment, will be subject to the sales and service tax and use tax.

18.2.96 For transactions under binding executory contracts, where
offer and acceptance have occurred prior to the effective date of such
amendment, but where delivery, billing or payment of the sale price will not
occur until subsequent to the effective date of such amendment, such
transactions shall be subject to the sales_and service tax or the use tax if
delivery, bitling, and payment of the sale price occur within sixty (60) days
subsequent to the effective date of such amendment.

§ 110-15-19. Agency Relationships; Direct Purchases.

19.1 Unless specifically authorized by the consumers sales tax law, or
these regulations, an agency relationship between a purchaser and his prnnc:pa?
will not be recognized by the Tax Commissioner for purposes of exempting the
transaction from consumer sales or use taxes.

19.2 To qualify as an exempt direct purchasa.by the principail, any bill,
invoice, contract or other evidence of the transaction shall be made out in thei
name of the principal which qualifies for an exemption under the consumers sales
and use tax laws and the payment shall be made on that principal's check,
warrant or voucher, or on a check drawn on a trust account set up by the agent
for the principal.

19.3 Each sale of tangible personal property or taxable service made to and
paid for by an agent, empioyee or other representative, except sales qualifying
under Section 19.2 of these regulations, shall be taxable, even though the same
purchase would have been exempt from consumers sales tax had the principal or
employer directly purchased the tangible personal property or service in
accordance with Section 9 of these regulations. Any contractual arrangement or
understanding between an agent, employee or other representative and a principal
or employer shall not be recognized by the Tax Commissioner. Each vendor shall
charge and collect consumers sales tax on the total selling price of tangible
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personal property or service even though the agent, employee, or other
representative:

19.3.1 Is on official business on behalf of the principal or
employer; or '

19.3.2 Is on a per diem from the principal or employer; or

19.3.3 Is on an expense account ar will otherwise be reimbursed by

the principal or employer; or

19.3.4 Has or will receive monies, credits or other assets from the
principal or employer to pay for the transaction.

88 1106-15-20 through 110-15-27. — Reserved for Future Use.

§ 110-15-28. General Procedure and Administration. - Each and every provision
of the "West Virginia Tax Procedure and Administration Act" set forth in W. Va.
Code § 11-10-1 et seg. shall apply to the sales and service tax imposed by
W. Va. Code § 11~15-1 et seg. and these reguiations and the use tax imposed by
W. Va. Code § 11-15A-1 et seqg. and these_regulations with Tike effect as if said
Act were applicabie only to the taxes impcsed by and set forth in extenso in
such Articles and these regulations,

§ 110-15-29. Criminal Penalties. = Each and every provision of the "West
Virginia Tax Crimes and Penalties Act" set forth in West Virginia Code § 11-9-1
et seq., shall apply to the taxes imposed by West Virginia Code § 11-15-1 et
seq. and these reguiations and the use tax 1imposed by West Virginia Code
§ 11-15A-1 et seq. and these reguliations with Tike effect as if said Act were
applicable only to the taxes imposed by and set forth in extenso in such
Articles and these regulations,

§ 110-15-30. Sales to and Purchases by Nonresident Individuals.

30.1 Any person who makes sales within this State of tangible personal
property or services to nonresident individuals must charge and collect the
sales and service tax from such individuals. If the purchaser takes possessio%i
of the property at the time of the sale, it is considered prima facie evidence
that such sale was consummated within this State and is subject to the sales and
service tax. The burden to prove the contrary shall rest upon the vendor.
Sates otherwise taxable are not exempt because such are made to nonresidents,
except sales of tangibie personal property or seryices that are completed
outside this State. .

30.2 Any sale of tangibie personal property within this State to a
nonresident which is delivered by the vendor to such purchaser outside this
State shall not relieve the vendor from the responsibility of collecting the
sales and service tax unless the vendor's books, records and other evidence show
that such delivery was indispensable to the saie and that the sale was
consummated outside this State. The fact that a purchaser has an out-of-state
agdress and the property was mailed or delivered to such address s not
sufficient to relfeve imposition of the sales and service tax; nor does such
fact establish consummation of sale outside this State.
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30.3 Vendors who complete saltes of tangible perscnal property outside this
State to nonresidents of this State are not required to cellect West Virginia
sales and seryice tax but may subject themselves to sales tax 1iability to the
state of which _the purchaser is a resident. Of course, the purchaser may be
subjected to use tax in his home state.

30.4 Services performed within West Virginia for nonresidents are subject
to the sales and service tax. _ If. a West Virginia serviceman or repairman
performs a service outside this State, said person is not required to collect
the tax.

30.5 Examples. . o o
Example 1. X, a resident of Ohio, visits a West Virginia furniture store

and purchases furniture for $500. X makes payment, and the vendor delivers the
goods to the purchaser in Ghio, Said sale is taxable for the sales and service
tax and the vendor must collect that tax in the amount of $30.00, unless the
vendor can show {via a written sales contract, etc.) that the delivery was not
incidental to the sale and was, in fact, indispensable and that the sale was

consummated in Ohio.

Example 2. A resident of Virginia takes a tecaster into West Virginia and
has the same repaired by a serviceman. The person perfcrming the service must
collect the sales and service tax.  However, if the person performing the
services goes to the purchaser's home in Virginia to repair the appliance, no

such tax is applicable.

Example 3. A repairman travels to Virginia and takes possession of an
appliance which he takes to his shop in West Virginia. After making the repairs
at his place of business, the serviceman then delivers the appliance to the
owner's residence in Virginia. The serviceman must charge and collect West
Virginia sales and service tax on his services, inasmuch as such services were
performed within this State unless delivery out-cf-state was not incidental but

was indispensable to corsumation of the service provided.

§ 110-15-31. Banking Business.

31.1 Generally, banks, state and national, are noi exempt from thet
imposition of the sales and service tax or use tax on their purchases, inasmuch
as banks are the ultimate consumers of such purchases. Banks are only exempt on
purchases of property and services that are resold, subject to tax, <o
consumers. : : S -

31.1.1 For purposes of this regulation, "banking business" includes
any bank, banking association, trust company, industrial loan company, small
loan company or licensee, building and lecan association, savings and loan
association, finance company and any other similar business organization at
least ninety percent {90%) of the assets of which consist of intangible personal
property and at Teast ninety percent (90%) of the gross receipis of which
consist of diyidends, interest and other charges derived from the use of money
or credit.
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31.2 Any purchases by banks of tangible perscnal property or services which
are used in providing a taxable service are subject to the sales and sarvice
tax or use tax; however, purchases of tangible personal property for resale as
tangible personal property are exempt.

31.3 Generally, the services rendered to consumers by banks, state and
national, are eXempt from the sales and service tax because such services
constitute professional services, consideration for the extension of credit,
charges related to the transfer of intangible property, or electronic data
processing services for others.  Purchases by banks of tangible personal
property or taxable services for use ar consumpiion in providing these exempt
services are subject to the sales and service tax and use tax.

31.4 Nevertheiess, the sale of some bank services and bank related tangible
personal property are taxable. The following constitutes a compiete Iist of
items or services on which banks must charge and coliect sales and service tax
unless the purchaser or transaction is exempt:

31.4.1 Charges made for real estate management unless the seryice
is provided by a licensed real estate broker,

31.4.2 Any payment received for rental of safety deposit boxes
regardless of the fact that a rental or lease agreement may have been axecuted
prior to July I, 1987, - : ’

31.4.3 Fees vreceived for collection of notes and accounts of
others,

31.4.4 Sales _to ccnsumers of promotional items, such as glassware,
silverware, appliances, etc., and

31.4.5 Sales to consumers of checks, checkbooks and money bags, and
similar items, ’

31.4.6 Chavrges for research and copying.

§ 110-15-32. Containers, Wrapping, Packing and Shipping Materials.

32.1 In General. T - = e

32.1.1 The sale to a vendor of boxes, cartons, containers, and
wrapping and packaging materials and supplies, and components therecf, for use
or consumption hy that vendor in packaging or packing tangible personal property
for sale, and actually transferred by that vendor to the purchaser, is exempt
from consumers sales and service tax and use tax as a purchase for resale.

Example 1. A manufacturer sells goods. in bulk and ships them in carrugated
cardboard cartons to a retailer, The retailer after using the cartons as
temporary storage containers removes the goods and discards the cartons. The
manufacturer's purchase of the cartons is exempt from consumers sales and use

taxes as a purchase for resaie.
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Exafple 2.  Wax tissue .paper is sold to a bakery which uses it to pick
cookies from a tray. The cookies and paper are then placed in bags or boxes.
The wax paper and the bags and boxes are exempt from consumers sales and service

tax and use tax as a purchase for resale.

Exampie 3. Purchases of egg cartons by persons engaged in. the business of

selling eggs are exempt from tax when such cartons become a part of the sale of
the eggs to the customer.

32.1.2 The sale to a vendor of boxes, cartons, containers, and
wrapping and packaging material _and supplies, and components thereof, to a
vendor which are actually transferred to a customer in conjunction with the
performance of a taxzble service are exempt from consumers sales and service tax
and use tax as-a purchase for resale.

Example 1. A watch repairman_packs a watch in a box, with cushioning
material, to return it to his customer. His purchase of the box and packing
material is exempt as a purchase for resale.

Example 2.  Purchases, of packaging and packing materials by warehousemen
and movers for use in the performance of storage or moving services are exempt
if such materials are actually transferred to the customer in conjunction with
the service being furnished.

32.1.3 The sale to a vyendor of boxes, cartons, containers, and
wrapping and packaging materials and supp11es and components thereof, which are
hot purchased for resale are taxable uniess some other exemption app§1es

32.2 Definitions.

32.2.1.  The term "Packaging materials" includes, but is not 1imited
to: bags, barrels, baskets, bindings, bottles, boxes, cans, carboys, cartons,
cellophane, coating and preservative materfals, cores, crates, cylinders, drums,
excelsior, g1ue, gummed labels, gummed tape, kegs, lumber used for blocking,
pails, pa11ets “reels, sacks, spoo]s, staples, strapping, string, tape, time,
wax paper, and wrapping paper actually transrerred with the product to the
purchaser.

32.2.2 "Purchaser" din this section refers -to any person who
purchases tangible personal property from a vendor, whether or not the purchaser
is the ultimate consumer.

32.2.3 "Actually transferred" means that the packaging material is
physically transferred to the purchaser for whatever disposition the purchaser
wishes. : :

Example 1. Returnzble soda bottles may be returned for refund of deposits
or disposed of otherwise. Such bottle is actually transferred to the purchaser
and is a purchase for resale except when sold to the ultimate consumer.

Example 2. If a beer keg is reguired to be returned to the vendor after
its contents are used, ownership of this keg is not actually transferred to the
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purchaser-consumer of the beer. Kegs purchased by a vender of kegged beasr are
taxable.

32.3 Returnable Containers. - Sales of returnable ~containers, such as
drums, barreis, or acid carboys, to a purchaser/vendor who does not transfer
ownership of the container, are taxable. Title to the container remains with
the purchaser/vendor when possession of the container is transferred to cne who
purchases commodities contained therein and then returns the container to the
seller for refilling. T T :

32.3.1 Returnable Containers; Deposits.

32.3.1.1 Deposits charged by vendors for reusable containers are
subject to tax when the purchasers of the property contained therein can, during
the period the containers are in their possession, exercise such control over
the containers as is ordinarily associated with ownership. Such amounts are a
part of the sales price even though designated as a deposit for the containers.

32.3.1.2 When the vendor retains title to such containers and
the vendor retains the right to control the use which vendee makes of the
containers, the containers are not considered to be a part of the sale of the
property. In such cases, amounts charged to the customers as security for the
return of the containers are not subject to tax if such charges are shown
separately from the sales price of the property on the customers' invoices and
the security deposit is refunded to the customer when the container is returned.
If such amounts are not separately stated, the total charge is subject to the
tax.

32.3.2 Returnable Containers; Demurrage. - When a vendor sells
tangible personal property in returnable containers without a charge being made
for the use of the containers for a specified time but, at the expiration of the
specified time, the containers enter a demurrage perfiod and a penalty charge is
made as an inducement for the return of the containers, such charges are not
subject fo the tax unless the penalty is computed on an hourly, daily or some
other periedic basis, or payment of the penaity results in title to the
container passing to the customer. When a vendor sells tangible personal
property in returnable containers and a stated charge is-made for the use of the
containers throughout the period of retention by the customer, such charges arel
deemed to be rentals and are taxable.

32.4 Other Containers. - Racks, trays or similar devices used to faciiitate
delivery of the vendor's product, if titie to them is not transferred to the
purchaser, are taxable.

Example 1. A baking company delivers bread to a grocer in plastic trays.
After unioading the trays, the delivery person takes the trays with him. Sale
of the trays to the baking company is taxable.

Example 2. A baking company delivers hamburger buns to a restaurant in
stackable plastic trays.  The filled trays are placed in the kitchen. The next
time that buns are delivered, the empty trays are picked up and returned to the
bakery. Sale of the trays to the baking company is taxable.
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32.5 Gift Wrapping. - When a vendor gift wraps an item which he sells, the
paper, ribbon, and bow become a part of the sale of the item notwithstanding
that the wrapping of the jtem may take place at the point of delivery thersof to
the vendee or at one of the vendor's wrapping stations or that the vendor may
make a charge for gift wrapping the ftem. The vendor's purchases of paper,
ribbon and bows are purchases for resale and exempt Trom tax. If a separate
charge is made for wrapping, it is deemed to be for services performed in
wrapping the item rather than a -separate sale of wrapping materiai, and
consumers sales and service iax and use tax will be due on the wrapping charge.
In this instance, the vendor's purchases of paper, ribbon and bows are exempt
becauss thay are used and consumed by the vendor in providing a taxable service.

32.5.1 In a case where an organization, as a means of raising
funds, offers to wrap gift items the customer purchased from others, the
organization 1is considered tc¢ be performing a wrapping service; and its
purchases of paper, ribbon, and bows for use in the performance of the service
are exempt from tax as provided in Section 9 of these regulaticns. Tax is due
on the service charges uniess the providing of the services is a "casual and
occasional sale™ or "isolated transaction" as defined in Section 2 and exempt
under Section 9 of these regulations.

32.6 Restaurants — Containers. — Containers of paper cups, plates and other
nonreturnable containers purchased by restaurants and other food service
estabTishments, for use as containers for food sold to customers are exempt from
consumers sales and use taxes as a purchase for resale when the container is
actually transferred to the customer in connection with the customer’s purchase
of food or drink. This includes, but is not Timited to, cups, plates and
containers for hot or cold drinks or food purchased for resale as a container of
food or drink.

§ 110-15-33. Persons Rendering Services.

33.1 Persons engaged in this State in the business of dispensing, rendering
or providing taxable services are required to collect consumers sales tax from
their customers on the gross proceeds which they derive from dispensing,
rendering or providing such services. y

33.1.1 When the service 1is physically dispensed, rendered or-
provided in this State, that service {s provided by a person engaging in
business in this State regardiess of whether such person does or does not have a
permanent pilace of business in this State.

33.2 Persons not physically engaged in business in this State who dispense,
render or provide taxable services to West Virginia customers are required to
collect the use tax imposed by this State when such out of state persecns have
sufficient nexus with this State. See regulation Section 128 for when
out-of-state vendors are required to collect use tax.

33.3 The phrase "persons engaged in business" as used herein means persans
who offer a service to the public or %o others for a consideration whether such
person offers the service continucusly, part-time, seasonaily or for short
periods. The consumer sales and use tax laws apply to ali services except those
that are exempt from tax.
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33.4 Enumerated Services Excepted. ~ Tax shall not apply to any of the
following services: ' : : o : —

33.4.1 Contracting services.
33.4.2 Professional services.
33.4.3  Seryices rendered by an employee to his employer that fall

within the scope of the employee's employment contract.
33.4.4 Public utility services.

Example. _ABC Company is engaged in this State in mapufacturing silver
coffee and tea sets, silverware, silver trays and silver bowls. It will also
resilver these items. A customer located in the State of Ohio mails her silver
tray to ABC Company for it to be resilvered. As an indispensable part of the
transaction, the silver tray is to be returned after the work is done to the
customer by mail. The charge for this service is charged to the customer’s bank
card account number. No West Virginia consumers sales tax wiil be charged to
the Ohio customer. If the Ohio customer had taken delivery of the resilvered
tray in this State, then the charge to this customer would include West
Virginia's consumers sales tax.

33.4.6 A service which is purchased for resale. A service is
purchased for resale when it is subcontracted by the person who is contracted to
perform the service, for example: - o e

Example 1. X is a printer and enters into a contract with Y to print 500
bulletins. X subcontracts the Jjob to Z. Z prints the 5300 bulietins for X.
There %s no tax on the contract between X and Z since X is purchasing the
printing service from Z for resale to Y. In this transaction Y provides the

paper upon which the bulletins are printed.

Example 2. B owns a used car lot. E purchases an automobile from B. As a
condition of such sale B agrees to make repairs to the automobile. However, B
subcontracts such repair work to C. E has agreed to pay B for the repair
services and for the sale price of the automobile. Under these circumstances,
the repair services furnished by C to B constitute a sale of such service to B*
for resale to E who is the consumer of the services. .

Example 3. B owns an auto repair shop and C brings an automobile fin to
have the air conditioning fixed. B s unable to fix the unit so the car is sent
to G who is an air conditioning specialist. The saie of G's service to B is a

sale for resale by B to C.

33,5 Persons engaged in any of the activities set our below or any similar
or analogous activities are rendering a service subject to the sales and service
tax and use tax unless the transaction is subject to an express exemption:

Alterations of tangible personal properity Motorcycle repair
Armored car service Painting
Automebile repair Photography
Billboards s Planing mills
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Billiards, pool

Bowling alleys

Boat repair

Business machine repafr

Cleaning, préssing, dyeing

Creosoting

Dance schools

Delivering

Engraving

Foundries

Furniture repair

Hotels, motels, tourist,
homes, rooming houses

House moving

Jewelry repair

Printing

Recapping

Repairing tangibie
personal property

Sewing

Shoe repair

Storage warehouse and
storage Tockers

Termite and pest
control

Tin and sheet metal
repair shops

Warehouses

Washing cars

Watch repair

Laundries Weighing

Machine operators Welding

Meat cutting , Well drillers

Motor repair Wrapping merchandise

This does not constitute a complete 1ist. Other activities not appearing
on ihe foregoing Tist are subject to the sales and service tax and use tax
unless specifically exempted or excepted by these regulations.

33.6 Repairs: Contracting Service or Taxable Repair.,

33.6.1 The tax on services is basically a tax on labor. When such
services resuit in a capital improvement to a building, structure, or real
property or are performed '"on or connected with" new construction,
reconstruction, alteration, expansion or remodeling of real property or
structures which werk results in a capital improvement thereto, such services
are exempt from tax as contracting services. This would not include, however,
the repair of the contractor's machinery or equipment on the job site or any
other service that does not fall within the definition of contracting.

33.6.2 Repairs that result in a capital improvement to a building
or other structure or to real property are tax exempt contracting services. All
other repairs are services subject to consumers sales tax. The differencet
between a vrepair which is not a capital improvement to a building or other
structure or to veal property {which is a repair subject to the consumers sales

tax) and a repair which constitutes an improvement to a building or other

structure or real property (which is a tax exempt contracting service) can often
times be difficult. Therefore, the intent of the parties and the scope of the
project may become the factors which determine whether the services are taxable
or exempt. See Section 115 of these regulaticns for detailed information on
determining whether repair of tangible personal property constitutes a taxable
service or contracting. See Section 116 of these regulations for detailed
information on determining whether repair of a structure, building or real
property constitutes a taxable service or contracting.

33.6.3 "Repair" is synonymous with mend, restore, maintain, replace

and service. A repair contemplates .an existing building or structure or thing
which has become imperfect and constitutes restoration of the original property
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which has been Tlost or destroyed. A repair is generally not a capital

improvement when it does not materially add to the value or substantially
prolong the original useful Tife of the property.

33.6.4 A person who makes repairs to a building or entire other
structure or to real property that are not capital improvements theretc and alsc
sells tangible personal property in connection with such taxable services must
collect and remit consumers sales tax_ on_the entire gross receipts from the
entire transaction, A person making taxable repairs may purchase tangibie
personal property for resale Wwhen the property used in the repair job is resold
to the customer. Non-exclusive examples of taxable repair situations include the

following:

Repair of broken or defective giass.
Replacement of broken windowpanes.
Replacing individual or damaged rocf shingles.

Replacing or repairing a portion of worn out or broken kitchen
cabinets.

Replacement of garage door hinges.

Replacing or repairing a portion of a broken or worn tub, shower, or
faucets. :

Replacing or repairing a portion of a broken water heater, furnace or
central air conditioning compressor.

33.6.5 The following are examples of repairs which constitute
capital improvements to a building or other structure or to real property. This
1ist is non-exclusive: '

The building of a garage or adding a garage to an existing building is
considered a capital improvement.

Adding a redwood deck to an existing structure is considered a capita]%
improvement.

Replacing the entire roof on. an existing structure is considered a
capital improvement.

Adding a new room to an existing buiiding is considersd a capital
improvement.

Adding a new room by building interior walls is considered a capital
improvement,

Replacing kitchen cabinets with some other modificationrs is considered
a capital improvement.

Paneling existing walis is considered a capital improvement.
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Laying a new floor over an existing floor is considered_ a capital
improvement. (See. special rules for carpeting and other floor
coverings sold and instalied by retailers.)

Rebuilding a structure damaged by flood, fire or other uncontroliabie
disaster or casualty is considered to be a capital improvement.

Buiiding a new wing %o an existing building is considered a capital
improvemeant.

Rearranging the “interior structure of a building is considered a
capital improvement.

In &11 of these examples, the contractor is responsible for paying consumer
sales tax to any vendor of the materials.

33.6.6  The term "on or connected with" as used in paragraph 33.6.1
is broad and conveys its generally accepted meaning. Therefore, in a specific
situation, the facts relating thereto are controlling in determining whether the
sarvice is contracting or is a taxable service. "On or connected with" does not
connote that things connected have to be primary or subsidiary to the
construction, reconstruction, alteration, expansfon or remodeling of the
building or other structure or real property. An incidental relationship can
qualify the activity as contracting if the relationship forms an immediate
connection with the construction activity.

33.6.7 Other Factors.

33.6.7.1. The presence of & time relatfonship can also De a
factor in determining the applicability of the contracting exemption. To
i1lustrate, a repair which ordinarily would be a taxable service .is tax exempt
contracting when the vendor makes the repair as part of a contract for a capital
improvement. '

33.6.7.2 The motive behind the activity and the course of events
that could reasonably be_ expected to occur would be another censideraticn in
determining if an exempt contracting service is involved.

33.6.7.3 A physical relationship is also z factor that shouild be
evaluated. If a Building is constructed. to house machinery, any enumerated
services relating to the installation of that machinery would be an exempt
contracting service. For example, piping joining two pieces of equipment housed
in separate buildings would be treated as tax exempt contracting 1if the
equipment in either building was  installed while such new construction,
reconstruction, alternation, expansion or remodeling of the structure resulting
in a capital improvement was. also taking place to house the equipment.

§ 110-15-34. Sales by the State, Counties and Municipalities.

34.1 Governmental units which render services subject to competition from
other persons are required to collect sales and service tax upon rendering such
services to consumers, For example, the operation of a municipal parking
facility which competes with a parking facility operated by others is providing
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a service_subject to sales and service tax. See Section 69 of these regulations
for additional information. Sales of admission tickets to a municipally owned
or cperated swimming pool are subject to sales and service tax, if such pool
competes with the activities of privately owned swimming pools. Fees received
by a municipality from on-street parking meters are not subject to sales and
service tax.

34.7 Governmental units which sell tangible personal property to consumers
must collect tax thereon. For example, sales of city maps, sales of gifts and
souvenirs, sales of "food from city operated concessijons at stadiums, ballparks,
auditoriums, etc., are subject to tax.

34.3 Providing public services for which a charge is made, such as sewage
fees, license fees, fire service fees, inspection fees and the Tike are not
subhject to tax.

§ 110-15-35. Personal_Services and Sales to Persons Rendering 3Juch Services.

35.1 The sales and service tax .does noi apply to the charge for personal
services rendered by barbers, beauticians, manicurists, etc. Personal services
include only those rendered to the person of an individual. If, apart from
their personal services, “such individuals also are engaged in selling to the
pubfic such articles . as hair tonic, soap, hair nets, and the 1ike, they are
vendors of tangible personal property and must collect the sales and service tax
on all such saies. , :

35.2 Barbers, beauticians, manicurists, etc., are the consumers of the
various items of tangible personal property and services which they use in the
rendition of their personal services, and the sales and service tax and use tax
will apply upon their purchases of all such services and property, inciuding
equipment. However, articles purchased for resale toc consumers may be purchased
without imposition of tax by barbers, beauticians, etc. For further
information, See Section 8.1.2 of these regulations..

§ 110-15-36. Hospitals.

36.1 The serving of meals, rental of rooms, sale of drugs, blood, oxygen,
dressings, appliances and other tangible personal property to patients is a partl
of the services rendered by hospitals. These sales and services are so
interrelated with professional and perscnal services, that such sales and
services rencdered to patients by hospitals are not subject to the sales and

service tax,

36.2 If hospitals operate cafeterias or restaurants through which meals are
sold for cash or credit to nurses, doctors, visitors and others, such sales are
subject to the sales and service tax.

36.3 If meals are included in the wage agreement and are not deducted from
the earnings of employees, the salés and service tax 1s not charged to the
employee. . o oL oL :

36.4 Hospitals are engaged in the business of providing a professional
service not subject to the sales and service tax, Therefore, they are taxable
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on purchases of property and services for wuse in the conduct of their
professional services, and are not considered to be making purchases for resale.
See Section 9.3.1 of these regulations for rules governing sales to hospitals
owned by state, county or municipal governments.

36.5 Purchases of tangible personal property and services to be used or
consumed in the construction of or permanent improvement of real property by
hospitals shall be subject to the sales and service tax and use tax.

§ 110~-15-37. Nursing and Convalescent Homes.

37.1 Persons who operate nursing or convalescent homes may be rendering
personal services which are not subject %o sales and service tax. If such
persons make sales of tangible perscnal property unrelated to their personal
services and are strictly for the convenience of the patients, such as, ifoilet
articles, etc., such sales are subject to tax. Also, meals served to residents
of the home, if separately billed or invoiced, are subject to tax. A nursing or
convalescent home may provide other services which are subject to tax; such
services are other than personal services and should be separately billed or
invoiced. See Section 8.1.2 of these regulations.

37.2 Purchases of tangible personal property and services for use or
consumption in the operation of such homes are subject to the consumer sales and
service tax and use tax. However, any item purchased for resale, on which tax
is coilected on the sale to the patient, may be purchased by such homes without
imposition of tax. Purchases by a nursing or convalescent home of tangible
personal property or taxable services which are used or consumed in dispensing a
taxable service are taxable.

§ 110-15-38. Hotels, Motels, Tourist Homes and Rooming Houses.

38.1 Persons engaged in renting rooms in hotels, moteils, tourist homes and
rooming houses on a dafly basis shall compute the sales and service tax upon the
daily charge. The monetary consideration subject to the sales and service tax
shall not include any Tocal hotel or motel tax. See "monetary consideration” in
Section 2 of these regulations.

38.2 Persons engaged in the business of renting rooms and collecting taxt
thereon are subject to the sales and service tax and use tax on their purchases
of tangible personal property and services for use in the conduct of their
business. C : oo -

38.3 Motels, hotels and rooming houses which rent rooms or apartments on a
permanent basis to persons who make such rooms or apartments their permanent
place of abode need not coilect the sales and service tax on such rentals.
However, the lessor of such rooms or apartments must pay on all purchases and
services relative to.such rooms and apartments.

38.4 For application of the purchase for resale exemption for hotels and
motels See Section 9.3.4 of these regulations.
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38.5 The term "rooming house,” as used in this regulation, means any
establishment furnishing rooms to three (3) or more individuals by the day, week
or month at a specified rate.

38.6 The term "permanent place of abode," as used in this regulation, means
the lessee of such room or apartment shall occupy the premise in excess of
thirty (30} consecutive days. .

§ 110-15-39. Camp Grounds and Non-Educational Camps.

39.1 The amounts charged for attending a non-educational camp, and for the
services rendered and tangible personal property sold to campers, whether at
such a camp or at a camp ground or similar place, are subject to the sales and
service tax.

39.1.1 The operator of such a camp, camp ground or similar place
may claim exemption for those purchases of tangible personal property or taxable
services which are purchased for resale.

39.1.2 Tangible personal property and taxable services purchased
for use or consumption in selling tangible personal property or dispensing a
taxable service are subject to the sales and service tax and use tax.

39.2 The temporary leasing of space upon which to park a trailer or camper
is an activity which is subject to the sales and service tax. If the lessor
renders services for the Tlessees of such space, the tax applies to such
services. If a total charge is made which includes the charge for services, the
csales and service tax must be computed on such total charge. Persons who
provide services to campers must collect sales and service tax on charges made
for such services. Examples of services which may be provided by such persons
are electrical hookups, temporary renting of space, etic. '

39.3 Persons who lease space in excess of thirty (30) consecutive days, to
cituate mobile homes, are leasing real estate and are not required to collect
sales and service tax on. such leases. However, any services rendered by the
Tessor to the lessee for which a separate charge is made fs subject to tax.

38.4 For educational. summer camps, See Section 125 of these regulations. %

§ 110-15-40. Elementary and Secondary Schools.

40.1 A1l public and private elementary and secondary schools shall collect
and pay sales and service and use tax in accordance with this regulation.

40.2 Public Schools.

40.2.1 Purchases by Public Schools.

40.2.1.1 A1l purchases of tangibie personal property and
seryices by public schools are exempt from the sales and service tax and use tax
so long as a properly complieted exemption certificate is issued to the vendor.
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40.2.1.2 For information about purchases of food. by public
schools, See Seckion 126 of these regulations.

40.2.2 Sales by Public Schoois.

40.2.2.1 Sales of textbocks, workbooks, instructional aids, and
standardized examination material which are required to be used .in any public
elementary or secondary school in this State are exempt from the sales and
service tayx and use *ax. However, sales of other school materials, supplies,
books which are not textbooks and textbooks which are not required to be used
are taxable.

40,2.2.2 For information about sales of food by public schools,
See Section 126 of these regulations.

40.2.2.3 School papers and yearbooks, compiled and edfted by
students of the schoel, are taxable when sold to the public. However, such
sales to students or employees of the school are exempt. Additionally, the sale
of advertisements to be placed in such publications are exempt.

40.2.2.4 Sales of tickets for activities sponsored by elementary
and secondary public schools Tocated within this State are exempt.

40.2.2.5 Rentals of locks, lockers, storage space, clothing and
other materials and equipment owned by public scheols and furnished solely to
students of the school are exempt.

40.2.2.6 Class dues and library Tines are exempt.

40.2.2.7 Casual and occasional sales as defined in Section 2 of
these reguiations by a parert-teacher association, or similar organization, are
taxable unless the organization has a current reg1stratxon certificate issued in
accordance with W. Va. Code § 11-12-1 et seq., Is exempt from federal income
taxes as an organization qualified under I.R. C § 501(:)(3) or § 501(c)(4), is
an organization with no paid employees, and the organ1zat1on 5 gross income from
fund raisers, less reasonable and necessary expenses to.raise such gross income
{or the tangwb1e personal property or services purchased with such net income),
is donated to the public scheol, 1

40.3 Private Schools.

45.3.1 Private schools which are recognized by the State of West
Virginia as providing a child with an elementary or secondary scheol education
which substitutes for the requirement of compulsory public school attendance
under W. Va. Code .§ 18-8-1 et seq. are, to the extent of the instruction
provided, engaged in the rendering of a professional service. Those entities
providing State approved kindergarten programs are likewise treated as rendering
professional education services.

40.3.1.1 As professional services are excepted from the sales
and service tax and the use tax, private schools which satisfy the requirements
of the immediately preceding Section 40.3.1 are not required to collect the
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sales and service tax on the tuition payments they charge for the provision of
their professional education services.

40.3.1.2 Unless the private school also  satisfies the
requirements of the succeeding Section 40.3.2,1 aor another exemption, 1t must
pay the sales and service tax or use tax on all purchases of tangible personal
property or taxable services which are used or consumed in the provision of
their professional education service.

40.3.2 Purchases by Private Schools.

40.2.2.1 1In order faor purchases by a private school to be exempt
from the sales and service tax and the use tax, it must be:

40.3.2.1.a a corporation or organization which has a
current Business Registration Certificate issued in accordance with W. Va. Code
§ 11-12-1 et seq.; o T a -
40.3.2.1.b exempt from federal income taxes under the
authority of I.R.C. § 501(c)(3) or § 501(c)(4); and;

40.3.2.1.¢c an elementary or secondary school which
maintains a regular faculty or curriculum and has a regularly enrolied body of
pupils or students in attendance -at the place in this State where its
educational activities are_ regularly carried on and otherwise satisfies the
requirements of the preceding Section 40.3.1.

40.3.2.2 This exemptien applies only to services, equipment,
supplies .and materials used or consumed in the activities which qualify the
private school for exemption from federal income taxes under I.R.C. § 501(c)(3)
or § 501(c)(4). This exemption does not apply to purchases of gasoiine or
special fuel or to purchases of tangible personal property or services to be
used or consumed in the generation of unrelated business income as defined in
I.R.C. § 513. Following are applications of this exemption and other relevant
exemptions. D . S o N

40.3.2.3 Purchases of textbooks, workbooks, instructional aids
and standardized examination material required to be used in any school of thist
State are per se exempt.

40.3.2.4 Purchasas of library books, newspapers and magazines
are exempt.

40.3.2.5 Tangible personal property and taxable services which
are purchased for resale by the school is exempt.

40.3.2.6 Long-term leases of motor vehicles are exempt.
40.3.2.7 Purchasas of office or administrative materials,
supplies, equipment or services are exempt if used or consumed in activities

which gqualify “the private school as exempt under I.R.C. § 501(c)(3) or
§ 501(c)(4) are exempt.
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40.3.2.8 Purchases of educational supplies and equipment are
exempt. - - - .

40.3.2.9 Purchases of building materials, supplies or eguipment,
including janitorial materials, supplies, equipment and services are exempt:
Provided, That the building materials, supplies and equipment are to be

installed in, affixed to or incorporated into the real property used by the
private school for its educational activities.

40.3.2.10 Purchases of repair parts or repair services for
tangible personal property are exempt if such tangible personal property is used
or cansumed in the activities which qualify the private school as exempt under
I.R.C. & 501(c)(3) or § 501(c)(4).

40.3.2.11 Purchases of athletic equipment and suppiies are
exempt.

£0.3.2.12 In order to claim the exemption, private schoecls may
issue a properly compieted exemption certificate to the vendor.

40.3.3 Sales by Private Schools.

40.3.3.1 Casual and occasional sales of property or services not
conducted in & repeated manner or in fthe ordinary course of repetitive and
successive transactions of T1ike character by a private school which is exempt aon
its purchases under W. Va. Code § 11-15-9(f) and to the extent provided in the
foregoing Section 40.3.2 are exempt. Other exemptions may aiso be applicable to
sales by private schools. Foliowing are applications of relevant exemptions.

40.3.3.2 Sales of textbooks, workbooks, instructional afds, and
standardized examination material required to be used in any private elementary
or secondary school in this State are per se exempt. However, sales of other
school materials, supplies, books which are not textbooks and textibooks which
are not required to be used are taxable.

40.3.3.3 For information about sales of food by private schools,

See Section 126 of these regulations. .

40.3.3.4 School papers and yearbooks, compiled and edited by
students of the scheool, are taxable when sold to the public. However, such
sales to students or employees of the school are exempt. Additionally, the sale
of advertisements to be placed in such publications are exempt.

40.3.32.5 Sales of tickets for activities sponsored by elementary
and secondary private schools located in this State are axempt.

40.3.3.6 . Rentals of locks, Tockers, storage space, clothing and
other materfals and equipment owned by private schools and furnished solely to
students of the school are exempt.

40.3.3.7 Class dues and library fines are exempt.
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40.3,3.8 Casual and occasional sales as defined in Section 2 of .
these regulations by a parent-teacher association, or similar organization, are
taxable unless the organization has a current registration certificate issued in
accordance with W. Va. Code § 11-12-1 et seq., is exempt from federal income
taxes as an organization gualified under I.R.C. § 501(c)(3) or § 501(c)(4), and
is an organization with no paid employees, and the organization's gross income
from fund raisers, less reasonable and necessary expenses to raise such gross
income {or the tangible personal property or services purchased with such net
income)} s donated o the private school.

§ 110-15-41. Churches and Religious Groups.

41,1 Sales to Churches and Religious Groups.

41.1.1.... Sales of +tangible personal property or services to a
"church," as defined in Section 2 of these reguiations, which makes no charge
whatsoever for the seryices it renders are exempt from the sales and service tax
and the use tax.

41.1.1.1 This exemption applies only to purchases by a church of
services, equipment, supplies, food for meals and materials which are directly
used or consumed by such church and which are paid from the church treasury.

41.1.1.2 So Jong as a vreligious group falls within the
definition of a church and_otherwise falls within the requirements of the
exemption, the exemption applies. (See Section 72 for Bona Fide Charitable
Organizations). B o

41.1.1.3 This exemption does not apply to purchases of gascline
and special fuels. '

41.1.2 If a church, as defined in Section 2 of these regulations,
makes.a charge for any of the services which it renders, it must have a current
Business Registration Certificate issued under the authority of W. Va. Code
§ 11-12-1 et seq. and it must be exempt from federal income taxes under I.R.C.
§ 501(c)(3) or 501(c)(4) in order to claim an exemption on its purchases of
tangible personal property or services. o .

41.1.2.1 In arder to be exempt, the purchase price must be paid
from the church treasury.

41.1.2.2 This exemption applies oniy to services, eguipment,
suppiies and materfals which are used or_ consumed in the activities which
qualify the church for exemption under the Internal Revenue Code.

41.1.2.3 This exemption does not apply to sales of gasoline or
special fuels or to sales of tangible perscnal property or taxable services to
be used or consumed in the generation of unrelated business income as that term
is defined in Section 513 of the Internal Revenue Code of 1986, as amended.

41.1.3 In order to. . claim the above exemptions, the church or

religious group shall 9$ssue to the vendor a3 properly completed exemption
certificate. .
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41.2 Sales by Churches and Religious Groups.

41.2.1 A church, as defined in Section 2 of these regulations, may
make exempt casual and occasional saies of property or services which are nect
conducted in a repeated manner or in the ordinary course of repetitive and
successive transactions of Tike character, as that phrase is defined in Section
2 of these regulations, if the church has a current registration certificate
issued under the authority of W. Va. Code § 11-12-1 et seg. and is exempt from
federal income taxes under I.R.C. § 3501(c)(3) or 501(c){(4) in order to claim
exemption on its purchases of tangible personal property or services.

41.2.2 To the extent a religious group quaiifies as a church and
meets the requirements set forth in the immediately preceding Section 41.2.1,
its sales also are exempt.

41.2.3 Sales by churches and religious groups which are exempt are
per se exempt.

§ 110-15-42. Nonprofit Organizations.

42.1 Nonprofit organizations and institutions are not, by reason of their
nonprofit status alone, exempt from the sales and service tax or use tax unless
otherwise exempt. They are required to comply with the provisions of the laws
pertaining to the filing of returns and making payments of the taxes due on
sales or on purchases.  See Section 72 for information on certain spacific
nonprofit organizations. -

§ 110-15-43.  Qut-0Of-State Purchases.

43.1 Purchases of tangible personal property and services out of this State
for use 1in this State are subject to the West Virginia Use Tax. in the
computation of the use tax, credit may be taken for sales or use taxes paid in
another state up to the amount of tax due this State. The use tax is due even
though sales or use tax has been paid on the purchase or use of the same
property in another state if the tax paid is Tess than the use tax due this
State.

43.2 The use tax shall be computed on the sale price of tangible personalt
property or taxable services, which sale price shall not include any sales tax
or use tax which may have been added to the cost of such tangible persacnal

property or taxable services. .

§ 110-15-44. Leased Departments.

44.1 Persons making sajes of tangible personal property through the
facilities of leased departments are required to collect and remit sales and
service tax due on such sales. The Tessor of such leased departments is not
responsible for collecting the tax on such sales and may not file returns on
behalf of his lessee.

44.2 Persons making sales of tangible personal property through the
facilities of Tleased depariments can Jissue an exemption certificate for
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purchases of property for resale, but must pay tax on other purchases for use in
their business. S - s

44.3 Persons who lease departments on a permanent basis are not required to
pay sales and service tax on the rental fee. However, should they make any
improvements to the real property being Teased, they are required to pay the tax
on property purchased to make such improvements.

§ 110-15-45. Rentals, Licenses and leases of Tangible Personal Property;
Generally. ' ' o ' :

45.1 The definition of "sale" includes the +transfer of possession of
tangible personal property for a consideration and includes a lease, or rental
or license ‘to use. ~ Thus, renting, Tleasing, or licensing to use tangible
personal property is an activity subject to sales and service ifax and uses tax.
The tax applies, if the rental occurs in West Virginia, irrespective of where
the lessee or licensee makes use of _the property, unless the rental qualifies
under Section 45.5 of this regulation. For exampie, the rental of an automobile
from a lessor within this State is taxable in its entirety even though the
Tessee may use the vehicle for travel outside this State and regardless of where

payment is made.

45.2 When there is an agreemeni of lease or rental of tangible personal
property which grants to the Tessee or Tlicensee an option to purchase the
property, the tax shall be computed upon each payment. If, at any time during
the agreement, the lessee or licensee exercises the option on either a cash or
charge basis, the tax must be collected on the remaining portion of the sale
price at the time the option is exercised or within thirty (30} days after the
option 1s exercised. ' - :

45.2.1 An exception to the preceding is a lease-purchase agreement
of an automobile. When the Tessee exercises his option to purchase the vehicle,
the remaining balance or sale price is not subject to the sales and service tax
but the lessee will be subject to the motor vehicle priviiege tax pursuant to
W. Va. Code § 17A-3-4.

45.3 The sales and service tax and use tax are not appiicable to the rental
of apartiments, houses, offices or other real estate when such rental exceeds
thirty (30) consecutive days. See Section 69 of these regulations for
information relative to the rental of parking spaces.

45.4 The renting, leasing or Iicensing te use of tangible personal property
is considered to be a sale of tangible personal property. Thus, purchases for
use in the business are taxable, except for purchases for resale, for which an
exemption certificate may be issued.

E-

45.5 Leases of motor vehicles for a peried of thirty (30) or more

consecutive days are exempt from tax.

45.6 For in-depth analysis of leases of tangible personal property, see
Section 129 of these regulations.

§ 110-15-46. Money-Operated Machines and Devices, Vending Machines, etc..
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46.1 Sales ‘of tangible personal property or services through the use of
money-operated machines and devices are subject to the sales and service tax.
Machines and devices included in this regulation are vending machines, storage
lockers, toilet lockers, telescopes, radios, television sets, automatic washers,
photographic machines, music machines, amusement machines, and any other
coin-operated machines or devices. Machines used in the conduct of a business
subject to the control of the Public Service Commission or machines used for the
vending of United States postage stamps are not included in the classification
of machines which are subject o the sales and service tax.

46.2 The person who has control of the machine, i.e., the one who has the
key, fills the machine, etc., is responsible for returning and remitting the
sales and service tax. See Section 4.6.2 of these regulations for calculation
of tax from money cpgrated machines.

46.3 Merchandise-vending-machine operators are required to maintain
accurate records of all of their purchases of merchandise for resale. All
persons doing business through money-operated machines are required to maintain
accurate records of any commission or percentage paid in connection with the
operation of such machines.

46.4 Purchases of parts and machines dispensing tangible personal property
are subject to sales and service tax when purchased.

46.5 Purchases of parts and machines dispensing taxable services are
subject to sales and service tax at the time of purchase, i.e., washing and
drying machines at a laundromat, money or token-operated amusement machines.

§ 110-15-47. Reserved for Future Use.

§ 110-15-48. Radio and Television Broadcasting Stations.

48.1 Radio and television broadcasting stations who render advertising
seryices, such as Tayouts or artwork, which are sold and delivered to customers
but not associated with or an integral part of broadcast time at the station
providing such services, are for the purpose of such sales engaged in rendering
a service subject to the sales and service %fax and use tax. Howaver, such
transactions which occur in conjunction with the sale of broadcast time at thet
station rendering such service are exempt. Sales of radio and television
broadcasting time are exempt from the sales and service tax and use tax.

48.1.1 "Retailer engaging in business in this State,” as defined in
Section 2 of these regulations, is sufficiently broad tc allow a radic and
television broadcasting station to be considered a vretailer's office,
distribution house, sales house, warehouse, or other place of business in this
State, or as an agent (by whatever named called) operating within this State
under the authority of the retailer or its subsidiary. In such a situation, the
retailer engaging in business in this State will be required to coliect a use
tax from the purchaser and remit the use tax collected to the Tax Commissioner:
Provided, That__when a vradio or television broadcasting station performs
necessary recordkeeping for ordars or accepts payment for mechandise which has
been ordered, the broadcasting station will be required to coilect and remit the
sales and service tax or use tax on such sales.
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48.2 Radio and television broadcasting stations are primarily engaged in a
communications business. Purchases for direct use in a communications business .
are exempt from sales and service tax and use tax. Other items which are not
integral or essential to the communications activity, but which are instead
considered to be incidental, convenient or remote %o the communications
activity, are taxable. Guidelines for determining what is considered to be
Ndirectly used" are given in Sections 2 and 123 of these regulations. :

48.3 Persons engaged in a communications activity must either pay the tax
and request a refund or credit or use a direct pay permit %o abtain exemption on
the purchase of goods and services directly used 1in their communications
activity. An exemption certificate, as weil as a direct pay permit, may be used
to obtain an exemption on purchases of goods and services for resale.

48.4 If a direct pay permit is presented to the vendor, no tax is charged
on the sale of tangible personal property or service rendered to the purchaser.
The person using the direct pay permit must keep a record of the purchases made
using the direct pay permit and whether the items purchased were used 1in an
exempt or taxablie manner. o

48.5 Radio and television broadcasting stations who also render taxable
services such as layouis or artwork are engaged in multiple business activities.
Persons engaged in multiple business activities will pay tax on their purchases
for use in their overall business operation on an apportionmeni basis. Some
items may be used in both the activities of rendering a taxable service and
communications. These items may be totally taxable or exempt or partially
taxable or exempt depending on their use. If an item is used in the activity of
rendering a taxable service and fs also directly used in the communications
activity, such items would be partfally exempt. However, items which are used
in the activity of rendering a taxable service and indirectly used 1in the
communications activity, such as office furniture or supplies, wotld be totally
taxable. To determine how much tax should be remitied, the purchase price must
be apperticned between taxable and nontaxable activities. Any reasonable method
of apportionment, such as gross receipts from activities, will be acceptable.
Documentation as to the apporticnment method used should be retained for audit
purposes. - - — ELELIL IR :

48.6 Pursuant to Section 9c.7 of these regulations, a direct pay permith
consumers sales tax return and a direct pay use tax return must be filed on 2
monthly basis by the direct pay permit user, together with the tax due on
taxable purchases made using the direct pay permit.

§ 110~15-49. Printers. L

49.1 Persons engaged in the business of printing, who provide materials and
labor to produce printed products are considered to be manufacturers and must
collect and remit sales and service .tax and use tax on sales of such products,
or in lieu of the tax, receive a valid exemption certificate or direct pay
number. Persons who provide printing services on materials owned by their
customers are considered to be rendering a taxable service and must also collect
and remit the tax, or in lieu of the tax, receive a valid exempticn certificate
or direct pay permit number.
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49.2 Persons engaged in the business of printing who provide materizls and
labor to produce printed products are considered to be manufacturers and must
pay sales and service tax on their purchases, except those purchases of goods
and services directly used in the manufacturing activity. Other items which are
not integral or essential to the manufacturing activity, but which are instead
considered to be incidental, convenient or remote to the manufacturing activity,
are taxable. Guidelines for détermining what is considered to bhe "directly
used" are given in Sections 2 and 123 of these regulations.

49.3 Persons engaged in a menufacturing activity must either pay the tax
and request a refund or credit or use a direct pay permit to obtain exemption on
goods and services directly used in their manufacturing activity. An exemption

certificate, as weil as a direct pay permit, may be used to obtain an exemption
on purchases of goods and services for resale.

39.4 If a direct pay permit is presented to the vendor, no tax is charged
on the sale of tangible personal property or service rendered to the purchaser.
The purchaser using the direct pay permit must keep a record of the purchases
made using the direct pay permit and whether the items purchased were used in an
exempt or taxable manner.

49.5 Pursuant to Section 9c.7 of these regulations, & direct pay permit
consumers sales tax return and a direct pay use tax return must be filed on a
monthly basis by the direct pay permit user, together with the tax due on
taxable purchases made using the direct pay permit.

£9.6 Persons who provide printing services on materials owned by their
customers are considered to be engaged in a service activity. Purchases of
tangible personal property and taxable services for use or consumption 1in
rendering a taxable service are taxable.

49.7 Printers who engage in manufacturing and who also render taxable
services are engaged in multiple business activities. Persons engagsd in
multipie business activities will pay tax on their purchases for use in their
overall business operation on an apportionment basis. Some items may be used in
both the activities of rendering a taxable service and manufacturing. These
items may be totally taxable or partially taxable depending on their use. Any
reasonable method of apportionment, such as gross receipts from activities, will
be acceptable, Documentation as to the apportionment method used should be
retained for audit purposes. If an ftem is used in the activity of rendering a
taxable sevryice and is also directly used in the manufacturing activity, such
item would be exempt to the extent it is directly used in the manufacturing
activity. Items which are used in the activity of rendering a taxable service
and indirectly used in the manufacturing activity, such as office furniture or
supplies, would be taxable in full. To determine how. much tax should be
remitted when an item has a dual use, one of which is direct use in the
manufacturing activity, the purchase price must be apportioned between taxable
and nontaxable activities.

§ 110-15-50. Newspapers and Magazines.

50.1 Persons engaged in this State in the printing and sale of newspapers
or magazines must coilect and remit sales and service tax on the sale of such
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newspapers and magazines made to ultimate consumers, such as over the counter
sales, sales made through vending boxes and subscription sales made to customers
Tocated 1in West Virginia. ‘Sales made to news dealers for resale or to
government agencies such as Tibraries are also_taxablie unless a valid exemption
certificate is obtained. Sales of newspapers to consumers delivered by route
carriers are specifically exempted from the tax. The sale of advertising space
by newspapers and magazines is also specifically exempt.

50.1.1 Where the person is engaged in business 1in another state.
with the newspapers or magazines being sold in this State on a subscription
basis, such person may be classified as a retailer engaging in business in this
State and, therefore, be required to collect and remit the use tax. See Section
2 of these regulations for the definition of "retaiier engaging in business in
this State." - o ' )

50.2 Persons engaged in the printing and sale of newspapers and magazines
are considered to be manufacturers and must pay the tax on purchases for use 1in
their business, except for those purchases of goods and services directly used
in the activity of printing or preparing the newspaper or magazine. Other items
which are not integral or essential to the manufacturing activity, but which are
instead considered to be incidental, convenient or remote to the manufacturing
activiiy, are taxable. Guidelines for determining what is considered to be
"divectly used" are given in Sections 2 and 123 of these regulations.

50.3 Persons engaged in a manufacturing activity must either pay the tax
and request a refund or credit or use a direct pay permit to obtain exemption on
goods and services directly used in their manufacturing activity. Arn exemption
certificate, as well as a direct pay permit, may be used to obtain an exemption
on purchases of goods and services for resale.

50.4 If a direct pay permit is presented to the vendor, no tax is charged
on the sale of tangible persconal property or service rendered to the purchaser.
The person using the direct pay permit must keep a record of the purchasas made
using the direct pay permit and whether the items purchased. were used in an
exempt or taxable manner. ' T ’

5EG.5 Pursuant to Section 9¢c.7 of these regulations, a direct pay permit
cansumers sales tax return &nd a direct pay use tax return must be filed on at
monthly basis by the direct pay permit user, together with the tax due on
taxable purchases made using the direct pay permit.

§ 110~-15-51. Florists.

51.1 Flaorists are reguired to collect and remit sales and service tax and
use tax upon their gross receipts from sales of flowers, wreaths, soil, etc.,
and services. Those florists who participate in Florists Telegraph Delivery
Association or a similar_arrangement shall be governed by the following rules:

51.1.1 The West Virginia florist who takes orders for fiowers,

etc., shall collect sales and service tax or use tax irrespective of the fact
that the flowers may be delivered in another state.
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51.1.2 A West Virginia florist who receives an order transmitted
from another florist has no sales and service tax or use tax Tiability on such
saie irrespective of the fact that the order may be transmitted from a florist
in another state.

51.2 Fiorists are engaged in the business of selling tangible personal
property. Thus, the purchases of items for use in their business are taxable,
except for purchases for resale, for which they may issue an exemption
certificate.

§ 110-15-52. Amusement Services and Places of Amuseament.

52,1 AT1 sales of tangible personal property, amusement services and cther
services rendered in the operation of a place of amusement ar entertainment are
subject to the sales and service tax, such tax to be collected and remitted by
the provider or cperator of the place of amusemeni or entertainment. Such sales
inciude, but are not Timited to, receipts from hat-check services, video
machines, sales of popcorn, candies, cold drinks, programs, souvenirs and
noveities, as well a¢ admission tickets.

52.2 Amusement services and places offering amusement services include, but
are not Timited to, the following:

5z2.2.1 Live or Recorded Performances, Wnether by Individual Ticket
or by Season Ticket: e L

ballet performances
circuses

ice skating shows

motion pictures

musical concerts

opera performances

outdoor theatires

theatres {movies and plays)

52.2.2 Exhibitions or Displays:

animal shows (contests, exhibitions)
antique shows

agquatic shows

arts and crafts, and art shows or fairs

auto shows
museums (d1sp1ay1ng art objects, wax f1gures, antigue autos, etc.)
Z00s .

52.2.3 Spectator Sporis:

dragstrips and drag racing

horse shows (horse riding exhibitions)

motorcycle races

automcbiie races

radeos

sporting events such as foatba]] baseball, basketball, hockey,
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and soccer games
wrestling, boxing, or arm wrestiing

52.2.4 Participatory Sports or Games:

athletic clubs

bowling games 7

court fees - tennis, rackethall, handball, etc.
dart games

domino games

go—cart raceways

gelf courses

health clubs or spas (adm1551ons and memberships)
miniature goif courses

pool (billiards) games (by the game or by the hour)}
skate board "tracks"

skating rinks (roller skating and ice skating)
swimming pools

water slides

physical fitness centers

52.2.5 Fairs or Carnivalis:

amusement parks

carnivals

fairs

games of skill (at a circus, carnival, etc.)
shooting galieries or ranges ) )
side shows S

b?2.2.6. Others: _ .

hot tub concessions

parties (such as New Year's Eve) sponsored by radio stations, hotels,
etc. where the tickat price includes meal, setups, entertainment,

party

favers, etc.

rides for pleasure (in hot-air ba?1oons helicopters, trains, ships,
boats, etc.) as apposed to regular transportatfcn

tour trains and buses, whose primary purpose is to show tourists
sights along a route.as opposed to regular transportation

tours of tourist attractions such as boats, buildings, monuments
and natural wonders such as caves and caverns

palm reading, fortune telling, and astrological chart preparation

cover charges for admission to night clubs, dance halis, discos,
etc. providing dancing, music or other entertainment

closed circuit televised avents

1

52.2.7 Country ciubs and other private clubs and organizations that
provide entertainment, recreation, sports, dining, or social facilities to
members, but only to uhe extent charges are not considered "bona fide dues" as
defined in Section 2 of these regulations. See the following Sections 52.5 and
52.5.1 for further clarification.
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52.3 Nonamusement Services. =~ Activities which are primarily professional
seryices or personal services. are net taxable unless a separate charge is made
for any takxable service provided. Services.not subject to tax inciude, but are
rot Timited to:

daycare services
tuition for educational summer camps

52.4 Nonprofit, charitable and religious organizations which sell amusement
events, entertainment events, athletic events, Tlectures, etc., are making sales
which may be exempt provided they qualify as '"casual and occasional sales" as
defined in Section 2 of these regulations. However, merely sponsoring an
entertainment event will not make the sales exempt from tax. For example, if a
local nonprofit organization sponsors a traveling circus which provides rides
and other entertainment for one week, the sale of tickets to such rides and
other events would be taxable. Likewise, the sale of food items and novelties
at such an event also would be taxable.

52.5 The sajes and service tax applies to the receipts from the sale of
admissions, by tickets or fixed-fee donaticns whether by a season subscription
or by single ticket purchases, to places at which amusements, entertainment,
sports events, seasonal and exhibition games or recreation are provided. The
term "admissions" doas not include bona fide dues paid solely for the privilege
of maintaining membership in a club or other organization. "Bona fide dues,™ as
defined in Sectian 2 of these regulations, mean only those amounts periodically
paid by members which entitle such persons to continued membership in a club,
other organization or association and shall not inciude any amounts paid for
goods or specific  services rendered to members by the cliub or other
organization.  In order to be exempt, bona fide dues must be separately
identified and may no: include any charge for services, tangible personal
property or for any benefits provided to the members other than membership. The
inclusion of suth charges in membership dues may render the entire amount of
such charge subject to tax.

52.5.1 For example, if persons paying a membership fee to a country
club must also pay fees to use the facilities, such as goif courses, tennis
courts and swimming pool, then the fee for membership would be bona fide dues
and exempt from sales tax. If payment of the membership fee entitles the membert
to utilize such facilities of the club, then the entire fee, is subject to sales
tax.

52.5.2 Fees paid on an annual basis entitling members of an
organization, asscciation or club to services such as the use of swimming pools,
tennis courts and other services or facilities, are specificaily excluded from
the definition of "bona fide dues.™

52.5.3 Initiation fees and stock purchased from an organization,
association or club as a prerequisite for membership, are not subject to tax so
long as they do not entitle members to use such services and facilities without
charge. '

52.6 Sales of tickets for activities sponsored by elementary and secondary
schools located within this State are exempt from consumers sales and service
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tax. A1l other receipts from admissions to places of amusement or entertainment
conducted by the State of West Virginia or any political subdivision, which are
in competition with others, are taxable.

52.6.1 Sales "of tickets or admissions to. events or amusements Dy _
colleges and universities, public or private shall be taxable. This provision
<hall apply to sales of basketball, football, baseball, track or other tickets
or admissions. c o -

52.7 The person who has legal rights or ownership over or the iegal right
to provide, present, or offer an amusement, entertainment, or recreation that is
rendered on a regular basis at a fixed location and for which admissions are
sold, such as the owner of the wax figure displays at a wax museum, fIs
classified as the provider or operator of a place of amusement or entertainment.
Such an individual is also the person who has legal rights of ownership to an
amusement, entertainment, or recreation that will not be rendered on a regular

basis at a fixed location and _for which amusement service admissiens will be

sold, such as the provider of a one-night live performance by & singer. A
provider or operator of an ahusement service may be, but is not always, the
owner of the facility.

52.8 Purchases for use in the business of selling tangible personal
property or dispensing a taxabie service are subject to the sales and service
tax. For example, the purchase of a popcorn machine for use in business fis
taxable. -

§ 110-15-53.  Employees' Meals.

53.1 Meals served by employers as part of the employee's wages are not
taxable sales. If, however, a separate charge is made. for the meals by the
empioyer, which is paid by the employee or deducted. from his wagss, the
transaciion is a sale and subject to.sales and service tax.

§ 110-15-54. Reserved for Future Use.

§ 110-15-55. Reserved for Future Use.

§ 110~15-56. Trading Stamps, Coupons and Meal Tickets. : o 1

56.1 The exchange of merchandise or. prizes for trading stamps, coupons,
etc., shall be considered & sale of those goods. The vendor shall collect the
sales and service tax based upon the value of the merchandise or prize, and the
tax shall be collected from the recipient of the merchandise or prize at the
time of receipt. S oo ' :

56.2 A person who sells meail tickets does not charge sales and service tax
on such sale since the sale relates to intangible personal property. However,
when such person redeems the meal ticket or portion thereof, the vendor shall
charge and collect tax on that particular sale. To illustrate: X purchases a
meal ticket with a face value of ten dollars (310.00) from Y for eight doilars
and fifty cents ($8.50). Y charges no tax on the sale of the meal ticket. X
purchases a two dollar ($2.00) meal with a portion of his ticket. On this two
dollar ($2.00) purchase, Y will collect sales and service tax. If the next day,
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¥ purchases an eight dollar ($8.00) meal with the remainder of the ticket, Y
will collect tax on the eight dollar ($8.00) sale. Therefore, tax is eventually
collected on the full face value or redemption value of the ticket, if and when
redeemed. ' : - )

§ 110-15-57. Public Assistance.

57.1 Persons who are the recipients of funds distributed by federal, state
or Tocal gbvernménts in public welfare or relief wark are not exempt from sales
and seryice tax. However, where the purchases are made by the federal, state
and local government agencies for a person or persons in need of public
assistance, or lawfully paid for with food stamps pursuant to the Federal Food
Stamp Program codified in 7 U.S.C. § 2011 et seq., or Tawfully paid for with
drafts issued through the West Virginia special suppiemental food program for
women, infants and children (WIC) as codified in 42 U.S.C. 1786, the sales are
exempt. For further information on food stamps and WIC purchases, See Section
9.2.12 of these regulations.

§ 110-15-58. Collection Agencies.

58.1 Collection agencies are required to collect sales and service tax on
the commissions, fees or other consideration they receive for services rendered
on collection transactions which originated within this State. The measure of
this tax shall be the amount of consideration received by the agency without
deducting any amount paid by the collection agency to other collection agancies
which may be involved in the coliection process. For example: A doctor who
resides and practices. medicine in Clarksburg, West Virginia, is owed two hundred
doliars ($200.00) by a patient who refuses to pay. The doctor refers the matter
to a West Virginia collection agency to collect the debt. They agree that the
fee will be fifty percent (50%) of the amount collected. The agency fIs
successful in its efforts and collects the full two hundred doilars ($200.00);
therefore, it must bill the doctor its fee of one hundred dollars ($100.00) plus
the consumers sales tax on such fee., Thus, the agency will retain or the doctor
will pay to the agency one hundred and six dollars ($106.00), and the agency
will remit six dollars ($6.00) of that amount to the State Tax Depariment as
sales tax. Six dollars ($6.00) would be the amount collected and remitted even
if the agency paid another collection agency to assist it in collecting the
doctor's fee. .. o - :

58.2 Any collection transaction originating outside this State will not be
taxable even though a West Virginia collection agency may be invelved in the
collection process, and even though such Tlocal agency may receive some
consideration for work which it does in the collection of a particular debt.
For example, if the doctor in the example above resided in and practiced
medicine in Columbus, Ohie instead of Clarksburg, West Virginia, the agency
would not coilect and remit any tax for its services to the doctor.

§ 110-15-59. Funeral Directors.

59.1 Taxable Sales. - The following sales of tangible personal property or
services by funeral directors or embalmers. are subject to the West Virginia
Consumers Sales and Service Tax because thesy are not sufficiently related to or
do not constitute exempt professional services:
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Sales of caskets

Sales of burial vauits or boxes

Sales of clothing for dressing the deceased _

Sales or rentals of folding chairs to be used at funerals or other services

Sales or rentals of tarpaulins for use at funerals or services

Sales or rentals of candelabra for use at funerals or services

Sales or rentals of candles for use at funerals or services

Sales of wreaths or door sprays

Sales or rentals of funeral cars or the providing of funeral car services

Sales or rentals of limousines or the service of providing limousires for
transportation to the cemetery or to other memorial or similar services '

Sales or rentals of flower cars or the providing of flower car services

Sales of the service of prociring burial permits

Sales of the service of procuring, obtaining or providing certified copies
of death certificates

SaTes of pall bearer service . _

Sales of chapel service or the service of procuring such service
Sales of flowers or the service of providing, procuring or hardling of
flowers . : g _ ] ,
Rental of tents for use at the funeral or at other memorial or similar
services . : --

Rentals of temporary vatlts :

Rentals of, or sales of the service of providing, lowering devices for use.
at the grave :

Sales of fhe service of arranging or providing the services of clergymen,
singers, organists or other similar services ,

Billings for reimbtrsement of out-of-town funeral director's charges

Sales of the service of placing of death notices in newspapers aor in other
media o e - - : -

Sales of the service of opening or closing of graves or tombs

Sales of the service of lining graves

59,2 Exempt Sales. - The_following sales of tangible perscnal property or

services by funeral directors or embaimers are not subject to the West Virginia
Consumers Sales and Service Tax either because they are part of or directily

related to, or themselves constitute professional services or constitute
alterations to realty:

1

Sales of the service of embalming bodies

Sales of the service of dressing bodies

Sales of the service of providing automobiles for transportation of the
deceased to railroads, air carriers or other carriers

Sales of the service of taking the remains to or getting remains from
railroads, air carriers or other carriers or transporters of the bady

Sales of the service of attendance at coroner's inguests

Removal charges ' : -

Sales of the service of cremation

Reimbursement for air, railroad or truck transportation of bodies or
reimbursement for tickets for travel by the funeral director or embalmer
directly related to and a part of the professional service '

Telegram, telephone, cable or radic charge reimbursements to the funeral
director or embalmer directly related to and a part of the professional service
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§ 110-15-60. Employee or Independent Contractor

£§0.1 Services rendered by an employee to his or her empioyer are exempt
from the sales and service tax and use tax. On the other hand, services
rendered by an employee to his or her employer which do not fall within the
scope of the employee-employer relationship or the contract of emplioyment, and
services rendered by independent centractors are subject to the sales and
service tax and use %tax uniess some other exemption provisfen in Section 9 of
these regulations applies. .

60.2 There may be situations where the issue is whether a person is an
employee or an independent contractor. Generally, the relationship is that of
employer-employee 7f the person for whom services are performed has the right to
control and direct the individual who performs the services, not only as to the
result to be accomplished by the work, but also as to the details and means by
which the result is accomplished.

60.3 Following are factors to be considered when determining the nature of
the relatienship. The factors are designed to be only guides and where deemed
to be appropriate, the Tax Department will Took beyond the formal aspects of the
relationship to determine its substance.

60.3.1 Instructions. - A worker who is required to comply with
other persons' instructions about when, where, and how he or she is to work s
ordinariiy an employee.

60.3.2 Training. - Requiring a worker to receive training that
shows that the person or persons for whom the services are performed want the
services perfaormed in a particular way.

60.3.3 Integqration. - Integrating the worker's services into the
husiness operations generally shows that the worker is subject to direction and
control. :

60.3.4 Services Rendered Personally. = This shows the person for
whom the services are performed is interested in the methods used to accomplish
the work as well as the results, and indicates the person exercises canirol.

60.3.5 Hiring, Supervising, and Paying Assistants. - If a person
for whom services are performed hires, supervises, and pays assistants, this
generally shows control over the workers on the job. But if one worker hires,
supervises, and pays the other assistants pursuant to a contract under which the
worker agrees %o provide materials and labor and under which the worker fis
responsible only for the attainment of a result, then this indicates an
independent contractor status.

60.3.6_. Continuing __ Relationship. -  This indicates  an
employer—empioyee relationship. It may exist where work is performed at
frequently recurring aithough irregular intervals.

60.3.7 Set Hours of Work. - This is a factor indicating control.
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60.3.8 Full Time Required. - Shows control over the amount of time
the worker spends working and impliedly resiricts the worker from doing other
gainful work. An independent contracter, on the other hand, is free to work

when and for whom he or she chooses.

60.3.9.. Doing Work on Employer's Premises. - Control over the place
of work is indicated when the person or persons for whom the services are
performed have the right to compel the worker to travel a designated route, to
canvass a territory within a certain time, or to work at specific places as

required.

60.3.10 Order or Seguence Set. - If the person for whom the services
are performéd has the right to establish the routines and schedules to be
followéd, that right is a factor indicating control.

60.3.11 Oral or Written Reports, - A requirement that the worker
submit regular or written reports to the person for whom services are rendered
indicates a degree of control. = o .

§0.3.12 Payment by Hour, Week, Month, - This findicates an
employer-employee relationship provided it's not just a convenient way of paying
a lump sum agreed upon as the cost of a job. Payment made by the job or on a
straight commission generally indicates ‘that the worker 1is an 9independent
contractor. o

60.3.13 Payment of Business and Traveling Expenses. - An empioyer,

to be ahble to control expenses, generally retains the right to regulate and
direct the worker's business activities.

60.3.14 Furnishing Tools and Materigls. - Tends to show an
employer-employ&e relationship. -

60.3.15 Significant Investment. - If a worker invests in facilities
that he uses in performing service and that are not typically maintained by
employees (such as maintaining an office rented at fair market value from an
unrelated party), that facter tends to indicate that the worker fis an
independent contractor. Special scrutiny is required for certain types of
facilities, such as home offices. 1

60.3.16 Realization of Profit or Loss. - For example, if the worker
is subject to a reai risk of economic loss due to significant investments or a
bona fide 1fability for expenses, such as salary payments %o unreiated
empioyees, that factor indicates that the worker fis an independent contractor.

60.3.17 VWorking for More Than One Firm at a Time. - This generally
indicates an independeant contractor status. However, a worker who performs
services for more than one person may be an employee of each of the persons,
especially where such persons are part of the same service arrangement.

60.3.18 Making Service Available to General Public. - Boing sc on 2
reguiar and consistent basis indicates an independent contractor relationship.
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60.3.19 .Right to Discharge. - This is a factor indicating that the
worker is an employee and the person possessing the right to discharge is an
empioyer. An independent contractor cannot be fired so long as he produces a
result that meets the contract specifications.

60.3.20 Right to Terminate. - If a worker has the right %o guit at
any time without {nmcurring 17ability, this indicates an employer—employee
relationship. h '

§ 110-15-61. Reserved For Future Use.

§ 110~15-62. Dentists, Dental Laboratories, Optometrists, Opticians.

§2.1 Dentists, optometrists and similar professionals, when rendering
professional services_are endgaged in _business which is excepted from the
imposition of sales and service tax and use tax.

are subject to the sales and service tax and use. tax..

£2.3 Dentists, optometrists and similar professionals who engage in a
manufacturing activity, such as dentists who operate their own dental lab and
make their own dentures, crowns, bridges, etc., or optometrists who operate
their own optical shop and grind their own lenses, generally are not considered
to be engaging in a professional activity, Such persons will be subject to the

following rules when engaging in manufacturing activities.

62.3.1 A dentist who operates his own dental lab is exempt from
paying tax when he purchases materials to be directly used 7n manufacturing
dentures, crowns, bridges, etc. Those products which are manufactured for

another dentist will be subject to the sales and service tax because the other
dentist must pay that tax on 211 materials and services used or consumed in
rendering a professional service. The fair market value of the manufactured
products which the dentist utilizes. ir rendering professional services to his
own patients will be subject to the imposition of the use tax.

62.3.2 An optometrist who operates his own optical shop is exempt
from paying tax when he purchases.materfals to be directly used in manufacturing
eyeglasses. Those products which are manufactured for another optometrist will
be subject to the saies and service tax hecause the other optometrist must pay
that tax on all materials and services used or consumed in rendering a
professional service. The fair market value of the manufactured products which
the optometrist utilizes in rendering professional services to his own patients
will be subject to the imposition of the use tax.

62.3.3 . If an ouiside patient comes toc the optometrist's optical
shap with a prescription from another optometrist, then the eyeglasses,
including frames, are not subject to the sales and service and use tax upon sale
because they are dispensed pursuant to a prescription. In this case, the owner
of the optical shop, even though he is an optometrisi, need not remit uss tax on
the fair market value of the eveglasses because he is not using these giasses in
the rendition of his professional service. a

62.3.4 Persons engaged in a manufacturing activity must efither pay
the tax and request a refund or credit or use a direct pay permit to obtain
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exemption on goods and services directly used in their manufacturing activity.
Other items which are not integral or essential to the manufacturing activity,
but which are instead considered to be incidental, convenient or remote to the
manufacturing activity, are taxable. Guidelines for determining what 1is
considered to be "directly used" are given in Sections 2 and 123 of these
reguiations. - - -

62.3.5 If a direct pay permit is presented to the vendor, no tax is
charged on the sale of tangible perscnal property or service rendered to the
purchaser. The person using the direct pay permit must keep a record of the
purchases made using the direct pay permit and whether the items purchased wvere
used in an exempt or taxable manner.

62.3.6 _Pursuant to Section 9c¢.7 of these regulations, a direct pay
permit consumers sales tax reiurn and a direct pay use tax return must be filed
on a monthly basis by the direct pay permit holder, together with the tax due on
taxable purchases made using the direct pay permit.

§ 110-15-63. Warranties.

63.1 Warranties offered with the sale of tangible personal property where
no separate charge is made for the warranty are not subject to consumers sales
and seryice tax or uyse tax.

63.1.1 Warranty parts and labor billed by a vendor or retailer to a
manufacturer or other warrantor are taxable to such manufacturer or other
warrantor in those situations where there has beesn no separate charge for the
warranity.

63.1.2 Example. =~ A customer purchases a new automobile from a
motor vehicle dealer. While still under manufacturer's warranty the automobile
requires repair. The dealer performs the repair and bills the manufacturer for
the parts and labor. The charge made to the manufacturer for parts and Tabor is
taxable. This example presumes that the owner of the automobile is not reguired
to pay a deductible amount for repairs performed under manufacturer's warranty.

63.2 Where a charge is made for the sale of a warranty whether it is a
manufacturer’s warranty, an extended warranty or any other type of warranty®
except a warranty upon which the premium tax fis imposed under W. Va. Code
§ 33-3-14, the sale of the warranty is subject to consumers sales and service
tax or use tax as the sale of a taxable service.

63.2.1 Consumers sales and service tax 1s not required to be
collected by a vendor or retailer from a warrantor for repairs, including parts
and laboy, performed pursuant to a warranty where the charge for the warranty
was subject to consumers sales and service tax provided that the warrantor
issues to the vendar or retailer a properly executed exemption certificate. The
charge imposed for the purchase of a warranty represents a prepayment for future
services and when services are performed under the warranty, the warrantor is
eligible to claim the resale exemption.

63.2.2 Example. - A customer purchases an extended warranty to
cover repairs made to a television after the expiration of the manufacturer's
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warranty. During the period of the extended warranty, the television requires
repair. The repair is charged to the warrantor who provides the vendor with a
properly executed exemption certificate claiming that the repair is a purchase
for resale, no consumers sales and service tax is required to be collected from
the warrantor. Any charges made to the television owner, such as a deductible,
are taxable to such owner. See Section 63.3 pertaining to deductibles.

63.3 To the extent that the owner of the property upon which repairs were
parformed under any type of warranty is required to pay a portion of the repair
casts (f.e., a deductibie), the amount so charged to such owner is taxable
unless said owner is eligible to issue and does in fact Tssue a properiy
executed exemption certificate or gives to the vendor his direct pay permit
number.

§ 110-15-64. Boat and Aircraft Dealers. =

64.1 The sales and use of boats which are not subject to the tax imposed by
West Virginia Code § 17A-3-4 (motor vehicle titie privilege tax) and sales of
aircraft are not exempt from the sales and service tax and use tax.

64.2 Salés -of parts and services %o .customers are subject to sales and
service tax and use tax. Any trade-in value of parts is credited against the
price paid.

64.3 Any proceeds derived from storing or docking of a boat is subject to
sales and service tax and use tax.

64.4 Repairs of boats and airplanes performed under warranties are taxable
in accordance with Section 63 of these regulations.

64.5 When a boat or aircraft dealer vrepairs boats or planes for
individuals, he is engaged in the business of selling tangible personal property
and rendering taxable services.

64.6 Purchases of tangible personal property or services (not for resale)
that are used in the business of selling tangible personal property or a taxable
seryice are subject to the consumers sales tax. . .

§ 110-15-65. Motor Vehicle Dealers.

65.1 Sales of motor vehicles which are titled by the Depariment of Motor
Vehicles and which are subject to. the tax imposed by W. Va. Code § 17A-3-4 or a
similar tax imposed by another state are exempt from sales and service tax. The
term "motor vehicie" includes recreaticnal vehicle.

65.1.1 Any motor vehicle which is purchased and delivered in West
Virginia and immediately removed from this State is exempt from the sales and
seryice tax and use tax if the vehicle is then titled and registered in another
state and subjected to a tax on the value of the vehicle by such other state.

65.2 Accessories which are purchased from the dealer after the title and

possession of the motor vehicle have been transferred to the purchaser are
subject to the sales and service tax and use tax.
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65.2.1  As a practical appiication of this rule, the dealer's sales
fnvoice will be accepted as the basis for determining the tax applicable.

65.2.2 Sales of parts and services to customers are subject to
sales and service tax and use tax. Any trade-in value of parts is cradited
against the price paid.

65.3 When a licensed motar vehicle dealer repairs vehicles for individuals,
he is engaged in the business of selling tangible personal property and
rendering a taxable service. ' '

65.4 A person engaged in the business of selling a taxahle service and
taxable tangible personal property is taxable on all of his purchases except
purchases for resale. ’ B

65.5 When a licensed dealer in motor vehicles make purchases of parts and
materials to repair or recondition vehicles held in his inventory for sale, the
purchases are considered ito be purchases for resale and exempt from %ax. For
example, a used motor vehicle dealer purchases. tires and a battery to repair &
car that he will later sell. These items are considered to be purchases for
resale and are exempt from tax. '

65.6 Repairs of motor vehicles performed under warranties are taxable 1in
accordance with Section 63 of these regulations.

65.% Towing charges, if regulated by the Public Service Commission, are
exempt from consumers sales tax. o B

§ 110-15-66. Well Servicing.

66.1 Persons engaged in the business of well servicing are performing a
service subject to the sales and service tax and use tax. Tangible personal
property consumed in this activity is not considered. to be a sale of tangible
property, but is deemed to be consumed in the rendition of the well service and
is part of the service activity. Sales of tangibie personal property apart from
the rendering of well services.are also subject to the sales and service tax and
use tax. .

56.2 Purchases of tangible personal property or services for use in the
business of selling tangible personal property or a taxable service are taxable. -

§ 110-15-67. Laundries, Laundromats and Dry Cleaning.

67.1 Persons engaged in the operation of laundries, dry cleaning, and
related activities, are rendering a service subject to the sales and servica tax
and use tax. Sales of tangible personal property or services through the use of
money-operated machines and devices are subject to the sales and service tax.

67.2 Purchases of money-operated devices which dispense tangible personal
property are subject to the sales and service tax and use tax.
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67.3 Purchases of tangible personal property or services not for resale
that are used exclusively in the business of selling tangible personal property
or taxable services are subject to the consumer tax. '

67.4 See Section 46 of these regulations regarding money operated machines.

§ 110-15-68. Photographers, Film Developers.

68.1 Persons engaged in the business of taking photographs, who do not
develop the film are performing a service subject to the sales and service tax
and use tax. Tax must be collected unless the purchaser properly executes an
exemption certificate or presents a direct pay permit number.

68.2 Purchases of tangible 'personal property or services for use or
consumption in the business of selling tangible personal property or a taxable
service are taxable.

68.3 Persons engaged in the business of taking photographs and who also
develop the film are engaged in a manufacturing activity to the extent they
develop film. For purposes of this reguiation, the activity of developing film
includes the making of prints.

68.4 Persons engaged in a manufacturing activity are taxable on their
purchases except for items directly used in the manufacturing activity. Other
items which are not integral or essential te the manufacturing activity, but
which are instead considered to be incidental, cenvenient or remote to the
manufacturing activity, are taxable. Guidelines for determining what 1is
considered to be 'directly usad" are given in Sections 2 and 123 of these
ragulations. - ' i

68.5 Persons engaged in a manufacturing activity must aither pay the tax
and vequest a refund or credit or use a direct pay permit to obtain exemption on
goods and services directiy used in their manufacturing activity. An exemption
certificate, as well as a direct pay permit, may be used to obtain an exemption
on purchases of goeds and services for resale. A person who takes photographs
and develops film of others is considered to be engaged in multiple Dusiness
activities. Such persons may need to apportion purchases between taxabie
activities and those which are exempt. See Section 9d of these regulations fort
further information regarding apportionment.

68.6 If a direct pay permit is presented to the vendor, no tax is charged
on the sale of tangible personal property or service rendered to the purchaser.
The person using the direct.pay permit must keep a record of the purchases made
using the direct pay permit and whether the items purchased were used in an
exempt or taxable manner. ' -

68.7 Pursuant to Section 9c.7 of these regulations, a direct pay permit
consumers sales tax return and a direct pay use tax return must be filed on a
monthly basis by the direct pay permit holder, together with the tax due on
taxable purchases made using the direct pay permit.

§ 110-15-69. Parking.
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69.1 Persons engaged 1in the business of offering parking spaces to the
pubiic for a fed are performing a service subject tc the sales and service tax
and use tax. Tax must be collected unless the purchaser presents a properly
executed exemption certificate or direct pay permit number. Government-owned
and operated parking facilities which compete with private busipesses are also
rendering a service subject to the sales and service tax and use tax. The fee
charged for parking spaces which are rented for a peried in excess of thirty
(30) consecutive days are not subject to the sales and service fax or use tax.

69.2 Purchases of tangible personal property or taxable services for use or
consumption in the business of selling a taxable service are taxable.

§ 110-15-70. Fraternity and Sorority Houses.

70.1 Food sold by and rooms rented by student fraternities and sororities
that are officially recognized by the college or university at which they are
Tocated, to a student enrolled at the college or university are exempt it the
food is sold or a room is rented on a "contract basis." Food or meals sold to
the general public or on any other basfs other than a "econtract basis" are
subject to sales and service tax. For further information, See Section ©.2.11
of these regulations. '

Food is sold on a "contract basis" only when a fixed price fis paid for
consumption of food products during a specific period of time without regard to
the amount of food product actually consumed by the particular findividual
contracting for the purchase and no money s paid at the time the food product
is served or consumed. The term "specific period of time" means a time period
of not less than thirty (30) consecutive days.

70.2 Charges made .by a fraternity or sorority to 1its members for room
rental are exempt from sales and service tax if the rental is for no less than
thirty (30) consecutive days.

70,3 "Bona fide dues" paid by members of a fraternity or sorority solely
for the privilege of obtaining and maintaining membership in a fraternity or
sorority are not subject to the sales and service tax. "Bona fide dues" within
the context of this reguiation mean only those amounts periodically paid by
members which entitle such persons to membership in a fraternity or sorority.
"Bona fide dues" do not include ary amounts paid for goods, or specific services
rendered to members of a fraternity or a sorority. Amounts paid for goods or
specific services rendered to members of a fraternity or a sorority are subject
te the sales and .service tax, unless they are exempted under other provisions of
the law or these regulations. The inclusion in bona fide dues of charges for
services, tangible personal property or other benefits provided to members may
cause the entire charge to be taxable.

70.4 Purchases of tangible personal property or services that are used or
consumed in the business of selling tangible personal property or taxable
services are subject to the sales and service tax and use tax except for
purchases for resale. Purchases by a fraternity or sorority of food for'meals
is not considered to be a purchase for resale.

§ 110-15-71.  Advertising Agencies. _
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71.1 Adveriising agencies render services, such as layout and artwork
seryices, which are subject to the sales and service tax and use tax and, in
some instances, also engage in the selling of tangible personal property.

71.2 Advertising agencies who purchase items on behalf of their clients,
and receive a fee or commission for such services, must collect sales and
service tax or use tax on such fee or commission unless the client may issue an
exemption certificate or direct pay permit. '

71.3 Purchases made by advertising agencies on behalf of a client may or
may not be subject to sales and service tax and use tax. Purchases of radio and.
television broadcasting time, preprinted advertising circulars, newspaper and
outdoor advertising space for ihe advertisement cf goods or services are exempt

from the sales and service tax and use tax. However, the purchase of other
items such as posterboards and signs may be taxable unless. the client can issue
an exemption certificate or direct pay permit.

§ 110-15-72. Organizations Which Qualify or are Qualified Under 1I.R.C.
§ 501(c)(3) and 501(c)(4) of the Internal Revenue Code. ' '

72.1 Sales to Section 581(c)(3) or 501 {c)(4) Organizations.

72.1.1 Siles of tangible personal property or services to a bona
fide charitable organization which makes no charges for the services it renders
are exempt from the sales and service tax and use tax.

72.1.1.1 This exemption applies only to services, equipment,
supplies, food for meals and materials which are directly used or consumed by
the organization.

72.1.1.2 This exemption does not apply to purchases of gascline
and special fuels. = ) - : :

72.1.1.3 With the exception of purchases of food, this exemption
may be claimed by the organization providing its direct payment permii number to
the vendor or by the organization paying the tax and claiming a refund from the
Tax Department. ) ' .

72.1.2 Sales of tangible personal property or services to a
corporation which charges for its services may be exempi from the sales and
service tax and use tax if it has a current registration certificate issued
under the authority of W. Va. Code § 11-12-1 et seq., it is exempt from federal
income taxation as a corporation qualified under I.R.C. § 501(c)(3) or
501(¢)(4), and it satisfies the requirements of either the foliowing Section
71.1.2.1 or Section 72.1.2.2. _ S i )

72.1.2.1 A corporation or organization which receives more than
one-half of its support from any combination of gifts, grants, direct or
indirect "charitable contributions" (as defined in Section 2 of <these
regulations), or "membership fees" (as defined in Section 2 of these
regulations). The other items included in the term "support,' as defined in
Saction 2 of these regulations, regardless of how they may be combined must
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tetal less than 50% of all suppori provided to the corporation or organization
in order for its purchases to be exempt.

72.1.2.2 An organizaticn which has no paid employees and 1its
gross income from fund raisers, less reasonable and necessary expenses fncurred
to raise such gross income (or the tangible personal property or services
purchased with such net income) is donated to an organization which is exempt
from income taxes under I.R.C. § 501(c)(3) or 501(c)(4).

72.1.3  _No corporation or organization may avail itself of this
exemption unless it has. in fact been gualified as a Section 501(c)(3) or Section
501(c)(4) corporation or organization by the Internal Revenue Service or has
obtained a written ruling from the Tax Commissioner as provided in Section
72.1.3.1. e .

72.1.2.1 If the taxpayer is not, in fact; qualified by the
Internal  Revenue Service, but does, 1in fact, meet the requirements for
qualification, then such corporation or organization shall file with the State
Tax Commiscioner a statement, in writing, verified under oath setting forth such
information as the Tax Commissioner shall need to make a determination. Such
written statement shall be supported by a copy of the corporation's articles of
incorporation and by-laws or similar documents in the case of a non—incarporated
organization. If the Tax Commissioner beifeves such proof to be sufficient, he
will dssue a ~writtem ruling granting exemption to such corporation or
organization. '

72.1.3.2 Where the taxpayer has received a determination or
ruling from the Internal Revenue Service that it is exempt from tax under either
Section 501(c)(3) or Section 301(c)(4) of the Internal Revenue Code of 198%, as
amended, it shall file a copy of such ruling or determination with the West
Virginia State Tax Commissicner. .

72.1.4 The exemption provided in the foregoing paragraph 72.1.2
applies only to services, equipment, suppiies and materials used or consumed in
the activities for which such corporation or organization qualifies as tax
exempt under the Internal Revenue Code. '

72.1.4.1 This exemption does not apply to sales of gasoline ort
special fuels. e e e

72.1.4.2 This exemption does not apply to sales of tangible
personal property or services to be used or consumed in the generation of
unvelated business income as defined in I.R.C. § 513.

72.1.5 The corporation or organization may ciaim the exemption
provided in Section 72.1.2 of these regulations by issuing to the vendor a
properly completed exemption certificate as. provided in Secticn 6 of ihese
regulations. ' : S : -

72.2 Sales by Section 501(c)(3) or 501(c)(4) Organizations.

72.2.1 A corporation or organization which is exempt under the
authority of W. Va. Code § 11~15-9(f) from the payment of sales and service tax
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and use tax on its purchases of tangible personal property or taxable services
is per se exempt from the collection and remittance of the sales and service tax
and use tax on its "casual and occasional sales" as defined in Section 2 of
these regulations.

§ 110-15-73. Distributors of Gasq1ipe”anQZOr Spgcia] Fuei.

73.1 Persons engaged +in the business of distributing gasoiine and/or
special fuel must collect sales and service tax and use tax upon the sale of
such products unless they receive an exemption certificate from the purchaser or
the purchaser is a purchaser of & bulk sale qualified under Section 11.5 of
these requlations; however, if the purchaser 1s a government entity or 1is
another purchaser purchasing for resale, no exemption certificate is required.
Direct pay permits may not be used by a purchaser to obtain an exemption Tfrom
sales and service tax or use tax on gasoline and/or special fuel.

73.2 Purchases for use in business by a distributor of gascline or special
fusl are taxable except for purchases for vrvesale, for which an exemption
ceriificate may be issued. . ,

§ 110-15-74. Reserved for Future Use.

§ 110-15-75. Reserved for Future Use.

§ 110-15-76. Electronic Data Processing Services and Related Software.

76.1 Sales of electronic data processing services and related software to
others are exempt from sales and service tax and/or use tax. For purposes of
this exemption, elecironic data processing services means (1) the processing of
another's data, including all processing such as key punching, kevstroke
yerification, rearranging, or sorting of previously documented data for the
purpose of data entry or automatic processing, and changing the medium on which
data fs sorted; and (2) providing access to computer equipment for the purpose
of processing data or examining or acquiring data stored in or accessible to
such computer equipment.

76.1.1 It is necessary to determine the nature of what is being
purchased by the customer. For example, where a completely computerized Billing*
service actually prints and mails the bills based on information provided by the
client, receives collectibles and records the payments received, the service is
taxable. The fact that a computer is utilized does not result in the service
being exempt.

76.1.2 The purchase by customers of specialized computer software
which allows the customers terminals to communicate directly with a central
processing unit of another is exempt if that is the only use of such sofiware.

76.1.3 The purchase of other software which merely provides
information Lo assist the customer in making business decisfons is taxable.

76.7 Purchases for use in rendering electronic data processing services for -

others and the purchase of related software are taxable, except for purchases
for resale, for which an exemption certificate may be issued.
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§ 110-15-77. Sales of Data Processing Equipment.

77.1 Sales of electronic data processing equipment, accessories, related
materials, and/or supplies are considered to be sales of tangible personal
property and thereby are subject to the sales and service tax and use tax laws,
unless the purchaser presents a direct pay permit number or a properly executed
exemption certificate.

77.2 A seller of tangible personal property is exempt from sales and
service tax and/or use tax only on items purchased for resale for which an
exemption certificate may be issued. A1l other purchases for use in business , —
are taxable unless otherwise exempt.

§ 110-15-78. Physical Fitness Centers.

78.1 Physical fitness centers, gymnasiums, and other such programs are
engaged in the business of rendering personal services exempt from tax only if

they meet all of the requirements set forth in Section 8.1.2.3 of these
regulations.

78.2 Even if physical fitness programs are exempt as personal services,
they are exempt only for the sale of the personal services. Sales of any other
services which are not personal services, as well as sales of any tangible
personal property such as sweatshirts, lotions, cassettes or any other items,
are taxable.

78.3 Persons who are engaged in providing personal services are taxable on
their purchases for use in _the personal service portion of their business.
Except for items purchased for resale, purchases for use fn any portion of the
business related to selling taxable services or tangible personal property are
also taxable. An exemption certificate may be issued for items purchased for
resale. T '

§ 110-15-79. Tanning Salons.

79.1 Persons engaged 1in the business of selling tanning sessions are
ticensing for use, tangible personal property. Licenses for use of tangible
personal property are considered to be sales of tangible personal property and*®
are subject to the sales and service tax and use tax.

79.2 A tanning session, as commonly performed within the industry, is not a
personal service. A tan is provided solely by the tanning bed with no direct
physical contact required from the attendant. The actual service s performed
by the machine. A service performed solely by a machine is not rendered from
one person to another, and, thus is not a personal service.

79.3 Persons engaged in the selling of tanning sessfons are taxable on
their purchases -for use in business, except for any purchases for resale, for
which an exemption certificate may be issued.

§ 110-15-88. Masseuses and Masseurs.

124




State Tax Depariment
Title 110
Serias 1B

80.1 Massaging is considered to be a personai _service. Therefore, the
sales and service tax should not be coliected on the activities of kneading,
rubbing or manipulating to conditien the body. However, should the masseuse or
masseur in the course of his or her business sell tangibie personal property,
such as oils, towels, or sheets ta his or her clients, these sales would be

subject to sales and service tax._

80.2 Persons engaged in providing massage services are taxahle on their
purchases for use in the personal service portion of their business. Purchases
for use in the portion of the business related to the seliing of tangible
personal property are also taxable, except for purchases for resale, Tor which
an exemption certificate may be issued.

§ 110-15-81. Travel Agqencies.

81.1 Charges for services provided by trave]l agencies (such as arranging
for motel accommodations, meal accommodations, reservation of rental cars,
booking cruises, reserving airline tickets, arranging bus tours or selling
passage on international tours for their clients) are subject to tax. However,
sales of or charges for the transportation of passengers in interstate commerce
are exempt from the sales and service tax and use tax. This 1is to be
distinguished from charges for intrastate commerce which remains taxable unless
otherwise exempt. For example, if a travel agency sells a roundtrip ticket from
Charleston, West Virginia to Washington, D.C. and back, that sale would be
exempt as a sale of transportation 1in interstate commerce, but any commission
earned by the agency for that sale would not be exempt. But if the agency sells
a roundtrip ticket from Charleston, West Virginia to Morgantown, West Virginia,
then both the ticket sale and the commission would be taxable, because the
transportation was in_intrastate commerce. _

81.2 A travel agency that arranges group tours should pay tax on items
purchased on behalf of their clients at the time of purchase and should coliect
and remit sales and service tax on any gross profit realized on the package
deal. For example, tax should be paid on the purchase of hotel rooms on behalf
of clients at the time of purchase, and tax should be coilected on the gross
profit from the sale of the package deal, including hote]l room costs. "Gross
profit" in this situation is the gross receipts from the sale, exclusive of the
actual direct costs to the agency of the items in the package deal, but nott
exclusive of overhead costs and other ordinary costs of doing business.

81.3 Commissions earned by travel agency from services provided to various
businesses such as hotels, airlines, and bus lines are subject to sales and
service or use tax. These persons should efther coilect and remit the tax due
on these commissions or obtain a direct pay permit number from the entity for
whom the service was rendered.

81.4 Persons .engaged fin rendering travel agency services are taxablie on
their purchases for use in their business.

§ 110-15-82. Barber and Beauty Shops.

82 1 Barber and beauty shop operators are engaged primarily in a personal
service occupation, and thus, are not required to collect sales and service tax
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on such services. However, barbers, beauticians, manicurisis, etc., consume
various items of tangible personal property and services, in the rendition of
their personal services. The purchases of all such services and property,
incTuding equipment, are subject to the sales and service tax.

82.2 1f, apart from réndering personal services, barbers, beauticians,
manicurists, etc., are engaged fin selling to the public such articles as
shampoos, conditioners, styling aids and accessories, and the like, they are
vendors and must collect the sales and service tax on all such sales. Barbers,
beauticians, manicurists, etc., can issue an exemption certificate for purchases
of property for resale to customers.

§ 110-15-83. Private Music Instruction. =

83.1 Private music instruction, when rendered by certain qualified persons,
is considered a professional service and therefore would be exempt from the
sales and service tax.

83.2 In order to qualify for the professional exemption, such persons must
be certified by the West Virginia Department of Education to teach music, or be
certified by the Department of Education with a speciality in music to taach in
the public school system, or be members of the music faculty of an accredited
institution of higher learning in the State of West Virginia which has approval
from the Board of Regents to award degrees.

83.3 Purchases of tangible personal property or services used or consumed
in the business of rendering professional services are taxable, except for
purchases of property or services for resale. An exempiion certificate can be
issued for purchases-of items for resale.

§ 110-15-84.  Interior Decorating. _

84.1 Persons engaged in the performance of finterior decorating are
considered to be rendering a service subject to the sales and service tax and
use tax and must collect. ard remit tax on these services. Interior decoraters
are taxable on their purchases of tangible personal property and services for
use in the conduct of their business unless such purchases of tangible personal
property qualify as purchases for resale.  See Section 9.3.4 of thesel

regulations regarding purchases for resale.

§ 110-15-85. Bookkeeping.

85.1 A person who performs gereral bookkeeping and accounting seryicaes for
businesses or other individuals, who is neither a certified public accountant or
1icensed publiic accountant, is considered to be rendering a service subject to
the sales and service tax and use tax. .

85.2 Bookkeepers are taxable on their purchases of tangible personal
property and services for use in the conduct of their businesses.

§ 110-15-86. Auctioneers, Auction Sales, Auctions.
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86.1 An auctioneer when commissioned to sell .property on behalf of another
is providing & service which is subject to the sales tax.

86.2 Auctioneers who, in the conduct of their business, hold repeated
auction sales at their place of business are responsible for collection and
remittance of sales afd service tax, irrespective of whether the merchandise
sold. belongs to them or to another person unless the isolated transactions
exemption set forth in Section 9.2.5 of these reguiations applies.

86.3 In those instances in which a person hires an aucticneer to auction
the furnishings from the owner's farm or home, the sales are exempt if they are
an "isolated transaction" as defined in Section 2 of these regulations. (The
came is irue of sheriffs' sales and sales under chattel deeds of trust.} For
example: a person may sell ftems of tangible personal property on four separate
occasions (four isolated transactions)} during the year through an auctioneer,
notwithstanding the fact that the auctioneer may have made numerous sales for
his other clients during the year far in excess of the number allowable under
this definition. However, although no sales tax would be imposed on the
monetary consideration received for the sale of furnishings by an aucticneer in
an isolated transaction, sales tax would be imposed on the fees or commissions
charged for the sale of auctioneering services to the owner of the furnishings

sold. .

86.4 A person engaged in the business of selling a taxable service, such as
an auctioneer, who also sells taxable tangible personal property is taxable on
all of his purchases except purchases for resale. See Section 9.3.4 of these
requlations regarding purchases for resale.

§ 110-15-87. Real Estate Brokers and Real Estate Salesmen.

87.1 Any real estate broker or real estate salesman who is licensed by the
West Virginia Real Estate Commission is providing professional services excepted
from the imposition of the sales and service tax.and use tax when rendering
services which require such a license.

87.2 Purchases for use in rendering professional services are subject to
the sates and service tax and use tax, except for purchases for resale, for
which an exemption certificate may be issued.

87.3 However, those persons engaged in the Dbusiness of appraising real
estate who do not hold a valid West Virginia real estate iicense and cannot
therefore render certified appraisals are not providing a professionat service.
As a result, such persons will continue to be required to coilect sales and
service tax and use tax on the sale of their services.

87.4 Purchases for use in business made by a person rendering taxable
services, regardless of whether such person holds a valid West Virginia real
estate license, are taxable, except for purchases for resale for which an
exemption certificate may be jesued.

§ 110-15-88. Commodity Brokers.
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88.1 Fees or commissions earned from transacting business as a commodity
broker are services which are subject to the sales and service tax and use tax.
The fact that these fees may be computed as. & percentage of sales has no bearing
on their taxability. These fees or commissions are not considered to be
"directly used or consumed" (as defined in Section 2 of thase reguiations} in
the businesses of transportation, production of natural rescurces, transmission,
communication, and manufacturing.

§ 110-15-89. Delivery Charges.

89.1 Separately stated delivery charges are subject to the sales and
service tax, unless the delivery service is provided by a common carrier subject
to regulation by the Public Service Commission.

§ 110-15-90.  Jewelry, Furniture, Hardware, Dry Goods, Apparel Stores.

90.1 Jewelry, furniture, hardware, dry goods and apparel stares make sales
of fangible personal property that are subject to sales and service tax and use
tax. - _ S N — . .

90.2 Any trade-in given by the customer must be credited against the price
paid. To illustrate: The purchase price of a sofa is $800 and the purchaser has
a sofa with a +trade-in value of 3B0. The sales and service tax would be
computed on $75G. : o ' -

90.3 Purchases for use solely in the business of selling tangible personal
property or taxable services are taxable except for purchases. for resale, for
which an exemption certificate may be issued.

§ 110-15-91. Restaurants and Bars.

91.1 A11 sales of food and beverages, and cover charges made by a
restaurant or bar are subject to sales and service tax. Banquet gratuities,
which are fully distributed tec employees, are not subject to sales and service
tax. : L -

91.2 Persons engaged in the business of operating a restaurant or bar are

considered to be retailers, and, thus, their purchases for use in business aret

subject to sales and service tax, except for purchases for resale, for which an
exemption certificate may be issued. . Purchases for resale inciude food as well
as items which are primarily intended to be transferred to the customer as part
of the sale, such as paper bags, food containers, paper cups, straws, disposable
napkins, and plastic forks, knives, and spoons. Items which are reusable such as
cloth napkins, ceramic plates and metal silverware are subject to tax. See
Section 32.6 of these regulations. -

§ 110-15-92. DPrugs. _

92.1 Sales of. drugs dispensed upon written prescription and sales of
insulin to consumers for medical purposes are exempt from sales and service tax.
The term "drug" shall include 211 sales of drugs or appliances to a purchaser,
upon written prescription of a physician or dentist and any other professional
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person licensed to prescribe. This is a per se exemption and no exemption
certificate or direct pay permit is needed to obtain the exemption.

92.2 Drugs sold to hospitals, Ticensed physicians, nursing homes, etc.,
which are to be consumed in the performance of a professional service are
subject to sales and service tax.

92.3 Sales to consumers of non-prescription drugs are subject to sales and
service tax.

§ 110-15-93. Farm Equipment.

93.1 Sales of farm equipment (tractors, tractor Iimplements, combines,
seeders, thrashing wmachines, etc.) to persons engaged in the commercial
production of an agricultural product are exempt from sates and service tax. An
exemption. certificate can be issued by a commercial producer to obtain this
exemption.

93.2 The phrase "commercial production of an agricultural product” means a
farming operation undertaken for profit by raising crops or Tivestock.
Production of agricultural products begins with the cultivation of land
previously cleared for planting of crops or with the purchase or breeding of
Tivestock or domesticated fowl. The production of agricultural products ceases
when an agricuitural product has been transported to the point where it will be
sold by the farmer or processed. .. o '

93.3 This exemption does not apply to purchases for use or consumption in
the construction of or permanent improvement to real property or o purchases of
gasoline or special fuel.

§ 110-15-94. Service Stations.

94.1 Persons engaged in the business of operating a gasoline service
station and making automotive repairs are making sales of tangible personal
property and rendering services subject to sales and service tax and use tax.

94.2 Automotive repairs which imciude parts and installation Tabor are
subject to tax. Parts sold without installation or laber are aiso subject to-

tax. Tax must be collected unless an exempticn certificate or direct pay permit
is given by the customer.

94,3 A person engaged in the business of selling a taxable service and
taxable tangible personal property is taxable on all of his purchases except
purchases for resale. S i

§ 110-15-95. Grocery Store Coupons.

95.1 Since . a store is reimbursed by the manufacturer for the amount of a
manufacturér's coupon, the sales and service tax fs computed on the gross sales
price without any deduction for the coupon. To i1lustrate: a box of laundry
detergent sells for $2.50 and the purchaser has a manufacturer's coupon worth
$.50. The sales and service tax fs computed on the gross sales price of $2.50.
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95.2 Irn the case of coupons issued by a grocery-type store for its own
product, the amount of the coupon is not subject to sales and service tax. 7o
illustrate: a box of laundry detergent sells for $2.50 and the purchaser has a
coupon jssued by that store worth $.50. The sales and service tax is computed

on the net sales amount of 3$2.00. This is considered to be a discount given by
the store. -

§ 110-15-96. Mineral Royalties.

96.1 Owners of minerals in place who iease the right to another party to
mine the minerals are receiving a royalty, which 1is payment for intangible
personal property and is not subject fo the sales and service tax or use tax.

§ 110-15-97. Trailer Parks.

97.1 Persons operating trailer parks who Tease space on a temporary basis
must collect and vemit sales and service tax on such rental fees. However, fees
charged for the leasing of space on a permanent basis are not subject to the
tax. For purposes of this regulation, Teasing on a permanent basis is defined
as a leasing of space for a period exceeding thirty (30) consecutive days.
Where a person leasing space provides other services to the lessees, that person
must collect and remit sales and service tax on charges for such services

regardless of whether the space is being leased on a temporary or permanent
basis. = : - o -

§ 110-15-98. Medical Laboratories.

98.1 Medical laboratories operated under the direction of professional
physicians, are deemed to be providing professional services and thus are not
required to collect and remit sales and service tax on their fees. However,
medical laboratories are reguired to pay sales and service tax and use tax on
purchases for use in their business, except for purchases for resale for which
an exemption certificate may be fssued.

§ 110-15-99. Professionals - Lawyers, Doctors, Etc.

99.1 Persons who are engaged fin a business and are deemed to be
professionals, such as Tawyers, doctors, and any other person censidered to be a*
professional under West Virginia law, are not required to collect and remit
sales and service tax on their services rendered or on any sales of tangible
personal property incidental to such services. However, such professionals must
pay sales and service tax on all purchases for use in their business, except for
purchases for resale when the resale is a nonprofessional sale subject to the
sales and service tax, for which an exemption certificate may be issued.

99,2 Persons who provide continuing professional education and self-study
courses leading to satisfactory fuifillment of continuing professional education
requirements may be considered to be professicnals,

99.2.1 A professional nonprofit organization or other person
providing continuing professional education courses to members of a recognized
profession s itself engaged in the provision of professional services which are
excepted from the consumers sales tax. However, the nonprofit professional
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organization rendering prefessiconal services must pay consumers sales tax on all
sales to i1t of tangible perscnal property (inciuding Teases thereof) or taxable
services unless the transactijons are otherwise exempt.

99.2.2 Meals, food and beverages and written materials, provided as
an incidental companent of a course of centinuing professional education the
cost of which is included in the registration fee charged the participant or
purchaser of the centinuing_ professional education, are excepted from the
consumers sales tax as an integral part of the professional services.

99.2.3 Written course materials, purchased separately from the
prafessional nonprofit organization, which qualify for continuing professional
education credits, also constitute the provision of professional services and
are exempt from consumers sales’ tax when the purchaser obtains continuing
professional educational credit in cenjunction with such purchase through the
use of such written materials.  If written materials are purchased by a
professional primarily for reference, and no professional education credit s
provided, such purchase of written materials is subject to. consumers sales
taxes. T L T ST

89.2.4 If a sale of tangible personal property or taxable services
by a West Virginia vendor is exempt from consumers sales tax, a sale-of the same
nature is exempt from West Virginia use taxes when the sale 1s made by an
out-of-state vendor. If the sale by a West Virginia vendor is taxable for
consumers sales tax purposes, then the sale of the same or simiiar property or
services by an out-of-state vendor will be subject to West Virginia use taxes,
with credit being allowed for sales taxes Tlawfully paid eon the transaction to
another state. Whether the _yendee pays use tax to the vendor or remits 1t
directly to the Tax Commissioner depends on: (1) whether the out-of-state vendor
is authorized or required to collect West Virginia use taxes; (2) whether the
exemption is a refundable exemption or one for which an exempticn certificate
may be given; and (3) whether the vendee has and uses its West Virginia direct
pay permit number. )

§ 110-15-100. Flight Instruction.

100.1 Instructing students .to fly is a service which is exemptea from
the sales and service tax as__a professional service. Sales. of textbookst
required for the course and furnished by the instructor are incidental to .the
providing of the course are exempt. However, charges for sales of instructicnal
aids are taxable. Examples of +taxable charges are sales of textbooks not
required to be used 1in the course of instruction and sales of navigation
plotters, calculators, etec.

108.2 A11 purchases of property or services including exempi textbooks
for use in the conduct .of this type of business are taxable, except for
purchases for resale (upen which tax is collected from the ultimate consumer),
for which an exemption certificate may be issued.

§ 110-15-101. Dance Instruction.

181.1 Income received for instruction in dancing is a service subject
to the sales and service tax.
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i01.2 Sales and service tax must be paid on all purchases of tangible
personal property and serviges which are used in this type of business, except
for purchases for resale subject to tax upon sale to the ultimate consumer for
which an exemption certificate may be issued.

§ 110-15-102. Consuitants. e L

102.1 Persons engaged in the business of providing consuiting services,
who are considered professionals in their fields, such as doctors, lawyers or
any other activity deemed to be professional pursuant to Section 8.1.1 of these
requiations, are not required to coliect and remit sales and service tax on

their fees charged for professional consulting services.  Consultants not
rendering professional services are responsible for coliecting and remitting the
tax en their services.  Services provided by consultants who are deemed

professional in accordance with Section 8.1.1 of these regulations, which do not
fall within the scope of the censultant's professional expertise, are subject to
the tax.

102.2 For example, the service of making copies or conducting survey
polls would not require a professfonal expertise, and would, therefcre, be
subject to tax. .

102.3 Consultants, whether classified as professicnals or
nonprofessionals, are required to pay sales and service tax and use tax on ail
purchases of tangibie personal property and taxable services for use in their
business. o S G o - :

§ 110-15-103. Exterminators.

103.1 Persons engaged 1in the business of exterminating insects,
rodents, or other pests are engaged in rendering a service subject to szfes and
service tax and use tax. When tangible personal property is transferred to the
customer in the rendition of such services, the tax must be computed upon the
total price or charge.

103.2 Persons engaged in repairing or replacing real property damaged
by insects, rodents, etc., may be engaging in contracting activity exempt from
the sales and service tax and use tax. Purchases of tangible personal property‘
and %axable services for use or consumption in the contracting activity. See
Section 107 of these regulations. :

103.2  Purchases of. tangible personal property or services used in the
business of dispensing a service subject to the sales and service tax are
taxable. -

103.4 Purchases for use in business made by exterminators, who also
engage in an exempt activity such as contracting, may be totally taxabie or
partially taxable, depending on their use. To determine how much tax should be
remitted, the purchase price must be apportioned between taxable and nontaxable
activities, as described in Section. 9d of these regulations.

§ 110-15-104. Plane and Boat Rides.
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104.1  Fees charged for the transportation of individuals on excursions,
sight-seeing trips, business trips and the Tike by persons, who are not subject
to reguiation by the West Virginia Public Service Commission, are subject to the
sales and service tax: Provided, That sales for the transportation of passengers
in interstate commerce are per se exempt.

104.2 Purchases of tangibie personal property or services for use in
the business of selling a service subject to the sales and service tax are
taxable. _ . o R -

§ 110-15-105. .Insurance Agencies. = =

105.1 Sales tax does not apply to sales of fJnsurdnce by insurance
agencies. The sale of insurance is a sale of an fintangible and, thus, is not
subject to the sales and service tax and use tax. .. .

105.2 = A1l purchases for use in business made by insurance agencies are

§ 110-15-106. Natural Resource Brokers.

106.1 Fees or commissions earned from transacting business as a natural
resource broker_are subject to the sales and service tax and use tax.

106.2 Tax must be collected on these fees unless an exempiion
certificate or & direct pay permit s presented by the purchaser.

§ 110-15-107. Contracting: General Rules.

— = - e

107.1 ~Application. =~ This regulation prescribes the rules which persons

engaged in the business of contracting must follow to comply with this State's
consumers sales and use tax laws, W. Va. Code arts. 11-15 and 11-15A. The word
"contracting” as used herein is a word of art. It is important for the taxpayer
to first determine whether_he is engaged in contracting activity as cutlined in
these regulations before applying these rules to his activities. A person who
provides contracting services does not collect consumers sales or use tax from
his customer on the gross proceeds he derives from providing the contracting
service. Such persons are generally taxable on all of their purchases of~
tangible personal property or taxable seryices for use or consumption 1in
providing the tax exempt contracting service. Leases of tangible personal
property are also taxed. For a person engaged solely in the business of
contracting, these rules .are not difficuit. Frequently, however, persons
engaged in the business of contracting are also engaged in other Dbusiness
activities which are subject to different rules. A person engaged in two or
more business activities or _in different types of contracting must learn what
the different rules are and when they apply. Otherwise, such person may find
that he has overpaid or underpaid his consumers sales and use tax liability.
For example, a person endaging in tax exempt contracting activity may also
provide taxable repair services or sell tangible perscnal property. While a
person engaging in tax exempt contracting must generally pay consumers sales and
use taxes on his purchases of tangible personal properiy for use or consumption
in that activity, a person providing taxable services or selling tangible
personal property may purchase tangible personal property for resale and give
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the supplier an exemption certificate in 3ieu of paying the tax thereon.
Special rules eXist for persons who engage in the following activities:

107.1.1 Coniractors who are subject to the transition rules. See
Section 108 of these reguldtions for a detailed explanation of these rules.

i07.1.2 Contracting for governmental entities. See Section 109 of
these regulations for a detailed explanation of these rules.

107.1.3 Installation of certain tangible personal property where the
installation thereof is incidental to the sale thereof by a retail dealer. See
Section 114 of these regulations for a detailed explanation of these rules.

107.1.4  Contractors who produce or manufacture tangible personal
oroperty which is used or consumed in their contracting activity. See Section
112 of these regulations for a detailed explanation of these ruies.

107.1.5 TInstallation of tangible personal property. See Section 11l
of these regulations for a detailed explanation of these rules.

107.1.6 Maintaining, servicing or vrepairing tangible personal
property. See Section 115 of these regulations for a detailed explanation of
these rules. - - -

107.1.7 Maintaining, servicing, repairing, altering, improving, or

decorating of buildings, structures or real property. See Section 116 of these .

regulations for a detailed explanation of these rules.

107.1.8 Contracting by nonresident persons. See Section 110 of
these regulations for a detailed explanation of these rules.

107.1.9 Contraciors who engage in producing natural resources or in
reclamation, waste disposal or environmental activities associated with the
production of natural resources. See Section 123 of these regulations for a
detailed explanation of these rules,

107.2 Basic Rules Relating to Contracting.

1

107.2.1 "Contracting"  Definmed. -  Effective July 1, 1983,
"Contracting" is defined to mean the furnishing of work, or both material and
work, for another by a contractor in fulfiliment of a contract for the
construction, alteration, repair, decoration or improvement of a new or existing
building or siructure (or any part of a building or structure), or for the
removal or demolition of a building or structure {or any part of a buiiding or
structure), or for the alteration, improvement or development of real property,
but only when such activity results in a_capital improvement to a building or
structure or to real property. When such activity does not result in a capital
improvement, the activity is a taxable service.

107.2.1.1 By statute, merchants who sell certain types of
tangible personal property from their inventery and as part of the sale agree to
install the property or to arrange for its installation are not engaged in
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contracting. See Section 114 of these regulations for further discussion of
this rule.

187.2.1.2 Other Definitions. - The definitions of other terms
relevant to this regulation may be found in Section 107.30 of these regulations.

107.2.2 "Contractor" Defined. - A contractor is any person who 1is
engaged in the business of contracting. The phrase "person who is engaged 1in
tha business of contracting” as  used herein means any person who coffers
contracting service toc the public or %o others for a consideration, whether such
person offers the contracting service continuously, part-time, seascnally or for
short periods. A contracter may be a prime contractor, subcontractor, general
contractor or specialty contractor.

107.2.3 Form of Contract Not Controlling. - Beginning July 1, 1989,
the form of the contract is no Jonger controlling. Any activity that fails
within the scope of contracting constitutes contracting for purposes of the West
Virginia consumers sales and use tax laws regardless of whether the contract
governing such activity is written or oral and regardless of whether the
contract ig in substance or form a lump sum contract, a cost-plus contract, a
time and materials contract (whether or not open ended), or any other kind of
contract.

107.2.32.1 Transition Rule for Open-Ended Time and Material
Contracts. - Prior to July 1, 1989, certain time and material coniracts for
cantracting type activity were not treated as contracting. The materials
component of such a contract was treated as a sale of tangible perscnal
property; and the labor compenent of the contract was treated as the providing
of a taxable service. Prior law continues to apply to contracts entered into
prior to July 1, 1989. This transition rule is discussed further in Sectian
108.1.1.1 of these regulations.

107.2.4 Imposition of Tax. - Unless otherwise noted, the consumers
sales and use tax laws treat every contractor as the user or consumer of all
tangible personal property or taxable services furnished to him or by him in
connection with contracting activity. Since March 1, 1989, a contractor must
pay consumers sales and use taxes on his purchases of tangible personal property
or taxable services that are or will be directly used or consumed in thé%
actiyity of contracting unless such purchases fall under one of the transition
rules or are of materials used or consumed in contracting for a governmental
entity. Contractors have been required, since July 1, 1987, to pay ccnsumers
sales and use taxes on all purchases of tangible personal property or taxable
seryices not directly used in contracting unless such purchases fall under one
of the transition rules.  Contractors who produce or manufacture tangible
personal property which they use or consume fin their contracting activity must
pay cansumers sales or use taxes aon the gross value of such produced or
manufactured tangible personal property. See Section 111 for a detailed
explanation of rules pertaining %o contractors 'who produce or manufacture
tangible personal property which they wuse or consume in their contracting
activity.

107.2.5 Purchase of Materials and Supplies by Coptractors. - For
purposes of the consumers sales and use taxes, saies of materials or supplies to
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contractors for use or corsumption in contracting activity are taxable. Except
as provided elsewhere in these regulations, contractors purchasing materials or
supplies must pay consumers sales tax at the time of the purchase. Special
rules exist for purchases of materials for use in governmental contracting. See
Section 109 for a detailed explanation of these rules.

107.2.6 _ Purchase or Lease of Jools or Equipment. — A contractor is
considered the final user or consumer of all tools, equipment or machinery
purchased to perform contracting services. Therefore, sales of tools, equipment
or machinery to contractors to perform contracting services are subjesct to
consumers sales and use taxes. unless. the sale s grandfathered under
pre=March 1, 1989 rules contained in Seciion 108. Leases of tools, machinery or
equipment by a  contractor to perform contracting services are treated as
purchases for consumers sales or use taxes. '

107.2.6.1 Leases of tools, equipment or machinery by a contractor
are not exempt from consumers sales and use taxes on the theory that the leased
tangible personal property is an ingredient or component part of the services
performed by the contractor. This result applies regardless of whether the
services are taxable or are exempt from the consumers sales and use taxes
because the service is contracting.

107.2.6.1 Nor are leases of tools, equipment or machinery by a
contractor exempt from consumers sales and use taxes on the theory that the
leased tangible personal property is consumed in the production of the service
performed by the contractor, regardless of whether the services are taxable or
are exempt from the consumers sales and use taxes because the service 1is
contracting.

167.2.7 Purchases of Taxable Services.

107.2.7.1 Taxable services purchased.by a coentractor are subject
to consumers ‘sales or use taxes, unless such services are purchased by a
contractor exclusively for use in fulfiiling a contract which is grandfathered
under pre-March 1, 1989 rules or are purchased from a subconrtractor in
fulfillment of +the prime contractor's _contract resulting in a capital

improvement to a building or other structure or to real property. .

107.2.7.2 Taxable services inciude, but are not iimited to, the
following: S _ o -

107.2.7.2.1 The fabrication of tangible personal property
owned by the contractor for incorporation into a building or other siructure or
other improvement of real property. ' - '

107.2.7.2.2 Installation of wall-to-wall carpeting or
other floor cavering by a retail dealer of the carpeting or other floor covering
as part of the sale thereof to the contractor.

i07.2.7.2.3 Installing tangible personal property except
where such installation is part of a capital improvement to a building or other
structure or to_real property.
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107.2.7.2.4 Maintaining, servicing, or repairing real or
tangible personal property owned or leased by the contractor, except when such
activity results in a capital improvement to a building or structure or to real
property.

1807.2.7.2.% Rental of equipment with an cperator.

Example 1. . Homeowner hires ABC Construction to build an
addition to his house. As part of the contract, ABC Construction is to paint
not only the new additien to the home, but also %to repaint existing adjcining
roams. ABC Construction subcentracts the painting to Rainbow Painting Co.
Repainting of existing painted walls is normally a taxable service, while
initial painting of new walls or structures 1is contracting because It
constitutes a capital improvement. (See Section 117.16 of these regulations for
a detailed explanation of the rules pertaining to painting and papering.)
Although ABC Construction is a contractor, it does not pay tax on any of the
painting services rendered by Rainbow Painting Co. Although the service
provided by Rainbow Painting Co. of painting the existing rooms would by itself
normally be a taxable service, it will not be taxable because it is performed as
part of the prime contract for new construction, reconsiruction, alteration,
expansion, or remodeling which itself resulted in a capital improvement.
Rainbow Painting Co. would be treated as . a contractor and must pay tax on its
purchase of paint and other tangible personal property used.on the job. Rainbow
Painting Co. may wish to obtain a prime contractor's certificate of capital
improvement from ABC Constructicn to document why tax was not charzed.

Exampie 2. Homeowner_hires Rainbow Painting Co. to return to paint
his upstairs rooms. Rainbow Painting Co. is providing a taxable service and
should charge the Homeowner tax on both the paint and the Tabor. Rainbow

Painting Co. may purchase the paint exempt from tax as a purchase for resale.
The repainting of the upstairs rooms is a taxable service because it is not a
capital improvement nor is it performed on or with new construction, alteration,
expansion or remodeling which itself resulted in a capital improvement.

Exampie 3. Homeowner hires ABC Construction to build an addition
to his house. -During the construction, ABC Construction's truck breaks down.}
ABC Construction will pay tax to the repairman on the service work to the truck.
The purchase of the service work from the repairman is not exempt from sales and
use tax, because it is not a purchase of services from a subcontracter fin
fulfillment of a prime contract resulting 1in a capital improvement to &

building, structure or real property.

107.2.8 Dut-of-State Purchases.

107.2.8.1 The use in West VYirginia of any materiais or other
tangible personal property or services purchased outside of West Virginia f1s
taxable, subject to the credit allowed by W. Va. Code § 11-15A-10a for sales or
taxes Tawfully paid tc another state.

107.2.8.2 Nonresident Contractors should See regulation Section
§ 110 of these regulations.
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107.2.9  Purchase of Materials for Use in Performance of Contracts
Qut-of-State. . _ ' -

107.2.9.1 The purchase of materials in .this State for use in
erecting a building or other structure or improving real property of octhers
Tocated in another state are subject to West Virginia consumers sales taxes when
such materials are picked up by the contractor in West Virginia.

107.2.9.2 Such purchases of materials are not subject to this
State's consumers sales tax when they are delivered to an out-of-state job site

by:
107.2.8.2.a lThe supplier;
107.2.9.2.b A common carrier; or
107.2.9.2.¢c An unregulated carrier hired by the supplier.
107.2.10 Subcontractor's purchases and services. - Where a contractor

(subcontractor) enters into a contract to perform specified operations for a
second contractor (prime contractor):

107.2.10.1 The purchases of the subcontractor shall be
treated in the same manner as purchases of a prime contractor.

107.2.10.1.a Taxable services purchased by & subcontractor
ara subject to the consumers sales and use taxes.

107.2.10.1.b Purchases of materials by subcontractors for
use in fulfilling contracts with prime contractors are taxable unless the
purchases are exclusively used in fulfilling contracts with a prime contractor
fulfilling a contract with a governmental entity, who has authority to issue a
government contractor's Materials Purchase exemption certificate or with a prime
contractor fulfiiling a contract grandfathered under pre March 1, 1989 ruies
contained in Section 108, .

107.2.10.1.b.1 Example. - Ownér and Contractor entered
into a written contract on February 10, 1989 to construct a building. On
June 1, 1989, Contractor enters into a written contract with Subcontractor to
complete a portion of the building. Purchases of tangible personal property and
taxable services directly used by Subcentractor to complete his work on the
building would be exempt from paymen:i of consumers sales and service tax and use
tax because such purchases are in fulfiliment of the contract for contracting
executed on February 10, 13889,

107.2.10.3  Services performed by a subcontracter for a prime
contractor in fulfillment of the prime contractor's contract resulting in a
capital improvement to a building or other structure or to real property are not
subject to consumers sale and use taxes. _The subcontractor should mafntain
adequate records or may obtain a certificate of capital improvement from the
prime contractor to document that tax was not collected because the services
were performed as part of a prime contract resulting in a capital improvement.
(See Section 107.2.11 for information on certificates of capital improvement.)
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In situations where the subcontractor 1is providing services to a prime
contractor in fulfiliment of the prime contracter's contract resulting in a
capital improvement to a building, structure or real property, the subcontractor
will be treated as a contractor in relation to his purchases. The subcontractor
must then pay tax on his purchases for use in providing the service to the prime
contractor in a manner similar to other contractors.

107.2.11 Prime Contractor's Certificate of Capital Improvement. -
Services performed by a subcontractor for a prime contractor in fulfiliment of
the prime contractor's contract resulting in a capital improvement to a building
or other structure or to real property are not subject to consumers sales and
use taxes. . ' e

107.2.11.1 However, sometimes a subcontractor doing werk for
a prime contractor may not know whether the prime contractor's obligaticn under
the contract with his customer is for the providing of a tax exempt contracting
service or a service which is taxable. To provide greater certainty for a
subcontractors, a subcontractor may obtain a certificate of capital imprcvement
from the contractor.

107.2.11.2 In general, a subcontractor whe accepts a
certificate of capital improvement in "good faith" is relieved of liability for
collection or payment of tax upon transactions covered by the certificate. The
question of "good faith" is one of fact and depends upon a consideration of all
the conditions surrounding the transaction. Both the prime contractor and the
subcontractor are presumed to be familiar with the law and regulations pertinent
to the business in which he deals. In order for "good faith" to be established,
the following conditions must be met: '

107.2.11.2.a The certificate must contain no statement or
entry which the subcontractor knows, or has reason to know, if false or
misleading.

107.2.11.2.6  The certificate must be an officially
promulgated certificate form or a substantial and proper reproduction thereof.

107.2.11.2.c  The certificate must be dated and executed in
accordance with the published instructions, and must be complete and regular in
every respect.

107.2.11.3 . A subcontractor may under these circumstances,
accept this "good faith" certificate of capital fimprovement as a basis for not
collecting consumers sales tax with respect to the transaction from the prime
contractor. o

107.2.12 Customer-Provided Materials. - If the contract calls for the
customer to provide the materials, the contractor is not 1iable for tax on the
materials. The customer should pay the consumers sales and use taxes to the

supplier at the time the materials are purchased.

107.3 . . Definitions. =~ The foliowing words and terms, when used in these
requlations, have the following meaning unless the content in which the term is
used cleariy indicates that a different meaning is fntended:
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107.3.1 Alteration. = The term "alteration" means and is limited to
an alteration which is a capital improvement to a building or structure or to
real property,

107.3.2 Building Materiais.

107.3.2.1 The term "building materials" means all tangible
personal property, including any device or appliance wused by builders,
contractors, or landowners in making improvements, additions, alterations or
repairs to a building or other structure or to real property in such a way that
such tangible personal property becomes a part of the building or other
structure or the realty.

107.3.2.2 A device or appliance becomes a fixture and a part of
the building or other structure or the real property to which it is connected
when it i3 built into or is attached to ithe property in such a way that its
removal would substantially damage or deface such property.

107.3.2.3 Where the removal of the device or appliance would not
substantially damage or deface the structure to which it s connected the
following factors shall be considered:

187.3.2.3.a Actual Connection with or Attachment. - To
become a part of a building or structure or real property, the device the
tangible personal property must have some physical connections such as: by

bolts, screws, nails, cement, piping, or cable; by contact, where the tangible
personal property is necessary to make complete or useable something which is a
building or structure or real property; or by attachment to other tangible
personai properiy which has become a part of a buildirg or siructure or real
property.

167.3.2.3.b Appropriateness to_the Use or Purpose of the
Building or Structure or Real Property %o Which Connected. - The use or purpose

of the tangible personal property must become an element of the use or purpose
of the building or structure or real properiy to which it is connected.

107.3.2.4 This rule is not 9intended to apply to cook stoves,g
refrigerators, washing machines, and portable heaters, acquired for the personal

use of householders or tenants which may be removed without material damage to
the buildings in which they are used.

107.3.3 Capital Improvement.

107.3.3.1 The term '"capital improvement" means an Jimprovement
that is affixed to.or attached to and becomes a part of a building or structure
or the real property or which adds utility to real property or any part thereof
and that lasts, or is intended to be relatively permanent. As used herein, the
term "relatively permanent" means lasting at least twelve (12) months or longer
in duration without the necessity for regularly scheduled recurring service to
maintain such capital improvement. "Regular recurring service" means regularly
scheduled intervals of less than one (1) year. As used herein, the term "adds
utility" means substantially adding to the value eof the building or structure or
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real property or appreciably prolonging or extending the useful 1ife of the
building, or structure or real property.

1467.3.3.2 The tarm capital improvement! includes the
construction, alteration, repair, decoration or improvemeni of a new or existing
building or structure, or any part thereof, and ithe alteration, improvement or
development of real property, which:

107.3.3.2.2 ~ adds utility to the building or structure or
real property or any part thereof by substantially adding to the value of the
building or structure or real property or appreciably proionging or extending
the useful 1ife of the building or structure or real property, and

107.3.3.2.b becomes part of the building or structure or
real property or is permanently affixed to or attached to the building or
structure or real property so that fts removal would cause maierial damage to
the article being removed or to the building or structure or real property
itself, and

107.3.3.2.¢c is intended to bacome a permanent
installaticn or to remain for an indefinite period of time.

107.3.3.3 The following examples illustrate the rule outlined in
Section 107.3.3.2: , . . . i

Example 1. A homeowner enters into a contract with Roofing
Company to replace the roof on his house with a new roof guaranteed to last
twenty years. This is a capital improvement because the new roof appreciably
extends the useful 1ife of the house and once attached, the new roof becomes
part of the house.

Exampie 2. A homeowner entered into a contract with Construction
Company to build a new garage on the homeowner's property. This is a capital
improvement because the new garage substantially adds to the value of the real
property, is permanently attached to the real property, adds utility to the real
property and is intended to be a permanent installation.

Example 3. - A homeowner enters into a contract with Pools R Fun®
Construction Company to construct an in-ground pool complete with a deck around
the pool and appropriate fencing. This is a capital improvement because it adds
utility to the real property and is intended to be_a permanent installation.

107.3.3.4 The term "capital improvement" does not include:

107.3.3.4.4a A contract for the sale and installaticn of
tangible personal property which, when installed, remains tangible perscnal
property, or which, when finstalled, does not add utility to the building or
structure or the real property; or which, when installed, adds utility to the
buiiding or structure or to real property but is not fntended to remain there
for an indafinite period of time; or -

i107.3.3.4.b The sale of tangible personal property to a
customer if under the contract the contractor who sells the tangible perscnal
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property is not responsible for the instaliation of the tangible personal
property furnished and does not arrange for its installation.

107.3.3.5 Example:  John Doe enters intc an agreement with a

supplier to supply all materials necessary for the framing of a home. He enters

into a separate and distinct agreementi with a contractor for instailation of all
the materials purchased from the supplier. John Doe must pay consumers sales
tax on all materials purchased from the supplier because the purchase is of
tangible personal property and not of a capital improvement. The installation
of the materials results in a capital improvement to real property. However,
the installation service is contracting which is exempt from consumers sales
tax.

107.3.3.6 Examblée: ~John Doe hires ACE Roofing Company to replace
10 asphalt shingles on the roof of his home. This is not a capital improvement
to a building or structure or to real property.

i07.3.4  Contract. =

167.3.4.1 The term '"contract" means and includes any agreement
(written or oral), whether on a Tump sum, time and material, cost plus, or other
basis, to:

107.3.4.1.2 Erect, construct, alter, repair, decorate or
improve any building or other structure that results in a capital improvement
thereto, or project, development, or

107.3.4.1.b Alter, improve or develop real property that
results in a capital improvement thereto, or

107.3.4.1.¢ Erect, construct, alter, repair, decorate or
improve any fixed works such as waterways, ejectric generating plants,
electrical transmission or distribution Tlines, telephone or telegraph lines,
railroads, highways, airports, sewers, sewage disposal plants or systems,
waterworks or water distribution systems, gas transmission or distributicn
systems, pipelines and other systems for the transmission of any other Tiquid or

as. - . :
g : 3

167.3.4.1.d Pave surfaces separately or in connection
with any other capital improvement to building or structure or other improvement
to real property. ' ' i

107.3.4.1.e _Furnish and install the property becoming a
part of a central heating, air conditfoning, or electrical system of a buiilding
or other structure, and furnish and install wires, ducts, pipes, vents, and
other conduit imbedded in or securely affixed to the Tand or a structure
thereof, ’

107.3.4.1.¢ Demolish an existing building or structure or
improvement to real property.

107.3.4.2 The term "contract! does not include:
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107.3.4.2.a A contract solely for the sale or for the
sale and installation of tangible personal property such as free standing
sndusirial or commercial machinery and equipment which remains tangible personal
property after its installation; or

107.3.4.2.0 The furnishing of tangible personal property
under what is otherwise a construction contract if the person furnishing the
property is not responsible under the contract for the final affixation or
installation of the property furnished.

107.3.% Contracting. i .

107.3.5.1 Beginning July 1, 1989, '"contracting" is defined to
mean the furnishing of work, or both materials and work, for another by a
contractor in fulfillment of a contract for the construction, alteration,
repair, decoration or improvement of a new or existing building or structure (or
any part of a building or structure), or for the removal or demoTition of a
building or structure (or any part of a building or structure), or for the
alteration, improvement, or development of real property, but only to the extent
such activity results in a capitai improvement to the buiiding, structure or
real propafty, as defined in Section 107.3.3 of these regulations.

107.3.5.2 Beginning July i, 1989, "contracting" does not inciude
the furnishing of work, or both materials and work in the nature of hookup,
connection, installation or other services if such seryice is incidental to the
retail sale of tangible personal property from the service provider's inventory.
in addition, the hookup, connection or installation must be performed by the
seller or performed in accordance with arrangements made by ithe seller.
Examples of transactions that are excluded from the definition of contracting
pursuant hereto inciude, but are not Timited to:

107.3.5.2.a The sale and installation of wall-to-wall

carpeting.
107.3.5.2.b The sale, hookup, and the connection of:
mobile homes
window air conditioning units 1
dishwashers (residential)
clothing washing machines or dryers (residential)
other household appliances
drapery rods
window shades
venetian blinds
canvas awnings
free standing industrial equipment
free standing commercial equipment
107.3.6 Coniractor. - The term contractor means any individual
partnership, corporation or other persen engaged in the business of contracting
for others. The phrase "person engaged in business" as used herein means

persons who offer a contracting service to the public or to others for a
consideration, whether such person offers the contracting service continucusly,
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part-time, seasonaily or for short periods. A contractor may be & prime
contractor, subcontractor, general contractor or specialiy contractor.

107.3.7  Construction Equipment. ~ The term "construction equipment!
means any vehicle, machine, tool, implement or other device used by a contracter
in erecting buildings or siructures for others, or building on, or otherwise
improving, altering, or repairing property for others, which does not become a
physical component part of the property upon which such work is performed, and
which is not necessarily consumed in the performance of such work. Construction
equipment includes, "but is not Timited to, grading, 1ifting and excavating
vehicles, compressors, scaffolds, forms, hand toois and Tadders.

107.3.8  Consiriction Manager. - The term "construction manager"
means a person who enters into an agreement on a fee basis to act between the
owner of the project and the various contractors who are hired and pajd directly
by the owner. As %o such project, a consiruction manager is neither a prime
contractor, a general contractor, ‘@ specialty contractor, a subcontractor nor

any other kind of contractor.

107.3.9 Construction Materials. - The term "construction materials”
means items of tangible personal property purchased by a contractor for
incorporation into property as a physical component part of such property. A
non-exclusive Tist of construction materials fncludes:

Asphalt Paper

Bricks o o Pipirg, vaives, and pipe
Buildar's hardware . fittings

Caulking Material _ Plaster Power poles, towers,
Cement - . . and Tines

Conduit - Putty

Boors el - Reinforcing mesh

Ducts . S S _. - __ Roofing

Eiectric wiring and caonnections : Sand

Fiooring — o -~ Sheetmetal

Glass ' A o v Steel _

Grave]l ) ' : Stone

Insulation ' Stucco

Lath Tile %
Lead B Wall coping.

Lime . __ Wallboard

Linoleum Walipaper

Lumber N o - Wall-tc-wall carpeting {when
Macadam . _ __affixed to the floor)
Millwerk S Weather stripping i
Mortar Windows

0i1 Paint ) Window Screens

Wire netting and screen
Wood preserver

107.3.10 Construction Suppiies. =~ The term "construction suppiies”
means items of tangible personal property consumed in the fulfillment of a
contract, which items do not become & physical component part of the building or
structure or real property upon which work is performed. Supplies include, but
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are not limited to, Tubricants, cleaning compounds, poiyethylene covers, rock
salt and rope. : o

107.3.11. Decoration. - The term "decoration' means and is Timited to
a decoration which is a capital improvement to a building or structure or to
real properiy.

107.3.12 Equipment. - The term "equipment" as used in this rule means
any vehicle, machine, tool, impiement or other device used by a contracter in
erecting structures for others or raconstructing, altering, expanding or
remodeling property of others which does nof become a physical component part of
the property upon which work is performed, and which 1s not necessarily consumed
in the performance of such work. "Equipment" dincludes, but is not limited to
jtems such as:

Compressors Replacement parts for
Drill presses , equipment
Electric generators Scaffolds
Forms Tcols
Hand tools Grading, 1ifting and
Lathes . o excavating vehicies
107.3.13 Fabricator. - The term "fabricator" means any person engaged

in any business or activity involving manufacturing, processing or assembling
property for sale or commercial Use which when installed ordinarily becomes a
physical component of a building or other structure or real praperiy.

107.3.14 Fixtures. - The term "fixtures" means and fincludes items

which are accessories to z building or other Structure which do not lose their
identity as accessories when installed.

107.3.14.1 For an item to be a fixture, the items must be
attached in some way to the real property; it must be adapted to the use to
which the real property is being put at the time the item is attached thereto;
and it must be the intention of the party placing it there to make it a
permanent part of the real property or to teave it there for anm indefinite
period of time.

[ ‘
107.3.14.2 . A nonexclusive 1ist of typical items regarded as

fixtures fncludes:
Air conditioning units .- Plumbing fixtures
Awnings _ -~ Refrigeration units
Burglar alarm and fire alarm ' " Signs

fixtures "’ ~__Telephone switchboards and
Cabinets, counters, and lockers instruments

(prefabricated) Television antennas
Electric generators (affixed to . . Transformers and switchgear

and accessory to a building, 7 Vauit doors and equipment

structure or fixed works -~ Venetian blinds
Elevators, hoists, and conveying N Furnaces, boilers, and heating
Lighting fixtures . » ) units
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107.3.15 Freestanding Industrial or Commercial Equipment. - The term
"freestanding industrial or commercial equipment” means equipment which is
suitable for and is in fact used for commercial or industrial purposes and which
is not connected or attached to a building or structure or real property; can
easily be removed without doing substantial damage to the building or structure
or real property; and is not essential to the basic use or purpose cf the
building or structure or real property.

167.3.15.1. Actual Connection with or Attachment to. = To
become a part of & building or structure or real property, the equipment must
have some physical connectien such as by bolts, screws, nails, cement, piping,
or cable; by contact, where the equipment is necessary to make complete or
usable a building or structure or real property; or by attachment to another

item of machinery or equipment which has become a part of a building or
styucture or real property.

i07.3.15.2 A refrigerator sold to a restaurant for use in its
kitchen is delivered by the seller and installed by plugging it into an existing
electrical outlet or by wiring it directly into the existing electrical system.
Under these facts, the refrigerator is freestanding commercial equipment.

107.3.16 General Contractor. - The term "general contractor" means a
person who enters into an agreement, either written or oral, with the owner of a
project to perform contracting services. A natural persen may not coniract with
himself or a partnership in which he is a partner.

107.3.17 Improvenent.- The term "improvement" means and is limited to
improvements which are capital improvements to a building or structure or to
real property. This term includes, but is not limited to, the following:

1067.3.17.1 The erection, construction, alteration, repair,
decoration or improvement of a building or other structure, project, or
development or other permanent improvement on, under or to real property that
results in a capital improvemant.

107.3.17.2 Furnishing and installing property becoming a part
of any buildirg or other structure, project, or development or other capital
improvement on or to the realty, including tangible personal property that aftert
jnstallation becomes a structure or becomes real property because it is embedded
in a permanently affixed to the Tand or to a structure constituting realty; or

107.3.17.3 ° Altering the land surface of real property by
creating roads, earthen dams or stock lands. (Mining and timbering operations
or reclamation, waste disposal and environmental activities associated with the
production of natural resourcas are treated as the production of natural
resourges rather than as contracting for purposes of the consumers sales and use
taxes.

167.3.17.4 The intention of the purchaser determines whether
a "portabie" building other than a mobile home constitutes improvement to realty
as a fixture or is tangible personal property. The primary criterion is the
mode of annexation. If the building is plumbed, electrified, anchered, or
attached to an existing structure in connection with the sale, it 1is an
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improvement to realty. If none of these conditions exist, the building is
personal property, even though it might be placed on a particular foundation.

107.3.17.5 A contract for the improvement to reality does not
incTude: [P -

107.3.17.5,2 A contract solely for the sale and
installation of freestanding tangible personal properiy, including a contract to
furnish and install freestanding machinery and equipment or other tangible
personal properiy not essential to the building or structure nor intended to
become a part of the realty, and i¥ temporarily “or “incidentally attached, is
readily removable without substantial damage to the tangible personal property
or to the building or structure or real property. T

107.3.17.5.b  The furnishing of tangible personal property
if the person furnishing the property is not responsible for the final
affixation or instailation of the property; or

107.3.17.5.¢ The furnishing of tangible personal property
if the person furnishing the property is respensible only for supervision or
warranty of instailation and does not have the contractual responsibilities of
installation.

107.3.18 Lump_Sum Contract. - The term "lump sum contract” means a
contract under which the contractor for a sfated lump sum agrees to furnish and
install materials or fixtures, or both. A lump sum contract does not become a
time and materials contract when the amcunts atiributable to . materials,
fixtures, labor, or tax are separately stated in the invoice.

107.3.19 Machinery _and Equipment. - The term "machinery and
equipment" means and includes property intended to be used in the production,
manufacturing or processing of tangible personal property, the performance of
services or for other purposes (e.g., research, testing, experimentation) not
essential to the fixed works, building, or structure itself, but which property
incidentally may, on account of its nature, be attached to the realty without
Josing its fdentity as a particular piece of machinery or equipment and, fif
attached, 1s readily removable without damage to the unit or to the vrealty.
UMachinery and equipment" does not include Jjunction boxes, switches, conduit,t
wiring, or valves, pipes, and tubing incorporated into fixed works, buildings,
or other structures, whether or not such items are used solely or partially in
connection with the operation of machinery and equipment, nor does it include
items of tangible perscnal property such as power shovels, cranes, trucks, and
hand or power teols used to perform the comstruction contract.

167.3.20 Materials. —_ The term '"materfals" means and includes
building and construction materials and components, machinery and equipment,
suppiies and other tangible personal property which are directly wused or
consumed by a contractor in_ fulfilling a contract for the provision of a
contracting service, regardless of whether such property is incorporated finto,
attached to, affixed to or set upon a building or structure or real property by
a contractor in the performance of a contract.
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107.3.21 Nonresident Contractor. - The term “nonresident contractor"

means any contractor who is not a resident contractor as defined in Section
107.3.24.

107.3.22 Prime_Contractor. - The term "prime contractor® means a
person who enters into an agreement, either written or oral, with the owner of a
project to perform contracting services. A natural person may not centract with
himself or a partnership in which he is a partner.

107.3.23 Repair. - The term "repair" means and is 1imited to repairs
which are capital improvements to a building or structure or to real properiy.
See Sections 115 and 116 for a deiailed explanation of rules relating to repairs

on tangible personal property, buildings, structures, or real property.

107.3.23.1 A repair which adds wutility by substantially
adding to the value of a building or structure or real property or by
appreciably prolenging the original useful 1ife of a building, structure or real
property 1s a capital improvement if:

107.3.23.1.a it becomes a part of the building or
structure or real property, or

107.3.23.1.b it is permanently affixed to or attached to a
building or structure or real property so .that removal of the repair would cause
material damage to the materials being removed or to the building or structure
or real property ftself, or '

107.3.23.1.¢ ~ it d4s intended to become a permanent
installation or te remain for an indefinite period of time.

107.3.23.2 A repair which neither adds to the value of a
building or structure or real property nor appreciably prolongs its original
Tife is not a capital improvement. A repair which is net a capital improvement
is subject to consumers sales tax and tax must be collected from the customer.

107.3.24 Resident Contractor. - A "resident contractor" means any
contractor who has a bona fide place of business within the State of West
Virginia or is engaged in any manner in carrying on any employment, trade,t
business, or profession in this State regardiess of whether incorporated in this
State or in another state or whether the resident contractor may have a place of
business or conduct any employment, trade, business or profession outside this
State. :

107.3.25 Specialty Contractor. - The term "specialty contractor”
means a person whose business of contracting is iimited to specialty areas such
as heating, air conditioning, piumbing and electric wiring, etc.

107.3.26 Structure.- The term "structure" includes, but 1s not
Timited to everything built up or composed of parts joined together in some
definite manner and attached or affixed to real property, or which adds utility
to real property or to any part thereof, or which adds utiiity to a particular
parcel of property and is intended to remgin there for an indefinite period of
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time. Nonexclusive examples of structures include: buiidings; roads, whether

paved or otherwise; dikes; drainage ditches; ponds; fences; and sidewalks, etc.

107.3.27 Subcontractor. - The term "subcontractor' means a person who
enters into an agreement with a prime contractor, a general contractor, or with
another subcontractor te perform work, or provide both materials and work in
fulfillment of a contract for contracting services.

107.3.28 Supplies. - The term '"supplies" means items of tangible
personal properiy consumed in the fulfiliment of a contract, which items do not
become a physical component part of the property upon which the work s
performed. Supplies include, but are not limited to, Ilubricants, cleaning

compounds, polyethylene covers and ropes.

107.3.29 Tanqible Personal Property. - The term "tangible personal
properiy” means personal property which may be seen, weighed, measured, felt or
touched, or is in any other manner perceptible %o the senses, and inciudes .
tangible goods, wares and merchandise.

107.3.30 Time and Materials Contract. - The term "time and materials
contract” means a contract under which the contractor agrees to furnish and
install materials or fixtures, or both, and which sets forth separately a charge
for the materials or fixtures and a charge for their {installation or
fabrication.

107.4 Tax on Contractor Not to be Passed on as Tax.

167.4.1 A contractor is not allowed fo pass the <consumers sales or
uUse tax on to his customer as a tax. A contractor may take the amount of these
taxes into consideration when preparing his bid.

107.4.2 A contractor, when bidding on a contract, should anticipate
that consumers sales or use taxes will fincrease.the cost of materials and
taxable services by the amount of the tax. Necessary allowance should be made
in figuring the bid, because the contractor will be held responsible for paying
the tax on tangibie personal property and the results of taxable services. used
or consumed in the business of contracting regardless. The tax may not be
identified as a separate item in the formal bid because the contractor cannot®
charge consumers sales tax..

107.5 Contractor's Records.

107.5.1 FEach contractor shall maintain adequate records to support
the use of materials purchased with a Material Purchase certificate and to show
the disposition of all materials purchased with such a certificate.

107.5.2 In the case of an audit, the auditor will examine a copy of
the agreement between the contractor and his customer for a description cf the
work performed. Because the Taw presumes that all transactions are taxable, the
contractor must maintain adequate records to justify why consumers sales tax was
net coellected from his customer.

107.6 Contractor's LiabiTity.
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107.6.1 Generally a contractor must pay Consumers saies or use tax
on the following:

107.6.1.1 A11 of the materials, eguipment, tools, and supplies
which he uses or consumes in the operation of his business; and

107.6.1.2 AT]l materials consumed by him in the fulfiliment of a
contract for a capital improvement to a building or other structure or fo rea]

property except such property as falls within one of the specific exemptions -~

explained in Section 107.6.2.

107.6.2 Contractors may claim dmmunity or exemption from the
consumers sales or use taxes on account of materfals purchased and used or
consumed in connection with contracts with the federal govermment, or with the
State of West.Virginia, its political subdivisions and corporate entities
created by the West Virginia Legislature, provided they have applied for and
been granted authority to use a Material Purchase Certificate. See Section 109
of these regulations for detailed explanation of rules pertaining to
governmental contracting. Contractors may claim immunity or exemption from the
cales or use taxes on account of pirchases directly used in pre-March 1, 1989
contracts. Transition rules for contracts grandfathered under pre-March I, 1989
rules are contained in Section 108 of these regulations.

107.6°3 If a vendor of a contractor doing work in West Virginia does
not cellect the West Virginia tax from the contractor, the contractor shall be
1iable for bayment of the use tax on his purchases of tangible personal property
and taxable seryices from the vendor,

107.7 Saies. to {ontractors..

107.7.1 Vendors who sell tangible personal property to contractors
are reguired to collect consumers sales tax from such contractors based upon the
gross proceeds from such sales uniess they, in good faith, receive from the
contractor a direct pay permit number or a material purchase certificate.
Purchase discounts are not part of the sales price and are not part of the base
for computing consumer sales and use taxes. (Note, there is a distinction
between a purchase discount and a discount for prompt payment. The first is an
allowable deduction whera as the later is not an allowable deduction.)
Materials purchased out-of-state for use in West Virginia are subject to the
West Virginia use tax which f{s payable in the quarter the materials are
delivered into this State.

s

§ 110-15-108. Contracting: Transition Rules.

168.1 Transition Rules for the Period on or After March 1, 1989 to

June 30, 1889. _ o e

Se— — e el e -

108.1.1 Type of Activity. = "Contracting" is defined for the period
March 1, 1989 to June 30, 1989 as the furnishing of work, or both materials and
work, in fulfillment of a contract for the construction, alteration, repair,
decoration or improvement of a new or existing buiiding or structure, or any
part therecf, or for the alteration, improvement or deveiopment of real
property. For purposes of_this definition, the term structure shall fnclude,
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but not be limited %o, everything built up or composed of parts joined together
in some definite manner and attached to real property, or which adds utility to
a particular parcel of property and Is intended to remain there for an
indefinite period of time.

108.1.1.1 Special Rule for Hourly, Open-Ended_Contract Involving
Minimal Materials. - Prier to July 1, 1989, not all activities relating to the
alteration, repair, decoration, or improvement of a building or siructure are
coentracting.  Generally, if a person supplies labor on an houriy basis in
FLU1Ffillment of "a truly open-ended  contract, they are not contracting, but
instead are providing a taxable service. This is true even if the person also
provides a minimal amount of materials, as long as the materials are incidental
to the service being performed. The following three conditions must be met
before - such activity is considered to bDe & taxable service rather than

contracting.

108.1.1.1.a Minimal Materials Provided. = The activity
must be for labor only, or the value of the materials supplied must be so.
minimal that they are incidental to the overall activity. Activities where the
cost of materials are five percent (5%) or Tless of the total price will be
deemed to involve 'minimal® materials.  For activities where the cost of
materials are more than five percent (5%) of the total price, the issue of
whether the materials will be classified as '"minima] materials" will be

determined on an individual basis, depending on the facts of each situation.

108.1.1.1.b Hourly Basis. - The cost of the activity must
be determined on an hourly basis. - '

108.1.1.1.¢c Open-Ended_Contract. - The contract must be
open-ended, so that neither part can determine or agree to the final cost before
performance of the contract is commenced.

i08.2 ‘Examples:

108.2.1  Lump-Sum Contract. - Prior to July 1, 1989, persons engaged
in the providing of labor, or of labor and materials, to a customer for the
alteration, repair, decoration or improvement of real estate, or of a buildin
or structure, under a Tump-sum contract are engaged in contracting, because they:
do not meet the three conditions, enumerated in Section 108.1.1.1 of these
reguiations, necessary to be considered a service activity.

108.2.2 Cost-Plus Percentage Contract. = Prior to July 1, 1989,
persons engaged in the providing of Tabor, or of Tabor and materfals, to a
customer for the alteration, repair, decoration or improvement of rezl estate,
or of a building or structure, under a cost-plus percentage contract are engaged
in contracting because they do not meet the three conditions enumerated in
Section 108.1.1.1 necessary to be considered a service activity.

108.2.3 Contract With "Not to Exceed X Dollars" Clause. - Prior to
July 1, 1989, persons engaged in the providing of Tabor, or of Tlabor and
materials, to a customer for the alteration, repair, decoration or improvement
of real estate, or of a building or structure, under a time and material type
contract that contains 'a "not to exceed X dollars" clause are engaged 1in
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contracting, because they do not meet the three conditions enumerated in Section
108.1.1.1 necessary for the work to be considered a taxable service activity.

108.2.4 Maintenance. Contracts. .- Prior to July 1, 1989, persons
engaged in the providing of laber, or of labor and materials, to a customer for
the alteration, repair, decoration or improvement of real estate or of a
building or structure, under a maintenance contract which meets ail of the
following criteria will be considered to be _engaged in a taxable service
activity so long as the coniract also meets the criteria outlined in Section
108.1.1.1 (minimal materials, hourly charges, and being open-ended so that
neither party can determine the final cost):

108.2.4.1 The work is performed under a retainer contract with a
broad rather than specific scope of work, which does not contain a 'not to
exceed X dollars' clause. .

108.2.4.2 The contractor provides a list of types of craftsmen
and equipment with a per hour cost.

108.2.4.3 The work is performed as requested by the customer on
an open—ended job order basis.

108.3 Takability of Sales. - To determine whether consumers sales tax
should be collected from the customer and remitted, it is necessary to first
determine whether the type of activity invelved is contracting or a taxable

service by examining the criteria set forth in Section 108.1.

108.3.1 Sales of Contracting. - A person who engages in the
providing of Jabor, or Tlabor and materials, to a customer for the alteration,
repair, decoration or improvemeni of real estate, or of a building or structure,
under a contract which would be classified as contracting according tc the
criteria cutlined in Section 108.1.1 does not charge sales tax to the customer. .
The sale of contraciing is exempt from sales and use tax .set forth in Section
9.2.17. - '

108.3.2 Sales of Service. - A person who engages in the providing of
labor, or Tlabor and materials, to a customer for the alteration, repair,
decoration or improvement of real estate, or of a buiiding or structure undar at
contract which meets the criteria set forth under the special rule for hourly,
open-ended contracts invoiving minimal materials outlined in Section 108.1.1.1
must collect and remit sales tax from the customer or obtain an exemption
certificate or direct pay permit.

108.4 Taxability of Purchases. - In order to determine whether
consumers sales and use tax should be paid on purchases for use in these types
of activities, it is necessary to firsi determine whether the type of activity
involved is contracting or a taxable service by examining the criteria szt forth
in the previous Section 108.1. o

108.4.1 Taxability of Purchases for Use in Contracting Activity. =
Beginning March 1, 1889, except as outiined in Sections 108.5 and 108.6 relating
to transition rules and Section 1089 relating to the exempticn for material used

in government contracts, a person who engages in the providing of labor, or
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labor and materials, to a customer for the ajteration, repair, decoration or
improvement of real estate, or of a building or structure, under a contract,
which would be classified as_contracting according to the criteria outlined in
Section 108.1 must pay consumers sales or use tax on his purchases for use in
the contracting activity. This includes machinery, equipment, materials, and
services used in the contracting activity. It does not include labor provided
by employees of the contractoer. Transition ruies are provided in Section 108.5
and 108.6. . Special rules are provided in Section 109 for contracts with the
United States, the State. of West Virginia, its political subdivision, or
corporate entities created by the West Virginia Legislature.

108.4.2 Taxabitiity of Purchases for use in Service Activity. = Prior
to July 1, 1989, a person who engages in the providing of labor, or Tabor and
materials, to & customer for the alteration, repair, decoration, or improvement
of real estate, or of a building or structure, whose activity would be
ciassified as service according to the criteria outiined in Section 108.1.1 fis
exempt on purchases for use in his taxable service activity.

108.4.3 Taxability of Purchases for use in Multiple Activities. - If
a person is engaged in both contracting and taxable service activities or in
multiple business activities of any type, it is possible that he may have to
apportion the tax on purchases ysed ~in more than one activity. The
apportionment must be performed using a reasonable method acceptable to the Tax
Commissioner. Additional information on apportionment is provided in Section 9d
of these regulations. T e e B

108.4.3.1 Example:  Company X engages fin both contracting and
service activities. Of the total $1,000,000 in gross fincome earned by Company
X, $600,000 was from contracting and $400,000 was from service activities.
Company X purchases a drill, a Tadder, and a backhoe on April 22, 1983. The
drill will be used exclusively in service activities, the ladder will be wused

exclusively in contracting activities, but the backhoe will be used in both

contracting and service activities. Since the drill will be used exclusively in
seryice activities and purchases for use 1in service activities are exempt prior
to July 1, 1983, no tax is paid on the purchase of the drill. However, tax is
paid on the full price of the ladder, since it will be used exclusively in
contracting _ activity and beginning March 1, 1989, purchases for wuse 1in
contracting activity are taxable. The purchase price of the backhoe will havel
to be apportioned between exempt and nonexempt uses. This is necessary because
the backhoe is used in both service activities, for which purchases for use are
exempt, prior to July 1, 1989, and contracting activities, for which purchases
for use are taxable beginning March 1, 1989. . The purchase price of the backhoe
was $50,000. One method of apportionment would be to use the percentage of
gross income derived from each activity to determine the amount of tfax due.
Since 60% (600,000 - $1,000,000) of Company X's income was derived from
cantracting activities, and purchases for use in contracting are taxable, 60% of
the purchase price of the backhoe will be taxable for $30,000. At a rate of 6%,
Company X would owe $1,800 in sales and use tax on the backhoe. The method of
apportionment used in this example is for illustration purposes only and may_ or
may not be considered reasonable by the Tax Commissioner in certain situations.

108.5 Transition Rules for Purchases for Use in_Contracting. -

Effective March 1, 1989, purcnases made in-state and out-of-state for both
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indirect and direct use in contracting activity are taxable for consumers sales
and use tax purposes. However, in some situations, purchases will continue to
be exempt if they are direcily used_in contracting activity and fit within the
sjtuations outlined in Sections 108.5.1 through 108.5.5.

108.5.1  Pre-July 1, 1987 Contracts. - Where the contracting activity
is performed pursuant to a binding contract executed prior to July 1, 1987, any
purchases of %angfble personal property or taxable services for use or
consumption in connection with such contract or contracts continues to be exempt
from payment of consumers sales or use taxes with respect to the purchase price
of such tangible personal property or taxable services. This exemption is a
refundable exemption unless the contractor has a valid direct pay permit number
which is given to the vendor of the property or service,

108.5.2 Pre-February 16, 1989 Centracts or Firm Bids. - Where the
contracting activity is performed pursuant tec a binding written contract that
was execuited prior to February 16, 1983 or pursuant to & written contract
executed after February 15, 1989 which embodies a firm written bLid for
contracting made by the contractor prior to February 16, 1989, tangible perscnal
property or taxable services purchased for direct use or consumpticn with
respect to such contract or contracts continue to be exempt from consumers sales
or use taxes under pre-March 1, 1989 rules. This exemption continues to be a
refundable exemption unless the contractor has a valid direct pay permit number
which is given to each vendor.

108.5.3  Pre-February 16, 1989 Material Purchase Contracis. - The
purchase of tangible personal property or taxable services after February 28,
1989 by a contractor will be exempt from consumers sales and use taxes, when
they are purchased pursuant to a written contract entered into on or before
February 15, 1989 dirrevocably obligating the contractor to purchase identified
building materials or specified taxable services in specified quantities. This
exemption continues to be a refundable exemption unless the contractor has a
valid direct pay permit number which he gives to the vendor of the tangible
personal property or taxable service:

i08.5.4  Pre-February 1, 1989 Approval of Federal or State Requlatory
Body for New Construction. - _Where the contracting activity is performed
pursuant to a writien contract entered into before September 1, 1989 for the
construction of & new improvement to real property the constructicn or operation
of which was approved by a federal or state regulatory body prior to February 1,
1989, tangible personal property or taxable seryices directly used or consumed
in fulfillment of such contract will be exempt from consumers sales and use
taxes under pre-March 1, 1989 rules. This exemption is a refundable exemption
unTess the contractor provides the vendar of the tangible perscnal property or
taxable services with the contractor's valid direct pay permit number. Examples
of federal or state regulatory bodies which must approve new construction
include, but are not limited to, the West Virginia Public Service Commission,
the West Virginia Health Cavre Cost and Review Authority and the Federal Energy
Rayiew Commission. Building permits fssued by a tocal governmental entity are
not fjssued by a federal or state regulatory body within the meaning of W. Va.
Code § 11-15-8a(b).

e

154




State Tax Department

Title 130
Series 15

108.5.5. Pre-February 1, 1989 Federal Grant for New Construction. -
Where the contracting activity is performed pursuant to a written contract
executed after February 15, 1889 but prior to September I, 1989 for coenstruction
of a new fimprovement to real property for which construction the owner of the
improvement vreceived a federal grant prior to February 1, 1983, tangible
personal property or taxable services directly used or consumed in fulfillment
of such contract will be exempt from consumers sales and use taxes under pre
March 1, 1983 rules. This exemption is a refundable exemption unless the
contractor provides the vendor of the tangible personal property or taxable
services with the contractor's direct pay permit number.

108.6 Transition Rules for leased Tangible Personal Property Directly
Used in Contracting. - A Tlease_of_tangible personal properiy is generally
treated for consumers sales and use tax purposes in the same manner as a szle of
tangible persenal property. Accordingly, a written Tease for identified
tangible personal property executed prior to February 16, 1589 and expiring
after February 28, 1985 will be exempt from consumers sales and use taxes during
the period of its primary term, but only to the extent the tangible persaonal

property is directly used in contracting.

108.6.1 ‘When the Teased property is directly used in contraciing
only part of the time, periodic Tease payments must bDe apportioned between the
exempt and nonexempt use of the property.

108.6.2 If prior to expiration of the primary lease term, the Tease
is extended or renewed, lease payments for periods beginning the day after the
original primary term of the lezse ended shall be subject to consumers salas and
uUse taxes uniess some other exemption appiies to the transaction.

108.6.3 The foliowing examples illustrate application of this rule.

Example 1: On December 15, 1987 the ABC Construction Company executed
a three year written lease for a bu11dozer for sole use in its contracting
activity. The primary term of the written lease began January 1, 1983 and
expires December 31, 1990. Lease payments for the period March 1, 1989 through
December 31, 1990 w13] be exempt from consumers sales and use Laxes provided the
bulldozer cont1nues to be dirsctly used solely in the Tessee's contracting
activity. 1

Example 2: . Same facts as_exampie one, except on December 15, 1990,
the lessee elects to renew the Tease for one year. Lease payments for periods
subsequent to December 31, 1990.are taxable unless some other exemption applies.

Example 3: Same facts as.example one, except that on December 15,
1980 the lessee exercises his option to purchase the bulldozer for its then fair
market value. The purchase price will be subject %o consumers sales and use
taxes unless some other exemption applies.

Example 4: On February 15, 1989 the ABC Construction Company executed
a three year written Tlease for a bulldozer. for use directly in its contraciing
activity. The primary term of the lease began March 1, 1989 and expires
February 28, 1992. The Tease payments will be exempt from consumers sales and
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use taxes provided the bulldezer is directly used solely in the Tessea's
contracting activity.

Example 5: Same facts as example four, except that on January 1, 1990
the lessee begins using the bulidozer in its coal mining activity. The Jease
payments for the period beginning January 1, 1990 will stilil be exempt from
consumers sales and use taxes, regardless .of whether the Tessee is a contract
miner or the producer of the coal for severance tax purposes. '

Example 6: On February 26, 1989 L&M Construction Company executed a
three year written lease for a bulldozer for use. directly in its contracting
activity. The primary term of the iease began March 1, 1989. The lease
payments under the iease are taxable even though the bulldozer will be directly
used in contracting activity because the 1lease was not executed until

February 26, 1989, rather than on or before February 15, 1989.

Example 7: Same facts as example six, except that the writien lease
executed February 26, 1989 embodies an oral agreement of February 10, 1989 to .
lease the bulldozer. The lease payments are taxable even though there was an
oral agreement on February 10, 1985 to Tlease the bulldozer. The transition

rules recognize only writien contracts.

Example 8: ABC Construction Company entered into a written three year
lease for a bulldozer for direct use in its contracting business. This lease
was executed on February 25, 1389 and the Tlease term commenced on that date.
The lease provides for morthly rental payments which are due on the twenty-fifth
day of each month. Rent s due in advance. On February 25, 1988 ABC
Construction Company paid the first month's rental payment and obtained
possession of the bulldozer. = The first month's rental payment is exempt from
consumers sales and use taxes because it was due on February 25, 1989 prior to
the March 1, 1989 change in the Taw. Payments due for the remaining months of
the rental period will be taxable because the lease was not executed on or

before February 15, 1989,

§ 110-15-109. Contracting for Governmental Entities.

109.1 Exemption for Purchase of Materials for Use in Fulfillment of
Contracts With the United States, the State of West Virginia, its Political®

Subdivisions and Corporate Entities Created by the West Virginia legisiature. -
Purchases of materials for use in fulfillment of a written contract to provide
contracting services to the United, States, the State of West Virginia, its
political subdivisions, or corporate entities. created by the West Virginia
Legislature, are exempt from consumers sales and use tax. . This exemption
applies only to materials which are actually instalied, affixed or incorporated
into the building or structure or_ real property as a capital improvement
thereto. This exemption does not apply to any other purchases of tangible
personal property or to leases or to purchases of services. The building,
structure or improved real property must be owned or going to be owned by the
government entity and must be used by the governmental entity for a governmental
or proprietary purpose. . -

109.1.1 Exampie 1. ACE Constructicn Company enters into a contract
with a West Virginia municipality teo build a pubiic swimming pool and related
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facilities which will be owned and operated by the municipality. The contractor
appiies for and receives a government contractor's material purchase certificate
which he may use to purchase tax free materials that will be fincorporated into
this project by giving a copy of the material purchase certificate to each
vendor. As used here, the term "materials® includes building and construction
materials, machinery and equipment and any other tangible personal property that -
is incorporated dinto the project. This exemption does not apply to the
contractor's purchase of any other tangible personal property such as materials
not incerporated into the project, tools, construction equipment and
construction supplies. Nor does this exemption apply to Teases of tangible
persaonal property or to the purchase of taxable services.

Example 2. ~Same facts as example cne except that ACE Construction Company
subcontracts  the excavating “and earth moving portion of its coniract to
Excavators, Inc. The materials and work provided by the subcontractor in
fulfillment of this subcontract are exempt from consumers sales and use taxes
because they are provided to fulfill the contractor's contract with the
municipality. The subcontractor may use the contractor's material purchase
certificate. The subcontractor must pay consumers sales and use taxes on his
purchase of any materials, etc., not incorporated into the swimming pool
project. . The subcontracior's lease of tangible personal property, e.g., &
bulldozer, or purchase of taxable service, e.g., repairs te construction
equipment, are taxable. The material purchase certificate may not be used for

items such as these.

Example 3. The X County Building Authority agrees to sell industrial
revenue bonds to acquire certain land and construct a manufacturing facility
which it will lease %to. Manufacturing Company. The County Buiiding Authority
enters into a contract with ACE Construction Company to build a turn-key
facility in conformity with the plans, specifications and requiremenis of the
Manufacturing Company. The primary lease term is for twenty (20) years. At the
end of twenty (20) years, the manufacturing company may exercise its opiion to
purchase the facility for $100._  In accordance with generally accepted
accounting principles and for federa? income tax purposes, the Manufacturing
Company will capitalize the cost of the facility and take depreciation on the
machinery, equipment and other tangible personal property. The rent it pays to
the Building Commission may not be expensed. Because the manufacturing facility
will not be owned and used by the X County Buiiding Commission for at
governmental or proprietary purpose, the governmental contractor's exemption
does not apply to materials and other tangible personal property which ACE
Construction Company purchases for incorporation inte the manufacturing

facility.

109.2 Methods of Claiming _Governmental Contract Exemption. - A
contractor or subcontractor entitled to the exemption outlined in Section 109.1
may assert the exemption in one of two ways when purchasing materials prior to
July 1, 1990. The contractor or subconiractor may either present his direct pay
permit or a government contractor material purchase certificate to the vendor to
purchase the materfals tax exempt. Beginning July 1, 1990, the government
contract exemption may only be claimed by presenting a government contractor
material purchase certificate to the vendor.
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169.2.1 Direct Pay Permit. - A direct pay permit includes a direct
pay permit number, which may be presented to the vendor when purchas1ng items or
services for use in business. When the direct pay permit number is given to the
yendor, no tax is charged to the purchaser at the time of sale. However, each
month the direct pay permit holder must file a direct pay permit consumers sales
and use tax return with the Tax Cemmissioner showing the total amount of
purchases, amount of taxable purchases, amount of exempt purchases, and the
amount of tax due on the taxable purchases. The direct pay permit holder is
responsible for directly remitting the amount of tax due on taxable purchases to
the Tax Commissioner. In order to obtain a direct pay permit, appliication must
be made to the Tax Commissioner. The applicant must have a valid business
registration certificate issued in accordance with W. Va. Code § 11-12-1 et seaq.

109.2.2 Government Contractor Material Purchase Certificate. - The
contractor or subcontractor may if he wishes use a government contractor's
material purchase certificate obtained by the prime centractor from the Tax
Commissioner %to assert the governmental contract exemption for materials. A
government contractor's material purchase certificate, unlike a direct pay
permit, may only be used to purchase materials which are exempt because of the
governmental contract exemption outlined in Section 109.1. -

109.2.2.1 Application for Government Contracter Material Purchase

Certificate. = A government contractor's material purchase certificate may only
be obtained by the prime contractor mak1ng timely application to the Tax
Commissioner, The application shall be in the form prescribed by the Tax

Commissioner. When applying for the government contractor's material purchase
certificate, the prime contractor must provide the Tax Commissioner with a Tist
of a1l work sublet to others, indicating the amount of work to be performed, and
the names and addresses of each subcontractor and such other information as the
Tax Commissioner may require. The application for the government contractor's
material purchase certificate may be obtained from the entity awarding the
contract. A government contractor material purchase certificate will expire
upon completion of the contract named therein.

109.2.2.2 Use of the Government Centractor's Material Purchase
Certificate. - In order to assert the governmental contract exemption for

material outlined in Section i09.1, the contractor or subcontractor must present
a copy of the government contractor s material purchase certificate to thet
vendor when purchasing materials for use as a component part of a capital

improvement to a building or structure or fimprovement to vreal property in

fulfiTiment of a governmental contract. The vendor will not charge the

contractor or subcontractor tax on the exempt materials upon receipt of the
material purchase certificate number.

109.3 Vendor's Responsibilities in Relation to Governmental Contract
Exemption. - As long as the vendor, in good faith, takes the direct pay permit
number or government contractor material purchase' certificate from the
contractor or subcontracteor and notes the number thereof on the invoice, sales
sTip or other record of sa]e, the vendor will be absolved of all duties and
responsibilities imposed for the colTection of sales and use tax on the sale.
Failure to take the direct pay permit number or government contractor material
purchase certificate or co]Tecu the amount of fax due will result in the vendor
being 1iable for the amount of tax not collected.
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109.4 A contractor who claims that tangible personal property is exampt

from consumars sales and use taxes because it will be incorporated into &
government contract will be held strictly accountable for the use of such
property and will be 1iable for payment of Consumers sales and use taxes. on any
tangible personal property purchased for use in a tax exempt gavernment coniract
that is not .used in such a contract.

§ 110-15-110. Nonresident Contractors.

110.1 Use tax is levied upon the use in this State of tangibie persaonal
property purchased or leased in another state and brought, imported or caused to
be brought into this state after February 28, 1989 for use in caontracting
activity. Excluded from tax are the following:

110.1.1. _Tangible personal property directly used in the activity of
contracting that was purchased by the contractor prior to March 1, 1989. See
the Transition Rules in Section 108 of these regulations for discussion of the
scope of this exception. )

110.1.2 Tangible personal property not directly used in the activity.
of contracting that was purchased or leased by the contractor prior to July 1,
1987. See the Transition Rulés in Section 108 of these regulations for a

discussion of the scope of this exception.

110.1.3 The use in this State of any tangible personal property
purchased_or leased by a person for use in another state which was actually
placed into substantial use in another state before being brought, imported or
caused to be brought intc this State by such person for use in constructing or
repairing its own buildings, structures or reai property, “Substantial use in
another state" means that the property was used by the taxpayer outside this
State for a period of time equal to or greater than seventy~five percent of the
useful economic life of the determined at the time such property was first

purchased or leased by the taxpayer.

110.2 Contractors (both resident and nonresident) shall compute West
Virginia Use tax on tangible personal property which they purchased and used
outside this State befare such property is brought, imported or caused to be
brought into this state for use in their contracting activity. The measure of®
tax shall be that proportion of the original purchase price of tangible personal
oroperty paid by the taxpayer as the duraticn of time such property is used in
this State bears to its total useful 1ife, For purpose§ of this rule, the ward
fuse" shall mean ‘and_ include use, storage, consumption and stand-by time
occasioned by weather conditions, controversies or other causes, it being the
intention of this rule that the tax shall be computed upon the basis of the
relative time each item of tangible personal property is in this State for use,
rather than upon the basis of its actual use by the taxpayer. In the case of
Jeased tangible personal property, the measure of tax is the amount ot the lease
paymegts attributed to the duraticn of time such leased property was used in
this State. :

110.3 Before any property subject to the use tax is brought into this

State for use as provided above, the owner, or if the property is leased, the
Tessee shall register with the Accounting Division of the West Virginia Tax

159




State Tax Depariment

TitTe 110 _
Series 1%

Department. After registering, ~the taxpayer shall file quarterly reports on
forms furnished by the State Tax Commissioner reperting such property bought,
imported or caused to be brought into this State during the preceding calendar
quarter, together with remittance of the amount of tax due. Such reports are to
be filed on or before the twentieth day of the month following the calendar
quarter in which such property was brought into this State..

110.4 ~ Reports filed pursuant to this rule shall be accompanied by a
schedule listing the property included in the report and showing the original
cost price, duration of time of use in this State, total useful 1ife, and the
taxable amount for each item.

110.5 In :he absence of satisfactory evidence as to the period of use
intended in this State, it will be presumed that such property will remain in
this State for the remainder of its useful Tife, which shall be determined in
accordance with the experiences and practices of the building and construction
trades. Any taxpayer who claims a greater estimated useful 1ife for a given
piece of eguipment than fits econemic useful 1ife shall set forth his reasons
therefore. : :

§ 110-15-111. Installation of Tangible Personal Property.

111.1 General rufe. - Installation of tangible personal propertiy can
either be a taxable service or contracting. Installation of tangible personal
property is generally corisidered to be a taxable service, unless it results in a
capital improvement to a building, structure, or real property or is performed
"on or connected with" new construction, reconstruction, alteration, expansion,
or remodeling of real property or structures which itself results fn a capital
improvement. Whenr an installation of tangible personal property resuits in 2
capital improvement to a building, structure, or real property or is performed
"sn or connected with® new consiruction, reconstruction, alteratieon, expansion,
or vemodeling of real property or structures, constituting a capital
improvement, 1t is considered to be contracting. Guidelines for determining
whether these situations exist are given below.

111.2 Factors For Determination of Capital Improvement. - In
determining whether an installatfon of tangible personal property resuits .in a
capital improvement to a building or other structure or to real properiy, thel
following factors shall be considered. If either of the criteria is met, the
installation will be considered to be a capital fImprovement to a building,
structure, or real property, and will be considered to be contracting.

1311.2.1  The installation results in a significant increase in the
capital value of the building or other structure or of the real property, and
the tangible persanal property becomes part of the building or structure or real
property or is permanently affixed to or attached to the building or structure
or real property so that its removal would cause material damage to the article
being removed or to the building or structure or real property itself, and the
tangible personal property is intended to become a permanent installation or to
remairn for an indefinite period of time. '

111.2.2 The installation results in an appreciable fincrease in the
original useful 1ife of the building or other siructure or of the real properiy
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and the tangible personal property becomes part of the building or structure or
real property or is permanently affixed to or attached tc the buiiding or
structure or real property so that its removal would cause material damage to
the articie being removed or to the buyilding or structure or real property
itself, and the tangible personal property is intended to become a permanent
installaticn or to remain for an indefinite period of Lime.

111.3 New Construction, Reconstruction, Alternation, Expansion or
Remodeiing. -~ The installaticn of tangible personal property is contracting

wher it is performed "on or connecied with" new construction, reconstruction,
alteration, expansion or remodeling of real property or structures which itself
results in a capital improvement to a building, structure, or real property.

111.3.1 The term “on or connected with" as used in Section I111.3 is

broad and conveys its generally accepted meaning. Therefore, in a specific
situation, the facts relating therete are controlling in determining whether the
service is contracting or is a taxable service. "On or connected with" does not

connote that things connected have to be primary or subsidiary to  the
construction, reconstruction, alteration, expansien or vremodeling of the
building or other structure, or real property.

111.3.1.1 Ar incidental relationship can qualify the activity as
contracting if the vrelationship forms an immediate connection with the
construction activity.

111.3.1.2 The presence of a time relationship can also be a
factor in determining the applicability of the contracting exemption.

111.3.1.3 The motive behind the activity and the course of eveants
that could reasonably be expected to cccur would be further consideration in
determining if an exempt contracting service is involved.

111.3.1.4 A physical relationship is also a factor that should be
evaluated. If a building is constructed to house machinery, any enumerated
services relating to the installiation of that machinery would be an exempt
contracting service. For example, piping joining two pieces of equipment housed
in separate buildings would be treated as tax exempt contracting if the
equipment in either building was installed while such new construction,t
reconstruction, alteration, expansion or remodeling of the structure was also
taking place to house the equipment.

111.4 Installation Activities Not Constituting Capital Improvement. -
On the other hand, a capital improvement does not include a contract providing
only for the sale and fnstallation of tangibie personal property that remains
tangible personal property after its installation. Generally, tangible personal
property that is not a capital improvement can be moved without causing damage
or injury to itself or to the structure, does not bear the weight of the
structure, and does not in any other manner constitute an integral part of the
structure. Installation of tangible personal property that does not constitute
a capital improvement is considered to be a taxable service.

111.5 Property Remaining Tangible Personal Property After Instailation.
The fellowing is a 1ist of property which, under normal conditions, remains
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tangible personal properiy after installation and does not constitute a capital
improvement. This 1ist %s non-exclusive and is offered for illustrative
purposes only:

111.5.1 Furnishings, radio and television sets and aniennas, washers
and dryers, portable lamps, home freezers, portable appliances and window air
conditioning units.

111.5.2 Portable items such as tables, counters, cabinets, Tockers,
athletic and gymnasium equipment and other similar items.

111.5.3  Freestanding machinery and equipment, tools, appliances, and
materials used exclusively as “such by manufacturers, industrial processors and
other persons performing a processing function with the items.

111.5.4  Freestanding furniture and equipment, including freestanding
office machines, used in offices and banks.

111.86 Property Becoming Part of Realty After Installation. - The
following is a 1ist of property which, under normal conditions becomes a part of
realty and would be considered to be a capital improvement, and wouid be treated
as contracting. This 1ist is negn-exclusive and is offered for illustrative

purposes only:

111.6.1 Boilers and furnaces .for space heating.

111.6.2 Built-in household items such as kitchen <cabinets,
dishwashers, sinks (including faucets), fans, garbage disposals ‘and
incinerators. : :

111.6.3 Buildings and structural and other improvemenis to
buildings, including awnings, canopies, foundations, for machinery, floors
(including computer room floor), walls, "géneral wiring and lighting facilities,
roofs, stairways, stairlifts,-sprinkler systems, storm doors and windows, door
controls, air curtains, loading piatforms, central air conditioning units,
building elevators, sanitation and plumbing systems, and heating, conling and
ventilation sysiems. .

111.6.4  Fixed year-round wharfs and docks.

111.6.5 Improvements to Tand including retaining walls, roads,
walks, bridges, fencing, railway switch tracks, ponds, dams, ditches, wells,
underground irrigation systems, drainage, sterm and sanitary sewers, and water
supply Tlines for drinking water, sanitary purposes and fire protections.

111.6.6 Telephone switching equipment and wiring.
111.6.7 Residential water heaters, water softeners, intercoms,
garage door opening equipment when % satisfies the requirements of Section

117.8 of these regulations, pneumatic tub systems and music and sound equipment
(except portable equipment).
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111.6.8 Drive-up and walk-up windows, night depository equipment,
remote TV, autoteller systems, vault and vault doors, and camera security
equipment (excepi portable equipment).

111.6.9  Seating in auditoriums and theatres and theatre stage Tights
(except portable seating and lighting).

111.6.10 Silos and grain storage bins.
111.6.11 Storage tanks constructed on the site.

111.6.12 Swimming pools (the framework or walls of which are wholly
and partially underground (except portable poolis)).

111.6.13 Truck platform scaie foundations.

111.6.14 Walk-in cold storage units becoming a component part of a

building.
111.7 Tangible Personal Property Which Become Structures by Their Basic
Nature. - Items which are manufactured as tangible personal property can, by

their very nature, become structure and will be considered to constitute a
capital improvement to a building, structure, or real property. Installation of
these items will be considered to be contracting. However, the determination is
factual and must be made on an item by ftem basis. The following is a 1ist of
criteria to be used in making such a determination:

111.7.1  The degree of architectural and engineering skills necessary
to design and construct the structure.

111.7.2 The overall scope of the business and the contractual
obiigations of the person designing and building the structure.

111.7.3  The amount and variety of materials needed to complete the
structure, including the identity of materials prior to assembly and the
complexity of assembly.

111.7.4 The size and weight of the structure. t

111.7.5 The permanency or degree of annexation of the structure to
other real property which would affect its mobility.

111.7.6. The cost of building, moving or dismantling the structure.

Example. A farm silo, which is a prefabricated glass Tined structure,
is intended to be permanently installed. The prefabricated glass Tlined
structure is 70 feet high, 20 feet around, weighs 30 tons, and it is affixed to
a concrete foundation weighing 60 tons, and it is set in the ground specifically
for the purpose of supporting the silo. The assembiy kit includes 105 stee]
sheets and 7,000 bolts. The siio can be removed without material damage to the
realty or the unit itself at a cost of $7,000. In view of its massive size,
the firm and permanent manner in which it is erected on a most substantial
foundation, its purpose and functien, the expense and size of the task and the
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difficulty of removing it, it is considered a structure and not machinery and
equipment. '

111.7.7 The above criteria is intended only to be summation of
factors which the Tax Commissioner wiil consider in determining whether or not a
project invoives contracting.

111.8 Installation of Tangible Personai Property By Retaiier. - Special
rules apply to the sale of certain tangible personal property by a retailer
involving incidental hookup, connection or instailation. These sales may be

treated as a retail sale to the consumer. See Section 114 of these regulations
for more detailed information concerning these transactions.

111.9 Taxability of Sales. - To_determine whether consumers sales tax
should be collected from the customer and remitted, it is necessary to first
determine whether the type of activity involved is contracting or a taxable
service by examining the criteria set forth in this section.

111.5.1 Sales of Contracting. - A person who engages in contracting
does not charge sales tax to the customer. ~The sale of contracting is exempt
From sales and use tax as set forth in Section 9.2.17 of these regulations.

111.9.2 Sales of Service. - A person who engages in providing of
taxable service must collect sales tax from the customer and remit it to the
state - or obtain an exemption certificate, or direct pay permit from the
customer,

111.10 Taxability of Purchase. - In order to determine whether consumers
sales and use tax should be paid on purchases for use in these types of
activities, it is necessary to first determine whether the type of activity
involved is contracting or a taxable service by examining the criteria set forth
in this sectian.

111.10.1 Taxability of Purchases for Use in Contracting Activity. -
Beginning March 1, 1989, except as outlined in Section 108 and relating to
transition ruies and Section 109 relating %o the exemption for material used in
government contracts, a person who engages in contracting must pay consumers
sales or use tax on his purchases for use in the contracting activity. Thist
includes machinery, equipment, materials, and services used in the contracting
activity. It does not include tabor provided by empioyees of the contractor.
Transition rules and provided in Section 108, Special rules are provided in
Section 109 for contracts with the United States the State of West Virginia, its
political subdivision, or corporate entities created by the West Virginia
tegislature,

111.10.2 Taxability of Purchases for Use in Service Activity. - On or
after July 1, 1989, a person who engages 1in the providing of a service is
taxable on purchases for use in his taxable service activity, except for
purchases for resale.

§ 110-15-112. Materials Produced or Manufactured by Contractors.

164




State Tax Department
Title 110 e e

Series 1b ) —- e

112.1 The consumers sales and use_tax laws provide that where a person
produces a natural rescurce product or manufactures tangible personal property
which such person then uses or consumes in the performance of contracting
activity in this State, such person must pay consumers sales or use tax on the
gross value of the natural resource product or manufactured product so used or
consumed by such person in such contracting activity. The three excepiions to

this rule are as foilows:

112.1.1 Where the natural resource product or manufactured product
is actually installed, affixed, or incorporated into a building, structure or
real property in fulfillment or & contract with the government of the United
States, the government of this State or a political subdivision thereof, or with
a public corporaticn created by the West Virginia Legislature or by a
governmental entity pursuant to an Act of the Legislature, the product is deemed
to have been sold te the governmental entity for which the contracting is being
done even though it 1s directly used or consumed by the contracter in
contracting done for the governmental eniity.

1312.1.2 Where the manufacturer-contractor {or natural resource
producer—-contractor) enters into two separate and distinct written centracts in
arm's length transactions with the contractor (customer), one for the furnishing
of materials and the other for the furnishing of contracting work with respect
to new construction or to a cepital improvement to a building or siructure or
real property. ' '

112.1.2.1 The contract te furnish materials and the coniract to
furnish contracting work shall not be treated as separate and distinct contracts
for purposes of the consumers "sales and use taxes unless it is established by
the contractor through clear and convincing evidence that:

112.1.2.1.a Each contract was an arm's-length
transaction;

112.1.2.1.b The performance of one contract was not
dependent upon the award of the cther contract,

112.1.2.1.¢ The award of one contract was not dependent
upon the award of the other contraci; and 1

112.1.2.1.4d Title to the materiails passed to the
contractor (customer) prior to the time the meterials were incorporated into the
capital improvemeni to a building or structure or real property.

112.1.2.2 The burden of proving that Section 112.1.2 of these
requiations applies shall be upon the centractor.

112.1.2.3 Example. XYZ Co., a public utility, 1is planning to
construct a new electric power generating facility in West Virginia. The XYZ
Co. is subject to the West Virginia Business and Occupaticn Tax on its entire
business conducted within the State and s exempt from the West Virginia
Consumer Sales and Service Tax on its purchases under Sections 9.4.1 and 9.4.4
of these rules. _In constructing the plant, XYZ Co. will purchase major items of
equipment, including the boiler; turbo generator, pumps, mctors, piping, etc. by
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entering into contracts for the acquisition of materials and equipment with one
or more equipment vendors. XYZ Co. may also enter into construction contracts
for all or part of the facility. Under these facts, the Consumer Sales and Use
Taxes are imposed on the acquisition of materials used in constructing the

boiler as follows: - T

a. If XYZ Co. purchases the materials from a materiais vendor
and erects the boiler itself, it will owe no consumers sales or use tax on the
purchase of thes materials.

b. If XYZ Co. purchases the materials from a materials vendor
and contracts with a coniractor other than the materials vendor to construct the
boiler, XYZ Co. will owe no consumers sales or use tax on the purchase of the
materials. The contractor will also owe ho consumers sales or use tax on the
construction contract tax because contracting services are exempt under Section
8.2.17 of these rules.

c. If XYZ Co. requesis separate bids for the materials and for
construction of the boiler and the same contractor-manufacturer is awarded both
the materials and erection contracts, the Tax Commissioner will recognize the
separate contracts and XYZ Co. will not owe the consumers saies or use tax on
the purchase of the materials. The charge for erection wiil also be exempt
because contracting services are exempt under Section 9.2.17 of these rules.

d. If XYZ Co. enters into.one coniract covering both the
procurement of  materfals and construction of the -boiler with a
contractor-manufacturer of boilers, the contractor-manufacturer will owe the
consumers sales and use tax on the fair market value of the boiler which it
manufactured as well as on the purchase price any tangible personal property or
taxable services which it used directly or indirectly in rendering the tax
exempt contracting service. _

112.1.3 Where the natural resgurce product or manufactured product
is physically produced or manufactured on the job site where the contracting
activity f{s taking place, and such product is directly used or coensumed in
contracting activity at that job site, the raw materials used or consumed in
such contracting activity are taxable and the gross value of the product or
manufactured product is not separaiely taxed.

Example 1: ABC Asphalt Company enters into a subcontract with the
general contractor of a large shopping mall for ABC Company to pave the mall's
parking lot. ABC Asphalt Company moves its portable asphalt plant to the job
site. The asphalt manufactured by the plant is used solely in fulfilling the
shopping mall contract. The asphalt mix which ABC Asphalt Company purchases {s
taxable because it is tangible personal property which ABC Asphalt Company uses
or cansumes in jits contracting activity. The exemption for tangible personal
property directly used or consumed in manufacturing activity does not apply to
asphalt mix (and other similar property) because the asphalt mix s directly
used or consumed in contracting activity and the product is manufactured on the

Job site.

Example 2: Same facts as example one, except that ABC Asphalt Company
utilizes the portable asphalt plant to also manufacture asphalt which 1t sells
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other contractors. Under these facts, the asphalt mix is a raw material used in
manufacturing tangible personal property. ABC "Asphalt Company must collect
consumers sales tax from the contractors who purchase part of the manufactured
asphalt. ABC Company must also pay consumers sales tax on the gross value of
the manufactured asphalt which it consumes in iis contracting activity.

Example 3: ACE Heating and Contracting (ACE) Company has a contract
to install a heating and air conditioning system in a fen story office building
that s being constructed. ACE has a metal shop at which it fabricates standard
sizes of duct work which it uses 1in iis contracting business. It also seils
duct work to other contractors. The gross value of duct work which ACE
fabricates at the shop and uses in its contracting activity 1is subject to
consumers sales.tax. ACE also fabricates duct work at the job site. ACE will
not pay consumers sales %ax on the gross value of the duct work which it
fabricates an the job site, but will pay consumers sales or use tax on the sheet
metal which it uses at the job site to fabricate the duct work, ACE will not
pay consumers sales or use tax on the sheet metal which is uses at its shop to
fabricate duct work, because this sheet metal 9s a raw material used to
fabricate (manufacture duct work).

Example 4: XYZ Construction Company (XYZ) produces limestane which it
manufactures into various limestone products. It uses a portion of these
timestone products ir its contracting activity. XYZ must pay consumers sales
tax on the gross value of the Jimestone products which it manufactures and uses
in its _ contracting activity, unless the 1limestone used in the contracting
activity is deemed to have been sold to a governmental entity and the contractor
has obtained a materials purchase certificate for the particuiar government
contract. IT the contractor has not obtained such a certificate, then the
special rule permitiing tax exempt treatment of materfals directly used or
consumed in Tulfiliment of the government contract does not apply and the
contractor must pay tax on all the materials directly used or consumed in the
contract. :

i12.2 Where the contractor s the manufacturer or compounder of
ready-mix concrete or asphalt plant mix used in the performance of a contract,
the ready mix concrete or asphalt plant mix is compounded at the job site, the
tax applies to ithe cost of the ingredients that become a component part of the,
ready-mix concrete or the asphalt plant mix and to the portabie mixer. —"Mixed-
at the job site" as used herefn means mixed in a portable plant or mixer set up
at or near the job site for use solely in connection with the job for which the
concrete or plant mix is prepared and used and from which pTart no concrete or
plant mix is produced for sale. '

112.3 Determination of "Gross ValueM. - Whenever a person partially or
wholly consumes or uses tangibla personal property in contracting in this State
which he produced or manufactured in this State or in another state, the gross
vaiue thereof for consumers sales and use tax purposes shall correspond as
nearly as possible to the gross proceeds which such person would have received
from the sale of such natural resource product or manufactured product to
another persen in an arms-Tength transaction, as that term is defined fer
federal income tax purposes. Such value shall be determined by application of
the follewing rules in ihe order stated:
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112.3.1 The value of the natural rescurce product or the
manufactured product consumed or used shall be equal to the selling price, at
the place of use or consumption, of similar products of like quality and
character offered for sale in similar quantities by persons unrelated to the
taxpayer. ' T '

i12.3.2 In the absence of sales of similar natural resource products
or similar manufactured products by other persons as a guide to value, gross
yalue shall be equal to the average price at which sales of the same or a
similar product are made during the taxable year to customers of the producer or
manufacturer.

112.3.3 " In the absence of sales to customers of the taxpayer as a
guide to value, gross vaiue shall be determined by first determining the cost of
the product and adding thereto the average markup realized by the producer or
manufacturer of the product being valued. The cost of the product shall include
every item-of cost attributable to that particular product, incTuding all direct
and indirect overhead costs. = _ I o

§ 110-15-113. Contractors Who Are Also Retailers. =

113.1  Special rules apply where contractors are in a dual business
which  inciudes reselling "to the general public, on & recurring
Noyer~the—counter basis, the same type of tangible personal property which are
used by them in their own contracting activities. 'A person operating in such a
manner is referred to in this rule as a contractor-retailer. A sale by a
contractor-retailer of tangible personal properiy, which does not proyide for
installation of the merchandise sold is considered a retail sale and is subject
to the consumers sales tax. Conversely, a sale by a contractor-retailer of
tangible personal property which provides for dinstallation of the tangible
personal property is generally considered to be contracting and consumers sales
tax shall be paid by the contractor-retailer based upon the cost of the tangible
personal property at the time the tangible personal property is withdrawn from
inventory for use 1in the contracting activity unless the rules set forth in
Section 114 apply. Section 114 provides speciai rules for retailers who sell

certain types of tangible perscnal property including incidental installation,

113.2 A contractor-retailer may purchase . construction materials,t
supplies and equipment etc. from vendors free of consumer sales tax when the
purchase is for resale.” When a valid exemption certificate is furnished, the
vendor is relieved from the responsibility of collecting the tax if the
purchaser has demonstrated that he is a contractor-retailer under the provisions

of this rule. The burden of such proof is upon the purchaser.

113.3 The business records . of a contractor-retailer must clearly
reflect the use made of items purchased and the records must be in such form
that the Tax Commissioner can readily determine that the proper consumer sales
and use tax liability is being reported and paid.

113.4 The following examples are offered to. illustrate the

responsibility for paying and remitting consumer sales tax under the above
rules: - - :
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Example 1. ABC Company operates a retail outlet that sells Tumber and
other building materials and supplies. ABC Company is also a contractor which
builds residential and commercial structures. ABC Company would be considered a
contractor-retailer and would, therefore, purchase ail inventory items for
resaie. Those items which are used in the performance of a construction
contract would be subject %o tax in the period they are withdrawn from
inventory., The tax would be computed on the cost of the items withdrawn from
inventory. Those items which are sold over-the-counter 1in the retajl outlets
would be subject to tax at the time of sale. The tax would be computed on the

over-the~counter selling price.

Exampig 2. EFG Company is a mechanical centractor and has no retail
outlets. EFG Company rarely sells any of its inventory to other persons or to
other contractors. FEFG Company would not be considered a contractor-retailer
under this rule. However, EFG Company would be considered a contractor and must
pay tax to its vendor at the time it purchases any construction materials,
supplies, equipment or cther tangible personal property. However, on those rare
occasions when an imventory item is seld to another person or to another
contractor, tax must be collected at the time of sale, therefore, EFG Company
should be registered to collect consumer sales tax. An adjustment can be made
to the sales tax reported by taking a credit for tax previously paid on the item
sold, , ) :

Example 3. Country Construction Company is owned and operated by two
individuals in a rural West Virginia community. ~They do not have a retail
outlet but they freguently make sales of building materials which are in their
inventory to local residents. Country Construction Company would be a
contractor-retailer and could purchase all inventory ftems for resale. Those
items which are used in the performance of a construction contract would be
subject to tax in the period they are withdrawn from inventory. The tax would be
computed on the cost of the items withdrawn from inventory. Those items which
are sold to residents would be subject to the consumers sales tax at the time of
the sale. The tax would be computed on the selling price of the items.

Example 4. Downhome Construction Company is operated by two individuals in

a rural West Virginia community. They do not have a retail outlet and rarely
make sales of building materials from their fnventory to local residents.

Downhome Construction Company would not be considered a contractor-retailert
under this rule. Rather, Downhome Construction Company would be considered a
contractor and must pay tax to its vendor at the time it purchases any building

materials, supplies and equipment. When sales are made to Jlocal residents, tax

must be coliected 2zt the time of sale, therefore, Downhome Construction Company
should be registered to collect consumer sale tax. However, Downhome
Construction Company can adjust its consumer sales. tax report by taking a credit
for tax paid to its vendor on the item sold to the local resident.

§ 110-15-114. Sales_of Tangible Personal Property with Incidental Instailation.

114.1 The sale of certain types of tangible personal property with
incidental hookup, connection or installation by a "retail dealer" or by his
arrangement is a transaction which is considered to-be a sale of tangible
personal property to a final consumer. Therefeore, tha retail dealer who sells
such tangible personal property with incidental hookup, connecticn or
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installation may purchase the tangible personal property exempt from tax as a
purchase for resale. This. rule should not be confused with Section 113
regarding building equipment. A M"yetail dealer," is a merchant engaged in
reselling to the general public on a recurring "ovar the counter” basis from a
general or special store during regular business hours. The term "retail
dealer" deoes not include a contractor who makes only occasional retail sales to
the public and who does not have a regular retail place of business. This
section does not apply to installation performed by a third party arranged for
directly by the purchaser, and not by the retail dealer,

114.2 IT order to determine whether hookup, connection, or installation
i< incidental to the retail sale of tangible personal property, the true sbhject
of the transaction must be examired.. If the true object of the transaction is
to secure the tangible personal property, then the entire transaction fis
taxable, including the hookup, connection or installation charge.

114.2.1 Hookup, connection or installation will be considered
incidental, when rendered in ceonnection with the retai]l sale of the items set
forth below. This list is for illustrative purposes only and is not intended to
be all-inclusive.

Wall-to~wall carpeting Drapery rods

Mobile Homes (See Section Window shades
122 for additional rules Venetian biinds
relating to the sale and Canvas awnings
instaliation of mobile homes) Free-standing industirial

Window air conditioning units and commercial eguipment
Dishwashers : -

Clothing washing machines or dryers

Other household appliances

114.3 Elements of a mixed contract, e.g., where an installation
contract is mingled with a tangible personal properiy sales contract, cannot be
separated for consumers sales tax purposes. For example, the entire transaction
is taxable if it involves the sale by a retail dealer of tangible personal
property with incidental finstallation. (Special rules apply to the sale and
instailation of mobile homes. See Section 122 for detajls.) On the other hand,
the entire transaction would be exempt if the transaction invoives contractingt
for a capital improvement to a building or structure or real property.

114.4 Certain services are subject to tax when performed under a
contract for the incidental installation of the machinery, equipment or other
tangible personal property, which is not done in connection with a capital
improvement to a building, structure, or real property. Examples of these
services are: electrical installation, plumbing, welding, and pipelining, etc.

Example: Company B contracts with company A to furnish and install a
portable conveyor unit in company A's new building. Company B can purchase the
portable conveyor unit tax free because the portable conveyor unit maintains its
identity as tangible personal property after installation and does not Decome a
component part of the real property. Company B8 would then charge tax to company
A on the sale of the portable conveyor unit. Installation would be part of the

total gross receipts subject to consumer sales tax. It makes no difference
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whether the charge for installation s separately or included within the selling
price of the machinery and equipment. '

114.5 If the sales transaction is one made with an out-of-state vendor
and the tangible personal preperty fis shipped in interstate commerce to a
consumer or user in West Virginia, and is not otherwise exempt from tax, the
final purchaser is reguired to pay West Virginia use tax on the purchase price
of the tangible personal property and instaliation, unless the iransaction
involves contracting or a capital improvement to a building or structure or real
properiy.

114.6 Example 1. Downtown, Inc. a retail dealer, has a retail outlet
and makes recurring sales to the general public. Downtown, Inc. sells a

replacement hot water heater from inventory to a homeowner and aither installs
it or makes arrangements for its instailation. The transaction is a retail sale
of tangible personal property and the total charge to the homeowner for the
merchandise and the installation is subject to sales and use tax. Downtown,
Inc. may purchase the hot water heater exempt from tax as a purchase for resale.

Example 2. Uptown Construction Co. is a heating and plumbing contractor
who makes only occasional retail sales to the public and who does not have a
regular retail place of business. Uptown Construction Co. sells a homecwner a
replacement hot water heater and installs it. The sale and fnstallation of the
hot water heater is considered to be contracting because it is not performed by
a "retail dealer." Sales and use tax 1s not charged to the customer on the
transaction, but the contractor must pay sales and use tax on his purchase of
the hot water heater and other jtems used in the installation.

Example 3. Mr. Homeowner must replace his hot water heater. He goes to
Downtown, Inc. a retail store and purchases the hot water heater and other items
needed for installation and pays sales tax on the purchase. Mr. Homeowner then
arranges with Uptown Construction Co. to instz11 the hot water heater. The
installation transaction with Uptown Construction €Co. 1is- considered to be
contracting. No sales or use tax is .charged to the homeowner on the
installation, but the contractor must pay sales or use tax on the equipment used
in the installation,

§ 110-15-115. Maintaining, Servicing, or Repairing Tangible Personal Property. *

115.1 . General rule. - Maintaining, servicing and repairing are terms
used to cover all activities that relate to Keeping tangible personal property
in a condition of fitness, efficiency, readiness,. or safety or restoring it to
suych condition. The activity of maintaining, servicing, or repairing of
tangible personal property can either be a taxable service or contracting. The
activity of maintaining, servicing or repairifig of tangible personal property is

generally considered to be a taxable service, whether or not any tangible
personal property is transferred in conjunction with the service. However, the
maintaining, servicing or repairing of tangible personal property will be
considered to be contracting jf it involves either a capital improvement or is
performed on or connected with new construction, reconstruction, alteration,
expansion, or remodeling which itself results in a capital improvement %o a
building, structure or real property. Guidelines for determining whether these
situations exist are given below.
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115.1.1_ Capital Improvement. = The maintenance, service or repair
of tangible personal property is considered to be contracting if both of the
following two conditions are met: -

115.1.1.1. “Tangible Personal Property was Capital Improvement. =
The maintenance, service or repair is performed on tangibte personal properiy
which constituted a capital improvement teo a building, structure, or real
property when installed, (See Section 111 of these regulations for detailed
information regarding when installation of tangible personal property
constitutes a capital improvement to a building, structure or real property)
and;

115.1.1.2 Maintenance, Service or Repair Constitutes Capital
Improvement. - The maintenance, service or repair itseif constitutes a capital

improvement to the building, structure, or real property to or in which the
tangible personal property is affixed or incorporated. '

115,1.1.3 Factors for Determination of Capital Improvement. = In
determining whether maintaining, servicing or repairing tangible personal
property results in a capital improvement to a buiiding or other structure or to
real property to or in which the tangible personal property is affixed or
incorporated, the following factors shall be considered. IT either of the
criteria is met, the maintenance, service or repair will be considered tc be a
capital improvement and will be considered to De contracting.

115.1.1.3.a The maintenance, service, or repair results in a
substantial increase in the capital value of the building or other structure or
of the real property to or in which the tangible personal property is affixed or
incorporated;

115.1.1.3.b The maintenance, service or repair results in a
appreciable increase in the original useful 1ife of the building or other
structure or of the real property to or in which the tangible personal property
js affixed or incorporated.

115.1.2 New Construction, Reconstruction, Alteration, Expansion or

Remodeling. - The maintenance, service, or repair of tangible personal property

s contracting when it is performed "en or connected with" new construction,t
reconstruction, alteration, expansion or remodeling of real property, buildirgs
or structures which itself resuits in a capital improvement thereto.

115.1.2.1 The term "on or connected with" as used in Section
115.1.2 is broad and conveys its generally accepted meaning. Therefore, in a
specific situation, the facts relating thereto are controlling in determining
whether the service is contracting or is a taxable service. "Cn or connected
with" does not connote that things connected have to be primary or subsidiary to
the construction, reconstruction, alteration, expansion or remcdeling af the
buiiding or other structure or real property, which results 1in a capital
improvement thereto. ' '

115.1.2.1.a An incidental relationship can qualify the

activity as contracting if the relationship forms an immediate connaction with
the construction activity.
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115.1.2.1.b The presence of a time relationship can also
be a factor in determining the applicability of the cantracting exemption,

115.1.2.1.¢c The motive behind the activity and the course
of events that could reasonably _be expected to occur would be further
consideration in determining if an exempt contracting service is involved.

115.1.2.1.d A physical relaticonship 1s also a factor that
should be evaluated. If a building s constructed to house machinery, any
enumerated seryices relating to the installation of that machinery would be an
exempt contracting service. For example, piping joining two pieces of equipment
housed in separate buildings would be treated as tax exempt contracting if the
equipment in either building was finstalled while such new construction,
reconstruction, alteration, expansion or remodeling of the structure was also
taking place to house the equipment.

115.2 Examples of Maintenance, Service or Repair of Tangible Personal
Property Constituting a Taxable Servige.

Example 1. The repair or tuning of a piano is a taxable service.

Example 2. - The service of Tubricating a motor vehicle is & taxable
sarvice. ,

Example 3. Washing_an automobile is a taxable service, whether the
washing is performed manuaily or by a money machine.

Example 4. A company operates a diagnostic service in which 1t tests an
appliance for a set fee. The diagnostic service is a taxable service.

Example b. A company-operated central station burglar alarm system
charges its custemers a fee for repairs to the system necessitated by damage
beyond the control of the ceompany. The repair of the system is a taxable
service.

Example 6. The replacing of a thermocouple on a furnace is a taxable

service. The repair is not contracting because it does not constitute a capital
improvement to a building, structure or real property. It does not constitute at
capital improvement, because it does not increase the capital value of the
furnace, nor extend the originail useful Tife of the furnace.

Example 7. The repair of a hole in the 1ining of a boiler is a taxable
service. The repair is not coniracting because it does not constitute a capital
improvement to a building, structure, or real property. It does not constitute
a capital improvement because it does not increase the capital value of the
boiler or extend the original useful 1ife of the furnace. :

115.3 . Examples of Maintenance, Service or Repair of Tangible Personal
Property Constituting Contracting.

Example 1. The replacement of the Tining of a boiler is contracting
because it constitutes a capital fimprovement to a building, structure or real
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property. It constitutes & capital improvement because the original useful life
of the boiler has been exitended. - _

Exampie 2. The vrepair of a faucet is normally considered to be a
taxable service. Howaver, {f the repair of the faucet §s performed with or
connected to the remodeling_of a kitchen, it will be ceniracting, because the
overall activity invoives a capital improvement to a building, structure or real
properiy.

115.4 Taxability of Sales. - To determine whether consumers sales and
service tax should be collecied from the customer and remitted, it s necessary
to first determine whether the type of activity involved is contracting or a
taxable service by examining the criteria set forth in Section 115 of these
regulations. ) ' : ' :

115.4.1 Sales of Contracting. — A person who engages in contracting
does not charge sales tax to the customer. The sale of contracting is exempt
from sales and use tax as set forth in Section 9.2.17 of these regulations.

115.4.2 Sales of Service. - A_person who engages in providing of
taxable service must coliect and remit sales tax from the customer or obtain an
exemption certificate or direct pay permit.

115.5 Taxability of Purchases. = In arder to determine whether
consumers sales and use tax should be paid on purchases for use fn these types
of activities, it is necessary to first determine whether the type of activiiy
invoived is contracting or a taxable service by examining the criteria set forth
in the previous Section 115 of these regulations.

115.5.1  Taxability of Purchases for Use in Coniracting Activity. -
Beginning March 1, 1989, except as outlined in Section 108 of these regulations
relating to transition rules and Section 109 of these regulations relating to
the exemption for material used in government contracts, a person who engages in
contracting musi pay consumers saltes or use tax on his purchases for use in the
contracting activity. This 1includes machinery, equipment, materials, and
services used in the contracting activity. It does not inciude Tabor provided
by employees of the contractor. Transition rules are provided in Sectien 108 of
these regulatians. Special rules are provided 1in Section 108 of these®
reguiations for contracts with the United States, the State of West Virginia,
its political subdivision, or corporate entities created by the West Virginia
Legislature. '

1i5.5.2  Taxability of Purchases for use in Service Activity. - Cn or
after July 1, 1989, a person who engages in the providing of a service is
taxable on purchases for use in his taxable service activity, except for

purchases for resale.

§ 110-15-116, Maintaining, Servicing, Repairing, Altering, Improving, or
Decorating of Buiidings, Structures or Real Property.

1146.1 General Ruie. - The activity of maintaining, servicing,
repairing, altering, fimproving or decorating of buildings, structures or real
property can either be a taxazble service or contracting. The activity of
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maintaining, servicing, repairing, altering, improving, or decorating of
buildings, structures or real property is generally considered to hbe a taxable
service, whether or not any tangible personal property 1is transferrad in
conjunction with the service. However, the maintaining, servicing, repairing,
altering, improving or decorating of buildings, structures or real property will
be considered to be contracting if it involves either a capital improvement or
is performed on or connected with mew construction, reconstruction, alteration,
expansion, or remodeling which itself resuits in a capital improvement to the
building, structure or real property. Guidelines for determining whether these
situations exist are given in Sections 116.1.1 and 116.1.12 of these
regulations. - : '

116.1.1 Capital __ Improvement. - The _maintaining, servicing,
repairing, altering, improving, or decorating of buildings, structures or real
property is considered to be contracting if it results in a capital improvement
to the building, structure or real property.

116.1.1.1 Factors for Determination of Capital Improvement. = In
determining whether maintaining, servicing, repairing, altering, impraving, or
decorating of buildings, structures or real property results in a capital
improvement to a building or other structure or to real property, the following
factors shall be considered. If either of the criteria is met, the maintaining,
servicing, repairing, altering, improving, or decoration will be considered to
be a capital improvement and will be considered to be contraciing.

116.1.1.1.a The maintaining, servicing, repairing,
altering, improving, or decoraticn results in a significant increase in the
value of the building or other structure or of the real property.

116.1.1.1.b The maintaining, servicing, repairing,
altering, improving, or decoration results fin an appreciable increase in the
original useful 1ife of the building or other structure or of the reai property.

116.1.2 New Construction, Reconstruction. Alteration, Expansicn or
Remodeling. = The maintaining, servicing, repairing, aitering, fTmproving, or
decoration of buildings, structures or real property is contracting when it is
performed "on or connected with" new construction, reconstruction, alteration,
expansion or remodeling of real property or structures which itself results in at

capital improvement to the building, structure, or real property.

116.1.2.1 . The term "on or connected with' as used in Section
116.1.2 is broad and conveys its generally accepted meaning. Therefore, in a
specific situation, the facts relating thereto are coentrolling in determining
whether the service is contracting or is a taxable service. "On or connected
with" does not connote that things connected have to be primary or subsidiary to
the construction, reconstruction, alteration, expansicn or remodeling of the
building or other structure or real property, resulting in a capital improvement
thereto.

116.1.2.1.2 An incidental relationship can qualify the

activity as contracting if the relationship forms an immediate connection with
the construction activity.
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116.1.2.1.b The presence of a time relationship can also
be a factor in determining the applicability of the contracting exempition.

116.1.2.1.c .. The motive behind the activity and the course
of events that could reasonably be expected to occur would be further
consideration in determining if an exempt ceniracting service is involved.

116.1.2.1.d A physical relatfonship is also a factor that
should be evaluated. If a building is constructed to house machinery, any
enumerated services relating to the installation of that machinery would be an
exempt contracting service. For example, piping joining two pieces of equipment
housed in separate buiidings would be treated as tax exempt contracting 4T the
equipment in efither building was installed while such new construction,
reconstruction, alteration, expansion or remodeling of the structure was also
taking place to house the equipment.

116.2 Examples  of Maintenance, Service, Repair, Alteration,
improvement, or Decoration of Buildings. Structyres or Real Properiy
Constituting a Taxable Service. oo T

Example 1. The replacement of some shingles, or the patching of a roof is
a repair. However, a new asphalt shingle roof is a capital improvement.

Example 2. A contractor sells and installs an above-ground swimming pool.
The pool consists of a vinyl Tiner supported by an aluminum and wood frame which
rests on the ground and a wood and metal deck. The vinyl liner rests on a bed
of sand to prevent damage. The deep end of the pool is set approximately 2 feet
into the ground. The pool may be dismantled and moved without substantially
damaging the real property. The finstallation of the pool is not a capital
improvement, as it may be dismantled and moved without substantial injury to the
land, and there is no intent that it become affixed so that it has become part
of the real property. Therefore, the charges for the sale and installatfon of
the pool are subject to the tax.

Example 3. The replacement of bDroken window panes s a repair to a
building, which is taxable. - S

Example 4.  Company A enters into an agreement to provide periodich
maintenance services on elevators and escalators belonging te its customers.
The contract provides for dnspection, lubrication and the performance of
necessary repairs. These services are taxable.

Example 5. The periodic repainting of a building is not by itself a

capital improvement. The entire charge for the paint and the service fis
taxable,
Example 6. A landscaping company enters intc a contract to mow a

customer's lawn on a regular basis, re-seed in the spring and fali and fertiiize
as needed. The total charge to the customer is taxable.

Exariple 7. A consumer has a mainienance contract with a heating and air

conditicning company to supply 211 parts and emergency services for his heating
and air conditioning system for one full year for a set fee. The cost of the
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contract 4s taxable, whether or not any services or parts are actually
furnished. . i e :

Exampie 8. Repair of broken or defective glass is a taxable service.

Example 9. ~Replacement of broken windowpanes is a taxable service.

Example 10. Replacing individual or damaged roof shingles is a taxabie
service.  _ TLTTTTLITInT e o o

Example 11. Replacing or repairing a portion of worn out or broken kitchen
cabinets is a taxable service. T T s T

Example 12. Replacement of garage door hinges is a taxable service.

Example 13 Replacing or repairing a portion of a broken or worn tub,
shower, or faucets s a taxable service. T ' :

Fxampie 14. Replacing or repairing a portion of a broken water heater,
furnace or central air conditioning compressor is a taxable service.

116.3 . _Examples of Maintenance, Service, Repair, Alteration, Improvement
or Decoration of Buildings, Structure or Real Property Constituting Contracting.

Example 1. The building of a garage or adding a garage to an existing
building would be considered a capital improvement. T

Example 2.  Adding a redwood deck to an existing structure would be

considered a capital improvement.

Example 3. Replacing a complete roof on an existing structure would be
considered a capital improvement. T T o

Example 4. Adding a new room to an existing building would be considered
new construction. e e = S

considered a capital improvement.

Example 5. Adding a new room by building interior wails wou'ld be%

Example 6. Replacing kitchen cabinets with some modifications would be

considered a capital improvement.

Example 7.  Paneling existing walls would be considered a capital
improvement. =~ - _ LT = - o _

Example 8. _laying a new floor over an existing floor would be considered a
capital improvement. (See special rules for carpeting and other floor coverings
sold and installed by retailers in Section 114 of these regulations.)

Example 9. Rebuilding & structure damaged by flood, fire or other

uncontrollable disaster or casialty would “be considered to be a capital
improvemant.
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Example 10. Building a new wing to an existing building would be

considared a capital improvement.

116.4 Taxability of Sales. - To determine whether consumers sales tax
should be coliected from the customer and remitted, it is necessary to first
deteymine whether the type of activity involved 1is contracting or a taxable
service by examining the criteria set forth in Section 116.1 of these
regulations. , I -

116.4.1 Sales of Contracting. A person who engages in contracting
does not charge sales tax to the customer. The sale of contracting is exempt
from sales and use tax as set forth in Section 9.2.17 of these regulations.

116.4.2 Sales of Service. = A person who engages in providing of
taxable service must coliect and remit sales tax from the customer or cbtain an
exemption certificate or direct pay permit.

116.5 . Taxability of Purchase. -_In order to determine whether consumers
sales and use tax should Dbe paid on purchases for use in these types of
activities, it is necessary to first determine whether the type of activity
involyved is contracting or a taxable service by examining the criteria set forth
in the previous-Section 116.1 of these regulations.

116.5.1 Taxability of Purchases for Use in Contracting Activity. -
Beginning March 1, 1989, except as cutlined in Section 108 of these regulations
relating to transition rules and Section 109 of these regulations relating to .
the exemption for material used in government contracts, a person who engzges fin

contracting must pay consumers sales or use tax on his purchases for use in the

contracting activity.  This includes machinery, equipment, materials, and
services used in the contracting activity. It does not include labor provided
by employees of the contractor. Transition rules are provided in Section 108 of
these regulations. Special rules are provided in Section 109 of these

regulations for contracts with the United States, the State of West Virginia,
its political subdivision, or corporate entities created by the West Virginia
Legislature,

116.5.2 Taxability of Purchases for Use in Service Activity. - On or
after July 1, 1989, a person who engages in the providing of a service is
taxable an purchases for use in his taxable service activity, except for
purchases for resale.

§ 110-15-117. Specific Businesses with Contracting Issues.

117.1 Carpentry. - Persons engaged in the business of carpentry, (as
the trade is known in the usual course of business) are generally considered to
be rendering, furnishing or performing a service, the gross receipts from which
are subject to consumer sales tax, when the work does not result in a capital
improvement to a building, structure or real property.

117.2 Chimney Cleaning. - The cleaning and servicing of chimnays of
gas, oil or woodburning stoves, furnaces or fireplaces in residential dwellings
is a service subject to consumers sales tax,
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117.3 Demolition. - The charges for the demolition of a building or
structure (or any part of either) is contracting and 1s not subject to the
consumers sales tax. In general, the demolition of buildings or structures

constitutes an improvement to land, because it enhances the value of Tand in
preparing it for its best use.

117.4  Draperies and Drapery Hardware. — Retailers who contract to sell
and install draperies, including drapery hardware, such as brackets, rods,
tracks, etc., are retailers of the items which they furnish and instail. Tax
applies to the entire contract price including the charge for installation.
Installers who furnish drapery hardware or other tangible personal property may
accept resale certificates from department stores or other sellers to furnish
and install the draperies and drapery hardware. Department stores or other
retailers furnishing resale certificates are required to collect and remit the
consumers sales tax to this State upon the gross receipts which they derive from
selling and installing the draperies and drapery hardware,

117.5 Eiectrical Repair and Installation. - Persons engaged in the
business of repairing or installing electrical wiring, fixtures, switches in or
on real property or repairing or installing any article of personal property
powered by electric current are rendering, furnishing or performing a service,
the gross receipts from which are subject to tax unless the repair results in a
capital fimprovement. "Repair" 1is synonymous with mend, restore, maintain,
replace, or service. A "repair" contemplates an existing structure or thing
which has become imperfect and constitutes the restoration to the original
existing structure that which has been lost or destroyed. A "repair" that is a
capital improvement to a building or other structure or to real property is
treated as a contracting service which is exempt from the consumer sales tax. A
“pepair! that is not a capital improvement is one that does not materially add
to the value or substantially prolong the wuseful 7ife of the property.
"Tnstallation" inciudes affixing electric wiring, fixtures or switches to real
property, affixing any article of personal property powered by electric current
to any other article of personal property, or making any article of personal
property powered by electric current operative with respect to its intended
functional purpose. Tax does not apply to electrical installation repair when
the service is on or connected with a structural change (capital improvement) to
a building or similar structure, whether the structural change be internzl or
external to the building or structure. For example, the electrical repair ort
installation on or connected with new consiruction on buildings or siructures
would not be subject to the consumer sales tax.

117.6 Excayation Services.

e - T ER—

117.6.1 The charges for excavation services by a contractor who
provides his equipment and operator to perform a specific job ir the manner to
be directed or controlled by the contractor are contracting services exempt from
the consumers sales tax.

117.6.2 Charges for. the basic rental of equipment are subject to the
consumers sales tax. Where the rental includes the services of an operator the
charges for the operator are also subject to consumers sales tax.
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117.7 Floor Covering Dealer Transactions. - Whenever an installation
service 1is incidentally rendered in conjunction with the sale of filoor
coverings, the agreement for installation is treated as a taxable service
regardless of whether the instaliation is done by the retail deaier or by the
retail dealer's agent. The sale of the flocor covering fs also subject to

consumers sales tax.

117.8 Garage Door Openers..

117.8.1 The charges for the sale and installation of electrically
controlled garage door openers are subject to consumers sales . tax. Such
installations are not deemed to result in a capital improvement to .real
nroperty. ' ' ' '

117.8.2 However, when there is construction of a new building or
portion thereof, or the instailation of new garage doors in an existing building
and there is the instailation of an electric garage door opener, the transaction
constitutes a capital improvement to real property. In such instance, the
charges to the customer are not subject to consumers sales tax. However, the
contractor must pay sales tax on the new garage doors and the electric garage
door opener.

117.9 Heating_Plant. - The finstallation of a new heating plant in a

building or other structure resuits in a capital fimprovement. No consumers -

sales tax is charged to the contractor's customer.

117.10 House and Building Moving. - Persons engaged in the business of
moving houses or buildings from one location to ancther, whether for repair or
otherwise, are rendering, furnishing or performing a service, the gross receipts
from which are generally subject to consumer sales tax.

117.11 Janitoria]l and Building Maintenance.

117.11.1 Gross® receipts from Jjanitorial services and buiiding
maintenance and cleaning are subject to consumer sales tax. "Janitorial
services" means the type of cleaning services performed by a Janitor in the
regular course of duty, whether such services are performed individually, under
separate contract, or are included within a general contract to perform al
combination of such services. This term includes, but fis not 1imited to,
contracts to perform interior window washing, floor cleaning, vacuuming and
waxing, the cleaning of interior walls and movement of furniture and other ftems

of personal property within a building. Persons performing either one or a
number of janitorial services are engaged in a business the gross receipts from
which are subject to consumer sales tax. Therefore, for example, & pérson

engaged only in cleaning the interior windows of a building is engaged in
taxable Jjanitorial services.

117.11.2 “Cleaning of the exterior walls or windows of any building or
any other act performed upcn the exterior of a building with the intent to keep
the building in good upkeep or condition, other than a repair, is the service of
"Suilding maintenance." Gross receipts therefrom are subject to consumer sales
tax. o
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117.11.3 Janitorial services or building maintenance performed on or
in connection with new construction, reconstruction, alteration, expansion or
remodeling of the structure is exempt from tax.

117.12 Kitchen_Remodeling. - Generally, the remodeling of a kitchen
results in a capital improvement to real propertiy. The contractor is required
to pay the consumers sales and use taxes on the materials, supplies and
equipment he purchases for use on the Job. B

117.12.1 In instances. where the remodeling is done by a retailer and
is limited in its scope to mere replacement of kitchen cabinets, appliances and
wall-to-wall carpet, the transaction is treated as a sale of tangible perscnal
property and the providing of a taxable service. The retailer is required to
charge consumers sales tax on the gross receipts from the transaction.

117.12.2 Special rules also apply to the sale of kiichen cabinets
manufactured by the installer. See Section 114 of these regulations for more
detail relating to such transactions.

117.13 Lawn Care. - Persons engaged in the business of "lawn care" are
performing a service the gross receipts from which are subject to consumer sales
and use taxes. M awn care" includes but is not Timited to the following
services: Mowing, trimming, watering, fertilizing, reseeding, resodding and
killing of insects, moles, or other vermin, weeds or fungi which may be
threatening a Tlawn. Persons who mow Tawns are providing taxable services

regardless of their ages.

117.14 Landscaping. _ o

117.14.1 The gross receipts from the service of "landscaping" are
subject to consumers sales tax unless the Tandscaping results in a capital
improvement to real property. In such instance, the landscaping is contracting.
The services performed by one who arranges and modifies the natural condition of
a given parcel or tract of land so as to render the land suitable for public or
private use or enjoyment is engaged in the business of "andscaping.”

117.14.2 Any services for which a license as a landscape architect is
required under Chapter 30 of the West Virginia Code are not subject to thet
consumer sales and use taxes. When the taxable landscaping service provided
consists of both professional and non-professional services, the professional
seryices shall not be taxed if the charge therefor is separately stated on the
invoice, The gross receipts from landscaping performed by a contracter in
connection with new construction, reconstruction, alternation, expansion or
remodeling of a building or structure or a contract for the &lteration,
improvement or development of real property are not subject %0 tax. However,
the contractor must pay consumers sales and use taxes. on all tangible personal
property or taxable services purchased for use or consumption in such activity.

117.15 Monuments and Grave Stones. - Sales of monuments and grave siones
by a retail dealer are subject to consumers sales tax. - Monuments and grave
stones that are sold and installed for a customer by a retajl dealer or his
agent are subject to consumers sales. tax. The retail dealer is not treated as a
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contractor unless the installation is not incidental to the sale of the monument
or grave stone.

117.16 Painting, Papering and Interigr Decorating.

117.16.1 Persons engaged in the business of painting, papering and
intericr decoraiing are generally considered to be rendering, furnishing or
performing a service, the gross receipis from which are subject to consumers
sales tax. “Painting" means covering of both interior and exterior surfaces of
tangible personal or real property with a celoring matter and mixture of a
pigment or sealant, with some suitable Tiquid to form a solid adherent when
spread on thin coats for decoration, protection or preservation purposes and all
necessary preparations necessary to, 1including surface preparation. The
following are not within the definition of painting: automobile undercoating;
the coating of railroad cars, storage tanks or the plating of tangible personal
property with metals such as but not 1imited to chrome, bronze, tin galvanized
metal, or platinum. "Papering" means applying wall paper or wall fabric to the
interior of houses or buildings and all necessary preparations thereto including

surface preparation. "Interior decorating" shall mean the service of designing
or decorating or the procurement of furniture fixtures or home or buiiding
decorations. When any person provides finterior decorating service without

charge as an incident to the sale of real or persenal properiy, no sales tax in
addition to that paid on purchase price or any part thereof of the personal
property, shall be charged. o

117.16.2 Paper Hanging and Painting New or Existing Structures.

117.16.2.1 Papering or painting the walls of a new structure
or a new addition te a structure is considered to be & capital improvement. In
such cases the contractor will pay consumers sales tax to his supplier when he
purchases his materials and supplies. He will not charge the property owner any
consumers sales tax as.such. Presumably, the consumers sales tax paid by the
contractor will be included in the price the contractor charges his customer.

117.16.2.2 Papering or painting the walis of an existing
structure 1is considered to be maintenance or repair work which does not
constitute a capital improvement. In this case, the charges to the customer for
the materials and for the labor are subject to consumers sales tax. k)

117.17 Pest Centrol Services.

117.17.1 Persons engaged in the business of termite and pest control
are providing services that are subject to consumers sales and use taxes. A
nonexclusive Tist of taxable services includes:

117.17.1.1 inftial inspection for termites or other pests
1i7.17.1.2 refnspection

117.17.1.3 certification of reports for mortgage lenders
117.17.1.4 spraying of insecticides
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117.17.1.5 fumigation

117.17.1.86 réplacement or vrehabilitation of dinfested wood
{provided, the degree of work does .not result in a capital improvement to a
building or other structure or tc veal property)

117.18 ~  Prefabricated Cabinets. - A cabinet will be considered to be
"prefabricated". as a ."fixture" when seveniy-five percent (75%) of the total
direct cost of Tabor and materfal in fabricating and installing the cabinet 1s
incurred prior to affixation to the realty. In determining this seventy-five
percent (75%) the total direct cost of all iabor and materials in fabricating
the cabinet to the point of installation will be compared to the total cost of
all labor and materials in completely fabricating and installing the cabiret.
If more than one cabinet js fabricated and installed under the contract, each
cabinet will be considered separately in determining whether the cabinet "is
prefabricated. . e

117.19 .. . Removal Service, Solid Waste.

117.19.1 <Lharges for the removal of garbage, rubbish and trash are
exempt from consumers saies tax when the service 1is regulated by the West
Virginia Public Service Commission.

117.19.2 Charges for the removal of debris resulting from land
clearing, demolition or capital Jimprovement construction are exempt from
consumers sales tax when the removal s performed by the contractor or the
contractor's subcontractor. o

117.20  Roofing. e

117.20.1 When a contractor or other person engages to repair a roof,
he is providing a taxable service and must collect consumers sales tax on the
charges to his customer.

117.20.2 Installation of a new roof would constitute a capital
improvement., Thus there would be no consumers sales tax added to the charges to
the customer. However, the contractor must pay consumers sales tax on all
materials purchased .and used or consumed in installing the new roof. i

117.21 Signs.

117.21.1 When a sign is sold and the installation thereof doces not
resuit in a capital improvement to a building or other structure or to real
property, consumers sales tax must be charged on the charges for both the sign
and its instaliation.

117.21.2 If a concreie base is installed in the ground to be used as
a foundation for a pole sign, the base is considered to be & capital improvement
to real property and the contractor must pay consumers sales tax on the sign and
on the materials and supplies used or consumed in its installation.

117.22 Swimming Pools. - The sale and installation of an above-ground
swimming pool does not ordirarily result in a capital improvement to real
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property. Thus the charges for the pool and its instailation are subject to the
censumers sales tax. L

117.23  Tin _and Sheet Metal Repair. - Persons engaged in the business of
repairing tin or sheet metal whether the same has or has not been formed into a
finished product are rendering, furnishing or performing a service, the gross
receipts from which are subject to tax.

117.24 Tree Trimming and Removal. - Persons engaged in the business of
tree trimming and remcval are performing a service, the gross receipts of which
are subject to consumer sales tax. Persons engaged in "stump removal® are
engaged in a taxable service, as are persons engaged in the removal of any other
portion of a trée, such as the branches or trunk. The trimming or removal of
any scrub which has a woody main stem or trunk with branches shall constitute
tree trimming or removal and the gross recefpts from the trimming or removal of
such a scrub shall be subject to tax. Persons who engage in the business of
tree trimming and removal who cut the wood from the trees which they trim or
remove into sizes suitable for sale as firewood and te sell this wood for
firewood are engaged in the sale of tangible personal property, and the gross
receipts from the sale of this wood are subject to tax. The services of persons
who trim or remove trees and sell the wood which they have cut are providing
services for resale. Therefore, such persons must coliect consumers sales tax

on the service of tree trimming or removal and on the sale of firewood.

117.25 Venetian Blinds. - The sales of venetian blinds and the
incidental dnstallatien thereof by the retail dealer or his agent are
transactions subject to consumers sales fax.

117.26 Wall-to-Wall Carpeting. - The sale and incidental finstaliation of
wall-to-wall carpeting by a retail dealer or his agent is subject to consumers
sales tax beginning July 1, 1989.

117.27 Water Conditioning and Softening. - Persons engaged in the

business of water conditioning and softening are performing a service, the gross
receipts of which are subject to tax. . "Water softening” means the removal of
minerals from water to render it more suitable for drinking and washing. '"Water
conditioning" means any action other than water softening taken with respect to
water which renders the water fit for its intended use for more healthful orl
enjoyable for human consumption. The phrase "water conditioning" includes but
is not limited to water filtration, water purification, the ionization and
reverse osmosis. The service.of water purification is taxable whether performed

for residential, commercial, industrial, or agricultural uses.

1317.28 Well Drilling. - Persons engaged in the business of water well
drilling are rendering a service, the gross. receipts from which are subject to
tax. ) o

§ 110-15-118 and § 110-15-121 are Reserved for Future Use.

§ 110~15-122. Mobile Homes, Modular Homes and Manufactured Homes.

122.1 General rule. Consumers sales and use taxes apply to the sale or
use in this State of mobile hcmes. The term "mobile homes" is defined for
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purposes of these regulations to mean 'manufactured homes," as defined in
Section 122.2. If the manufactured home will be used by the owner thereof as
the owner's principal year-round residence and dwelling, a special consumers
sales and use tax rate of three (3%) applies to the sale or use rather than the
general consumers sales tax rate. A1l other purchases and uses of manufactured
homes are subject to the general consumers sales tax rate.

122.1.1 Before the special three percent censumers sales and use tax
rate can apply to the saie of a manufactured home, the purchaser must give to
the vendor of the manufactured home a properly executed exemption certificate.
If the vendor of the manufactured home is not required to coliect this State's
consumers sales or use taxes, the purchaser must remit the amount of consumers
sales or use taxes due directly to the Tax Commissioner.

122.1.2 A manufactured home owned and used by a nonresident cutside
this state for more than six months prior to moving it into this State and
establishing residency here is exempt from use tax.

122.1.3 If the manufactured home was purchased outside this State,
then the amount of sales or use taxes lawfully paid to another state on the
purchase price of the mobile home may be applied to reduce to zero any West
Virginia use tax 1iability based on the purchase price.

122.2 "Manufactured Home" Defined. The term "manufactured home" means
a structure, transportable in one or more secticns, which in the traveling mode
is eight body feet or more in width or forty body feet or more in Tength or,
when erected on site, is three hundred tweniy or more square feet, and which 1is
built on a permanent chassis and designed to be used as a dwelling with or
without a permanent foundation when connected to the required utilities, and
includes +the plumbing, heating, air-conditioning and ejectrical systems
contained therein; except that such term shall include any structure which meets
all the requirements of this definition except the size requirements and with
respect to which the manufacturer voluntarily files a certificate which complies
with the applicable federal standards as set forth in the National Manufactured
Housing Construction and Safety Standards Act of 1974 (42 U.5.C. § bB40l, et.
seg.) and the federal manufactured home construction and safety standards and
regulations promulgated by the Secretary of the United State Department of
Housing and trban Development to implement such act. The term “"manufacturedt
housing" includes: :

122.2.1 Units containing parts that may be folded, collapsed or
telescoped when being towed and that may be expanded to provide additional cubic
capacity.

122.2.2 Units composed of two (2) or more separately towable
components designed fo be jointed finto cne (1) integral unit capable of being
separated again into the components for repeated towing.

122.2.2.1 For purposes of these regulations, such units shall
include, but not be limited to, "modular homes™ comprised of fiwo or more
sections, with or without a chassis, built to a state or model code other than
the Nationa] Manufactured Housing Construction and Safety Standards Act, which
are primarily constructed at a Jlocation other than the permanent site at which
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they are to be finally assembled, which are shipped to the permanent site with
most permanent components in place, and which regquire Tess than five percent
(5%) of final assembly {measured by the cost of construction materials and
jabor) at the permanent site of installation.

122.2.3 Units designed to be used for resfdential, commercial,
educational or industrial purposes, exciuding, however recreational vehicles.
As used herein, “recreational vehicle" means a vehicular portable structure
built on a chassis designed to be used as a temporary dwelling for travel,
recreational and vacation uses, permanently identified Tepayel trailer" by the
manufacturer of the trailer and when factory equipped for the road, having a
body width not exceeding eight feet and a body width not exceeding eight feet

and a body length not exceeding thirty-two feet.

122.2.3.1 Beginning July 1, 1989, recreational vehicles are
subject to the vehicle title privilege tax imposed by W. Va. Code § 17A-3-4.
When that tax is paid, the recreational vehicle 1s exempi from consumers sale
and use taxes. . L. L L. Ll .

122.3 Sale and Installation of Manufactured Home by Seller.

122.3.1  When a retail dealer of manufactured homes sells a
manufactured home from his inventery and agrees to hook-up and connect the same,
or to arrange for the hook-up and conmnection to be done by another, consumers
sales and use taxes are due on the gross proceeds which the retail dealer
derives from the entire transaction. By statute, the hock-up and connection of
a manufactured home is deemed to be incidental to the sale thereof when the
retail dealer does the hook-up and connection or arranges for another person to

do the hook-up and cennection.

122.3.2 Activities which are included in the phrase "hook-up or
connection” include, but are not necessarily limited to, the hooking-up of
utility lines, the blocking up of the home, the underskirting of the home,
attaching the home to the foundation, the finishing of finterior trim, the
joining together of modules or sections, or mere delivery of the home to the
5 _T te N B e - - .

122.3.3 . If the vendor of the home, or another whose work is arrangedt
far by the vendor, prepares the site for the home by constructing a foundation
for the home or by installing utility 1lines to the site or doing other
contracting activity, the hook-up and connection of the home are no Tlonger
incidental to the sale of the manufactured home. Under these circumstances, the
vendor should charge consumers sales and use taxes on only the sales price of
the mobile home. Consumers sales and use taxes should not be charged on the
contracting service. For example, the sales price of a manufactured a home s
$20,000.08. The vendor prepares the site at a cosi of $5,000.00. The sales
price of the home is subject to consumers sales and use tax. Site preparation,
which is classified as contracting, is not taxable; but the materials purchased
for use or censumption in the contracting activity would be taxable to the
contractor at the time of purchase. ... ____.. __.1_ . e

122.3.3.1 The special rule provided +in Section 122.3.2 is
contrary to the general rule that when materials are orovided as part of a
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contract for contracting services the contractor is deemed to be the consumer or
usar of all the material used or consumed in the contract and must pay consumers
sales and use taxes on the purchase price of such items. If the general rule
were to be applied, the contractor would pay tax on the purchase price of the
manufactured home at the rate of six percent (6%) evern though, the contract
might be with a person who will utilize the manufactured home as such person's
principal year-round residence and dwelling. In order to preserve the benefit
of the lower consumers sales and use tax for such persons, this special rule is
provided. This special rule shall have no effect on the general rule; and if
the general rule is successfully challenged because of this special rule, the
special rule must be set aside.

122.3.4  Separately fitemized charges for activities which are
incidental to the sale of a manufactured home are taxable at the rate of six
percent (6%), regardiess of the anticipated use of the home. To illustrate, a
manufactured home c¢ost 3$20,000. The vendor agrees to deliver, hock-up and
cannect the home at the customer's site for $2,000. Because the purchaser will
use the manufactured home as his principal year-round residence and gives the
vendor a certificate %o that effect, the $20,000 charge for the manufactured
home is taxed at three percent (3%). The $2,000 charge is taxed at six percent

(6%).

122.3.5 A vendor of manufactured homes who sells accessories for
manufactured homes or other tangible personal property in a separate transaction
must coilect consumers sales and use taxes at the six percent (6%) rate.

122.3.6  See Section 107 of these regulations for information
relative to contracting.

122.4 Activities by an Independent Third Party.

122.4.1 The hook-up and connection or fnstailation of manufactured
homes by a contractor who is not the vendor of the home, and who is net a pesrson
whose services are arranged for by the vendor of the heome, wiil generally be
classified as the performance of a contracting service.

122.4.2 Tangible personal property and taxable services used or,

consumed in the preparation of the site or in the hook-up and connection or+
installaticn of the home are taxable at the time of sale to the contracter.

§ 110-15-123. Direct Use Concept.

123.1 General Concept. - Beginning July 1, 1987, the 1iability of
certain industries outiined in Section 123.2 for sales tax on purchases for use
in business became subject to the direct use concept. Under this concept, the
applicability of the sales and use .tax depends on the use of the property or
service rather than the type of property or service purchased. The same
purchase of the same item may be taxable n one instance and exempt in another,
depending totally on its usage. The basic concept is that purchases directly
used in activities or operations which are an integral and essential part cof the
activity are exempt from sales and use tax, while purchases which are instead
used in activities or operations which are incidental, convenient, or remote to -
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such activities are taxable for sales and use tax purposes. More specific
guidelines are provided in Sections 123.3 and 123.4 of these regulations.

123.2 .. Indusiries Subject to the Direct Use Concept and Effective Dates.
- The activities in this State of manufacturing, transportation, transmission,
communication, and the production of natural rescurces are subject to the direct
use concept on and after July 1, 1987. The activity of contracting is subject
to the direct use concept only for the period July 1, 1987 to February 28, 1989.

On or after March 1, 1989, purchases for use in contracting are subject to the
rules outlined in Section 107 of these regulations.

123.3 General Guidelines for Determining Taxability of Purchases for
Use in Industries Subject to_Direct Use Concept. = General guidelines for
determining whether property or services are directly or indirectly used in an
activity, thereby making the purchase taxable or exempt, are outlined 1in
Sections 123.3.1 and 123.3.2 of these regulations. More specific examplies are

listed by industry in Section 123.4 of these regulations.

123.3.1 Uses of Property or Services Constituting Direct Use. - Uses

of property or services which will constitute direct use, thereby making 1its
purchase exempt from sales and use tax shall inciude only the following

123.3.1.1 Tangible personal property physically incorporated into
a finished product resulting from manufacturing production, production of
natural resources or from contracting activity during the peried July 1, 1987 to
February 28, 1989. For example, raw materials used by a manufacturer in making
the finished product would be directly used in manufacturing.

123.3.1.2 Tangible personal property or services causing a direct
physical, chemical or other change upon properiy undergoing manufacturing
production, production of natural resources or subject to contraciing activity
during the period July 1, 1987 to February 28, 1989. For examplie, eguipment
used to assemble parts during the manufacturing process would be directly used
in manufacturing.

123.3.1.3 Tangible personal property or services ysed in -

transporting or storing property undergoing transportation, communication,
transmission, manufacturing production, production of natural resources ort

subject to contracting activity during the period July 1, 1987 to February 28,

1989. For example, fork 1ifts used to move partially manufactured goods from

one area to another would be directly used in manufacturing, while fork 1ifts

used to move completed goods on the loading dock would not be directly used in
manufacturing. -

123.3.1.4 Tangible personal property or services usad in
measuring or verifying a change in properiy directly used in transportation,
communication, transmission, manufacturing production, production of natural
resources, or in contracting activity during the period July 1, 1987 +to
February 28, 1989. For example, testing equipment used in quality control to
determine whether goods being manufactured meet contract specifications would be
directly used in manufacturing. '
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123.3.1.5 Tangible personal property or services used to
physically control 'or direct the physical movement or operation of property
directly used in transportation, communication, transmissicn, manufacturing
sroduction, production of natural resources or in contracting activity during
the period July 1, 1987 to February 28, 1989. For example, conveyor belts used
in moving manufactured goods con an assembly line would be directly used in
manufacturing. ] : o '

123.3.1.6 Tangible perscnal property or services used to direct
or record the flow of property undergoing transportation, communication,
transmission, manufacturing production or production of natural resources or in
contracting activity during the period July 1, 1987 to February 28, 1985, For
gexample, meters used to record the amount of natural gas traveling through a
pipeiine would be directly used in transmission.

123.3.1.7 Tangible personal property or services used to produce
energy for property directly used in  transportation, communication,
transmission, manufacturing production or production of natural resources, or in
contracting. activity during the period July I, 1987 to February 28, 198%. Feor
example, an electrical generator or boiler used to produce energy for use in
operating equipment directly used in manufacturing is considered to be directly
used 1n manufacturing. o o

123.3.1.8 Tangible personal property or services used to
facilitate the transmission of gas, water, steam or electricity from the point
of their diversion to property directly used in transportation, communication,
transmission, manufacturing production, production of natural resources, or in
contracting activity during the period July 1, 1987 to February 28, 1982, For
example, pipes used to .carry water to equipment directiy used in_manufacturing
would be directly used in manufacturing.

123.3.1.9 Tangible personal property or services used to control
or otherwise regulate atmospheric conditions required for transportation,
communication, transmission, manufacturing production, production of natural
resources or in contracting activity during the peried July 1, 1887 <o
February 28, 1989. For example, air conditioning necessary to control
temperatures during a manufacturing process would be directly used while air
conditioning for the personal comfort of employees would not be directly used in%
marufacturing. '

123.3.1.10 Tangible perscnal property or services which serve
as an operating supply for property undergoing transmission, manufacturing
producticn, production of natural resources or in contracting activity during
the period July 1, 1987 to February 28, 1989, or for property directly used in

transportation, communication, transmission, manufacturing production,
production of natural resources or in_contracting activity during the period
July 1, 1987 to February 28, 1989. For example, warehouses used %o store

property directly wused in the manufacturing process are directly wused in
manufacturing. :

123.3.1.11 Tangible personal property or services used in the

maintenance or repair of property directly wused in transportation,
communication, transmission, manufacturing production, preduction of natural
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resources or in contracting activity during the period July 1, 1887 +to
February 28, 1989. For example, repair services performed on equipment used
directly in the manufacturing process are directly used in manufacturing.

123.3.1.12 Tangible personal property or services used in the
storage, removal or transportation of economic waste directly resuiting from the
activities of ~“fransportation, communication, transmission, manufacturing

production, production of natural resources, or in contracting activity during
the period July 1, 1987 to February 28, 1989. For example, trash bins used to
stora waste directly resuiting from manufacturing are directly used in
manufacturing. . ’

123.3.1.13 ~  Tangible personal property or services used in
pollution control or environmental quality or protection activity directly
relating to the activities of transportation, communication, transmission,
manufacturing productien, production of natural rescurces or in contracting
activity during the period July 1, 1987 to February 28, 1989, For example, a
scrubber used to clean air emissions from a manufacturing facility would be
directly used in manufacturing or a slurry pond used to collect runoff from a
mine would be directly used 1n the production of natural resources.

123.3.1.14 Tangible personal property or services used 1in
personnel, plant, product, or communiiy safety or security activity directly
relating to the activities of transportation, communication, transmissien,
manufacturing production, production of natural resources, or in contracting
activity during the period July 1, 1987 to February 28, 1589, For example,
safety shoes used by personnel for protection in a hazardous manufacturing
facility are directly used in manufacturing.

123.3.1.15. ~ Tangible personal property or services used as an
integral and essential part of transportation, communication, transmission,
manufacturing production, producticn of natural resources or in contracting
activity during the period July 1, 1987 to February 28, 1989.

123.3.2 Uses of_Property or Services Not Constituting Direct Use. =
Uses of:property or services which will not constitute direct use, thereby
making the purchase subject to.the sales and use tax shall include, but not be
Timited to the following: ‘ %

123.3.2.1 Tangible personal property or services used in the
heating or illumination of office buildings. For example, the purchase of
Tighting fixtures for an office building would not be directly used.

123.3.2.2 Tangible personal property or services used in
janitorial or general cleaning activities. For example, cieaning supplies or
janitorial services purchased for general maintenance of a facility would not he
directly used. i

123.3.2.3 Tangible persgnal property or services used for the

personal comfort of employees. For example, couches purchased for the employee
Tounge would not be directly used. _
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123.3.2.4 Tangible personal property or services wused in
production planning, scheduling of work or finventory contral. For example, a
computer purchased for use in maintaining records on inventery Tevels would not
be directly used. : :

123.3.2.5 Tangible personal property or services used in
marketing, general management, supervision, finance, training, accounting and
administration. For example, property purchased for use in research for a new
or improved product would rot be directly used.

123.3.2.6 Tangible personal property or services wused in an
activity or function incidental or corvenient to transportation, communication,
transmission, manufacturing production, production of natural resources, or in
contracting for the period July 1, 1987 to February 28, 1989, rather than in an
integral or essential part of such activity. '
123.4 Direct Use Guidelines for Specific Industries. - Guidelines for
determining whether property or services are directly or indirectly used in
certain specific industries are outlined in Sections 123.4.1 through i23.4.5 of
these regulations.

123.4.1 Transportation. - Transportation means the act or process of
conveying, as a commercial enterprise, passengers or goods from one place or
geographical Tocation to ancther place or geographical Tlocatien. The

transportation activity must be conducted for others as a commercial enterprise
and does not include the transportation of goods by the owner of the goods, such
as the transportation of goods to a customer by the manufacturer.
Transportation also does. not include storage of tangible personal properiy
unless it is only temporarily stored while in transit. Purchases of tangible
personal properiy or services not directly used in transportation are subject to
the sales and use tax. This regulation also applies to taxpayers engaged in
transportation that are subject to the control of the Public Service Commission.

123.4.1.1 Taxable Items. - The following items are "Tndirectly
used in transportaticn activity and subject to sales and use tax. This Tist
gives only examples of taxable items and is not intended to be all inclusive.

123.4.1.1.a Gffice supplies. 1
123.4.1.1.b Office equipment.

123.4.1.1.¢ Billing suppliies.
123.4.1.1.d Tariff rate schedules.
123.4.1.1.e Motor  freight guides or other <trade

pubiications.
123.4.1.1.¢ Uniforms.
123.4.1.1.g Paper towels, cloth towels.

123.4.1.1.h Hand cleaner.
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123.4.1.1.14 Toilet supplies.

i23.4.1.1.5 Space heaters, except when used to preserve
property being transported.

123.4.1.1.k Linens.

123.4.1.1.1 Beds.

123.4.1.1.m Dishwasher, stove, other kitchen items.
123.4.1.1.n . Time records - log books.

123.4.1.1.0 "Machinery and tools used to repair vehicles
other than transportation vehicles, i.e., supervisor's car.

123.4.1.1.p Repair parts for vehicles other than
transportation vehicies, i.e., supervisor's car.

123.4.1.1.q Equipment such as fork 1ifts or hand trucks
used to move goods in storage rather_ than goods in_ﬁransit. :

123.4.1.2 Exempt Items. — The following items are directly used
in transportation activity and exempt from sales and use tax. The 1ist only
gives examples and is not intended to be all inclusive.

123.4.1.2.a Repair parts for transportation vehicles.

123.4.1.2.6b. Machinery and  tools used = to repair
transpertation vehicies.

123.4.1.2.c. Tires, tubes, batteries, motor oil, grease
lubricants, and brake and transmission fluids used on or in transportation
yehicles, T :

123.4.1.2.d Repair manuals for transpertation vehicles,

123.4.1.2.e Cleaning supplies ‘used to cleant
transportation vehicles. -

123.4.1.2.f  FEquipment such as fork 1ifts, hand trucks,
conveyor systems and dollies, used to load, unload or move goods in transit
rather than goods in storage.

123.4.1.2.¢ Heating or cooling equipment used to maintain
temperatures necessary to maintain goods in transit,

123.4.1.2.h Truck scales,

123.4.1.2.1 Two-way radios used in transportation
yehicles.. ) : . .
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123.4.1.2.3 Reflectors and fire extinguishers used an
transportation vehicles.

123.4.1.2.k Crates and packing materials used to pack
goods in transit. - :
123.4.1.3 Ttems Used in Both Taxable and Exempt Manner. - It fis
cossible for an item to be used in both 3 taxable or exempt manner. In such
instances, apportionment of the tax may be necessary. The apportionment must be
performed using & reasonable method acceptable to _the Tax Commissicner.
Additional information on apportionment Ts provided in Seciien 9d of these
regulations, - ,

123.4.2 Manufacturing. - Manufacturing means & systematic operation
or integrated series of systematic opérations “ehgaged in as a business ar
segment of a business which transforms or converts tangible personal property by
physical, chemical or other means into a ‘different form, compositien or
character from that in which it originally existed. Purchases of tangibie
personal property and services which are directly used in manufacturing activity
are exempt from sales and use tax. Purchases of tangibie personal property or
services not directly used in manufacturing are subject to sales and use tax.

123.4.2.1 Taxabla Items. - The systematic operation or integrated
series of systematic operations which constitutes manufacturing begins with the
storage and handiing of raw materials and continues through the last step of
processing. Storage of completed products and transportation of completed
oroducts to the customer or to another sfte is not included in manufacturing.
Also, ditems relating to the administration of the plant or manufacturing

facility are not considered to bDe directly used and are taxable. The 1ist

provides only some examples of taxable items and is not intended to be all
incliusive. ' - - . . .

123.4.2.1.a Office furniture.
123.4.2.1.b Office supplies and equipment.
123.4.2.1.c. Recordkeeping materials.
%

123.4.2.1.d Research and development eguipment used in
developing new products or improving present products.

123.4.2.1.¢ Computer and computer software, unless used
to control the flow of goods in production.

123.4.2.1.f Manuals and trade publications.

123.4.2.1.¢ Uniforms.

123.4,2.1.h Toilet supplies, paper and cloth toweis
123.4.2.1.1 Heating and air conditioning equipment,

except if specifically designed to maintain atmospheric conditions essential to
the manufacturing process or to the maintenance of the manufactured goods.
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123.4.2.1.5  Machinery, tools, parts, and materials used
to repair equipment other than equipment directiy used in the manufacturing
process. - -

123.4.2.1.k Machinery, tools, parts and materials used to
maintain site facilities other than facilities directly used in manufacturing,
such as materials used to majntain office facilities.

123.4.2.1.1 Materials used to construct, pave or maintain
parking lots. )

123.4.2.1.m Tangible personal property and services used
to convey, handle, transport market or dispiay finished products.

123.4.2.1.n Tangible personal property and services used
to convey finished goods to storage or to store, or to remove or load finished
goods from storage at the plant site. T

123.4.2.1.0 . Tangible personal property or services used
in advertising or marketing manufactured goods, including withdrawal of
salesman's samples from inventory.

123.4.2.1.p Purchases of repairs to fulfill
manufacturer's warranty.

123.4.2.2 Exempt Items. - The following items are directly used
in manufacturing and are exempt from sales and use tax. The 1ist provides only
some axamples and is not intended to be all inclusive.

123.4.2.2.3 Raw materials used in manufacturing which are
incorporated into and become part of the completed product.

123.4,2.2.b Tangible personal property or services used
in conveying or unloading raw materials into storage or from storage 10 the
production line. T o

123.4.2.2.¢ Tangible personal property or services used

in storage of raw materials or partially finished manufactured goods. 1

123.4.2.2.d Machinery or equipment used directly in
manufacturing.

123.4.2.2.¢e Machinery, tools, repair parts, and materials
used to repair and maintain equipment directly used in the manufacturing
process.’ . - ) :

123.4.2.2.f Tangible personal property or services used

to convey partially finished manufactured goods from storage to the production
line or from one part of the productien Tine to another. o

123.4.2.2.9 Machinery, tools, repaijr parts, and materials

used to maintain plant site facilities directly used in the manufacturing
pracess, : - - _
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123.4.2.2.Nh Heating and air conditioning equipment, but
only if specifically designed to maintain atmospheric conditions essential to

the manufacturing process or to the maintenance of the manufactured goods.

123.4.2.2.1 Tangible personal property and services used
in testing and inspecting products on the production line for quality control
purposes. S

123.4.2.2.] Computer hardware and software but only if
used to direct -production line operations or coniroi the flow of goods in
production or in quality control. If used for administrative purposes, computer
hardware and software are taxable.

123.4.2.2.k "Safety equipment or clothing such as safety
shoes, safety goggles, safety gloves, fire extinguishers, or first afd kits, but
only if used in connection with or if necessary to the manufacturing process.

123.4.2.2.1 Tangible personal property or services used
in plant security, such as plant security guard services or alarm systems.

123.4.2.2.m Pollution contro] equipment usad to
eliminate, prevent, or reduce air, water or noise pollution resulting directly
from manufacturing activity.

123.4.2.2.n Boxes, cartons, containers, and wrapping and
packaging materials and supplies used in packaging or packing manufactured
products for sale, but only if the packaging material is actually transferred to
the purchaser as part of the product. For example, cartons transferred to the
purchaser as part of the sale are exempt, but racks used to facilitate delivery
which must be returned by the purchaser are taxable.

123.4.2.3 Ttems Used in Both Taxable and Exempt Mannmer. - It is
possible for afi item to be used in both a taxable or exempt manner. In such
instances, apportionment of the tax may be necessary. the apportionment must be
performed using a reasonable method acceptable to the Tax Commissioner.
Additional information on apportionment is provided in Section 9d of these
ragulatians.

t
123.4.2.4 Exemption from Direct Use Concept for Persons Engaged
in Activities Subject to the Business and Occupation Tax. - Persons subject to

the business and occupation tax are exempt ofi all purthases made by them for use
in business. and occupation tax. activities. This exemption includes purchases
used either directly or indirectly in the public service or utility business or
in the business of generating or producing electric power, but oniy in
activities for which the gross receipts are subject to business and occupation
tax (W. Va. Code § 11-13-1 et seq.). It should be noted that some entitfes may
he engaged in many businesses, some of which are stbject to business and
occupation tax and some of which are not subject io the business and occupation
tax. Both these purchases directly or indirectly used in activities subject to
the business and occupation tax made by a person subject tec the business and
occupation tax would be exempt from sales and use tax. Purchases for use in the
other activities would be taxable unless they qualify for another exemption. If
a person wili be using the item both in an exempt manner and a taxable manner,

195




tate Tax Department

Title 210 o
Series 15 T

it {is possible that he may have to apportion the tax on purchases used in more
than one activity. The apportionment must be performed using a reasonable
method acceptable to the Tax Commissioner. Additional information on
apportionment is provided in Section 9d of these regulations.

123.4.3  Production of Natural Resources. .= The production of natural
resources means the performance by the owner of the natural resources, or
another of the act .or process of exploring, developing, severing, extracting,
reducing to possession and loading for shipment for sale, profit, or commercial
use of any natural resource products, and any reclamation, waste disposal or
environmental activities associated with these activities. Persons engaged in
the production of natural resources are subject to the direct use concept,
unless they fail within the special exemption for severance taxpayers cutlined
in Section 123.4.3.4 of these regufations. If the person engaged in the
production of natural resources is not entitled to the exemption for severance
taxpayers, they must pay on purchases of tangible personal properiy and
services; which are indirectly used in the production of natural resources.
Purchases of tangible personal property and services which are directly used in
the production of natural resources are exempt from sales and use tax.

123.4&.3.1 Natural Resource. - The term natural resource means all
forms of mineral imcluding, but not limited to, rock, stone, limestane, coal,
shale, gravel, sand, clay, natural gas, 0il, and natural gas liquids which are
contained in or on the soils or waters of this State, including standing timber.

123.4.3.2 Severing or Severed. - Severing or severed means the
physical removal of the natural resources from the earth or waters of this State
by any means or from the waste or residue of prior mining.

123.4.3.3 Activities Not Included in the Production of Natural
Resources. .- The production of natural vresources shall not include the
following: - T T

123.4.3.3.a In the case of limestone quarried or mined,
any activity after the stone is severed and reduced to possession on the
surface. Processing of limestone is considered to be manufacturing.

123,4.3.3.b In the case of natural gas, any conversion ort
refining process. Conversion or refining of natural gas is considered to .be
manufacturing. T -

123.4,3.3.¢c In the case of o0il, any conversion or
refining process. Refining of oil is considered to be manufacturing.

123.4.3.3.¢ In the case of timber, any cuts after the
tree 75 severed, topped and delimbed. See Burruss v. Hardesty, 297 S.E.2d 836
(W. Va. 1982). The cutting of timber at a sawmill fis considered to be
manufacturing. o ’ ' :

123.4.3.4 Exemption from Direct Use Concept for Persons Engaged
in Activities Subject to the Severance Tax. - Persons subject to the severance
tax are exempt on all purchases made by them for use in severance activities.
This exemption includes purchases used either directly or indirectly in the
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production of natural resources, but only in activities for which the gross
receipts are subject to severance tax (W. Va. Code § 11-13-1 et seg. ). It
should be noted that some entities may be engaged in many businesses, some of
which are subject to severance tax and some of which are not subject to the
severance tax. Both those purchases directly or indirectly used in activities
subject to the severance tax made by a_person subject to the severance tax would
be exempt from sales and use tax. Purchases for use in the other activities
would be taxable unless they gqualify for another exemption. If a person wili be
using the item both in an exempt manner and a taxable manner, {t fis possible
that he may have to apportion the tax on purchases used in more than one
activity. . The apportionment must be performed using a reasonable method
acceptable to the Tax Commissicner. Additional information on apportionment is
provided in Section 9d of these reguiations.

123.4.3.4.23 Example. - The gross receipts received by the
owner from the quarrying of limestone is subject to the severance tax. If that
same entity also processes the limestone, the processing activity would be
classified as manufacturing. Purchases faor use either directly or indirectly,
in the quarrying business would fall within the exemption for severance
taxpayers. However, only those purchases directly used or consumed in the
manufacturing activity would be exempt.

123.4.3.5 Treatment of Contract Miners or Contract Cutters
Engaged in Production of Natural Resources. - A contract miner or cutter is a
person engaged as an independent contractor in producing natural resources which
are owned by others. Contract miners or cutters are considered to be engaged in
the production of natural resources and their purchases are subject to the
direct use concept when engaged in the activities outlined in Section 123.4.3 of
these regulations. Purchases made by a contract miner or cutier for direct use
in the production of natural resources are exempt, while purchases made for
indirect use are taxable. Contract miners or cutters are not eligible for the
exemption cutlined in Section 123.4.3.4 of these regulations, Decause they are
not subject to the severance tax. Contract miners or cutters are not subject to
the severance tax because they do not have an economic interest in the natural
resource product being produced.

123.4.3.6 Taxabie Items. - Purchases of tangible personal
property or services indirectly used in the production of natural resources aret
taxable, unless made by a person subject .to the severance tax and used in an
activity subject to the severance tax. The following ftems are not directly
used in production of natural resources and may be subject to the saies and use
tax depending on whether the purchaser is subject to the severance tax. The
Tist provides only some examples of taxable items and is not intended to be all
inclusive. s

123.4.3.6.a A1l Natural Rescurces. = (Special rules exist
for severance taxpayers. See Section 123.4.3.4 of these regulations).

123.4.2.6.a.1 Blueprints or blueprinting equipment.

123.4.3.6.a.2 Engineering equipment and surveying
equipment, maps, and other property used in exploratfon.
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123.4.2.6.a.3 Office and clerical supplies  and
equipment. : : ) .

i23.4.3.6.a.4 Janitorial supplies.

123.4.3.6.a.5 Light ©bulbs and fixtures wused in
offices, repair shops, bath-houses, or similar facilities.

123.4.3.6.a.6 Supplies used in bath-house.

123.4.3.6.a.7 Textbooks, manuals, and reference
materials.

123.4.3.6.a.8 Research and development equipment used
in developing new products or improving present products.

123.4.3.6.a3.9 Personnel records, time logs.

123.4.2.6.a.10 Machinery, tools, parts, and materiais
used to repair equipment other than equipment directly used in the production of
natural resources. _ .

123.4.3.6.2.11 Machinery, tools, paris and materials
uysed to maintain office facilities, repair shops, bath-houses, or =eating
faciiities. - o o T ) )

123.4.3.6.b Coal Mining and Processing. - (Special rules
exist for severance taxpayers. See Section 123.4.3.4 of these regu]at1ons)

123.4.5.6.b.1 Tangwb1e personal property or services
used in the transportation of coal from the mine to the customer or fraom the
processing plant to the customer.

123.4.3.6.c¢c Limestone Quarrying. (Special rules exist
for severance taxpayers. See Section 123.4.3.4 of these reguTat1ons)

123.4.3.6.c.1 Tangible personal property or services
used in the transportation of limestone from the quarry floor to a customer. T

123.4.3.6.c.2 Tangible personal property or services o -
used indirectly in the processing of Jlimestone. Limestone processing s
considered to be manufacturing rather than the product1on of natural resources,
therefore purchases for indirect use in processing are taxable. See Section
123.4.2 of these regulations for more specific guidelines.

123.4.3.6.4 Natural Gas and Qi1 Production. - (Special
rules exist for severance Ifaxpayers. See Seciion 123.4.3.4 of these
regulations).

i23.4.3.6.d.1 Tang1b?e personal properiy or services
used indirectly in the refining or process1ng of natural gas or oil. The
refining or proceéssing of natural gas or ofl is ConSIdered to be manufacturing.
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Therefore, purchases for_indirect use .in refining or processing are taxable.
See Section 123.4.2 of these regulaticns for more specific guidelines.

123.4.3.6.e Timbering. - (Special rules exist for
severance taxpayers. See Section 123.4.3.4 of these regulations).

123.4.3.6.e.1 Cables used to secure logs to a truck
for transportation to a customer.

123,4.3.6.e.2 Machinery, tools, parts and materials
used to maintain equipment used to transport logs to a customer.

123.4.3.6.e.3 Tangible personal property or services
used indirectly in activities occurring after the delimbing of the tree.
Activities such as cutting timber at the sawmill are considered to be
manufacturing. Purchases for indirect use in manufacturing are taxable. See
Section 123.4.2 of these regulations for more specific guidelines.

123.4.3.7 Exempt Items. - Purchases of tangible personal property
or seryices directly used in the production of natural rescurces are exempt from
sales and use tax. the follewing items are directly used in the producticn of
natural resources and are exempt from sales and use tax. The 1ist provides only
some examples of exempt items and is not intended to be ali inclusive.

123.4.3.7.4a Al17 Natural Resources.

123.4.3.7.a.1 Pollution control equipment wused to
eliminate, prevent, or reduce air, water, or noise pollution resuiting directly
from production activity.

123.4.3.7.a.2 Tangible personal property or services
used for production site security, such as security guard services or alarm
systems, : : : -

123.4.3.7.a.3 Safety equipment or clothing such as
safety shoes, safety goggies, safety gloves, fire extinguishers, or first aid
kits, but only if used directly fn the producticn process. .- , .

123.4.3.7.a.4 Machinery, tools, vrepair parts, and
materials used to repair and maintain equipment directly used in production.

123.4.3.7.a.5 Machinery, tools, repair parts, and
materials used .in reclamation activities associated with the production of
natural resources.

123.4.3.7.b Coal Mining and Processing.

123.4.3.7.b.1 Machinery and equipment used to sever or
extract the coal including continuous miners, augers, picks, and other cutting
machines and tools for underground mining and dozers, end Toaders, cranes,
backhoes, and power shovels for surface mining.
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123.4.3.7.b.2 Mine support and roof materials such as
timbers, roof bolts, and glue. . _

123.4.3.7.2.3 Drainage pipes, pumps and valves Tocated
at or in the mine. , ]

123.4.3.7.b.4 Blasting equipment and explosives.
123.4.3.7.5.5 Mine ventilation equipment.

123.4.3.7.b.6 Rock dust and other dust alloying
materiais. e . =

123.4.3.7.b.7 Mine and supply cars.

123.4.3.7.b.8 Egquipment used to generate energy to
operate machinery and equipment directly used in production such as generators,
battery chargers, compressors, and transformers.

123.4.3.7.b.9 Tangible personal property or services
used in transportation of coal Trom the mine face te a stockpile located at the
mouth of +the mine, such as mine and shuttle cars, trolley and battery
Tocomotives, conveyor belis, or railroad tracks Tocated inside the mine.

123.4.3.7.b.16 Tangible personal property or services
used in the transportation of coal from the site of a surface mine to a
stockpile where coal is stored for further shipment.

123.4.3.7.b.11 Communication equipment used within the
mine.

123.4.3.7.b.12 Processing equipment, such as washers,
centrifuges. - . - e ce : IR

123.4.3.7.b.13 Tangible personal property or services

used te transport coal from the mine to the processing plant, but onily if both
activities-are conducted by the same person.

%

123.4.3.7.¢ ‘Limestone Quarrying,

123.4.3.7.c.1 Machinery and equipment used to sever or
extract the Timestone from the face of the guarry.

123.4.3.7.¢c.2 Blasting equipment and explosives.

123.4.3.7.c.3 Rock dust and other dust alloying
materiais. ' - :

123.4.3.7.¢.4 Tangible personal property or services
used to transport limestone from the quarry to the processing plant but only if
both activities are conducted by the same person.

123.4.3.7.d Natural Gas and Gil Production.
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123.4.3.7.d.1 Gas and oil drilling rigs and equipment.

123.4.3.7.d.2 Chemicals used in gas and oil well
completion.

123.4.3.7.e Timbering.
123.4.3.7.e.1 Axe.
123.4.3.7.e.2 Chain saw.

123,4.3.7.e.3 Cables and chains, if used to move trees
to permit deiimbing. -

123.4.2.7.e.4 Hydraulic slasher.

123.4.3.7.e.5 0i71 if used in severing equipment.

123.4.3.7.e.6 Sawblades,

123.4.3.7.e.7 Saws.

123.4.3.7.e.8 Shearers.
123.4.3.7.e.9 \Wedges.

123.4.3.8 Items Used in Both Taxable and Exempt Manner. - It is
possible for an item to be used in both a_ taxable or exempt manner, In such
instances, apportionment of the tax may be necessary. The apportionment musi be
performed us$ing a reasonable method acceptable to the Tax Commissioner.
Additional information on apportionment is provided in Section 9d of these
regulations.

123.4.4  Transmission. - The agtivity of transmission means the act
or process of causing liquid, natural gas or electricity to pass or be conveyed
form one place or gecgraphical location through a pipeline or other medium for
commercial purposes. The word medium refers to the stationary mode by which
Tiguid, natural gas, or electricity moves from one Tocation to another,
including pipelines or wires, but excluding tank trucks and barges. Purchases
of tangible personal property or services which are directly used in
transmission are exempt from sales and use tax. Purchases of tangible personal
property or services which are not directly used in transmission are subject to
the sales and use tax.

123.4.4.1 Taxable JItems. =  Purchases of tangible personal
property or services vrelating to the administration or management of a
transmission facility are not considered to be directly used and are taxable.
The 1ist provides only some examples of taxable items and is not intended to be
all inclusive, '

123.4.4.1.a Office furniture.

123.4.4.1.b _ Office supplies and equipment.
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123.4.4.1.c Recordkeeping materials.
123.4.4.1.d _Research and development equipment.

123.4.4.1.e Computers and computer software, unless used
to trace or control the flow of goods in transmission.

123.4.4.1.7 Uniforms.
123.4.4.1.¢ Toilet supplies, paper and cloth towels.
i23.4.4.1.h LLight bulbs and Tighting fixtures,

123.4.4.1.1 "Heating or air-conditioning equipment, except
if specifically designed to maintain atmospheric conditions essential to the
transmission process or to maintain products. in transmission.

123.4.4.1.] Machinery, tools, parts, and materials used .
to repair equipment other than eguipment directly used in the transmission
process. _ - o o .

123.4.4.1.k Machinery, tools, parts, and materials used
to maintain facilities other than those directly used in transmission, such as
materials used to maintain office facilities.

123.4.4.1.1 $torage tanks used to store products before
or after transmission.

123.4.4.2 Exempt JItems. - The activity of transmissian begins
with the receipt or intake of the liguid, natural gas, or electricity into the
transmission system and ends with the delivery of the product to the customer.
Purchases of tangible persenal property or services directly used in
transmission activities are exempt from sales and use tax. The 1ist provides
only some examples and is not intended to be all inclusive.

123.4.4.2.2 Machinery and equipment used directly in the
transmission process, such as pipes, poles, and wires.
%

123.4.4.2.b Machinery, tools, repair parts and materials
used to repair and maintain equipment directly used in the transmissicn process.

123.4.4.3 Jtems Used in Both Taxable and Exempt Manper. - It fis
passible for an item to be used in both a taxable or exempt manner. In such
instances, apportionment of the tax may be necessary. “The apportionment must be
performed using a reasonable method acceptable to ihe Tax Commissioner.
Additional information on apportionment is provided in Section 9d of these

reguiations.

123.4.4.4 Exemption from Direct Use Concept for Persons Engaged
in_Activities Subject to_the Busigess and Occupation Tax. - Persons subject to
the business and occupation tax are exempt on all purchases made by them for use
in business and occupation tax activities. This exemption includes purchases
used either directly or indirectly in the public service or utility business or
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in the business of generating or producing electric power, but only 1in
activities for which the gross receipts are subject to business and occupation
tax (W. Va. Code § 13-13-1 et _seq.). It should be noted that some entities may
be engaged in many businesses, some of which are subject to business and
occupation tax and some of which are not subject to the business and occupation
tax. Both those purchases directly or indirectly used in activities subject to
the business. and occupation tax made by a person subject to the business and
occupation tax would be exempt from sales and use tax. Purchases for use in the
other activities would be taxable unless they gqualify for another exemption. If
a person wiil be using the item both in an exempt manner and a taxahle manner,
it is possible that he may have to apportion the tax on purchases used in more
than one activity. The apportionment must be performed using a reasonable
method acceptable to the Tax Commissioner. Additional dinformation on
apportionment is provided in Section 9d of these regulations.

123.4.5 Communication. - The activity of communication includes all
telephone, radio, Tight, Tlight wave, radio telephone, telegraph and other
communication or means of communication, whether used for voice communication,
computer data transmission, or other encoded symbolic information transfers.
Communication activity alse includes commercial broadcast radio, commercial
broadcast television and cable television. Persons engaged in the activity of
communications are subject to the direct use concept on their purchases of
tangible personal property or services for use 1in communication activity, unless
they fall within the exemption for telecommunication taxpayers outiined in
Section 123.4.5.1 of these regulations. If a person does nmot fall within this
exemption, their purchases of tangible personal property and services for use
indivectly in the activity of communications are subject to sales and use tax.
Purchases of tangible personal property or services for use directly in the
activity of communication are exempt from sales and use tax.

123.4.5.1 Exemption from Direct Use Concept for Persons Engaged
in Activities Subject to Telecommunications Tax. = Persons subject Lo the
telecommunications tax are exempt on all purchases for use in telecommunications
activities. This exemption includes purchases of tangible personal property or
services, whether used directly or indirectly, but only in activities for which
the gross receipts are subject to the telecommunications tax (W. Va. Code
§ 11-13B-1 et seq.). The Public Service Commission provides annually to the Tax
Commissioner a list of activities deemed to be competitive, which are notl
subject to the telecommunications tax. Purchases of tangible personal property
or services for use in these competitive activities may be taxable, since the
gross receipts from them are not subject to the telecommunications tax. It
chould be noted that some entities may be engaged in many activities, some of
which are subject to telecommunications tax and some of which are not subject to
the telecommunications tax. Both those purchases directly or indirectly used in
activities subject to the telecommunications tax made by a person subject to the
telecommunications tax would be exempt from sales and use tax. Purchases for
use in the other activities would be taxable unless they qualify for another
exemption. If a person will be using the item both in an exempi manner and a
taxable manner, it is possible that they may have to apportion the tax on
purchases used in more than one activity. The apportionment must be performed
using a reasonable method acceptable to the Tax Commissiener. Additional
information on apportionment is provided in Section 9d of these regulations.
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§ 110-15-124. Reserved for Future Use.

§ 110-15-125. Educational Summer Camps. = =

125.1 The tuition charged for attending an "educational summer camp,"
as defined in Section 2 of these regulations, is exempt per se from the sales
and service tax.and use tax. This exemption does not extend te charges for
services or tangible personal property provided by or sold by the educational
summer camp. Those.charges are subject to tax unless otherwise exempt under
these regulatiocns. Examples of taxable charges are those for food, lodging,
equipment rental or usage, clothing, books and study materials, except for
required textbooks and study materials directly related to the educational
nature of the summer camp. -

125.2 In order for the exemption to be claimed, the tuition charge must
be separately identifiable and it may not include other charges for services or
tangible personal property provided or sold by the educational summer camp. '

125.3  The educational summer camp may claim exemption for those
purchases of tangible personal property or taxable sérvices which are purchased
for resale. However, %angible personal property or taxable services purchased
for use in the activity of selling tangible personal property or the dispensing
of a taxable service are subject to the sales and service tax and use tax.

§ 110-15-126. Food.

126.1 . Food sold by public or private schoels, scheol sponsored student
organizations, or school sponsored parent-teacher associations to students
enrclled in such school or to employees of such school during normal school
hours is exempt from the sales and service tax and the use tax. However, sales
of food to the general public during normal school hours are taxable.

126.1.1 Organizations which may make such exempt sales are as
fellows: o : : - o _

126.1.1.1 A public, private, parochial or denominational school
which is subject to regulation by the West Virginia State Board of Education;

126.1.1.2 An organization which 1is sponsored by a public,
private, parochial or denominational school which is subject %o regulation by
the West Virginia State Board of Education; or

'126.1.1.3 A parent-teacher association which is sponsored by a
public, private, parochial or denominational schoo? which is subject to
regulation by the West Virginia State Board of Educaticn.

126.1.2 The following sales of food or food products during other
than nermal school hours also are exempt.

126.1.2.1 Sales by a school sponsored student or parent-teacher

association, or similar association, at athietic, cultural or social events when
the proceeds of such sales, after payment of reasonable expenses, are denated to
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the school or used to purchase tangible personal property or services which are
donated to the school.

126.1.2.2 Sales by a school sponsored student or parent-teacher
association, or similar association, during a fund raising activity which does
not qualify as an athletic, cultural or social event when the proceeds of such
sales, after payment of reasonable expenses, are donated to the school or used .
to purchase tangible personal property or services which are donated tc the
school, -

126.1.3 The following sales of food or food products are subject to
sales tax. ' o C : ' '

126.1.3.1 Sales of food by vending machines regardless of where
the machine is locatéd, who owns the machine or the time of day when the sale
gceurs. )

126.1.3.2 Sales of food to the general public during normai
school hours.

126.1.4 Only purchases of food sold during normal school hours as
authorized in the foregoing Section 126.1 of these regulaticns are exempt from
the sales and service tax and use tax. ATl other purchases are taxable unless
an exemption other than a purchase for resale is available for use. The
exemption may be claimed by issuing a properly completed exemption certificate
to the vendor.

126.2 Food sold by a public or private college or university or by a
student organization officially recognized by such college or university to
students enrolled at such college or university is exempt from tax when such
sales are made on a contract basis so that a fixed price is paid for consumption
of food products for a specific period of time without respect to the amount of
food product actually consumed by the particular individual contracting for the
sale and no money is pajd at the time the food product is served or consumed.

126.2.1 Applications.

126.2.1.1 College Operated Dormitory. - A public or privatel
college subject to the control of the West Virginia Board of Regents operates a
dormitory providing room and board to its students on a semester-by-semester
basis. An itemization is made for room and for board. The price for board is
determined regardless of the amount of food consumed by the student or the
number of missed meals. The charge made for board is exempt from the sales and
seryice tax.

126.2.1.2 Lupp Sum Charge for Room__and Board. - If a
college-operated dormitory makes a lump sum charge for roem and board, the
entire amount is exempt from sales and service tax. Room charges are exempt

under Section 9.2.2.0 of these regulations.

126.2.1.3 Food Furnished by Caterer. - If the food service is

furnished by a caterer and the contract is between the student and the caterer,
the food is not being sold by the college or the university and the sale of foed
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is subject to sales and service tax but the charge Tor the room remains exempt.
If the contract is between the student and the coilege or university, the charge
is exempt. . - - - : :

126.2.1.4 Dormitory Operated by Private Person. - If room and
board are furnished by a dormitory not operated by the college or university,
the charge made for board is subject to sales and service tax. The charge made
for the room is exempt from the sales and service tax if the person renting the
room continues to cdo so for a period in excess of thirty (30) consecutive days.

126.2.1.5 Lump_Sum Charge for Rogm and Board. - If a dormitory
operated by a private person makes a Tump sum charge for room and board, tne
entire amount is subject to the sales and service tax.

126.2.1.6 Fraternities and Sororities. - Sales of food and meais
on a “"contract basis," as defined in Section 2 of these regulations, by student
fratarnities and sororities that are officially recognized by the college or
university at which they are Jlocated, to a student enrolied at the college or
university are exempt. Food or meals sold to the general public or on any basis
other than a "contract basis," are subject to sales and service tax.

126.2.2 To the extent that an organization qualifies for exemption
for its sales of food tnder this Section 126.2, its purchases of such food shall
also be exempt; however, purchases of food by a fraternity or sorority shall not
be exempt as a purchase for resale. The exemption may be claimed by issuing a
properly completed exemption certificate te the vendeor.

126.3 Food sold by a nanprofit organization or a governmental agency
under a program funded by the State or the United States to Tow-income elderly
persons at or below cost is exempt from tax. A1l of the following conditions
must be satisfied in order to establish the exemption:

126.3.1 The purchaser must be age 60 or older.
126.3.2 The purchaser must be classified as having low income,

126.3.3 The sale must be made by a. nonprofit organization or
governmental agency.

126.3.4 The sale must be under a program funded by the State or the
United States. .

126.3.5 The sale must be made at or below cost.

126.3.6 Purchases of food by a nonprofit organization or a
governmental agency under a program funded by the State or the government of the
United States to low-income elderly persons at or below cost are exempt when
such food is used or consumed in the program. The exemption may be claimed by
issuing a properly completed exemption certificate to the vendor.

126.4 Food sold in an occasional sale by a charitable or nonprofit

organization, including velunteer fire departments and rescue squads is exempt
from tax, if the purpose of the sale is to obtain revenue for the functions and
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activities of the organization and the revenue so obtained is actually expended
for that purpose. — e T - B ) :

126.4.1.. Charitable Organization.

126.4.1.1 "Cccasional sales of food," as defined in Section 2 of
these regulations, by a corporation or organization that is exempt from income
tax under Section 501(c){3) of the TInternal Revenue Code of 1986, as amended,
and which satisfy the definition of '"charitable organization" as provided in
Section 2 of these regulations, are exempt from sales and service tax.

126.4.2 Civic Qrganization Operated for Social Welfare.

126.4.2.1 "Occasional sales of food," as defined in Section 2 of
these regulations, by a corporation or organization that s exempt from income
tax under Section 501(c)(4) of the Internal Revenue Code of 1986, as amended,
are exempt from sales and service tax.

126.4.2.2 Examples of organizations that may qualify.

Educational radic stations
Junior Chamber of Lommerce
Civic Improvement Association
Volunteer fire department
Volunteer rescue squad

126.4.3 Nonprofit Organization.

126.4.3.1 "Occasional sales of food," as defined in Secticn 2 of
these regulations, by a nonprofit corporation or organization not included in
Sections 126.4.1.1 and 126.4.1.2 of these regulations may be exempt from sales
and service tax. S . o N

126.4.3.2 Examples of organizations that may qualify.

126.4.3.2.2 Labor, agricultural cr horticultural
organizations which are exempt from income tax under Section 531(c)(5) of the
Internal Revenue Code of 1986, as_amended. _ . B

126.4.3.2.b Business leagues, chambers of commerce and
other organizations which are exempt from income tax under Section 501({c)(6) of
the Internal Revenue Code of 1986, as amended.

~126.4.3.2.c . Social <clubs and clubs organized for
pleasure, recreation and other nonprofit purposes which are exempt from inccme
tax under Section 501(c)(7) of the Internal Revenue Code of 1986, as amendad.

126.4.3.2.d Fraternal or benevelent societies, orders or
associations which are exempt from income tax under Section 501(c)(8) of the
Internal Revenue Code of 1986, as amended.
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126.4.4  Purchases of food for sale under the foregoing Section 126.4
are not exempt from the sales and service tax or the use tax as a purchase for
resaie. .

126.5 Food sold by any religious organization at a social or other
gathering conducted by it or under its auspices, if the purpese in selling the
Food is ta obtain revenue for the functions and activities of the organization
and the revenue obtained from selling the food is actually used in carrying on
such functions and activities: Provided, That purchases made by such
organizations shall not be exempt as a purchase for resale. )

126.6 ~ Sales of food by litile Teagues, midget football Teagues, youth
football or soccer Teagues and similar types of organizations including scouting
groups and church youth groups are exempt if the purpose in selling the food is
fo obtain revenue for ithe functions and activities of the organization and the

revenue obtained from selling the food 1s actually used in supporting or
carrying on the functions and activities of the groups.

§ 110-15-127. Roadside Market, Open-Air Market, Fgrmer's ngket, Etc.

127.1 Sales by agricultural producers, or others, of agriculiural food
products and beverages to consumers at pick-your-own fruit and vegetable
operations, farmers markets, roadside stands, or through similar operations are
subject to the sales and service tax. It is the responsibility of the operator
to collect and remit the tax or to accept from the purchaser a properly
completed exemption certificate. '

127.2 Agricultural producers, or others, who are reguired to coilect
the tax on the sale of agricultural precducts, are required to obtain a business
registration certificate as provided in W. Va. Code § 1i-12-1 et seq.

§ 110-15-128. Mail Order Sales.

128.1 Effective July 1, 1989, every person who engages in the business
of making mail crder sales is exercising a taxable privilege, when:

128.1.1 The retailer is a corporation doing business under the laws
of this State or a person domiciled in, a resident of, or a citizen of thist
State;

128.1.2 The retailer maintains a retail establishment or office in
this State whether or not the mail order sales result from or are related in any
other way to the activities of such estabiishment or office; or

128.1.3 The retailer has agents.in this State who solicit business
or transact business on behalf of the retailer, whether or not the mail order
sales result from or are related in_any other way to such solicitation or
transaction of business; or ' )

128.1.4  The properiy or the result of a service was delivered within
this State in fulfillment of a sales contract that was entered into fn this
State, 1in accordance with applicable conflict of laws rules, when a person in
this State accepted an offer by ordering the property or the service; or
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128.1.5 The vetailer, purposefully or systematically exploiting the
market provided by this State by any ‘media-assisted, media-facilitated, or
madia-solicited means, including, but not Timited to, direct mail advertising,
unsolicited distribution of catalogs, computer-assisted shopping, television,
radio or other electronic media or magazine or newspaper advertisements or other
media, creates nexus with this State; or h

128.1.6 Through compact or reciprocity with any other Jurisdiction
of the United States which Jjurisdiction uses .its taxing power and its
jurisdiction over the retailer in support of this State's taxing power; or

128.1.7 The retailer consents, expressly or by implication, to the
imposition of the West Virginia Use Tax.

128.2 Definitions. - The following terms or phrases when used in this
Section shall have the meaning ascribed to them except where the context clearly
indicates a different meaning is intended: :

178.2.1 '"Retailer" means and includes every persoen engaging in the
business of selling or leasing tangible personal property for use in this State
or rendering taxable services the results of which will be used in this State,
including a retailer whe transacts mail order sales.

128.2.1.1 When 4in the opinion of the Tax Commissioner it 1is
necessary for the efficient administration of the use tax, the Tax Commissioner
may regard any salesperson, representative, trucker, peddier, or canvasser as
the agent of the dealers, distributors, supervisors, employers or persons under
whom they operate or from whom they obtain the tangible persconal property or
taxable service sold by them, regardless of whether they are making sales on
their own behalf or on behalf of such dealers, distributors, supervisors,
employers or persons; and the Tax Commissioner may regard such dealers,
distributors, supervisors, employers or persons as retajlers for purposes of
collecting the use tax imposed by this State.

128.2.2 "Retailer engaging in business fin this State" means and
includes, but shall not be limited to:

128.72.2.1 Any retailer having or maintaining, occupying or usingt
within this State, directly or by a subsidiary, an office, distribution house,
sales house, warehouse, or other place of business, or any agent. (by whatever
name called) operating within this State under the authority of the retailer, or
its subsidiary, regardless of whether such place of business or such agent is
located here permanently or temporarily, or whether such vretailer, or
subsidiary, is admitted to do business within this 3tate pursuant to W. Va. Code
§ 31-1-49. This definition shall be administered and enforced in conformity
with the Constitutions and statutes of this State and of the United States.

128.2.2.2 Any retailer soliciting orders from persons located in

this State for the sale of tangible personal property or taxable services by
means of any of the following:

128.2.2.2.2 By means of a telecommunication or television

shopping system which utilizes a telephone or mail ordering system, including
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tol1 free telephone numbers, reverse charge telephone systems or other telephone
ordering systems and which is intended by the retailer tc be broadcast by cable
television or other means of broadcasting to consumets located in this State.

128.2.2.2.b By means of advertising that is broadcast
from, printed at, or distributed from, a Tocation in this State if the
advertising from such location is primarily intended to be disseminated to
consumers located .in this State and is only secondarily or incidentally
disseminated to bordering jurisdictions. Advertising which is broadcast from a
radio or television station located in this State or is printed in or
distributed by a newspaper published in this State is presumed to be primarily
intended for dissemination to consumers located in this State. . This presumption
may be rebutted by persuasive evidence to the contrary. However, the number and
geographic Tlocation of a television “station's Viewers, a radio station's
Tisteners, a newspaper's subscribers or the distributees of advertising printed
at or distributed from a location in this State is but one factor to be
considered and, standing alone, shall not be controiling the controlling factor.

128.2.2.2.c By mail if the solicitations are substantial
and recurring and if the retailer economically benefits from any banking,
financing, debt collection, telecommunication or marketing activities occurring
in this State or economically benefits from the location in this State of an
authorized installation or service or repair facility, regardless of whether
such facility is owned or operated by such ratailer or by 2 related or unrelated
person.

128.2.2.2.d By having a franchisee or licensee operating
in this State under the retailer's trade name, if the franchisee or licensee is
required to collect the consumers sales tax or use tax imposed by this State.

128.2.2.2.e By means of a contract with a cable
television operator located in this State pursuant to which the retailer
solicits from ‘persons located in this State orders for the sale of tangible
personal _property or taxable services by means of advertising which s
transmitted or distributed over a cable television system in this State.

This definition shall be administered and enforced in
conformity with the Constitutions and statutes of this State and of the United:
States. s o S S -

128.2.3 "Final adjudication® means -a decision of a court of
competent jurisdictien from which no appeal can be _taken or from which the

official or officials of this State with authority to make such decisions have
decided not to appeal. '

128.2.4 VA mail order sale" is a sale of tangible personal property,
or a taxable service that is ordered by mail, computer-assisted shopping,
media-assisted, media-facilitated, or media-solicited, or by other means of
communication (including but nct limited to direct mail advertising, unsolicited
distribution of catalogs, television, radio or other electronic media, telephone
or magazine or newspaper advertising), to a purchaser who is in this State at
the time the order is remitted, from a dealer who receives the order in another

state of the United States, or is in a commonwealth, territory or other area
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under the jurisdiction of the United States, and transports the proparty or
causes the property %o be transported, whether or not by mail, from any
jurisdiction of the United States, including this State to a person in this
State, including the person who ordered the property. For purpaoses cf this
definition, there is a presumption that every person who is a resident of this
State who remits an order was in this State when the order was finally remitted
by the vendor. :

Example_1: A purchaser, whe {s a resident of West Virginia, receives fin
the mail a catalog of the seller who resides in another state and whose business
facilities are all located in that state. The purchaser orders tangible
personal property advertised in the catalog by completing an order Dlank
furnished with the catalog, attaching his or her personal check in the amount
required for the purchase, and mafils the order from within this State to the
selier. The seiler, by mail or other means of transportatfon, transmits the
property to the purchaser in West Virginia. If any of the provisions of Section
128.1 are applicable, this is a taxable mail order sale and the out-of-state
vendor must collect use tax from the West Virginia customer.

Example 2: A purchaser, not a resident of West Virginia, while outside
this State orders tangible personal properfy from a seller in another state io
be sent to the purchaser's grandchildren in West Virginia. This is not a "mail
order sale" because the purchaser was not in West Virginia at the time the order
was remitted.

Example 3: A West Virginia resident, while vacatiening in another siate,

orders tangible personal property from a seller in another state to be sent to
the purchaser's home in West Virginia. Since the purchaser is a West Virginia
resident, he or she is presumed to have purchased the property for use or
consumption in this State. I7 any of the provisions of Section 128.1 are
applicable, the out-of-state vendor must collect West Virginia use tax. If this
presumption is rebutted, this would not be a taxable "majl order sale.”

128.3 Vendor's Responsibilities. - Every vendor engaged in_the business
of making mail drder sales that are subject to use tax is required to have a
business registration certificate. No registration fee is required unless the
vendor has contact with this State that is sufficient to sustain imposition by
this State of a direct tax on the out-cf-state vendor.

128.4 Transportation and Handling Charges. - The total amount paid for
tangible personal property, including transportation charges, handling charges,
and any other charges whatsoever that occur prior to actual transfer of title to

the tangible perscnal property to the purchaser by the vendor are subject to the
tax regardless of whether such charges are separately stated.

128.5 No Dealer Collection Allowance. = Persons who collect consumers

sales or use taxes must furn over to the Tlax Commissioner the full amount of
consumers sales or use taxes they collect from West Virginia customers. Neither
the consumers sales tax law nor the use tax Taw authorizes the taking of a

vendor's collection allowance.

128.6 Refung of Taxes on Mail Order Sales.
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128.6.1 When there has been a final adjudicaticn that any tax upon a
mail order sales transaction was levied or collected, or both Tevied and
collected, contrary to the Constitution of the United States, or the
Constitution of West Virginia, or both Constituticns, the Tax Commissioner wili,
in accordance with Section 128.6.2 of these regulations, refund the amount of
tax to the person who paid the tax or, at the taxpayer's election, establish a
tax credit.

128.6.2 To receive a refund or credit of consumers sales or use tax,
the persan who paid the tax must Tile a claim for refund within iwo years from
the date the tax was paid to the vendor or directly to the State Tax
Commissioner. Such claim must include the following information.

128.6.2.1 A dascription of the tangible personal property or
taxable service purchased;

128.6.2.2 The date on which the purchase was made;
128.6.2.3 The purchase price of the item(s}) or service(s);

128.6.2.4 The amount of West Virginia consumers sales or use
taxes paid for such item;

128.6.2.5 The name and mailing address of the seller from which
the purchase of the tangible perscnal property or taxable service was made;

128.6.2.6 The citaticn of the court decision or decisions upon
which the claim for refund is based;

128.6.2.7 A copy of the sales invoice made out by the seiler of
the tangible personal property or taxable service; and

128.6.2.8 Any other information that is required by the State Tax
Department in order to verify the authenticity or accuracy of the claim for
refund. ) -

128.6.3 The Tax Commissioner may refuse to grant a claim for refund
or credit if the claim for refund is incomplete or fails to contain all of thel
information required by Section 128.6.2 of these reguiations.

128.6.4  Upon formal approval of a complete claim for refund, the Tax
Commissioner shall promptly issue his reguisition on the Treasury. If a claim
for credit is approved, the Tax Commissioner shall promptly establish the amount
of the credit.

§ 110-15-129. Leases of Tangible Personal Property.

129.1 In_General. - The consumers sales and use tax Taws apply 1o
Teases of tangible personal property. A Tlessor of tangible persanal property
who engages in this State in seiling or leasing tangible personal properiy is
required to collect consumers sales tax with respect to such leases when the
lessee takes delivery of the leased property in this State. A lessee IJs
required to pay use tax with respect to the use in this State of leased tzngible
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personal unless the lessee has paid West Virginia consumers sales tax with
respect to the transaction. A lessor who is a "retailer engaging in business in
this State," as defined in Section 2 of these regulatioms, is required to
callect and remit West Virginia use taxes with respect to tangible personal
property leased for use in this State. A lessee who pays to the lessor cof the
tangible personal property either the amount of West Virginia consumers sales
tax due or the amount of West Virginia use tax due has no further 1iability for
payment of the tax directly to the Tax Commissioner, Exemptions from payment of
tax allowed by law with respect to certain sales of tangible personal property
equally apply to leases of tangible ‘personal property and the methods of
claiming exemption from payment of tax are the same. See Section 9 (exemptions)
of these regulations. Additionally, long term Teases of motor vehicles are
exempt. See Section 9.2.10 of these regulations. A Tessee of tangible personal
property used in this State is allowed credit against his West Virginia use tax
Tiability for payment of sales taxes lawfully imposed by another state on iease
payments attributable tc the period of time the lessee uses the leased property
in this state. The measure of tax is the amount of the periodic lease payments.

129.2 Certain terms used in this section have the following meanings
for purposes of application of this regulation: S '

129.2.1 Financing Lease. - The term "financing lease" means:

129.2.1.1 A lease contract which contains at the inception of the
contract a provision or condition that (1) title to the Teased property must be
transferred to the lessee at the end of the Tease, or (2) the lessee has an
option to purchase the Teased property at a nominal price.

129.2.1.2 A lease contract containing either of the following
provisions or conditions at the finception of the contract is presumed to be a
financing Tease:

128.2.1.2.a The primary lease term is equal to
seventy-five percent (75%) or more of the estimated economic 1ife of the
property (determined at the time the primary term of the Jease begins) and makes
no provision for the return of the property to the lessor. For used property,
this provision does not apply if the beginning of the lease term falls within
the last twenty-five percent (25%) of the total estimated economic 1ife of thel
Jeased property, or '

129.2.1.2.b The residual value of the Jeased property 1is
Tess than ten percent (10%) of the property's fair market value at the inception
of the lease and the contract makes no provision for the return of the property
to the lessor.

129.2.1.3 The presumption that the contract is a financing Tease
may be rebutted by showing that the contract is not merely a security device,
that the property wili be usable for its intended purpose at the end of the
primary lease term, that the Iessor in good faith intends to reclaim possession
of the property at the end of the lease term or to sell or re-lease it at that
time for its fair rent or fair market value, and that the lease was not treated
by the lessor as a sale of tangible personal property or by the lessee as the
acquisition of a capital assef. '
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129.2.2 Lease. - The term "lease" means a transaction in which
possession but not titie to tangible personal property fis transferred for a
consideration. The term "lease" includes a rental, hire or 1icense. Likewise,
assor" includes a rentor, hiror or Ticensor; and "assee!" includes a rentee,
hiree or licensee. For the purpose of these regulations, a lease must be made
for bona fTide consideration with lease payments approximating fair market lease
payments at the time the Jease contract is entered into. '

129.2.3 _Nominal _Price. - _The term “nominal price means
consideration for obtaining technical £it7e to leased property which s
significantly less than the fair market value of the tangible personal property
at the time the consideration is paid or the option to purchase is exercised,
whichever occurs first.

129.2.4 Operating lease. - The term "operating Tease" means a lease
contract which gives the lessee use.of the Teased property for a certain peried,
while the lessor retains all or substantially all of the risk and rewards of
ownership. For purposes Gf the consumers sales and use taxes, a contract in the
Tegal form of a lease will be treated as an operating lease unless it meets the
definition of a financing lease.

129.2.5 Tangible Personal Property. = The term "tangible personal
property" means property which may be seen, weighted, measured, feit or touched,
or is in any other manner perceptible to the senses. "Tangible personal
property" includes, but is not Timited to, motor vehicles, machinery, equipment,
movies, whether they be on reel, cassette, disk or other medium, compuier
software, whether it be off-the-shelf software or custom designed software,
music whether it be sheet music or music on records, tapes, disks or other
medium, and any other tangible goods, wares or merchandise.

129.3 Treatment of leases.

129.3.1 An operating lease will be treated as a lease for purposes
of the consumers sales and use taxes. )

129.3.2 A financing lease will be treaded as a sale for purposes of
the consumers sales and use taxes. )
1
129.3.3 Operating and financing leases are subject to consumers
sales and use taxes. .

129.3.4 The lessor of tangible personal property may purchase the
property provided under the terms of a Tease without paying tax on its purchase
price by issuing a resale certificate to the setler of the property in lieu of
paying the consumers sales or use tax. Tax must be collected from the lessee on
all charges contained in the lease which are subject to the consumers sales and
use taxes, ; ' ’

129.4 Service Contracts. - The charges for services provided under a
cervice contract reilating to leased. tangible personal property are subject to
consumers sales and use taxes. :

129.5 Equipment Leased With and Without an Operator.
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129.5.1 Receipts from the lease of equipment without an operator are
taxable as lease or sale of tangible personal properiy.

129.5.2 The furnishing of equipment with an operator for which a
single charge is made to the customer is presumed to be the providing of a
taxable service, even when the charge is to a customer engaged in contracting or
subcontracting activity. _ Itemfzation of the charges does not change the
taxability of this transaction. ) -

129.5.2.1 Contractors renting equipment (with or without
operator) for usé in their contracting activity must pay consumers sales or use
taxes on the entire charge for the transaction regardless of whether the charge
for the equipment and the charge for the operator are separately stated or are
combined in a lump sum. '

129.5.2.1.a A lease of equipment and an operator to 2
contractor for use in providing tax exempt contracting services will be treated
as a tax exempt subcontract only when the contractor can exercise no control
(beyond specification of desired results or work to be accomplished) or
supervision over the equipment and the operator thereof. In such a case the
denominated lessor is viewed as a subcaontractor providing equipment and labor 1in
fu1fillment of a contract with a prime contractor.

199.5.2.2 Providers of taxable services who rent equipment {(with
or without an operator) must pay consumers sales or use taxes on the entire
charge for the transaction regardiess of whether the charge for the eguipment
and the charge for the operator are separately stated or are combined in a lump
sum. Allowable exemptions from tax must be asserted as provided in Section 9
(exemptions) of these regulations.

12$.5.2.2.a A lease of equipment and an operator to &
provider of taxable services wiil be treated as a tax exempt subcontract for
taxable services only when the person providing the taxable service tc. the
customer can exercise no control or supervision over the eguipment and the
operator thereof. o

129.6  ~ Other Charges In a lease. Agreement. - Operating as well as
financing lease agreements may contain & variety of charges in addition to thet
basic lease payment. These charges and their tax consequences are as follows:

129.6.1 Separately stated charges for labor or services renderad in
remodeling, maintaining, or repairing the tangible personal property Deing
leased are subject to tax.

129.6.2 Separately stated charges for labor or services rendered in
installing or applying the tangible personal property being leased are subject
to tax. - - ’

129.6.3 Separately stated charges by the lessor for fransportation
of the Teased property from the Tessor to the lessee and back which are included
in the lease price are taxable. Charges for transportation of property from a
supplier to the lessor which are included 3in the lease price are taxable.
Separately stated charges for transportaticn of the property from the supplier
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directly to the lessee or from the Tessor o the Tessee ars taxable unless an
exemption otherwise provided by law is applicable.

129.6.4 A charge imposed for eariy termination of the lease is
included in the lease price and is taxable.

129.6.5 Under an operating lease, any interest charges properly
ineluded in the cost of preperty to the lessor, or in overhead costs of the
Jessor and passed on or reflected in the ultimate Jease payment paid by the
lessee are taxable whether or not separately stated. Interest charges clearly
imposed for Tlate payments or other defaults of the lessee under the Tlease are
not taxable.

129.6.6 Under a financing lease, charges for interest by the lessor
to the lessee will be taxable unless the rate of interest or the actual interest
charged is separately stated in the contract to the customer.

129.7.. . Imposition of Tax; Returns; Credits.

129.7.1 Operating lLeases. - An operating lease executed while the
property is within this state is subject to consumers sales tax. Tax is due on
the total lease amount for the entire term of the lease regardless of where the
property is used unless as a condition for the Tease the Tessor delivers the
property to an out-of-state location for use there. Any renewal of the
contract, extensions or options exercised while the lessee-.uses the property
outside this State will not be subject to consumers sales and use taxes unless
the property reenters this State. : -

129.7.2 Financing Leases. - A financing lease executed while the
proparty is within this State is subject to consumers sales tax unless the
lessor deliverers the property to an out-cf-state destination for use there.
Consumers sales tax will be due on the total amount of the contract regardless
of where the leased property received in this State is used during the lease.

129.7.3 Leases Subject to Use Tax;_Credit. - Tangibie personal
property bought or shipped into this State for use under the terms of a
financing lease or an operating lease are presumed to be subject to use fax.
The use tax will be due on the Jease price, for the entire term of the Tease and,
regardless of where the initial contract was executed, determined in the same -
manner as if consumers sales tax applied to the transaction. Credit will be
allowed against any sales or use tax legally imposed and paid to another state.
See Section 10 of these reguiations.

129.7.4 Method and _time for filing returns. - A Tlessor required to
collect consumers sales tax or Use tax must report the takx due based upon the
Tessor's method of accounting. The tarm "method of accounting” means the method
of accounting used for federal income tax purposes. IT the Tessor does not have
a method of accounting for federal frcome tax purposes, then any generally
recognized method of accounting which correctly reflects the Tessor's business
oparation may be usad. . s
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1253.7.4.1 Under an operating lease, tax must be reported by the
lessor in the period in which the lease payments are considered income based
upon the lessor's method of accounting.

129.7.4.2 Under a financing Tease, tax must be coliected on any
payment made at the time the purchaser (lessee) takes possession of the property
or on any payment made when the first payment s due from the purchaser
(Tessee). Tax must be reported on each lease payment and paid as provided in
Section 5 of these regulations.

129.7.4.3 When the lessor 1s not a "retailer engaging in business
in this State" as defined in Section 2 of these regulations or a foreign
retailer authorized o collect use. tax, the Tessee must remit the use tax
directly to the Tax Commissioner. ~Tax must be reported by the Tessee based upon
the method of accounting the lessee uses for federal income tax purposes. Under
a financing lease, the use tax must be reported on any payment made by the
lessee when the lessee takes possession of the property or on any payment made
whan the first payment is due, whichever is earlier and on each lease payment
made thereafter. ’

129.8 Sales of lLeased Property Under Operating leases: Credit Allowed.

129.8.1 VWhen the Tlessor sells Teased property to the Tessee and
allows credit against the sales price for all or part eof the lease payments
previously made by the lessee, tax should not be collected on the amount allowed
as credit provided the lessor has collected and remitted tax on the prior lease
payments. The lessor must collect tax on the balance of the sales price.

129.8.2 When the Tessor sells leased property to a persoen cther than
the lessee and allows the Tlessee credit for a part of the sales price zgainst
lease payments previously made by the Tlessee, tax may not be refunded on the
amount allowed as credit. The Tlessor must also collect the tax on the sales
price of the property to the third party.

129.¢9 Sales for Resale

129.10.1 The purchaser of tangible personal property which the
purchaser intends tc hold for lease may issue an exemption certificate in Tieul
of payment of consumers sales tax at the time the property is purchased under
the sale for resale exemption. If the purchaser subsequently uses the property
in any manner other than by leasing i%t, or by displaying or demonstrating it,
the purchaser becomes Tiable at the time of such other use for use tax based on
the fair rental value of the property for the period of time it is used for a
nanexempt purpose, The fair market rental value 1is the amount that the
purchaser would pay on the open market to rent the {tem for use. If the fair
market rental value of the property cannot be ascertained, tax is due on ihe
original purchase price of the property.

129.9.2 At any time, the lessor using the property purchased under a
exemption certificate may stop paying tax on the fair market rental value of
such property and finstead pay tax on the original purchase price. When the
lessor elects to pay tax on the purchase price, no credit is allowed for taxes
previously paid on the fair market rental value of the property.
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129.10 Leases of Real Property With Tangibie Personal Property.

129.10.1 If a contract for the lease of real property for a Tump sum
amount includes the lease of tangible personal property as part of the contract,
e.g. a lease of a furnished apartment, no consumers sales or use taxes are due
on the portion of Jump sum rental amount charged the lessee, which fis
atiributable to the leased tangible personal property. However, the lessor may
not issue an exemption certificate, and consumers sales or use taxes must be
paid at the time the tangible personal property is purchased by the owner or
manager_of the real estate. .

129.10.2 Consumers sales tax is due on the separate lease of tangible
perscnal property by a person owning or managing the real property in which the
tangible personal property is or will be situated. An exemption certificate may
be issued in lieu of paying the consumers sales tax at the time the tangible
personal property is purchased for purposes of leasing it to a third party.

129.11  Leases of Motor Vehicles.

126.11.1 If the rental of a motor vehicle, leased in another state
and driven inte West Virginia, is paid in West Virginia, the entire amount of
such rental is taxable. If a credit card is used in lieu of cash payments, the
West Virginia vendor honoring the credit card is Tiable for the collection of
the tax on the rental and the remitting of it directly te the Tax Commissioner.
If the rental of a motor vehicle jeased in West Virginia and driven to a
destination in another state is paid in such other state, such rental is exempt
from West Virginia tax. However, if a motor vehicle is leased in West Virginia
and the rental is paid in West Virginia, the rental is taxable even though the
motor vehicle is removed from West Virginia immediately after the lesseze takes
possession thereof. ) : S : . .

129.11.2 A rental car agency shall charge the consumer sales and use
taxes on the total rental charge, including any charge for insurance, except for
a policy issued to the customer by a 1icensed insurance company for which a }
specific charge is made.

129.11.3 Where a "collision damage waiver" fee is paid by a customer
(lessee) te the Tlessor of a vehicle and fis considered as payment for thel
Tessor's wajver of all claims against the customer for damage to the Teased
vehicle and the fee is not regquired as a condition of the lease, the fee, when
separately stated, does not constitute rent and 1s net taxable.

129.11.4 Where a "personal accident insurance” fee s paid by a
customer (lessee) to the Tesser of a vehicle, which fee covers personal
injuries, and the fee is not required as a condition of the lease, the fee, when
separately stated, does not constitute rent and is not taxable.

129.11.5 Parts and materials used to maintain, repair, rebuiid, and
recondition aircraft, boats, and motor vehicles, which are ysed exclusively for
rental purposes are exempt when tax is charged on the rental of such vehicles.
Likewise exempt when the rentals are subject to tax are polishes, Tubrication
oils, and greases used in their operation when purchased by the owner-lessor of
the vehicles. A1l items above are subject to the tax when the owner-lessor of
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motor vehicles is not required to charge tax on the rentals of the motor
vehicles. e e :

129,11.6 The taxable gross proceeds derived from the lease or rental
of a vehicle shalil not include the price of fuel on which the proper tax has
been paid, provided the fuel is separately stated from ihe rental or lease
charge. If the price of the fuel is not separately stated from the rentai or
Tease charge, it is considered to be a portion of the gross proceeds derived
from the rental or lease and is fully taxabie.

129.12 Third Party Lessors; Sale and lLease-Back.

129.12.1 Each purchase of tangible personal property by a person
engaged in the business of renting or leasing such tangible perscnal properiy to
the final user or consumer shall be exempt from consumer sales tax as a purchase
for vresale when the lessor has a West Virginia Business Registration

Certificate. - - L

129.12.2 Consumer sales.tax shall be fimposed on the total amount of
each lease payment when the lessee is obligated under the contract to pay the
lessor for the continued use of the tangible personal property. There is no
deduction or exclusion from the lease price for dinsurance, taxes, service or
maintenance contracts, handling charges, administration charges, late Tees,
repair or service charges, or any other charges regardless of how any centract,
invoice or other evidence of the transaction fs stated or computed or whether
separately billed or segregated on the same bill.

129.12.3 When a lessee contracts with a third party lessor to
purchase and Tease back to the original purchaser tangibie personal property
after the purchaser has received the billing and paid the vendor on the initial
transaction, both the corigiral purchase by the lessee and the subsequent Tease
payments made by the lessee shall be taxable. No deduction, exclusions, credits
or refunds for consumer sales tax previously paid on the original sale shall be
allowed. .Beih transactions are treated by the Tax Commissioner as separate
sales subject to the consumers sales tax and neither transaction qualifies for
an exemption.

%
Appendix 1. Condiments Considered to be "Food".

This 1ist of condiments which are eligible food items is intended to
i1lustrate application of these terms and is not intended to be a comprehensive
Tisting. '

1.1 Essential Oils, Oleoresins (Solvent—Free} and Natural Extractives.

Alfalfa

Allspice ’ L T
Almond, bitter (free from prussic acid)
Ambrette (seed)

Angelica root

Angelica seed

Angelica steam
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Angostura (cusparia bark)

Anise } L L
Asafetida

BaTm (iemon balm)

Balsam of Peru

Basil '

Bay leaves

Bay (myrcia oil)

Bergamot (bergamot orange) .

Bitter almond {free from pruss1c acid)
Bols de rose

Cacaa - -
Camomile (chamomile) flowers, Hungarian

Camomile (chamomile) fTowers "Roman ¢r English

Cananga

Capsicum

Caraway _
Cardamom seed : .
Carbo bean

Carrot

Cascariila bark

Cassia bark, Chinese
Cassia bark, Padang or Batavia
Cassia bark, Saigon
Celery seed

Cherry, wild, bark
Chervil

Chicory

Cinnamen bark, Ceylon
Cinnamon bark, Chinese
Cinnamon bark, Saigon
Cinnamon Teaf, Ceylon
Cinnamon Teaf, Chinese
Cinnamon leaf, Saigon
Citronella

Citrus peels

Clary (clary sage)
Clove bud

Clove Teaf

Clove stem

Clover

Coca (decocainized)
Coffee

Cola nut

Coriander

Corn silk

Cumin {cummin)

Curacac orange peel (orange, bitter peel)
Cuspdria bark

Dandelion

Dandelion root

Dog grass (quackgrass, triticum)
Eider flowers
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Estragole (esdragol, esdragon, tarragon)
Estragon (tarragon)
Fennel, sweet

Fenugreek

Gaianga (galangal)
Geranium

Garanium, East Indian
Geranium, rose

Ginger

Glycyrrhiza .
Glycyrrhizin, ammoninated
Grapefruit -

Guava

Hickery bark
Horehound (hoarhound)
Hops

Horsemint

Hyssep

Immortelle

Jasmine S
Juniper (berries)
Kela nut

Laurel berries

Laurel Jeaves
Lavender

Lavender, spike
Lavandin

Lemon

Lemon balm (See balm)
Lemon grass

Lemon peel

Licorice

Lime

Linden flowers
Locust bean

Lupulin

Mace

Malt (extract)
Mandarin

Marjoram, sweet

Mate o

Melissa (See balm)
Menthol

Menthyl acetate
Molasses (extract)
Mustard

Naringin

Netroli, bigarade
Nutmeg

Onion

Orange, bitter, fTlowers
Orange, bitter, peel
Crange Teaf
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Orange, sweet ]
Orange, swéet, flowers
Orange, sweet, peel
Origanum
Palmarosa
Paprika
Parsiey
Pepper, black
Pepper, white
Peppermini
Peruvian balsam
Pettigrain
Petiigrain lemon )
Pettigrain mandarin or tangerine
Pimenta
Pimenta Teaf
Pipcissewa leaves
Pomegranate
Prickly ash bark
Rose absolute . L } -
Rose (otto of roses, attar of roses)
Rose buds _ L
Rose flowars o
Rose fruit (hips)
Rose geranium
Rose Teaves
Rosemary
Saffran

. Sage
Sage, Greek
Sage, Spanish
5:. John's bread
Savory, summer
Savory, winter
Schinus molie
SToe berries (blackthorn barries)
Spearmint
Spike Tavender
Tamarind
Tangerine
Tannic acid
Tarragon
Tes
Thyme
Thyme, white
Thyme, wild or creeping
Triticum (seed or grass)
Tuberose . .
Turmeric = - = o -
VanilTa ' o
Violet flowers
VioTet leaves
Violet leaves absolute
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Wiild cherry bark
Ylang-ylang
Zedoary bark

1.2 Flavorings and Flavoring Extracts.

011 of Lemon

VYanilla extract

Vanilla flavoring

Vanilia powder

Vanilla - vanillin extract
Vanilla - vanillin flavering
Vanilla - vanillin powder

1.3 Food Celorings.

1.4 Food Oressings.

French dressing
Mayonnaise
Mayonnaise dressing
Salad dressing

1.5 Glazes.
i.6 Gravies. o

1.7 Herbs (For Which No Medicinal Qualities Are Claimed).

Angelica
Anise

Bee balm
Bays
Borage
Bunnet
Camomile
Capers
Caraway
Celenes
Chervil
Chives
Corriander
Dl
Fennels
Genugreek
Geranum
Horehound
Horseradish
Hyssop
lLavendar
Leeks
Lemon Verbena
Lovage
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Marigold

Mayorame

Mints

Mustards
Nasturtium

Onion

Parsleys

Peppers, red and green
Ramps ~

Rosemary

Rue

Sage _ -
Savories , i
Scallions

Sesame

Shatlots

Sorrels

Sweet Woodruff

Tarragon

Thymes

Waldmeister

Wild leeks

1.8 Marinades.

1.9 Mustard.

1.10 Natural Substances.and Extractions (Solvent-Free) Used in Conjunction

With Spices, Seasonings and Flavorings.

Algae, brown

Algae, red
Apricot kerneT (persic 011)
Dulse

Kelp (See algae, brown)
Peach kernel (persic oil)
Peanut stearine

Persic oil (See apricot kernel and peach kernel)

Quince seed L
1.11 Pepper

Black pepper
Cayenne pepper’
Red pepper
White pepper

1.12 Salt and Salt Substitutes.

Coarse or kosher salt
Cooking or table sa1t
Dairy salt

Monozodium glutamate
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Pickling salt

Seasoned salt - These are usuaily a combination of vegetabTe salts, spices
and monozodium glutomates. o

Smoked salt

Sour salt h )

Vegetable salt - These are sodium chloride with added vegetable extracts,
celery and onion.

Salt substitute - These are ch10r1des in which sodium 1is replaced by
calcium, potassium or ammonium.

1.13 Sauces.

Worcestershire sauce ) -

Soy sauce .o S
A-1 steak sauce

Barbecue sauce .

Shrimp cocktail sauce

1.14 Spices_and Other Natural Seasonings and Flavorings.

Alfalfa herb and seed : -
Allspice _ LT : Sl
Ambrette seed o - -
Angelica

Angelica root

Angelica seed

Anise D

Anise, star

Balm (leman bkalm)

Basil, bush

Basil, sweet

Bay

Catendula

Camomiie (chamomile), English or Roman
Camemile (chamomile), German or Hungar1an
Capers .
Capsicum

Caraway

Caraway, black (black cumin)

Cardamon

Cassia, Chinese . .

Cassia, Padang or Batavia

Cassia, Saigon

Cayene pepper )

Celery seed B I
Chervil

Chives ) O,
Cinnamon, Cey]on ' o
Cinnaman, Chinese

Cinnamon, Saigon

Clary (c]ary sage)

Clover

Cleoves I e
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Corlander
Cumin {cummin)

Cumin, black (black caraway)

Elder flowers
Fernnel, common

Fennel, sweet (finocchio, Florence fennel)

Fenugreek

Galanga (galangal)
Geranium

Ginger

Glycyrrhiza .

Grains of paradise
Horehound (hoarhound)
Horseradish

Hyssop

Lavender

Licorice

Linden flowers

Mace

Marjoram _
Mustard, black or brown
Mustard, brown

Mustard, white or yellow
Nutmeg

Oregano (oreganum, Mexican
Paprika

Parsiey

Pepper, black

Pepper, cayenne

Peppar, red

Bepper, white
Peppermint

Poppy seed

Rosemary

Saffron

Sage —_— e

Sage, Greek
Savory, summer
Savory, winter
Sesame N
Spearmint

Star anise
Tarragon

Thyme .
Thyme, wild or creeping
Turmeric '
Vanilla

Zedoary

1.15 Vinegar.

oregano, Mexican sage, origan)
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