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STATEMENT OF AGENCY APPROVED RULE

The rule explains and clarifies the Business and Occupation
Tax, Article 13, Chapter 11 of the West Virginia Code, and the
amendments relate toc the imposition of that tax on the businesses

of gas storage and the generation or production of electricity.




STATEMENT OF CIRCUMSTANCES

Committee Substitute for House Bill 2267, enacted March 11,
1995, amended Article 13, Chapter 11 of the West Virginia Code, the
Business and Occupation Tax. As a result, the regulations

governing the administration of that tax are being amended.




Rule Title:
Type of Rule:

Agency:
Address:

Business and Occupation Tax

X ILegislative

State Tax Divisicon

FISCAL NOTE FCOR AGENCY APPROVED RULES

Interpretive

Procedural

P.O. Box 1005

Charleston, WV

25324-1005

1. Effect &6f Proposed Rule

ANNUAL FISCAL YEAR
l INCREASE | DECREASE | CURRENT NEXT THEREAFTER
ESTIMATED TOTAL | $ $ $ $
COos8T
PERSONAL 0 0 Q 0 o
SERVICES
CURRENT EXPENSE 0 o 0 0] 0
REPAIRS & G 0 0 0 8]
ATLTERNATIONS
EQUIPMENT 0 0 o 0 0
OTHER 0 0 G C 70
2. Explanation of above estimates:

The amendments to the Rule should have no impact on Division

expenses.

3. Objectives of these rules:

Explain and clarify amendments to Article 13,
the West Virginia Code which result from Committee Substitute for

House Bill 2267.

Chapter 11 of




Rule Title: Business and Cccupation Tax.

Date:

Signa

Explanation of Overall Economic Impact of Proposed Rule.

aA.

Economic Impact on State Government.

There should be no impact other than that
envisioned with the passage o©f Committee
Substitute for H.B. 2267. '

Economic Impact on Political sSubdivisions; Specific
Industries; Specific groups of Citizens.

There should be ne impact other than that
envisioned with the passage of Committee
Substitute for H.B. 2267.

Econcemic Impact on Citizens/Public at Large.
There should be no impact other than that

envisioned with the passage of Committee
Substitute for H.B. 2267.

July 27, 1995

e of Agency Head or aAuthorized Representative

L

James H. ‘Palge iigygf
Secretary of Tax Revenue,

State Tax Commissioner




DATE:
TO:

FROM:

July 28, 1655

LEGISLATIVE RULE-MAKING REVIEW CCMMITTEE

State Tax Division

LEGISTATIVE RULE TITLE: Business and Occupation Tax

1.

. Authorizing statute(s) citation: West Virginia Code §§

11-106-5

a. Date filed in sState Register with Notice of Comment
Pericd:

June 23, 18985

b. What other notice, including advertising, did vyou
give of the comment period? ’

N/A

c. Date of public comment period: June 23, 199% - July

24, 1995

d. Attach list of persons who appeared at hearing,
comments received, amendments, reasons for amendments.

Attached X No comments received

e. Date ycou filed in State Register the agency approved
proposed Legislative Rule following public hearing: (be
exact)

July 28, 1995

f. Name and phene number(s) of agency person(s) to
contact for additional information:

Keith larson - 558-5330




If the statute under which you promulgated the submitted
rules regquires certain findings and determinations to be
made as a condition precedent te their promulgation:

a. Give the date upon which you filed in the State
Register a notice of the time and place of a hearing for
the taking of evidence and a general description of the
issues to be decided.

b. Date of hearing:

c. ©On what date did you file in the State Register the
findings and determinations reguired together with the
reasons Therefore?

d. Attach findings and detminations and reasons:

Attached




AGENCY APPROVED | * : F ‘ L E D

WEST VIRGINIA LEGISLATIVE RULE

=311 1»
TAX DEPARTMENT s iR
TITLE 110 .
E OF WEST VIRGINIA
SERIES 13 OF 13k PTARY OF STATE

BUSINESS AND OCCUPATION TAX

§ 110-13-1. General.

1.1 Scope. - These legislative rules explain and clarify the West Virginia Business and
Occupation Tax, W. Va. Code § 11-13-1 et_q These iegislative rules are intended to repeal and

reenact 110 C.8.R. 13.

1.2 Authority. - W. Va. Ccde §§ 11-10-5 and 22A-3-15.
1.2 Filing Date. - Aprit24980
1.4 Effective Date. - ApsHz2—4008
§ 110-13-1a. Definitions.
1a.1 For purposes of these rules andregulaticnsthe terms defined-in-Sectiondarof

thesereguiations shall have the meaning given to them by this Section, unless a different mezaning
is clearly required by either the context in which the term is used cor by specific definition elsewhere

in these rules.

1a.2 Terms defined.

1a.2.1 "Average four vear ganeration” - See Section 20.1

1a.2.2 "Business’ includes all activities engaged in or caused to be engaged in with
the object of gain or economic benefit, either direct or indirect, "Business" includes the rendering
of gas storage service by any person for the gain or economic benefit of any person, including,
but net limited to, the storage operator, whether or nct incident to any other business activity.

1a.2.2.7 The business and cccupation tax act imposes taxes upon persens
engaged in business. The term "Business” includes all activities engaged in or caused o be
engaged in with the object of gain cr eccnomic benefit, either direct or indirect.

1a.2.2.2 In determining whether a business is engaged in for direct or indirect
economic gain or benefit, the lack of profit suffered in said activity is not relevant: nor is it material
that the business was engaged without prefit as the primary motivation.

12.1.3 "Capacity facicr” - See Section 20.1
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1a.2.4 "Company use" means that amount cf electrical energy, excluding station
use and line loss, used to construct, maintain or operate generation, transmission, office or other
facilities of the taxpayer in West Virginia, used in the conduct of any electric utlllty businass in
West Virginia or any electric energy generation business in West Virginia.

1a.2.5 "Dekatherm"” means the thermal energy unit equal io one million British
thermal units (BTU's) or the equivalent of one thousand cubic fest of gas having a heating content
of one thousand BTU's per cubic foot.

1a.2.5.1 Forthe purpose of calculating the tax imposed upon any gas storage
business, the number of dexatherms of gas injected intc or withdrawn from such a gas storage
reservoir during a tax menth shall not include:

1a.2.5.1.a Any gas consumed by a gas storage operation as fuel for
compressors used tc pump gas into or out of storage, including gas used in a recycling operation,
whether or not that gas was temporarily placed into storage pricr to its withdrawal for such use as
fuel; or

1a.2.53.1.b Any gas used in a recycling cperation of the storage
reservoir. ’

1a.2.5.2 All other gas injected into or withdrawn from a storage reservoir shall
be included in the number of dekatherms censtituting the measure of the tax base, and such
measure shall not be decreased to reflect any loss of gas from storage or any gas which may
escape or otherwise be lost.

12.2.6 "Ferroalloy” - See Section 2n.2.

a4 12,27 "Gas" means either natural gas unmixed, or any mixture of natura! and
ariificial gas or any other gas.

+&2-5 12.2.8 "Gas storage operator’ means any perscn who operates a storage
reservoir or prevides a storage service as defined herein, eithar as owner or lessee.

+a26 18.2.9 "Gas storage service” means the injection of gas into a storage
reservelr, the storage of gas for any period of time in a storage reservoir, or the withdrawal of gas
from a storage reservoir. Such gas may be owned by the storage operator or any other person.

12.2.10 "Genrerating unit’ - See Section 2¢.1 .

da2% 1a.2.11 "Gross income' means the gross receipis of the taxpayer, received
as compensation for personal services and the gross receipts of the taxpayer derived from trade,
business, commerce or sales and the value proceeding cr accruing from the sale of tangible
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personal preperty (real or personal), or service, or both, and all receipts by reason of the
investment of the capital of the business engaged in, including rentals, royalties, fees, reimbursed
costs or expenses or other emeoluments however designated and including all interest, carrying
charges, fees or other like income, however denominated, derived by the taxpayer from repetitive
carrying of accounts, in the regular course and conduct of his business, and extension of credit
in connecticn with the sale of any tangible personal preperty or service, and without any
deductions on account of the cost of property scld, the cost of materials used, laber costs, taxes,
royalties paid in cash or in kind or otherwise, interest cr discount paid or any cther expenses
whatsoever, :

128 12.2.12 "Gross proceeds of sales” means the value, whether in money or
other property, actually proceeding from the sale of tangible property or the providing of services
without any deduction cn account of the cost of property sold or expensas of any kind.

Ta2S8 1a.2.13 "Gross West Virginia electric energy generation” means the total
amount of electric energy produced by a generating station located in West Virginia without
reduction for station use, company use, line loss or any other use, loss or deduction.

12.2.14 "Inactive reserve." - See Section 20.1

da240 1a.2.15 "Kilowatt hours of electricity sold to consumers in this State that
were net generated or produced in this State" means tctal kilowatt hours cf electricity sold to
consumers located in West Virginia less net kilowatt hours generated or produced in West Virginia
as defined in Section 1a2.2.21 of these reguiations.

T2t 1a.2.16 "Kilowait hours of net generation available for szle that was
generated or produced in this State” means gross West Virginia electric energy generation less
station use, as defined in these regulations. "Kilowatt hours of net generation available for sale
that was generated or preduced in this State” shall net be reduced by company use, line lcss or
any other use, icss or deduction, except station use, as defined in these regulaticns.

fa2-42 1a.2.17 "Line loss" means loss of electrical energy by electrical resistance
and electromagnetism occurring from or in electrical fransmission lines or apparatus between any
two points along such transmission lines or apparatus.

12.2.18 "Maximum possible annual generation.”" - See Section 20.1

43243 1a.2.19 "Month" or "tax month" means the calendar monih.

1a.2.20 "Net gensration." - See Section 20.1
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+a244 1a.2 21 "Net Kilowatt hours generated or produced in West Virginia” means
kilowat! hours of net generation available for sale that was generated or produced in this State,
as defined in Section 1a.2.16 of these regulations.

Fam246 1a.2.22 "Net number of dekatherms of gas injected” means the sum of the
daily injections of dekatherms of gas in excess of the sum of the daily withdrawals of dekatherms
of gas during a tax month.

te-216 1a.2.23 "Net number of dekatherms of gas withdrawn" means the sum of
the daily withdrawals of dekatherms of gas in excess of the sum of the daily injections of
dekatherms of gas during a tax month.

1a.2.24 "Official capability." - See Section 20.1

12.2.25 "Peaking unit." - See Section 20.1

daZ2t7 12,226 "Person” or the term "company,” herein used interchangeably,
includes any individual, firm, partnership, joint venture, association, corporation, trust or any other
group or combination acting as a unit, and the plural as well as the singular number, unless the
intention to give a more limited meaning is disclosed by the context.

+e2-18 1a.2.27 "Recycling operation” means the withdrawal of gas from a storage
reserveir and the subsequent reinjection of gas into the same reservoir solely for the purpose of
regulating the pressure of the stcrage reservoir or pertion thereof.

12.2.28 "Retired from service." - See Section 2o.1

+a249 1a.2.29 "Sale," "sales" or "selling" includes any transfer of or title to property
or electricity, whether for money cr in exchange for other property.

Fa220 1a.2.50 "State” or "this State" means the State of West Virginia.

o224 1a.2.31 "Station” or "generating station” means a station at which electrical
generators, dynamos or cther equipment or apparatus are used to convert mechanical, chemical,
solar, geothermal or nuclear energy into electrical energy. The term shal! include, but not be
limited to, those generating stations producing electrical energy by means of coal fired, gas fired,
wood fired, gob fired, ccal waste fired, coal refuse fired or waste fired electrical energy generation
technology; and shall also include, but not be limited to, stations producing electrical energy by
means of nuciear fissicn or fusion, magnetchydrodynamic, fluidized bed combustion, solar,
biomass, wind, fuei cell, steam turbine, fiuid turbine, gas turbine, hydroelectric or pumped-storage
hydroelectric electrical energy generaticn technology.
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+a2m2 1a.2.32 "Station use"” or "plant use” means that amount of electric energy
used by a generating staticn in the productlon of electricity and general cperation of the generating
station. The term "staticn use” cr "plant use" includes the energy used for pumping water for
purposes of providing siored energy at a pumped storage hydroelectric plant. "Station use"” or
"piant use" dees not include company use or line loss.

o223 12.2 33 "Storage reserveir' means that pertion of any subterranean sand
or rock siratum or strata intc which gas is, was or may have been injected for the purpose of
storage prior to March 1, 1889.

12.2.34 "Storage Utilization Index." - See Section 22.1.

12.2.35 "Taxable generating capacity." - See Section 2¢.1

18.2.36 "Teax" means Business and Occupaticn Tax imposed pursuant to W. Va.
Code § 11-13-1 et seq.

de224 12.2.37 "Taxpayer' means any person liakle for any tax hereunder.

Ta225 1a.2.38 "Taxable year' means the calendar year, or the fiscal year ending
during such calendar year, upon the basis cf which tax liability is computed under W. Va. Cede
§ 11-13-1 et sec. "Taxable year" means, in case of a return made for a fractional part of a year
under the prowsxons of W. Va. Cede § 11-13-1 et seq., or under these regulatlons the period for
which such return is made. . S

1a.2.39 "Twelve consecutive months." - See Section 20.1

§ 110-13-2. Imposition of Privilege Tax.

22 2.1 Until June 1, 1895, for taxable months or taxable years beginning after February
28, 1989, there is levied and shall be cellected annual privilege taxes against the persons, on
account of the business and other activities, and in the amount to be determined by the application
of rates against values cr gross income as set forth in W. Va. Ccde §§ 11-13-2d, 11-13-2e, 11-13-

2m and 11-13-2n.

2.2 For taxable monihs or taxakle vears beginning after May 31, 1895, there is hereby
[evied and shall be collected annual privilege taxes against the persons. on account of tha
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business and other activities. and in the amouni to be determined by the application of rates
against the measure of the tax as sst forth in Secticns 24d. 2e. 2m. 2n and 2c.

2.3 Sales to affiliates.

2.3.1 In determining value in sales from one to ancther of affiliated companies or
persons, or under other circumstances where the relation between the buyer and seller is such
that the gross proceeds from the sale are not indicative of the true value of the subject matter of
the sale, the tax shall be levied upon the fair market value of the subject matter sold,
corresponding as nearly as possible to the gross proceeds which have been or would be realized
from the sale of the same or similar electrical energy, utility service or products of like quality or
character where no commeon interest exists between a buyer and a seller but the circumstances
and conditions, including time and place of sale, are otherwise similar. The term "affiliated
companies or persons” includes but is not limited to "affiliated groups” as defined by Internal
Revenue Code 1504(a) and "parent and subsidiary ccrporations” as defined by W. Va. Code § 11-
23-3.

2.3.2 In determining value in regard to sales from one to another of affiliated
companies or persens, or under cther circumstances where tha relation between the vendoer and
vendee s such that gross proceeds from the sale are nct indicative of the true value of the subject
matter of the sale, the following rules shall be applied in the order stated,

2.3.271 Whenever sales are made to affiliates, the value shall correspond to
the gross proceeds from the sale of similar electrical energy, utility service or products of iike
guality and character and in similar quantities between persons of no common interest.

2.3.2.2 [f there are no sales between parties of nc common interest by which
the taxpayer may value his sales to affiliates, the value shall correspond to the gross proceeds
from sales by the taxpayer to nonreiated purchasers of similar electrical energy, utility service or
products of like quality and character and in similar quantities and shall include ali subsidies and
bonuses.

2.3.2.3 Inihe absence of sales of similar electrical energy, utility service or
products as a guide to value, such value may be determined by a cost basis. In such cases there
shall be included every item of cost attributable to the particular matter sold, including direct and
indirect overhead, costs. There shall be added to this total cost the average markup realized by
the taxpayer on all electrical energy, utility service or products sold.

§ 110-13-2d. Public Service or Utility Business.
2c.1 Persons engaged within this State in certain public service or utility business are

taxable on the privilege of engaging in such businesses and are required to report the gross
income from such business activities under the appropriate classification on the business and

Page 6




State Tax Department
Title 110
Series 13

occupation tax form. Only gross income derived from the supplying of public services shall be
reported under the public service classifications.

2d.2 There are ceriain persons who are not subject to tax under W. Va. Code § 11-13-2d
even though such persons may be subject tc the control of this State's Public Service
Commission. These statutorily exempt persons are raliroads, railroad car companies, express
companies, pipeline companies, motor carriers, telephons and telegraph companies and water
carriers by steambceat or steamship. Municipatiy- owned water companies and municipally-owned
electric distribution systems are not subject to the tax under W. Va. Code § 11-13-2d.

2¢.3 Upon any persen engaged or continuing within this State in any public service or utility
business, except railroad, railroad car, express, pipeline, telephone and telegraph companies,
water carriers by steamboat or steamship and motor carriers, the tax due under in W. Va. Code
§ 11-13-2d shall be equal tc the gross income of the business derived from such activity or
activities muitiplied by the respective rates as follows:

2d.3.1 Street and interurban and electric railways, cne and four-tenths percent
(1.4%);

2d.3.2 "Water companies, four and four-tenths percent (4.4%, except as to income
received by municipally owned water plants;

2d.3.3 Eleciric light and power companies:

2d.3.3.1 A person who generates electric power in this State and then sells
that power generation in regulated transactions in this State, shall pay tax at the rate of four
percent {4%) on sales and demand charges derived from the sale of such power in this State,
except as otherwise provided in these regulations.

2d.3.3.2 - A person who sells electric power in this State in regulated
fransactions which such person does not generate in this State, shall pay tax at the rate of three
percent (3%) on sales and demand charges derived from the sale of such power in this State,
except as ctherwise provided in these regulations.

2d.3.3.3 Notwithstanding the provisions of Sections 2.3.3.1 and 2.3.3.2, if
electric power is sold in this State:

(1) to a plant location of a customer engaged in manufacturing activity and the contract
demand cr usage at such plant iocation exceeds two hundred thousand kilowatts per hour per
year or two hundred thousand kilowatts per hour in a year, then the rate of tax on the sales and
demand charges derived from such sales shall be two percent (2%);
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(2) to a plant iocation in this State that consumes such power in an electrolytic process for
the manufacture of chlorine, then to the extent the electric power consumed in the electrolytic
process is separated metered from all other electric power consumed at that locaticn, the demand
charges for such power shall be exempt from the tax imposed by W. Va. Code § 11-13-2;

(3} ic a plant location in this State that consumes such power in the manufacture of
ferroalloy, then to the extent the electric power consumead in manufacturing ferroalioy is separately
meterad from all other electric power consumed at that location, the sales and demand charges
for such power are exempt from the tax imposed by W. Va. Code § 11-13-2: or

(4} by a municipally owned plant producing or purchasing electricity and distributing the
same, the income it receives from such power shall be exempt from the tax imposed by W. Va.
Code § 11-13-2. ' '

2d.3.3.4 As used in this Section, the term "ferroalloy" means any of the
varicus alloys of iron and one or more other elements used as a raw material in the production of
steel, but does not include the final producticn of steel.

2d.3.4 Natural gas companies, four and twenty-nine hundredths percent (4.29%)
on the gross income, except (1) that the sale of natural gas under W. Va. Code § 11-13-2d shal]
be exempt from the tax due under W, Va. Code § 11-13-2d tc the extent that the natural gas is
separately metered and is gas from which the purchaser derives hydrogen and carbon monoxide
for use in the manufacture of chemicals in this State, and the full economic benefit of the excepticn
herein provided te the taxpayer shall be passed on to such purchaser of the natural gas and (2)
that there shall be no exemption for the sale ¢f any natural gas from which the purchaser derives
carben monoxide or hydrogen for the purpese of resale;

2d.3.5 Toll bridge companies, four and twenty-nine hundredths percent (4.29%); and

2d.2.8  Upon all other public service or utility business, twc and eighty-six
hundredths percent (2.86%).

2d.4 The measure cf this tax shall not include gross income derived frcm commerce
between this State and other states of the United States or between this State and foreign
countries. The measure of the tax under this Section shall include only gross income received
frem the activity cf supplying public service.

2d.5 Until June 1. 1998, on and after March 1, 1989, electric light and power companies
shall alsc determine their liability for payment of tax under W. Va, Code §§ 11-13-2d, 11-13-2m
and 11-13-2n. If for taxable months beginning on or after the March 1, 1989 liability for tax under
W. Va. Code § 11-13-2n is equal {0 or greater than the sum if the powar company's liability for
payment of tax under W. Va. Code §§ 11-13-2d and 11-13-2m, then the company shall pay the
tax due only under W. Va. Code § 11-13-2n. But if tax ligbility under W. Va. Code § 11-13-2n is
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less, then tax shall be paid under W. Va. Code §§ 11-13-2d and 11-13-2m and the tax under W.
Va. Code § 11-13-2n shali not be paid. The provisions of this paragraph and paregraph Section
2d.3.3 end-Section=2d5 of this rule shall expire and becocme null and void for taxable years
beginning on or after January 1, 1998.

2d.6 Beginning June 1. 1895, electric light and power companies that actually paid tax
besed on the provisions of Secticn 2d.3.3 ¢r Section 2m for every taxabls monih in 1994 shall
determine their liability for payment of tax in accordance with Section 2d.6.1. All other electric light
and power ccmpanies shall defermine their liability for payment of tax exclusively under Section
Z0. o

2d.6.1 [f for taxable months beginning on cr afier June 1. 1895, liability for tax under
Section 2¢ is egual to or greater than the sum of the power company's liability for payvment of tax
under Section 2d,3.3 and Section 2m, than the company shall pay the tax due under Section 20
and not the tax due under 2d.3.3 and Section 2m. If faxliability under Section 2¢ is less. than the
tax shall be paid under Section 2d.3 3 and Section 2m and the tax due under Section 20 shall not

be paid.

2d.6.2_The provisions of Section 2¢.3.3 shall expire and become null and void for
taxable vears beginning on cr after January 1. 1988 _at which time all electric light and power
companies shall determine their liability for payment of tax exclusively under Saction 20.

§ 110-13-2e. Business of Gas Storage; Effective Date.

2e.1 Rate of tax. - Until July 1. 1995, upon every person engaged or continuing within
this Staie in any gas storage business utilizing one or more gas stcrage reservows Iocated WJthan
this State AL, ,

yean—begmﬂmg—eﬁ—eFaﬂehﬁ‘%l-@—%—ggg the tax due under W. Va, Code §11- 13 2¢e shall be five

cents (.05) multiplied by either (1) the net number of dekatherms of gas injected into a gas storage
reserveir during a tax month or (2) the net number of dekatherms of gas withdrawn from a gas
storage reservoir during a tax month, whichever is applicable for that month, whether or not such
gas is owned by, or is injected or withdrawn for, the storage operator or any other person;
Provided. That Effective July 1, 1885 the net number cf dekatherms of gas injected or the nst

number of dekatherms withdrawn shall not excead the storage utilization index as defined in this
Section. For purpeses of this Section. storage utilization means the utilization of storage reservoir,
through the operation of existing and functional facilities avaiiable for storage use during the five
(S) year base pericd ending December 31,1884 and the "stcrage utilization index" shall be ihe
five vear average of taxable dekatherms as determined for each taxable period of the stated base

period.
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2e.2 Fractional parts of dekatherms. - The number of dekatherms of gas injected or
withdrawn from a gas sterage reservoir shall include fractional parts of dekatherms to be taxed
at the following rates:

Z2e.2.1 From C up to but net including .2 dekatherms at one cent.
28.2.2 From .2 up to bui net including .4 dekatherms at two cents.
2e.2.3 From .4 up o but not including .8 dekatherms at three cents.
2e.2.4 From .6 up to but not including .8 dekatherms at four cents.
22.2.5 From .8 up tc and including 1 dekatherm at five cents.

2e.3 Measurement. - At each point where gas may be injected or withdrawn from gas
storage reserveirs located within this State, the taxpayer must install meters or other appropriate
means to determine the number of dekatherms of gas injected intc and withdrawn from storage.
In order for gas consumed as fuel or gas for compressers used to pump gas into or out of storage
or used in a recycling operation {o be excluded from the gas subject 1o this tax, the operator of a
storage facility must measure the amount of the gas injected intc or withdrawn from storage which
is used as fuel or in the recycling cperation.

Z2e.4 Administration; installment payments. - The tax due under W. Va. Code § 11-13-
2e shall be submitted in accordance with instructions and forms provided by the Tax
Commissioner and shall be administered, collected and enforced as provided in the West Virginia
Tax Crimes and Penalties Act, W. Va. Code § 11-9-1 et seq; and W. Va. Code § 11-13-1 et seq.,
ana these regulaticns promulgated pursuant theretc. The tax due under W. Va. Ccde § 11-13-2¢
shall be remitted in periodic installment payments as provided in Section 4 of these regulations,
except that such payments shall be remitted on or before the twentieth (20th) day of the month
following the menth or guarter in which the tax accrued. _

2e.5 Notice of retirement from service. - A faxpaver subject tc the tax due under this
Section shall previde written netice to the Joint Committes on Government and Finance and the
Department of Tax and Revenue eighieen (18) meonths prior to the retirement from service of a
siorage reservoir.

2e.5.1 Failure to provide notice may result in liabifity for tax for months in which
notice was required.

§ 110-13-2m. Business Of Generating Or Producing Electric Power; Exception; Rates.

2m.1 Every person engaging within this State in the business of generating electric power
when the sale therecf is not subject to tax under W. Va. Code § 11-13-2d, shall be liable for tax
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on the gross proceeds from the szale thereof at a rate of four percent (4%), except that the rate
shall be two percent (2%) on that portion of the gross proceeds on the sale of electric power to a
plant of a customer engaged in a manufacturing activity, if the contract demand at such plant
location exceeds two hundred thousand kilowatts per hour per year, or if the usage at such plant
location exceeds two hundred thousand kilowaits per hour in a year.

2m.2. The measure of this tax shall be the value of all electric power generated or preduced
in this State for sale, profit or ccmmercial use, regardiess of the place of sale or the fact that
transmission may be 1o peints outside this State: Provided, That the gross income received by
municipally owned plants generating or producing electricity shall not be subject to tax under these
regulations.

2m.3 Untii June 1, 1988, beginning March 1, 1989, every person taxable under this Section
shall determine their liability for payment of tax under W. Va. Code §§ 11-13-2m and 11-13-2d and
under VW. Va. Code § 11-13-2n. If for taxable months beginning on or after March 1, 1988, such
persen's liability for payment of tax under W. Va. Cede §§ 11-13-2m and 11-13-2d is less than the
amount of such person's liability for payment of tax under W. Va. Code § 11-13-2n, then such
person shall pay the tax under W. Va. Code § 11-13-2n and not the sum of the amount of tax dus
under W. Va. Code §§ 11-13-2m and 11-13-2d. |f the tax due under W. Va. Code § 11-13-2n is
less, then the amount of tax due under W. Va. Code §§ 11-13-2m and 11-13-2d shall be the tax
due. The provisions of this Secticn of these regulations shall expire and become null and void for
taxable years beginning on or after January 1, 1988,

2m.4 Beginning June 1. 1885 electric light and power companies that actually paid tax
pased on the provisions of Secticn 2d.3.3 or this Section for every taxable month in 1994 shall
determine their ligkility for pavment of tax under these rules in accerdance with Section 2m.4.1.
All other electric light and power companies shall determine their liability for payment of tax under
these rules exclusiveiy under Section 20,

2m.4.1 if for faxable menths beginning cn or after June 1. 1995, liability for tax under
Section 20 of thig Article is equal to or greater than the sum of the power company's liability for
payment of tax under Seciion 2d.3.3 and this Section. then the compzany shall pay the iax due
under Section 2¢ and not the tax due under Section 2d.3.3. if tax liability under Section 20 is less.
then the {ax shall be paid under Secticn 2d.3.3 and this Section and the tax due under Section 20
shall not be paid.

2m.4.2 The provisions of this Section shall expire and become null and void fer
taxable vears beginning cn or after January 1. 1998. at which time zll electric light and pcower
cempanies shall determine their liability for pavment of tax exclusively under Section 20,
Nohwithstanding this Section or any other provision of Chapter 11 of the West Virginia Code to the
confrary. an electric light and power company that generates and produces power in this State

2(b)(8). and gross income of an slectric light and power company from the generaticn and
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preduction of power in this State and sales and demand charges for electric power sold in this
State shall continue fc be deemed "gross income of the business subiect to tax under Article
thirteen cf this Chapter" for purposes of W. Va. Cede § 11-23-17(b). all to the extent of and in
accerdance with the law in effect immediately preceding June 1, 19$5.

§ 110-13-2n. Business of Generating or Producing or Selling Electric Power; Exemptions;
Rates.

2n.1 Rate of tax. - Until June 1. 1995. upcn every perscn engaging or continuing within
this State in the business of ganerating or producing electricity for sale, profit or commercial use,
either directly or indirectly through the activity of others, in whole or in part, or in the business of
seliing electricity to consumers, or i both businesses, the tax due under W. Va. Code § 11-13-2n
shall be egual tc: : .

2n.1.1 Fwotenthseenis {8002y Twenty-six hundredths of one cent ($.0028) times

the kilowatt hours of net generation available for sale that was generated in this State by the
taxpayer during the taxable year. This rate shall be five hundredths cents (3.0005) times the
kilowatt hours of net generation available for sale that was generated in this State by the taxpayer
and sold to a plant of a custormer engaged in manufacturing activity if the contract demand at such
piant locaticn exceeds two hundred thousand kilowatts per hour per year or if the usage at such
plant location exceeds two hundred thousand kilowatts per hour in a year. Tax due under W. Va.
Cede § 11-13-2n for any person generating electric power and an alternative form of energy at a
Tacility located within this State substantially from gob or cther mine refuse shall be five hundradths
cents ($.0005) times the kilowatt hours of net generation or production avaiiable for sale. The
measure of tax under this paragraph shall be total kilowatt hours of net generation available for
sale that was generated or produced in this State by the taxpayer affer Febraary-28—49889- during
the taxable year regardiess of the place of sale or use, cr the fact that transmission may be made
o points outside this State.

2n.1.2 Hfeenhundredthsceris{8806845; Nineteen hundredihs of one cent (§
0019} times the kilowatt hours of electricity sold to consumers in this State that were not
generated cor preduced in this State by the taxpayer. The rate shall be five hundredihs cents
{$.00085) times the kilowatt hours electricity not generated in this State by the taxpayer which is
sold to a plant in this State of a custcmer engaged in manufacturing activity if the contract demand
at such plant location exceeds two hundred thousand kilowatts per hour per year or if the usage
at such plant location exceeds two hundred thousand kilowatts per hour in a year. The measure
of tax uﬁée%a—@e—ée@—’l—?—?—%—zﬁa}(% shall be the total kilowatt hours of electricity scld tc
consumers in this State during the taxable year, that were not generated or produced in this State
by the taxpayer, {0 be determined by subtracting from the total kilowatt hours of electricity sold to
consumers in the State during the taxable year, the net kilowatt hours of electricity generated or

produced in the State by the taxpayer durmg that year —wawed#ha{—-ﬁepeaeﬁéaweaﬁggg-
et
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2n.1.3 The West Virginia Public Service Commission_shall. upon application of a

public utility. allow an immediate pass-through te the utility's customers in this State in the form
of a rate surcharge the increase enacted by the L egislature during its third extraordinary session.
1990, in the tax imposed by W. Va. Code § 11-13-1 et seq. upen electricity generated or produced
in this State and seld to consumers in this State and upon electricity not generated or produced
in this State that is sold to consumers in_this State.

2n.2 Exemptions. - The provisions of W. Va. Code § 11-13-2n shall not apply to:

2n.2.1 Kilewatt hours of electricity generated and sold, or purchased and resold, by
a municipally owned plant.

2n.2.2 Kilowatt hours cf electric power that are separately metered and consumead
in an electrolytic process for the manufacture of chicrine.

2n.2.3 Kilowatt hours of electric power that are separately metered and consumed
in the manufacture of ferroalloy. As used in this Section, the term "ferroalloy” means any of the
various alloys of iron and one or more other elements used as a raw material in the production of
steel but shall nct include electric power used in the production of steel,

2n.2.4 The full economic benefits provided to the taxpayer by W-Va-GCode §81+1
1e-2rtbH2)and-{3} Sections 2n.2.2 and 2n.2.3 shall be passed cn to the manufacturer of the

chlorine or ferroalloy.

2n.3 Credit. - Any person taxable under W. Va. Code § 11-13-2n(g)(2) shall be allowed
a credit against the amount of tax due under that Section for any electric power generation taxes
paid by the {axpayer with respect to the generation of such electric power to the state in which
such pewer was generated or produced. The amount of credit allowed shall not exceed the tax
liability arising under W. Va. Code § 11-13-2n(a)(2) with respect to the sale of kilowatt hours of
such power in a regulated transaction in this State when that same kilowatt hour was taxed by the
state of generation.

2n.4 Transition rule. - Until June 1. 1995, beginning March 1, 1988, electric light and
power companies shall determine thair liability for payment of tax under W. Va. Code §§ 11-13-2n,
11-13-2d and 11-13-2m. If for taxable months beginning on or after March 1, 1889, liability for tax
under W. Va. Code § 11-13-2n is equal tc or greater than the sum of the power company's liability
for payment of tax under W. Va. Code §§ 11-13-2d(a)(3) and 11-13-2m, then the company shall
pay the tax due under W. Va. Code § 11-13-2n and not the tax due under W. Va. Code §§ 11-13-
2d(2)(3) or 11-13-2m. [f tax liability under W. Va. Cods § 11-13-2n is less, then tax shall be paid
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under W. Va. Code §§ 11-13-2d(a)(3) and 11-13-2m, as applicable, and the tax due under W. Va.
Code § 11-13-2n shall not be paid. The provisicns of this Section of these regulations shall expire
and become null and void for taxable years beginning on or after January 1, 1598,

2n.5 Termination Date. - Beqinning June 1. 1895 angd thereaﬁer electric light and power
companies shall not determine their tax liability under this Sectio

§ 11-13-20. Business of generating or producing_or selling electricity on and after June 1,
1995; definitions: rate of tax,

2c.1 Definitions, - As used in ihis Section:

20.1.1 "Average four-year generation" is computed by dividing by four (4) the sum
of a generating unit's net generation, expressed in kilowatt hours, for calendar vears 1991, 1992,
1993, and 1884. Fer anv generating unit which was newly installed and placed into commercial
operation after January 1. 1881 and prior o the effective date of this Section. June 1. 1995,
‘average four-year generation" is computed by dividing such unit's net aeneration for the period
beqinning with the month in which the unit was olaced into commercial operation and ending with
the month preceding the effective date of this Section by the number of months in such pericd and
multiplying the resulting amount by twelve (12) with the result being a representative twelve-month
average of the unit's net generation while in an coerational status.

20.1.2 "Capecity factor" means a fraction. the numerator of which is average four-
year generation and the denominator of which is the maximum pessible annual generation.

20.1.3 "Generating unit" means a mechanical apparatus or structure which through
the operation of its compenent parts is capable of generating or Droduc ing electricity and is
regularly used for this purpose.

20.1.4 "Inactive reserve” means the removal of a generating unit from commercial
service for a period of not less than twelve (12) consacutive months as a resuit of lack of need for
generation from the generating unit or as g result of the requirements of State or federal law or the
removal of a generating unit from commercial service for any period as a result of any physical
exigency which is bevond the reasonable control of the taxpaver,

20.1.5 "Maximum possible annual generaticn” means the product. expressed in
kilowatt hours, of official capability times 8780 hours [i.e.. the number of hours in a vear.]

20.1.86 "Official capability" means the nameplate capacity rating of a generating unit
exprassed in Kilowatts.

20.1.7 "Peaking unit” means a generating unit desigred for the limited purpose of
meeting peak demands for electricity or filling emergency electricity requirements.
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20.1.8 "Retired from service" or "retiring from service”" means the removal of a
generating unit from ccmmercizl service for a period of at least twelve (12) consecutive months
with the intent that the unit will not thereafter be returned to active service.

the capacity factor times the official capability of a_generating unit. [i.e.. average four-vear
genergtion in kilowatt hours = 8760 hours] subject to the modifications seat forth in Sections 20.3.2
[new generating units] and 20.3.3 [peaking units]. Taxable denerating capacity is the measure of
tax under Section 20. In ne event shall taxable generating capacity for any unit first placed in
service prior to June 1. 1995 be recomputed or adjiusted basad upon pest June 1. 1985 chanaes
in net generation or consumption except insofar as the unit is retired or placed in inactive resarve.

2¢.1.10 "Net generation’ for a period means the "kilowatt hours of net generation
available for sale that was generated or produced in this State' by the generating unit during such
period [ess the following adjustmenis:

20.1.10.1 Twenity-one hwenty-sixths (21/26 or .8077) of the kilowatt hours of

custemer engaged in manufacturing activity if the contract demand at such plant location exceeds
200,000 kilowatts per hour in a2 vear or where the usage at such plant location exceeds 200.000

kilowatts per hour in a vear;

20.1.10.2 Twenty-one twenty-sixing {21/26 or .8077) of the kilowatt hours of
eleciricity produced or generated at the generating unit during such pericd by any perscn
producing eleciric power and an alternative form_of energy at g facility located in this State
substantially from gob or other mine refuse:

20.1.10.3 The total kilowatt hours of eleciricity generated at the generating
unit exempted frem tax during such period by Section 2n.2. ’ o

20.1.10.3.1 Taxpavers paving under Section 20 who received any of .
these exemptions described in Section 2n.2 in calendar vears 1891 thrcugh 1884 receive the
exempticn under Section 2o automatically when they calculate their "average four-vear
generation"” values for calendar years 1981 through 1884 Therefore. no additional exemption is
zllowable for kilowatt hours generated in calendar vears after 1884,

20.1.11_"Nsat generation” for a period shall not be reduced by combany use. line loss
or any other use or loss or deduction, excent station use. as defined in Section 1a.

20.1.12 "Twelve consecutive months” means a pericd baginning with the day the
generating unit in guesticn is removed frem commercial service and ending on the day which is

384 davys thersafier.
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0.2 Rates of tax, - Upcn every person engaging or continuing within this State in the
businass of generating or producing electricity for sale. profit or commercial use either directly or
indirectly through the activity of others. in whale or in part, or in the business of selling electricity
to consumers. or in both businesses, the tax impesed by Section 2 shall be egual to:

20.2.1  For taxpavers who gensrate or produce slectricity for sale. profit or
commercial use, the product of $22.78 multiplied by the taxable generating capacity of each
generating unit in this State owned cr leased by the taxpayer, subject tc the modifications set forth
in Section 20.3: Provided. That with respect tc each generating unit in this State which has
installed a flue gas desulfurization system. the tax imposed by Section 2 of this Article shzll. on
and after Janua . = product of $20.70 cents multiplied by the taxable

generating capagity of the units, subject to the modifications set forth in Section 20.3: Provided,

however That with respect to kilowatt hours sold to or used by a plant location engaged in
manufacturing activity in which the contract demand at such plant location exceeds 200,000
kilowatts per hour per vear or if the usage at such plant location exceeds 200,000 kilowatts per
hour in a vear_in no event shall the tax imposed by this Article with respect to the sale or use of
such electricity exceed five hundredihs of ons cent (.05¢) times the kilowatt hours scld to or used
by a plant engaged in such a manufacturing activity, and.

20.2.1.1 Taxpayvers with a flue gas desulfurization system installed as of
January 31, 1998 shzll file a separate return at the new rate for that one (1) day. together with
their return fer January at the old raie reflecting cnly the previous consecutive thirty (30) days.

20.2.2 For taxpavers whe sell electricity to consumers in this State that is not
generated or produced in this State by the taxpayer. nineteen hundredths of ona cent (.19¢) times
the kilowatt hours of eleciricity sold to consumers in this State that were not generated cor
produced in this State by the taxpaver. except that the rate shall be five hundredths of one cent
(.05¢) times the kilowatt hours of electricity not generated or produced in this Staie by the taxpayer
which is sold to g plant [ecaticn in this State of a customer engaged in manufacturing activity if the
contract demand at such plant location exceeds 200,000 kilowattis per hour per vear or if the
usage at such plant location exceeds 200,0C0C kilowatis per hour in a year. The measure of tax
under this Secticn 20.2.2 shall be egqual o the total kilowalt hours of electricity sold to consumers
in the Siate during the taxable vear. that were not gensrated ¢r produced in this State by the
taxpaver. to be determined_by subiracting from the total kilowatt hours of eleciricity scld to
consumers in the State the net kilcwatt hours of electiricity generated or produced in the State by
the taxpayer during the taxable year. The previsions ¢of this Section 20.2.2 shali not apply to those
kilowatt hours exempt under Section 2n.2. Any persen taxable under this Section 20.2.2 shall be
allowed a credit against the amount of tax due under this Section 2¢.2.2 for any electric powser
generation taxes or a tax similar to the tax imposed by Section 20.2.1 paid by the taxpayer with

respect to such electric power to the state in which such power was generated or produced. The

amount of credit allowed shall nct exceed the tax iiability arising under this Secticn 20.2.2 with
respect to the sale of such power.
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20.2.3 EXAMPLE 1. Taxpavers subject to two or more rates shall searegate their
average four-vear generation by tax category. A generating unit's total nat generation for calendar .
vears 1981 through 1994 is 5 billion kilowatt-hours. of which 2.2 billion kilowatt-hcurs were subiject
to the lower rate for large customers (i.e.. 2000.000 kilowatts per hour per vear) and for power
generated from gob or other mine refuse. Taxable generating capacity at the lower rate ($4.38)
would be 251,147 55 kilowatts (i.e.. 2.2 billion kilowatt-hours + 8 780 hours.) Taxable generating
capacity at the regular rate ($22.78) would be 318.634.7C kilowatts (i.e.. 2.8 billion kilowatt hours

+ 8780 hours.)

20.2.4 EXAMPLE 2. A taxpaver owns three generating units cperating in the State
during calendar years 1991 through 1994, The generating units produced gross electric power
in billions cf kilowatt hours ("B KWH") in accordance with the following table:

YEAR UNIT A UNIT B UNIT C
1891 118 KWH 8B KWH 3.5 B KWH
1992 11 B KWH 6 B KWH 3.5 B KWH
1283 11 B KWH g B KWH 3.5 B KWH
1984 11 B KWH g B KWH 3.5 B KWH
TOTAL 44 B KWH 24 B KVWH 14.0 B KWH

The "official capability” of generating unit A is 2,100,000 KWH. of generating unit B is
1.500.000 KWH and of generating unit C is 1.00C.000 KWH. During each vear the taxpaver sold
2 billion KVWH of electricity to a large industrial user that qualified for the reduced tax treatment (i 2.
consumption of greater than 200.0C0 kilowatts per hour per vear) from unit C in accordance with

& binding confract.

Average four vear generation is 11 billion KWH for unit A. 6 billion KWH for unit B and
1,884.615.385 KWH for unit C (¢alculated by including 1.5 billion KWH not scld to the larae
industrial user plus 5/26 of the 2 billion (384,615,385} KWH of electricity sold to the large industrial
user each vear). The {axpaver's annual gross B&O Tax liability (before credits. and without taking
info account other factors described below) for such units is $49.120.514, assuming that (1) uniis
A Band C are not retired or placed in inactive reserve, (2) the taxpaver continues to own each
cf the units. and (3) none of the uniis have a flue desulfurization system installed and without
taking into account the second provisea set forth in Section 20.2.1 of this Rule (which provides that
the tax on electricity scld to large industrial users shall not excead 0.05¢ times such KWH sold):

Unit A Unit B Unit ©
Ave 4-yr generation 11.000.000.000 £.000,000.000 1.884.615.385
(KWH)
Official Capability 2.100,000 1.500.0C0C 1.000.000
(KW/HR)
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Max. Ann, Gen. 18.386.000.000 13.140.000.000 8.760.000.000
(Cff. Cap. X 8.780)

{KW)

___Capacity Factor 598 A57 215
Taxable Generating 1.255.800 885500 215,000
Capacity (KWH)

Tax Rate _ $22.78 $22.78 $22.78
Gross Tax Liability $28 607,124 £15615.680 7754,897_,_‘_/’90

20.3 The following provisions are applicable to taxpavers subject to tax under Section
2c.2.1;

20.3.1_Retired units; inactive reserve, - [f a gensrating unit is retired from sarvice
or placed in inactive reserve, a taxpaver shall not be liable for tax computed with respect to the
laxable generating capacity of the unit for the period_that the unit is inactive or retired. The
taxpayer shall provide written notice to the Joint Committee cn Government and Finance and to
the Tax Division. as well as to any other entity as may be otherwise provided by law. eighteen (18)
months prior tc retiring any generating unit from_service in this State.

20.3.1.1 A generating unit shall be considered to be retired from service on
the later of (1) the day specified in the 18 month notice described in Saction 20.3.1 or (2) the day
the unit is removed from commercial service. provided that on such day the taxpaver intends that
the unit will not thereafter be returnad to service and the unit is nct in fact returned to service for
the next succeeding twelve consecutive months.

20.3.1.2 A generating unit shall be considered to be piaced in inactive
reserve on the day eccurring sconest with respect to the following events: (1) the dav the unit is
removed from ccmmercial service gs _a result of the lack of need for generation from the

generating unit or 88 a result of State or federal law. provided that on such dav the taxpaver
infends that the unit will_not thereafter he returned io service within the following twelve

next succeeding twelve consecutive months. or (2) the day the unit is removed from commercial
service as a result of any physical exigency which is bevond the reaszonable control of the
taxpaver. |If a generating unit is placed in inactive reserve, such status shall centinue until the day
the unit is restored to commercial service.

2344 20.3.1.3 Units removed from cemmercial cperation for less than
twelve (12) consecutive months are neither retired from_service nor in an inactive reserve status.
and are taxable without proraticn or allocation pursuant to Section 20.3.5.
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Zes4-2 20.3.1.4 Failure to provide notice may result in liability for tax for
menths in which notice was required.

20.3.2 New generating units. - If a new generating unit. other than a peaking unit.
is placed in initial service on or after June 1. 1995, the generating unit's taxable generating
capacity shall egual forty percent (40%) of the official capability of the unit.

20.3.3 Peaking units. - If a peaking unit is placed in initial service on or after June
1. 1995, the generating unit's taxable generating capacity shall equal five percant (5% of the
official capapility of the unit,

20.3.4 Transfers of inferests in generating units. - If g taxpayver acquires an
interest in a generaling unit. the taxpaver shall include the computation of taxable generating
capacity of said unit in the determination of the taxpaver's tax liability as of the date of the
acquisition. Conversely, if a taxpayer transfers an interest in a generating unit. the taxpaver shall
not for periods fhereafter be liable for tax computed with respect to the taxable generating capacity
of such transferred unit,

20.3.5 Proration, allocation., -

(g) [t being the intent of the Legisiature te prohibit multiple taxation of the same taxable
generating capacity. taxes shall be equitably (1) prorated for the taxable vear in which a-
generating unit s first placed in service, retired or placed in inactive reserve. or in which a taxpaver
acqulires or fransfers an interest in a generating unit; (2) allocated and reallocated amona different
generating units_ of a taxpaver with respect to adjustmenis to net generation: and (3) allocated
among multiole taxpayers with interesis in a single generating unit.

(b} Te provide for an grderly transition with resoect o the rate- making effect of this
Section. those electric light and power companies which. as of June 1. 1995, are permitted by the
West Virginia Public Service Commission to utilize deferred accounting for purposes of recovery
from ratepayers of any portion cf Business and QOccupation Tax expense under W. Va, Code § 11-
13-1 et seq. and these rules shall be permitted. until such time that action pursuant to a rate
application or crder of the Commission provides for apprepriate alternative rate-making treatment
for such expense. o recover by means of deferred accounting the tax expense imposed by this
Section to the extent that the tax expense imposed by this Section exceeds the level of Business
and Occupation Tax allowed in rates as of March 11. 1985,

2c.3.5.1 When calculating the average four vear generation for a generating
unit first placed in service after January 1. 1881 and prior fo June 1. 1984: retired or placed in
inactive reserve; or in which a taxpaver acquires or fransfers an interest in the generating unit. net
generation (including adjustments) for the month in which such event occurs on a day other than
the first day therecf shall be computed by dividing net generation during that month by the number
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of days in that month in which such generation occurred. and multiplying the resulting amount by
the total number ¢of days in that month.

22.3.5.1.1_A genersating unit shall be considered first placed in service
on the day when all of the following conditions have been satisflied: (1) all necessary permits and
licenses o operate the unit have been acproved: (2) critical testing of the unit has been completed
and it is reasonably anticipated that the unit will perform in the intended manner; and (3) electricity
generated by the unit has been synchronized inte the power grid.

20.3.5.2 The amount of tax liability among multiple taxpavers with interests
in a single generating unit shall be aliocated between them in direct proportion to the percentage
interest owned by each taxpavyer.

20.3.5.3 VWhen a taxpayer gcquires an interest in a generating unit on any
date other than the first day of the month. the acquiring taxpaver is ligble for tax only for those
days of the month in which it owns such interest. The tax ligbility for such month is allocated
between acquiring and transferring taxpayers by multiplying taxable generating capacity for the

entire month by a fraction, the numerator of which is the number of days during the month the

faxpayer owned such interest. and the denominator of which is the total number of davs in the

month. For tax purposes the interest fransferred shall be deemed tc have been owned for the

entire day on which the transfer cccurred.

20.3.5.4 Adjusiments tc net generation available for sale pursuant to W, Va.
Cede § 11-13-2¢(a)(10) and Section 20.1.10 of this Rule shall be entiralv allocated to = unit or
units designated specifically by contract for the 1991 throuah 1994 pericd tc supply a customer
whose usage or demand resulted in such adjiusiment. However, to the extent there is no such unit
designated by contract during such time or to the extent usage exceeds the total aeneration from
such unit or units. the adjustments to net generation available for sale as set forth in W. Va. Code
§ 11-13-20(@)(10) and Section 20.1.10 of this Rule shall be allocgted among all West Virainia units
cwned by the taxpayver pro rata based upcn official capability.

20.3.6 Electricity generated by manufacturer or affiliate for use in
manufacturing activity. - When electricity used in a manufacturing activity is generated in this
State by the person who cwned the manufacturing facility in which the eleciricity is used and the
electricity generating unit or units producing the electricity so used are owned by such
manufacturer. or by a member of the manufacturer's controlled group. as defined in Section 287
cf the Internal Revenue Code of 1988, as amended. the generation of the electricity shall not be
taxable under W. Va. Code § 11-13-1 et sea. and these rules. Any electricity generated or
produced at the generating unit or units which is sold or used for purnosas other than in the
manufacturing_activity shall be taxed under this Section and the amount of tax pavable shall be
adiusted to be egual to an amount which is nroperiional to the electricity sold for purposes other
than the manufacturing activity. .
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204 Beginning June 1. 1985. electric light and pewer cempanies that actually paid tax
pased on {he provisions of Secticn 2d.3.3 or 2m as then in sffect for every taxable month in 1954
shall determine their liability for payment of tax under W, Va. Code § 11-13-1 et seq. and in
accordance with Sections 20.4.1 and 20.4.2 below. All other electric light and power companias
shall determine their liabiiity for payment of tax exclusively under this Section beginning June 1.
1995 and theresafter., -

20.4.1 If for taxable menths beginning on or after June 1. 1885. liability for tax under
Section 20 is equal to or greater than the sum of the power company's liability for payment of tax
under Sections 2d.3.3 and 2m. then the company shall pay the fax due under Section 20 and not
the tax due under Sections 2d and 2m. If tax liability under this Section is less. than the tax shall
be paid under Sections 2d and 2m and the tax due under this Section shall not be paid.

20.4.2 Notwithstanding Section 2¢0.4.1, for_taxable vears baginning on or after
January 1. 1898, all electric light and power cempanies shall determine their liability for payment
of Business and Occupation tax exciusively under this Secticn 2o,

§ 110-13-3. Exemptions.

3.1 Monthly exemptions from tax. - Each taxpayer shall be granted an exemption in
every case of forty-cne dollars and sixty-seven cents ($41.87) per menth of tax computed under
the business and occupation tax law. From the total taxes due the monthly exemption of forty-one
doliars and sixty-seven cents ($41.87) per month is deducted. Inasmuch as the law grants each
person a monthly exemption of forty-one dollars and sixty-seven cents (841.67) per month, only
one anrwat exemption per tax period can be claimed even though such person may conduct more
than cne business, . : - -

3.2 Business exempt by specific statutes.

3.2.1 Public service district for water and sewage services. Public service districts
for water and sewage services organized in compliance with the provisions of W. Va. Code § 18-3-
1 et seq., entitled, "Public Service Districts for Water and Sewage Services,” are exempt from the
payment of the business and occupation tax. This [s an exemption provided by specific statute
and is only available to those public service districts that have complied with all the requirements
as set forth in the aforecited provisions of the Code.

3.2.2 Municipal waterworks. - Waterworks in the State of West Virginia which are
organized by a municipal corperation in compliance with the provision of W, Va. Ccde § 8-12-1
et seq., entitled, "Waterworks," are exempt frem the payment of the business and occupation tax.
This is an exemption provided by specific statute and is only available to those municipal
waterworks that have complied with all requirements as set forth in the aforecited provisions of the

Code. ' , . e
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3.2.3 Municipal combined waterworks and sewage systems. - \Waterworks and
sewage systems in the State of West Virginia which are organized or operated by a municipal
corporation in compliance with the provisions of W. Va. Code § 8-13-1 et seq., entitled Combined
Waterworks and Sewage Sysiems, are exempt from the payment of the business and occupation
tax. This is an exemption provided by specific statute and is only available to those municipal
waterworks and sewage systems that have complied with all the requirements as set forth in the
aforecited provisions of the Code. : :

3.2.4 Municipal and sanitary district sewage works. - Sewage works in the State
of West Virginia which are organized or operated by any municipal corporation cor sanitary district
in compliance with the provisions of W, Va. Code § 18-13-1 et seq., entitled, "Sewage Works of
Municipa!l Corporations and Sanitary Districts”, are exempt from the payment of the business and
occupation tax. This is an exemption provided by specific statute and is only available to those
sewage works of municipal corporations and sanitary districts that have complied with ai] the
requirements as set forth in the afcrecited provisions of the Code.

§ 110-13-3a. Reserved For Future Use.

§ 110-13-3b. Reserved For Future Use.
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§ 110-13-3¢c. Tax Credit for Business Investment and Jobs Expansion. - There shall be
allowed as a credit against the B&Q_tax imposed under W. Va. Code § 11-13-1 et seq.. the
amount determined under W. Va. Code § 11-13C-1 ef saqg.. relating to B&O tax credit for business
investment and jcbs expansion.
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110-13-3d. Tax Credit for Industrial Expansion and Industrial Revitalization and Eligible
Research and Development Projects. - There shall be allowed as a credit against the B&0O tax
imposed under W. Va. Code § 11-13-1 et seq.. the amount determined under W. Va. Code & 11-
13D-1 et seq.. relating to B&O tax credit for indusirial expansion and industrial revitalization. and
eligible research and development projecis.

§ 110-13-3e. Tax Credit for Coal Loading Facilities.

3e.1 There shall be allowed as a credif against the B&O fax imposed under W. Va. Code
§ 11-13-1 et seq., the amount determined under W. Va, Code § 11-13E-1 ef seq.. relating o tax
credit for new or expandad or revitalized coal loading facilities.

§ 110-13-3f. Tax Credit for Reducing Electric and Natural Gas Utility Rates for Low-Income
Residential Customers,

3f.1_There shall be allowed as a credit against the B&O tax imposed under W. Va. Code
§ 11-13-1 et seqa., the cost of providing eleciric or natural gas utility service, or beth, at reduced
rates fo gualified low-inceme residential customers which has not been reimbursed by any other

means. i ; . N

§ 110-13-4. Computation of Tax; Payment.

4.1 Except for thcse amounts due under W. Va. Code § 11-13-2¢, the taxes levied under
W. Va. Code § 11-13-1 gt seq. shall be due and payable as follows:

4.1.1 Foer taxpayers whose estimated tax under W. Va, Code § 11-13-1 et seq.
exceeds one thousand dollars ($1,000) per menth, the tax shall be due and payable in monthiy
installments on or before the last day of the month following the month in which the tax accrued.
Each such taxpayer shall, on or before the last day of each month, make out an estimate of the
tax for which he is liable for the preceding month, sign the same and mail it togather with a
remittance, in the form prascribed by the Tax Commissioner, of the amount of tax to the Office of
the Commissioner: Provided, That the installment payment otherwise due under this Section on
or before June 30th each year shall be remitted tc the Tax Commissicner on or before the June
15th each year, beginning June 15, 1888. [n estimating the amount of tax due for each month,
the taxpayer may deduct cne twelfth {1/12th) of any applicable tax credits allowable for the taxable
year and cne twelfth (1/12th) of the total exemption allowed for such.

4.1.2 For taxpayers whose estimated tax under W, Va. Code § 11-13-1 gt seq. does
not exceed one thousand dollars (§1,000) per monih, the tax shall be due and payable in quarterly
instaliments within one (1) month from the expiration of each quarter in which the tax accrued.
Each such taxpayer shall, within one (1) month from the expiration of each quarter, make out an
estimate of the tax for which he is liable for such quarter, sign the same and mail it together with
a remittance, in the form prescribed by the Tax Commissioner, of the amount of tax to the Office

Page 25




State Tax Department
Title 110
Series 13

of the Commissioner. In estimating the amount of tax due for each quarter, the taxpayer may
deduct one fourth (1/4th) of any applicable tax credits allowable for the taxable year and one fourth
(1/4th) of the total exempticon allowed for such year.

4.1.3 When the total tax for which any person is liable under W. Va. Code § 11-13-1
et seg. does not exceed twe hundred dollars ($200) in any year the taxpayer may pay the same
quarterly as aforesaid, or, with the consent in writing of the Tax Commissioner, at the end of the
month next following the close of the tax year.

4.1.4 Tne above provisions of this Section notwithstanding, the Tax Commissicner,
if he deems it necessary tc ensure payment of the tax, may require the return and payment under
this Section for periods of shorter duration than those prescribed sbove.,

4.2 Taxpayers owing taxes on amounts due under W. Va. Code § 11-13-2e shall, on or
before the twentieth (20th) of each month in which such tax is due and payabie, make out an
estimate of the tax for which the taxpayer is liable during the period for which the amount is due,
sign the same and mail it together with a remittance, in the form prescribed by the Tax
Commissioner, of the amount of tax to the Office of the Commissicner.

4.2.1 The amount of tax due under W. Va. Code § 11-13-2e shall be due and
payable in monthly installments on or before the twentieth (20th) day of the menth following the
month in which the tax accrued. Estimated tax due under W. Va. Code § 11-13-2e shall be
calculated based on the actual number of dekatherms cf gas injected or withdrawn from a gas
storage reservoir during the month in which the tax accrued. Provided, That for taxable years
beginning on or after April 8, 1889, tax due under W. Va, Code § 11-13-2e shall be calculated
based on the actual net number of dekatherms of gas injected or net number of dekatherms of gas
withdrawn from a gas sterage reserveir during each month. Provided. for the monthly tax periods
beginning on or after July 1, 1995, the tax due under W. Va. Code Section_11-13-2e shall not
exceed the tax as determined by the sterage utilization index for the monih the tax accrues,
Estimated tax due under W, Va. Code § 11-13-2e may not be arrived at by averaging out an
estimated or actua! yearly total. In estimating the amount of tax due each month, the taxpayer
may deduct one twelfth (1/12th) of any applicable tax credits allowable for the taxable year and
one twelfth (1/12th) of the total exemption allowed for such year.

4.2.2 Fortaxpayers whose estimated tax due as calculated under Section 4.2.1 of
these regulations is less than one thousand dollars ($1,000) in each month of a quarter, the
taxpayer may elect to make a quarterly installment payment in lieu of the monthly instaliment, due
and payable on the twentieth (20th) day of the month following the guarter in which the tax
accrued. In estimating the amount of tax due for each guarter, the taxpayer may deduct one
fourth {1/4th) of any applicable tax credits allowable for the taxable year and one fourth (1/4th) of
the total exempticn allowed for such year. Should the taxpayer have a monthly estimated tax due
of over one thousand dollars ($1,000) prior to deducting the allowable credit and exempticn
deductions for that month, then all previous monthly installments shall be retroactively due and
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payable at the {ime they would have otherwise been due and payable under Secticn 4.2.1 of these
reguiations, subject o interest and additions. . : .

4.2.3 For taxpayers whose total tax due under W. Va. Code § 11-13-2¢ does not
exceed two hundred dollars ($200) in any year, the taxpayer may pay the same quarterly or
menthly as aforesaid, or with the consent in writing of the Tax Commissioner, cn the twentieth
(20th) day of the month next following the close of the tax year.

4.2.4 The above provisions of this Section notwithstanding, the Tax Commissioner,
i he deems it necessary o insure payment of the tax, may require the return and payment under
this Section for periods of shorter duration than those prescribed above.

§ 110-13-5. Return and Remittance by Taxpayer.

5.1 Annual retum.

5.1.1 Every taxpayer shall, cn or before the expiraticn of cne (1) month after the end
of the tax year, file & business and cccupation tax reiurn for the entire taxabie year. Said return
must show the gross proceeds of sales, gross income of business or other measure of tax in
dekatherms_kilowatts or Kilowatt hours, as appropriate, and the iaxpayer must compute the
amount of tax chargeable against him. Such return must be signad by the taxpayer.

5.1.2 For a taxpayer maintaining records and paying taxes on a calendar year basis,
the annuai return is due cn or befere January 31 cf the following year. The annual return is filed
at the close of the taxable year and replaces the fourth (4th) quarterly estimate. The annual return
is a recompilation of the three (3) quarterly estimates and the fourth (4th) quarter's business. [t
provides a medium for making such adjustments on the quarterly estimates as may be necessary.

5.2 Extension of time.

5.2.1 Any taxpayer desiring an extension of time for filing his annua! business and
occupation tax return must make such request in writing to the Tax Bepartment Division. The
request must be pesimarked before the due date ¢f the retumn and must state the reason for such
request and the pericd of extension required. The taxpayer will then be advised in writing as to
whether or not such extension is granted. Nc extension shall be granted for a period of time
lenger than ninety (80) days from the due date of the annual return.

5.2.1.1 The written request for an extension cf time shall be signed by the
taxpayer if made by an individual, or by the president, vice president, secretary or treasurer of a
corperation If made cn behalf of a corporation. If made on behalf of a partnership, jeint venture,
association, trust, or any other group or combination acting as a unit, any individual delegated by
such firm, copartnership, joint adventure, associaticn, trust or any other group or combination
acting as a unit shall sign the written request for an extensicn of time on behalf of the taxpayer.
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£.2.2 No extension of time may be granted for filing of menthly or quarterly
estimated returns.

§§ 110-13-6 through 110-13-8. Reserved for Future Use,

§ 110-13-9, Tax Year and Method of Accounting.

9.1 Taxable vear. - For purposes of the B&O tax imposed under W. Va. Code § 11-13-1
et seq.. g taxpaver's taxable vear shall be the same as the taxpaver's iaxable vear for federal
income tax purposes.

8.2 Method of accounting., - A taxpaver's meihod of accounting under this article shall
be the same as the taxpayer's method of acceounting for federal income fax purposes. In the
absence of anvy method of accounting for federzal income tax purposes, the tax under this article
shall be computed under such method that in the opinion of the Tax Commissionsr clearly reflects
such income.

9.3 Adiustments. - In computing a taxpaver's liabiiity for tax for any taxable vear under
a method of sccounting different from the method under which the taxpaver's liability for tax under
this ariicle for the previous vear was computed, there shall be taken info _account those
adiustments which are determined by the Tax Commissionsr o be necessary solely by reason of
the change in crder ic prevent amcounts_from being duplicated or omiited.

§8 110-13-10 through 110-13-26. Reserved for Future Use.

§ 110-13-27. General Procedure and Administration.

Each and every provision of the "West Virginia Tax Procedure and Administration Act” set
forth in VW. Va. Cade § 11-10-1 et seq. shall apply to the tax imposed by W, Va, Code § 11-13-1
et seq.with like effect as i said act were applicable only to the tax imposed by W. Va. Code § 11-
13-1 ef s2q. and were set forth in extensc therein.
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PUBLIC COMMENTS ON THE PROPOSED
1995 BUSINESS AND OCCUPATION
TAX RULES
(110 C.S.R. 13)

Set forth below are public comments received by the Department
of Tax and Revenue pertaining to the Business and Occupation Tax
Regulations. For purposes of responding to the issues, public
comments have been summarized. Copies of the full text are
contained in the attached correspondence in the same sequence in
which they are summarized.

COMMENT 2 = THE UNIT CONCEPT:

Section 20.2.3 and the Example therein do not illustrate how
a taxpayver with multiple generating units should calculate tax
liability. A lengthy, detailed example is provided as a
substitute. (See attachment #1)

RESPONSE TO COMMENT A:

The Department accepts the proposed example in addition to,
not as a substitute, for the present example, which is modified to
apply to a "generating unit" rather than a "company."

COMMENT B ~ RETIRED UNITS — INACTIVE RESERVE:

Section 20.2.5 explains when a generating unit's inactive
reserve or rétired status is not attained, but does not explain
when such status is attained. The following language is suggested
to replace Section 2¢.3.1.1 with new Sections 2¢.3.1.1 and
2c.3.1.2:

20.3.1.1 A generating unit shall be
considered to be retired from service con the
later of (1) the day specified in the 18 month
notice described in Section 20.3.1 or (2) the
day the unit 1is removed frem commercial .
service, provided that on such day the
taxpayer intends that the unit will not
thereafter bhe returned teo service and the unit
is not in fact returned to service for the
next succeeding twelve consecutive months.

20.3.1.2 A" generating unit shall be
considered to be placed in inactive reserve on
the day cccurring soonest with respect to the
following events: (1) the day the unit is
remnoved from commercial service as a result of
the lack of need for generation frem the
generating unit or as a result of State or
federal law, provided that cn such day the
taxpayer intends that the unit will not




thereafter be returned to service within the
following twelve consecutive month period
after such removal and the unit is not in fact
returned to service for the next succeeding
twelve consecutive months, or (2) the day the
unit is removed from commercial service as a
result of any physical exigency which is
beyeond the reasonable control of the taxpayer.
If a generating unit is placed in inactive
reserve, such status shall continue until the
day the unit is restored to commercial
service. ;

RESPONSE TO COMMENT B:

The Department accepts these sections in addition to, not in
place of, the present Section 20.3.1.1.

COMMENT C = PLACED IN SERVICE:

The following provision explaining when a generating unit is
"placed in service"” should be adopted:

20.3.5 A generating unit shall be
considered first placed in service on the day
when all of the feollowing conditions have been
satisfied: (1) all necessary permits and
licenses to operate the unit have been
approved; (2) critical testing of the unit has
been completed and it is reasonably
anticipated that the unit will perform in the
intended manner; and (3) electricity generated
by the unit has been synchronized into the
power grid.

RESPONSE TO COMMENT C:

This proposed new section has been incecrporated into the
agency approved rules,

COMMENT D - BASE YEAR GENERATION FIXED:

The fixed nature of the B&0 tax base should be emphasized by
addition of the following provision:

In no event shall taxable generating capacity
for any unit first placed in service prior to
June 1, 1955 be recomputed or adjusted based
upen post June 1, 1995 changes 1in net
generation or consumpticon except insofar as
the unit is retired or placed in inactive
reserve,




RESPONSE TO COMMENT D:

The Department agrees and has incorporated this language into
the agency approved rules at Section 2o.1.9.

COMMENT E - ALLOCATION OF ADJUSTMENTS TO NET GENERATION:

Preoration and allecation between different generating units of
the same taxpayer needs to be addressed. The following language is
suggested! '

Rdjustment to net generation available for
sale pursuant to wW. Va. Code § 11-13-20c(a) (10)
and Section 20.1.10 of this Rule shall bhe
entirely alleccated *teo a unit or units
designated specifically by contract for the
1991 through 19%4 period to supply a customer
whose usage or demand resulted 1in such
adjustment. However, to the extent there is
no such unit designated by contract during
such %time or to the extent usage exceeds the
total generation from such unit or units, the
adjustments to net generation available for
sale as set forth in W. Va. Code §
11-13-20(a) (10) and Section 20.1.10 cf this
Rule shall ke allocated among all West
Virginia units owned by the taxpayer prc rata
based upon official capability.

RESPONSE TO COMMENT E:

This language has been incorporated into the agency approved
rules at Section 20.3.5.4.

COMMENT F:

Section 20.1.11 reflects the Department’'s position (upheld in
Circuit Court) that 1line loss and company use should not be
included in determining kilowatt hours <f net generaticon available
for sale. If the West Virginia Supreme Court of Appeals does not
uphold that position, this section should be revisited.

RESPONSE TO COMMENT ¥:

This preovision will be reconsidered 1f the Department's
position is not upheld.

COMMENT G « DEFPTINTITION OF TWELVE CONSECUTIVE MONTHS:

The phrase "twelve consecutive months" should be defined as
follcws:

"Twelve consecutive months" means a pericd
beginning with the day the generating unit in




question is removed from commercial service
and ending on the day which is 364 days
thereafter.

RESPONSE TO COMMENT G:

The Department has incorporated this suggestion at Secticn
20.1.12.

COMMENT H:

Section 4 of the Rules relating to computation needs to ke
revised to reflect changes in W. Va. Code § 11-13-2e and Section 2e
of the Rules, by adding the following clarification to paragraph
4.2.1: "Provided, for the menthly tax periods beginning on or
after July 1, 1955, the tax due under W. Va. Code Section 11-313-2e
shall not exceed the tax as determined bv the storage utilization
index for the month the tax accrues."

RESPONSE TQO COMMENT H$

Although such language was not included in W. Va. Code §
11-13-4, clarification of Secticn 4 of the Rules is appropriate and
is now included therein.

COMMENT T:

The words "at which time all electric  1ight and power
companies shall determine their liability for payment of tax
exclusively under Section 20" should be added to W. Va. Leg. Reg.
110-13-2d.6.2 at the end of the sentence and added to Leg. Reg.
110-13~-2m.4.2 at the end of the first sentence.

RESPONSE TO COMMENT T:

The changes suggested have been nade.
COMMENT J:

The first sentence in Section 20.1.10.3.1 should be clarified
by addition of the following underlined language: "Taxpayers
paying under Section 20 who received any of the exemptions
describad in Section 2n.2 in calendar years 1991 <through 1994
receive the exemption under 20 automatically when they calculate
their 'average four year generation' value for calendar years 1ss1
through 1994."

RESPONSE TO COMMENT J:

The Department agrees and has made the suggested change.
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Keith Larson, Esgulre - ¢ >
Legal Divisien o =
Department of Tax and Revenue o =
Post Office Box 1005 xS o3
3

Charleston, WV 25324-1005

Re: Comments of Mergantewn Energy Associates Regarding
Proposed Business and Occupation Tax Regulations

Dear Mr. Larson:

Oon June 23, 1995, the State Tax Divisicn filed proposed
Business and Occupation Tax ("B&0 Tax") legislative rules with the
Secretary of State’s office. In lieu of holding a public hearing,
a comment period has been established during which interested
persons may make suggestions to the Tax Department regarding these
proposed rules. I have reviewed the legislative rules on behalf of
Morgantown Energy Asscoclates ("MEA"), a West Virginia partnership
which operates an electric and steam co-generation facility located
in Monongalia County. MEA has several comments which, 1f accepted
by the Department, will help clarify the meaning of the regulations

in several places.

First, we suggest that the words "at which time all
electric light and power companies shall determine their liability
for payment of tax exclusively under Section 2c¢" be added to W. Va.
Leg. Reg. 110-13-24.6.2 at the end of the sentence after the words
"January 1, 1998". The addition of this language will clarify that
the B&0O Taxes imposed under W. Va. Code §§ 11-13-2d, 2m and 2n
expire for all taxpayers effective January 1, 19S8. This change is
consistent with the statute and W. Va. Leg. Reg. § 110-13-24d.6.

Second, for the same reasons which wve regquested the
change in the preceding paragraph, we reguest that the words "at
which time all. electric light and power companies shall determine
their liabkility for payment of tax exclusively under Section 20" be
added to W. Va. Leg. Reg. § 110-13-2m.4.2, at the end of the first

sentence after the words "January 1, 1938".




Keith Larson, Esquire
July 24, 1995
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Finally, W. Va. Leg. Reg. § 110-13-20.1.10.3.1 contains
rules to be used by taxpavers, entitled to any of the exemptions
contained in W. Va. Leg. Reg. § 110-13-2n.2, to determine "net
generation” under W. Va. Leg. Reg. § 110-13-20.1.10. As written,
fhis subsection appears to only apply with respect to taxpayers
described under W. Va. Leg. Reg. § 110-13-20.1.10.3 and not to
taxpayers descriked under W. Va. Leg. Reg. §§ 110-13-20.1.10.1 and
20.1.10.2. It is ©possible that this subsection could be
erroneously interpreted as applicable with respect to taxpavers
described under W. Va. Leg. Reg. §§ 110-13-20.1.10.1 and 20.1.10.2,
sych an erroneous interpretation will be avoided if the first
sentence of W. Vva. Leg. Reg. § 110-13-20.1.10.3.1 is changed to
read as follows:

"Taxpayers paying under Section 20 who
received any of the exemptions described in
Secticn 2n.2 in calendar years 1991 through

1994 receive  the exemption under 20
autcomatically when they <calculate their
"average four year generation" wvalue for

calendar years 1991 through 1994."
We appreciate the opportunity to provide our comments

regarding the proposed regulations to the Tax Department and
reguest that our suggested changes be adopted.

Zj;;f}ruly fours,

John A. Mailrs

JEM/dbu
cc: Doyle Creskmore
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oz
} . S o
Via Hand Delivery o =
S >
The Honorable James H. Paige IIT => =
Secretary and Tax Commissioner E —
West Virginia Department of Tax and Revenue 23 <
State Capitel Building R
West Wing Room 300 , '
Charleston, West Virginia 25324-0963 o
RE:

Comments to Proposed 19985 Business and Occupation Tax
Rulz; 110 C.8.R. 13, § 20

Dear Secretary Paige:

I am writing on behalf of Appalachian FovWar Company
("APCO") and Chio Power Company ("OPCO") to provide comments
respecting the proposed Business and Occupaticn Tax Rule ("Proposed
Rule") filed in the State Register on June 23, 1$¢5. APCO and
OPCO, both electric power generators in West vVirginia, supported
the significant B&C Tax reform brought about by the passage of
Engrossed Committee Substitute for House Bill No. 2267 during the
1995 Regular Session of the West Virginia Legislature. We believe
changes should be made to .the Proposed Rule to fully clarify the

application of HE.B. 2267. Our review of the Proposed Rule is
iimited exclusively to provisions relating to the new "capacity
utilization tax! found in new W.Va. Code § 11-13-20. '

A, The Unit Concept

one critical feature of new W.Va. Code § 11-13-20 is that
tax liability is computed with respect to the taxable capacity of
each separate generating unit in the State. However, when
illustrating the calculation of the new capacity utilization tax,
the Proposed Rule dces not recognize this important generating unit
concept. The Prepoesed Rule at § 110-13-20.2.3 sSets ferth an
Example where "taxpayers [arel subject to twe or more rates,”

reguiring segregation of average four-year generation "by tax
category':
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Hon. James H. Paige III
July 21, 1855
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'20.2.3 Taxpavers subject to two or more
tax rates shall segregate their average four-
yvear generaticn by tax category.

Example.

A company's total net generaticn for calendar
years 1991 through 1994 is 5 billion kilowatt-
hours, of which 2.2 billion kilowatt-hours
were subject to the locwer rate for large
customers (i.e., 200,000 kilowatts per hour
per vear) and for power generated from gok or
other mine refuse. Taxahle generating
capacity at the lower rate ($4.38) would Dpe
251,141.55 kilowatts {i.a., 2.2 billicn
kilowatt-hours = 8,760 . hrs.) Taxakle
generating capacity at the regular rate
($22.78) would be 315,634.70 kilowatts (i.e.,
2.8 billion kilowatt hours + 8750 hours.}

The Example transforms the proportionate (21/26) exclusion provided
in the definition of "net generation available for sale" into a
separate category and imposes a lower tax rate computed with
reference to the 21/26 exclusion. These tax catsgories and rate
differentials are carried over tc the revised B&0C Tax Iforms we
raviewed. -

The Example and the revised forms fail to recognize that
the tax base enacted in H. B. 2267 references each generating unit.
The Example transfcorms adjustments to net generatlicn avallable for
sale into separate tax generation categories and translates an
exclusicon inte a lower rate. Further, the Example does not refer
to generating units but instead references the broader category of
a "taxpayer,! which 1likely owns interests 'in more than o©one
generating unit.

The Example does not serve to clarify the mechanics of
applying the tax to real world situations. Tor example, 1if a
generating unit were sold or retired, it would be crucial to
determine the exact amount of tax that relates to the unit in
question so that in the case of a sale, the tax liability to be
assumed by the purchaser can be determined, and in the case of a
retirement, the reduction in the tax liability of the owner ofi the
retired unit can be determined. Accordingly, we recommend that the
Proposed Rule be revised to delete the § 110-13=2¢.2.3 and to
substitute in lieu thereof the following: |

§ 20.2.3 Example. 1A taxpayer owns three ganerating
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units operating in the State during calendar years 1951
through 1994. The generating units produced gross
electric power in billions of kilowatt hours ("B KWH") in
accordance with the following table:

vear unit A unit B unit €

1921 11 B8 KWH 6 B KWH 3.5 B KWH
18392 11 B KWH 6 B KWH 3.5 B KWH
1983 11 B KWH & B KWH 3.5 B EWH
1994 11 B RWH & B KWH 3.5 B EWH
TOTAT, A4 B KWH 24 B KWH 14.0 B KWH

The t"official capability" of generating unit R is
2,100,000 RwH, of generating unit B is 1,500,000 KWH and
of generating unit C is 1,000,000 KwH. During each year
the taxpayer sold 2 killion KWH of electricity to a large
industrial user that gualified for the reduced tax
treatment (i.e. consumpticn of greater than 200,000
kilowatts per hour per vear) Irom unit C in accordance
with a binding ccatract.

Average four vear generation ig 11 billion XWH Zor
unit A, 6 billion KWH for unit B and 1,884,615,385 KWH
for unit C (calculated by including 1.5 billion XWH not
scld to the large industrial user plus 5/26 cf the 2

billion (384,615,385) KWH of electricity sold to the

large industrial user each vear). The taxpayer's annual
gross B&C Tax liability (before credits, and without
taking into account. gther factors described below) for

such units is $.49,170,514, assuming that (1) units A, B
and C are not retired or placed in inactive reserve, (2)
the taxpayer continues to own cach of the units, and (3)
none of the units have a flue desulfurizaticn system
installed and without taking into account the second
provisoc set forth in Section 20.2.1 of this Rule (which
provides that the tax on electricity scld to large
industrial users shall nct exceed 0.05¢ times such EKWH
sold):




GEORGE, FERGUSON & LORENSEN

Hon. James H. Paige III
July 21, 1995

Page 4
Unit A Unit B Urnit C
g*“e’;eﬁ;gf_on (KWE) 11,000,000,0C0 | 6,000,000,00C | 1,884,615,385
Official .
Capapility : 2,100,000 1,500,000 1,000,000
(KW/HR)
Max. Ann. Gen.
(Off. Cap. X 18,396,000,000{ 13,140,000,000} 8,760,000,000
8,760 (XW)
Capacity Tactor .5¢8 L4587 .215
Taxanle
Generating 1,255,800 685,500 215,000
Capacity (XWH]
Tax Rate $22.78 $z2z2.78 822.78
'ﬂjisﬂii;‘ 28,607,124 $15,615,6390 34,897,7700
B. Retired Units; Inactive Reserve

The Proposed Rule at § 110-13-20.3.1.1 provides: '"units
removed from commercial operaticn for less than twelve (12)
consecutive months are neither retired from service nor in inactive
reserve status and are taxzable without proration or allocation
pursuant to § 20.3.5." This statement is very broad and incorrect
with respect to reserve status arising cut o©if exigencies.
Morecver, the Proposed Rule fails to answer the practical gquestion:
When is inactive reserve or retired status attained?

accordingly, we recommend that the Proposed Rule be
revised by striking current § 110-13-20.3.1.1 and inserting in lieu
thereof the following:

20.3.1.1 A generating unit shall be considered to
be retired from service on the later of (1) the day
specified in the 18 mcnth notice described in Section
20.3.1 or (23 the day the unit is remcved from commercial
service, provided that on such day the taxpayer intends
that the unit will not thereafter be returned tc service
and the unit is not in fact returned to service Zor the
next succeeding twelve consecutive months. :

20.3.1.2 A generating unit shall ke zcconsidered to
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be placed in ipactive reservé on the day occurring
soonest with respect to the following events: {1) the
day the unit is removed from commercial service as a
result of the lack of need for generation from the
generating unit or as a result of State or federal law,
provided that on guch day the taxpayer intends that the
unit will not thereafter be returned to service within
the following twelve consecutive month period after such
removal and the unit is neot in fact returnad to service
for the next succeeding twelve consecutive months, or (2}
the day the unit is removed from commerclal service as a
result of any physical exigency which is beyond the
reasonable control ¢f the taxpayer. If a generatling unit
is placed in inactive reserve, Such status shall continue
until the day the unit is restorad to commercial service.

C. Placed in Service

The Proposed Rule does not address when a gensrating unit
is considered "placed in service.!" We suggest that such provision
pe adopted, and recommend the following language to zddress this
issue:

26.3.5 A generating unit shall be copsidered first
placed in service on the day when all of the following
conditions have been satisfled: (1) all necessary
permits and licenses to operate the unit have been
approved; (2) critical testing of the unit has been
completed and it 1is reasonably anticipated taat the unit
will perform in the intended manner; and (3) electricity
generated by the unit has been synchronized into the
power grid.

D. Rase Year Generation Fixed

House Bill 2267 was designed to neutralize the negative
impact on utilization of West Virginia electric generating units
owned by multi-state generating systems brought about by West
Virginia's kilowatt-hour based B&0 Tax. The “solution" to the
problem was to "fix" a units! liability and remcve tax as 2
variable cost. T

The Proposed Rule discusses the fixed naturs of the tax
base only when dealing with +the W.va. Cocde § 11-13-2n{k)
exemptions:

20.1.10.3.1 Taxpayers paying under Secticn 20 who
received any of these exemptions in calendar Vears
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1991 through 1994 receive the exemption under
Section 20 automatically when they calculate their
naverage four—year generation® values for calendar
years 1991 through 1994. Therefore, no additional
exemption is allowable for kilewatt hours generated
in calendar vears after 1994.

The Proposed Rule does not fully and fairiy raflect the goal of the
law to fix the tax liability for each generating unit as long as it
remains in service and not retired or placed in inactive reserve
where such unit was first placed in service prier te June 1, 1995.
accordingly, we recommend that <the Proposed Rule state the
following: :

Tn no event shall taxable generating capacity
for any unit first placed in service prior to June
1, 1993 be recomputed cr adjusted based upon poest
June 1, 1995 changes in net generation OF
consumpticon except insofar as the unit is retired
or placed in inactive reserve.

E. 21llocation of Adjustments to Net Generation

The proration and allocaticen provisicns in the Proposed
mule do not address an important concept delecated to the
rulemaking process by the statute: How must a taxpaver allocate
among different generating units adjustments to net generation
available for sale set forth in W.Va. Code § 11-13-20(a){(10)? We
recommend the Department specifically address this issue by
adopting the following language in the Proposed Rule:

adjustments to net generation available for
sale pursuant to W.Va. Cede § 11-13-20{(a){10) and
Section 20.1.10 sf this Rule shall be eatirely
allccated to a unit or units designated
specifically by centract for the 1$%1 through 1994
period to supply a customer whose usage or demand
resulted in such adjustment. However, to the
extent there is no such unit designated by contract
during such time or to the extent usage exceeds the
total generation Irom such unit or units, the
adjustments to net generation available for sale as
set forth in W.Va. Code § 11-13-20(a){10) and
Section 20.1.10 of this Rule shall be allocated
among all West Virginia units owned by the taxpayer
pro rata based upcn official capability.
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F. Line Loss Exclusion

The Proposed Rule in at least two different places
attempts to bolster the Department's position that line loss and
company use are not toc be excluded in determining "net generation
available for sale® for purposes of “the B&O Tax. See Prop. Rule §
110=-13-20.1.10 and § 110-13-20.1.11. 0f course, this position is
the subject of on-going litigation currently pending before the
West Virginia Supreme Court of Appéals. These provisions should be
revisited should the West Virginia Supreme Court of Appeals reverse
+he Circuit Court of Kanawha County's order in the pending line
loss case. ' -

G. NDefinition of Twelwve Consecutive Months

We believe the Propcsed Rules would clarify the statute
by providing a definiticn of the phrase "twelve consecutive months®
as follows: T : )

tTwelve consecutive months" means & period
beginning with the day the generating unit in
guestion is removed from commercial service and
ending on the day which is 364 days thereaiter.

APCC and OPCO believe that the above-mentionad topics
merit attention. We thank you and appreciate this cpportunity to
provide written comments to the Proposed Rule. we would also
appreciate the opportunity to comment "upon the annual B&O Tax
return when available. If yvou have any questions or desire any
additional informaticn, please feel ifree to contact ma.

CM |
arles ©. Lorensen

COL/s3m

cc: Robert Hoffman, Esquire
Keith Larson, Esguire
Mark Muchow
Farl Goldhammer, Esqulre
R. Daniel Carson, Jr.
Alan L. Mierke
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Honorable James H. Paige, 1II (224 = =3
Secretary, West Virginia Department = ;| ™~
of Tax & Revenue . =
<

Legal Division
State Capitol
Charleston, WV 25305

o

Re: Proposed Amendments to the Business & Occupation Tax Rule

Dear Mr. Secretary:

On behalf of CNG Transmission, of Clarksburg, West Virginia, I am commenting on the
proposed amendments to the Business & Occupation Tax Rules found in Title 110 at Series 13,
which amendments were filed by you on June 23, 1995.

The amendment to the Rule was necessitated by and based upon the provisions of House
Bill 2267 which was passed on March 11, 1995 and was effective from that date. The comments
of CNG Transmission relate to the provisions of Section 11-13-2e, Business of Gas Storage,
which was amended by House Bill 2267. CNG Transmission has no comment or crificism on
Section 110-13-2e of the proposed rule.

CNG Transmission does, however, believe that Section 110-13-4 relating to computation
of tax and payment needs to be revised to reflect the changes in W. Va. Code § 11-13-2e and
§110-13-2e. The provisions of Section 4 of the Rule retain existing provisions for making
estimated payments of the tax described in Section 2e of the Rule. Currently, the Rule provides
that the estimated payment will be calculated on the actual net dekatherms injected or actual net
dekatherms withdrawn. The Rule at Section 4 has not been revised to recegnize the amendments
to West Virginia Code § 11-13-2¢ that were made by House Bill 2267. The provisions of Section
4 of the Rule and particularly 4.2 need to be amended to recognize the ceiling on the tax that was

imposed by House Bill 2267.
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Enclosed is proposed language that provides for the payment of estimated tax based on the
lesser of the actual activity or storage utilization index, consistent with the provisions of House
Bill 2267. This language should be substituted for the language that currently is reflected in
Section 4.2.1 of the Rule. Changes to Secticn 4.2.1 as proposed by the Tax Department are

underlined.

Very truly yours,

Herschel H. Rose III 6-
HHRIIL ks
Enclosure

ce: Mike Greer } o




4.2.1 The amount of tax due under W. Va. Code Section 11-13-2¢ shall be due and payable in
monthly installments on or before the twentieth (2Cth) day of the month following the month in
which the tax accrued. Estimated tax due under W. Va. Code Section 11-13-2e shall be calculated
based on the actual number of dekatherms of gas injected or withdrawn from a gas storage
reservoir during the month in which the tax accrued. Provided, that for taxable years beginning on
or after April 6, 1989, tax due under W. Va. Code Section 11-13-2e shall be calculated based on
the actual net number of dekatherms of gas injected or net number of dekatherms of gas withdrawn

from a gas storage reservoir during each month. Provided. for the monthlv tax periods beginning

on cr after July 1, 1993, the tax due under W, Va, Code Section 11-13-2e shall not gxceed the tax

as determined by the storage utilization index for the month the tax accrues. Estimated tax due

under W. Va, Code Section 11-13-2e may not be arrived at by averaging out an estimated or actual
yearly total. In estimatirig fhe amount of tax due each month, the taxpayer may deduct one twelfth
1/12th) of any applicable tax credits allowable for the taxable year and one twelfth (1/12th) of the

total exemption allowed for such year.
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Re: Comments on Proposed Rule Relating to Pollution Control Facilities (Title 110, Series 6)

Dear Sir or Madam:

I lieu of a public hearing, the following comments are submitted within the comment
period rzlating to the proposed rule on pollution control facilitiss:

Cemment Ofe:

110-6-5.3 A fzcility will not guahfy 43 a pollution control facility under W, Va, Code

Se cu:mﬂ -BA-3(h) if it burns ¢oal, coal waute nr ﬁle waste obtained from curside West Virainia
afier Mareh 11, 1995, e e e

The above rule is violative of the spirit and echnical requirsments of the Commerce
Clause of the United States Constiturion in that it discriminates against interstate commerce. The
apparent purpose of this rule is 1o favor local commereial interests over these of out-of-state
businesses and impedes upon taxpayer’s rights 10 wrilize interstate commerce to successiully
compete in the markerplace. Such facial discrimination has been held mnvalid even where there is
1no intent to diserirninate. Kra - 112 5.Ct 2365
(1992). See also Ngw Ener . : -1-86 U.5.269 (1988) and most
recently, Weast TLynn Creamery. Inc. V, He Iy, 114 8.Ct. 2205 (1994,

Comment Two;

Section 110-6-2.4: “Facilitv or *Poliution Control Facilitv” mears any personal

The narrow consiruction of the rule that salvage value is cnly applicable 1o personal
property overlocks the economic and legal requirements and realities that pollution control
facilities sometimas includes capital improvements upon real property in areas such as
remediation, land improvements, and rsal property structures built around personal property.
The definition at present excludes such improvements made that are required for the protection
and beneflt of the environment and the general welfare of the public, vt de not add economic
value 1o the business. Further, if the primary purpose of a building or capital improvement is to
preserve the economic life of pollution control equipment, it’s market value is only that of

WEIRTON STEEL CORPORATION/400 THRES $PR NGE DRIVESS ZIRTON, WEST VIRGINLA 25062-4088 FHONE (304) 78742000 | 62
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preserving equipment that has no economic value to the business entarprise, and accordingly,
should be subject to a residual value for assessment purposes.

Comment Three:

110-6-2.4: These items of personal property which may comcidentally complv with air
or water quality gr sfflnent standards prescribed by or promuleated under the laws of this state or
the United States, but which are primarilv ingtalled for plant operations or are productive, will

not be deemed eligible for salvage 1ax treatment.

“Coincidentally” doss not fully address fact patterns in the middle range of the
continuum  that exist in a large industrial facility. Thers zre situations where a taxpayer receives
significant beneflt from 2 plecs of equipment fFom its productive capabilities as well as for iis
pollution confrol features. In such a circumstance, the substitution method proposed at 3.4.2
would result 1 no cost apporiiomment to the pollution control equipment, and hence no tax
reduction. A third test would be more representative of the economic consequences, that being a
vroportionality methed based on the pollution control features of the property over the pollution
control features and production features of the property (discussed more fully in comment Four).

Comment Four: e

110-6-5.4.3 (Suggested): Proportionate Method,
5.4.3.1 When the component or substitution method fail to apprehend the egonoemic
consaquences of installing pollution control equipment, a nroportienalily methad based on the
pollution conto! features of the propertv over the pollution confrol featurss snd production
featuras of the property will be applied. The numerator wil} reprasent the lesser of the propartion
of the value of thg property thar is related o pollution control as determined on a funetional

basis or the separate valug of the pollurion conrrol element of the property instailed as a

standalone 1tem: over the toval cost of the propercy.

Such a 1est would not panalize taxpayer’s who for economic efficiency purposes atterpt
to meet the gensral welfare of the public as well as mamtain competitiveness in the marketplace
in the outlays for new property,

Should you have any gquestions relating 1o the above comments, please contact me at 304-
757-2718. Thank you for your consideration.

Very truly yours,
/ f"
/ P ) A Dby rme————

Tames J. PlEl‘SGH
Cerporate Tax Dirsctor



