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FISCAL NOTE FCR PROBOSED RULES |

Rule Title: Sclid Waste_éssessmeng_Fee_
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Type Of Rule: X Ilegislative Interpretive 3
aAgency: Tax Department . Add‘ess Stabe,Camta1 Cnarlestuﬂ Wy 25305
= R E o TTEER =
% _
ANNIAL FISCRL YEAR
1. Effect of Preposed Ruled Increase Lecrease Current Next  Thereafter
— — t - , l
Estimated Total Cost s 1 S S S S
Personal Services -0- -0- -0- -0-: 0=
|
Current Expense -0- - ~0- -0- —0— —-0--
Repairs and Alteraticns -0~ -0- -0- 0= -0
Eguipment -0- -0~ —0~ -0- -0~
Other - , l -0- -0- 0= -0- -0-
e 1 —_—=T T - = i
2. Explanation of above estimates:

The fiscal impact of the.rule should not differ from that envisioned by
che Legislature when it passed H.B. 31&6 oﬁ_rarch 12. 1888, '

3. Cbjectlves of these rules: i

This rule governs the aamLﬂlstratwon or the sollid waste assessment fea
imposed by H.B. 3146,




EMFRGENCY ..
WEST VIRGINIA. LEGISLATIVE REGULATIONS
STATE TAX DEPERTVENT  jor gy

TTTLE 110 o

SERIES 62

(1988) . .

Filed: June 30, 1988

§ 110-6A-1. General.

1.1 Tvpe of Regu lation. - These regulations are emergency legislative
reculations as cefined in W. Va. Cda §§ 209—1~4&d) and 29A-3-153.

1.2 Scope. - These emergercy legislative “egulabwons explain and clarify
VWest Virg_nla law as it relates ;o the administration of the solld waste
assessment fee irposed by W. Va. Code § § 20-5F-5a.

1.3 Authority. - These emergancy 7@gﬁsWat“ ve regulations are issued un
=

the autheority of W. Va. Code §§ 28A-3-15, 11-10-5 and 20-5F-5z({%).

1.4 Filing Dete. - These emergency legislative regu‘at?cns were
romulgated and filed In the S;a Register on Jui@ 30, 1988. A public comment
ried commenced on June 30, 1988 and COQtLﬂueﬁmUntll 5:00 p.m. on July 31

1988. SRS - — .

1.5 Effective Date. - These emergency legislative regulations hecore

effective on July 1, 1588. D o '

1.6 Citaticn. - These emergency. leglslauﬁve reculazlon: may be clied as

110 C.S.R. 62, § _ (1588). o B
§ 110-6A-2. Definitions — As-used in these regulations and unless the context

clearly requires a different meaning, the Following terms shall have the meaning
ascriped herein, and shall apply in the singular or plural.

2.1 "Approved sclicd waste ?acilityff;ngans a solid waste facility or
practice which holds a valid pe"'nT issued under the provisions of W. Va. Code
§ 20-5r-1 et sed. . o -

2.2 "Board" shall mean the State Water Rescurces Board.

&

2.3 "Code" shall mean the code of West Virginia, cne thousand nins hundr
thirty-cne, as amended.

2.4 Commercizl solid waste facility' means any solid waste facility which
accepts solid waste generated by sourzes other than the cwner or operator of the
facility and shall not include an zpproved solid waste facility cwned and

operated by a person for the sole purpcse of dispesing of solid wastes created
by that persorn of such pe:son and Lbar fC“SO“" o oa cos;—sﬁarvﬂﬂ or nen-profit
basis. e : -

1




State Tax Department
Title 110 Ll R
Series GA o JR :

2.5 '"Delegate" as used in the phrase "or his delegate” and when used in
reference to the Tax Commissioner, means any oificer or employes of the Tax
Department duly authorized by the Tax Commissioner, directly or indirectly, by
one or more redelegations of authority, . te perform the function mentionsed or
dascribed in W. Va. Code § 20-5F-52 or these regulations.

2.6 'Department” shall mean the Department of Natural Rescurces.

2.7 T"Director” shall mean the director of the Department of Natural
Resources, or his autheorized designee.

2.8 "Exclusive or cosi-share solid. waste dispcsal facility” means only
those f&CillblED certified by the Department. Such facilities will not be
certified as such 1f waste is accepted from sources other than the cwner,
cperator or lessor of the fecility or those contributing to the operations of
such facilities pursuant to a cost-sharing agreement.

2.9 "Cpen durp" means any solid waste dispesal which dees not have a
velid permit wnder W. Va. Code § 20-5F-1 et seg. or which is in wviclation of
tate law, or where solid waste is discosed in z manner that does not protect

the environment.

2.10 - "Person”, "persons” or "applicant” shall meen any industrial user,
public or private corporation, 1'rwstit;L_ltion, association, firm or company
organized or existing under tre laws of this or any other state or country;

State of West Virginia; 90ve:nmenta1 agency r,' including  federal facilities;
political subdivision; county commission; municipal corporation; industry;
sanitary district; public service d‘sbrlc:; crainage disftrict; scil conservation
district; watershed improvement district; partrnership; trust; estate: person or
individual; group of persons or individuals acting individually or as a groun;
or any legal entity whatever.

(o))

2.11 "Point source” shall mean any discernible, confined and discrete
cornveyance, including, but not limited to, any pipe, ditch, chamnel, tunnel,
conduit, well, discrete fissure, container, rolling stock, or vessel or other
floating craft, from which pollutants are or may be discharged.

2.12 "Related perties” means Two or more perschs, organizations or
Businesses owned or centrelled directly or indirectly by the same interests.
Control exists If a contrach or lease, elther writien or orzl, is entered into
whereby one party undertakes activities for arcother in eny but an arms langth
transaction. In the case of related parties, the Tax Commissicner may apportion
or allocate responsibilities betwsen or among such persons, organizations or
businesses if he determines that such appﬂrtrCﬁment or allecation 1s necessary
to more clearly reflect transactions. R i

2.13 "Residentizl sclid waste" when used in describing dispesal aciivities
rmpt from the solid waste assessment f2e pursuant to W. va. Code 3 20-35-5a(e)
11 mean only that waste generated at the residence of the individual
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disposing of such waste and which is disposed of in a manner consistent with
Department rules regulating exempt dispoesal days and shall not includs any
solid waste of a type inconsistent with that typically generated by a residence.

14 "Reuse or recycling operaticon" means an coperetion at which reusable or
rccvclupﬂe waste 1s processed into a commercislly salable form or whare such
waste is collected for shipment and sale fo. a commercial, municipal or

industrial enterprise processing sucn waste

2.15 "Reused or recyclable wasitie" means only that waste which is presorted
at the time it arrives at a solid waste_ dispesal facility and such fac llby has
a reuse or recyvcling operation in place which i1s certified by the Department.

i

2.16 "Sewage" shall mean wabter-carried "humzn or animal wastes from
residences, bu?ldwngs industrial establishments or other places, togsther with
such ground water infiltration and surface waters as may be present.

2.17 "8ludge" means solid, semisolid, residuc or precipitate, ssparated
from or created,oy a municipal, commercial or industrial waste freatment plant,
water supply treatment Dlang or al* poWWuwlon Can:Ql facility or any o-her suﬁb
waste having similar origin. .

2.18 "Solid waste'  means any garbage, pager, litter, refuse, cans,
bottles, Qludge from a waste treatment plant, water supply treatmeant plant or
air pollution coentrol facility, other discarded materizal, including carcasses of
arny dead animal on any obher offensive or unsightly matter, solid, liguid,
semisolid or c<@nfained ligquid or gasecus material resulting from industrial,
commercial, mining activity or from community activities but does rot incliude
solid or dissolved material in sswage, or solld or dissolved materials in

irrigation return flows or industrial discharges which are point sources and
have psrmits under W. Va. Code § 2Z0-52-1 et seg. or scurce, special nuclear or
by product material as ae fined by the Atomic Enero} Act of lQSﬂ as amended, or
2 hazardous waste either identified or listed under W. va. Coée § 20-5E-1
et seg. or refuse, slucry and overburccn feculatec under W. Va. Code § 222~31-1

et s=g. - S .
2.15 "sSclid wasté assessment fee” means that fee imposed upon the disposal
of s0lid waste pursuant to W. Va. Code § 20-5F-3a.

2.20 "Sclid waste disposal" means the practice of disposing of solid waste
including placing, depositing, dumping of throwing or causing to be placed,
deposited, dumped or thrown any solid weste. )

2.21 "gselid waste disposal shed!. PRaNS the geocgraphical area which the West
Virginia Resource Recovery - Solid Waste Disposal Authority designates and files
in the State Register pursuanb o W. Va. Code § 16-26-8, on either z Lemporary
or permanent basis. - ’
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2.22 "Solid wasté dispesal. facility” means any system, facility, lang,
contiguous land, improvements on the land, structures or other appurtenances or
metheds used for processing, recveling or disposing of solid waste, including
landfills, transfer stations, rescurce recovery facilities and other such
facilities not herein specified. '

¥.23 "Tax Commissioner" means the Tax Comissioner of the State of West
Virginia, or his delecate.

2.24 "Transfer Station" means any location where sclid waste 1s accumalated
on a temporary basis for subsequent removal o a landfill or other solid
waste disposal facility. "

2.25 "Water rescurces,” "water" or "waters" shall mean any and all water on
or beneath the surface of the ground, whether percolating, standing, diffused or
flowing, whelly or partially within this Stats, or bordering this State and

within its jurisdiction, and shall include, without limiting the generality of

the foregeing, natural or artificial lakes, rivers, streams, creeks, branches,
brocks, ponds (except farm ponds, industrial settling basins and ponds and water
treatment facilities), impounding reservoirs, springs, wells, watercourses and

wetlands.

§110-€a-3. . Imposition of tax. = Beginning July 1, 1388 and continuing until
such time as it is repealed by the legislature, the sclid waste sssessment fes
iz levied and imposed upcn the disposal. of sclid waste at.any solid waste

disposal facility in West Virginia.

3.1 The sclid waste assessment fee shall be coilected from the person

Eisposing of solid waste at a solid waste digposal facility in West Virginias, zt
fhe time such solid waste is dispésed of, by the cperator of the solid waste
disposal facility. The fee collected shall be remitied to the State Tax
Conmissicner. S ' :

3.2 Any perstn creating, contributing to or operating an cpen dump shall
be subject to the solid waste assessment fee, such fes to be imposed upon all
s0lid waste disposed of at such open dump. any landowner who falls Lo cooperate
with the Department in stopping unauthorized dumping upen his land may, in the
Giscretion of the Tax Commissioner and upon notice from the Department that sald
landovner has failed to gooperate with the Department, be issued an assessment
for unpaid solid waste assessment fees which shall be impesed upen the solid
waste disposed of on that landowner's property. _

3.3 Any person or persons owning, operating or leasing a solid waste
dispcsal facility shall be personally and jointly arnd severably liable for any
solid waste assessrent fees which arz not collected from the person disposing of

consistent with the provided exempticn, or unless the solid waste is separated
at the time of disposal into a steck of reusable or recyclable sclid waste, hbut

solid waste unless the fagility led by the Department as an exclusive
or cost-share solid waste disposal facility and is cperated in a manner
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only for that peortion which 1s reusable or recvclable, and the solid waste

disposal facility has a Department certified reuse and recvcling project or the
solid waste 1is disposcd of pursuant to and subject to the [Cepartment's
regulations authorizing re51dent1al _exempt disposal as provided in W. Va. Code

§ 20-5F-5afe}(37. - T

o

3.4 'The solid waste assessment fee shall be collected from both perscons
disposing of solid waste at a Lkansfer station and again upon bbo subseguent
disposal of solid waste from “the transfer staticn at another solid waste
disposal facility. This pyramiding prowl:lcn shall not apunj, however, where
the transfer station is cperated by the same person operating the sclid waste
disposal facility to which the solid waste is subseguently removed.

§ 110-8A-4.  _Rate. - The solid waste asgessment fee shall be imposed at a2 rate
o; one dollar and twentw—_;"e cents pér'vcn or part thereof on seolid wasie
disposed of at a solid waste disposal facility located within the same solid
waste disposal shed as the point of origin of the sclid waste.

The solid waste assessment fes shall be imposed at a rate of two dollars
and twenty-five cents per toen or part thereci on solid waste dispeosed of a2t a
sclid waste disposzl facility when the point of origin of the solid waste is
cutside of the solid waste disposal shed In which the solid waste disposal
facility is located. . : . )

4.1 Solid waste disposal sheds shall be those areas as finally designated
in the State Register by the West Virginia Resocurce RGCOJerJ—qol1d Haste
Dispesal Authsﬁity. In tha,abseqce of & final designation the msost recent
designation published by the West Virginia Rescurce Recoverv-Solid Waste
Disposal authority in the State Register shall constibute the solid waste
disposal sheds. - T R

4.2 No solid waste disposal facility authorized by the Depariment to
naqcle an aag*edaue of ten thousand tons or more of solid wa;te par month may
cept solid waste after July 1, 1988, uniess the comrercial solid waste
d's*osa7 facility hes at the Japll“tj Department of Labor approved scale
facilities sufficient to we1g” and wﬂigbs all sclid waste as it arrives at the
facility after June 30, 1988. S .

4.3 Every solid waste disposal facility other than those subject to the
provisions of Subsection 4.2 of these regulaiions shall install by May I, 1989,
Department of Labor-approved scale facilities which will be sufficient to welgh
all solid waste arriving at such facility on and after that date.

4.4 Those sclid waste disposal facilities which are not aurhorized by the
:epar_ﬁeh- te accept an aggregate of ten thou:ane tons or more of solid waste
zer month may use the TOl_Owlﬂg conversioni~factors until May 1, 1882 in order to
estimate the tonnage of solid waste disposed of at the facility for purposes of
calculating the solid waste asssssment fee. Que:
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4.4.1 COVEACTED 2.5 cubic vards/ton

4.4.2 [NCCMPACTED 5.0 cubic vards/ton

4.4.% BATFD <o oo L.25 cubic yards/ton

4.4.4 SOIL 0.6 cubic yards}%on

4.4.5 SLUDGE 1.0 cubic vards/ton
§ 1l0-8a-3. Return and Due Date. - The scolid waste assessment fees collected
by the cperator of a Soiid waste disposal facility _shall be due and pawable on

or befora the Fif teenth day of the month nex qucceea.ng the month in which the
fee accrued together with a refurn in such form or forms as prescribed by the
State Tax Commissioner. A return shall be dus regardless of the fact that no
fees are due from the Zacility. :

1iC-5a-5. empticns From Fee. - The following trensactions shall ke exenpt
om the solid waste assessment fee:

§
fro

6.1 Dispocsal of solid waste at a solid waste disposal facility by the
perscn wne owns, operates or leases..the solid waste disposal facility which is
used exclusively to dispose of waste originally produced by such person in such
person's regular business or personal activities or by perscns utilizing the
facility on a cost-sharing or nonprofit basis.

and maintain certification from the Department that the facility cquallif
exclusive or cost-share solid waste disposal facility.

£.1.1 This exemptidn applies only to those facilities which obtain

6.1.2 The exclusive or cost-share solid ivaste disposal facil
file monthly s O‘ld waste azssessment _ee returns whether or rot any such
due. - _ -

6.1.3 The exclusive or cost-share solid waste disposal facir‘by shall
keep all records required for solid waste disposzl facilities pursuant to these
reguiatlﬂrs and those of the Department.

5.1.4 The exclusive or cost-share solid waste disposal facility will
forfeit its cerui"iﬂauLon for this exemption if it accepts any solid waste other

than that originglly produced by the operator of such facili Ly or by persons
using the facility pursuant to g written non-profit or cost-sharing sgreement.

6.2 Reuse or recycling of any solid waste.
6.2.1 This exemption applies only where the solid wa

eparated by the person disposing of the reusabie or recyclable wa
isposing of such waste,

=
gL
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6.2 : fOlS exemplicn may not be taken for disposal of solid waste
except at a o?lc waste disposal facility. W1EH a certified reuse or recycling
project or trans-shipment location.

©.2.3 .. This exexption does ndt apply where the operaEOL of 2 solid
waste disposal facility merely asserts an intention of reuse or recycling at a
future date, b 't gpplies only to theose operatlons where the reuse or feﬁycllnc
activity is actually undertaken or where solid waste is accumulated for

traﬁs—sn1omen— to a facr?luv wnere actual reuse or recycling achtivities are

cccurring. - _ , .
If the operator asserts an intention to reuse or :ecyc“e solid waste
but fails to reuse or recycle the sclid waste or to ship it to a facility which
will do so, the cperator shall be perscnally liable Ffor the fee dus on such
tornage ard not the person who in good faith d;QDO:EQ of it with the operstor. -

6.3 Disposal of residential solid waste by an individual rot in the
business of hauling or disposing of solid waste shall be.exempt only when done
pursuant to regulations and regquirements of the Department implementing this
exerption. ' T '

§ 110-6a-7. Records. — Each solid waste disposal fac1lluy shall keep coamplete

and accurate records of the following:

7.1 Amount of solid waste received from each person disposing of
solid waste at a solid waste disposal facility.

.2 The amount of solid waste disposal assessment fese collected From
each person disposing of s0lid waste a2t the facility.

7.3 The identity of each person disposing of solid waste at the
facility including the name and address of the individual.

7.4 The license plate number of the vehicle carrying the solid waste.

7.5 A copy of the manifest or an affidavit froem the gernerator or
collector of the solid waste identifying the type of waste and its origin,
unless the solid waste 1s residential solid waste disposed of by an individual
not in the business of hauling or disposing of solid waste.

7.5 Any other records the Tax Commissionsr or Director deenm
necessary. - T T
§ 110-6a-8. Records keeping. - AlL Eébdeé and . other documents shall be

preserved for a period of time not less than three years from the due date of
the menthly return to which they relate, unless: - .

8.1 The Tax Conmisslorier or Directdr in writing requires the operator to
keep records for a2 longer pericd; i
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8.2 An  agreement extending the time for issuance of 2 deficiency

assessment 1s executed, which shall autcmatically extend the time for retention
of records. ) RUUR T

§ 110-6m-9. ‘Confidentiality. - Pursuant to the authority granted under W. Va.
Code § 11-10-5G(f), and upon passage of these regulations by the legislature as
legisiative regulations, the State Tax Conmissionsr ma2y enter into an agreement
with the Director of the Department to. exchange any information with ths
Director, that in the discretion of the State Tax Commissioner will facilitate
the enforcement of W. Va. Code § 20-37-1 et seq.

§ 110-6&-1C. Procedure andedﬁiﬁiéEEéEion.,—LEEQh and every provision of the
"West Virginia Tax Prccedure and Administraticn Act" set forth in W. va. Code
§ 11-10-1 et seq. shall apply to the s0lid waste assessment fee.

o

§ 110-6a-11. Criminal penalties. - Notwithstanding W. Va. Code §5 11-10-2
through 17, the provisions of W. Va. Code § 11-9-1 et seg. shall applv to the

solid waste assessment fee.

110-6A4-12. . Depcsit of funds. - Nef procesds collected under W, Va. Code
20-5-5a by the Tax Cormissicner shall be transferred o an account designated
by the director, who then shall deposit the funds in other accounts as provided
in W. Va. Ccde § 20-5F-5a(n). It shall be the duty of the director to make all
calculetions to assure the proper allccation .and deposit of funds into the
acocounts as provided in subsection (h).

3
$

§ 1L0-8a-13. Perscn disposing of solid waste fo D3y, accounting by solid waste
disposal facility. - The perscn disposing Of 50114 waste sShall pay the operator
of the solid waste disposal facility the amount of the solid saste disposal
assessment fee, which shall be added to and constitute a part of the sales

price, and shall be collectible as such by the solid waste disposal facility,
which shall account to the State for all sclid waste assessment fees paid by the
disposer of solid waste. The solid waste disposal facility shall keep the
amount of sclid waste assessment fee paid separate from the proceeds of sale
exclusive of the solid waste assessment fes unless authorized in writing by the
Tax Commissicner to keep such fees in a different manner, Where such
authorization Is given, the State's claim shall be enforcesble against and shall

Take precedence over. all other claims agairst the moneys conmingled.

The solid waste disposal Ffacility shall report as it's "total solid waste
dispesed of during the month," it's terinage total for purposes of determining
the solid waste disposal assessment fees, not the actual walght totals of solid
waste disposed of at the facility. FEach load is o be. rounded to the next
highest whole number of tons, and the total of these figures are to he reported
es the "total solid waste disccsed of during the month" on the return.

§ 1l0-6a-14. No profit shall accrue to any person as a result of the

=

collecticn of the solid waste assessment fea notwithstanding the total amount of
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such fees collected may be in excess of the_amount for which such persen would
be liable pursuant to W. Va. Code § 20-5F-5a, and the total of 21l such Ffees
collected by such paerson shall be returred and remitted to the Tax Cemmissioner
as otherwise provided. ETE - S - : :

§ 110-82-15. Receivership, bankruptcy: priority of tax. - In the distribution,
voluntary or compulsory, in receivership, bankruptcy or otherwise, of th
property or estate of any person, - all sclid waste assessment fees due and
unpaid, shall be paid from the first monay available for Gistribubtion in
pricrity to 2ll claims and liens except taxes and debts due the United States
which under federal law are given pricrity or except other taxes and debts owed
the State of West Virginia. - :




