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SUMMARY OF CONTENT . ;

This legislative rule provides assesscrs with guidelines to assure
uniform assessment practices relating to determining whether property is
exempt from ad valorem property taxation.

CIRCUMSTANCES REQUIRING RULE

State ex rel. Cock v. Rese, 299 5.E.2d 3 (W. Va. 1982), reguires the
State Tax Commissioner *to issue clear and specific regulations and
guidelines tc assist assessors in determining questions of exemption from
ad valcorem property taxation. This rule carries out that requirement.




BAGENCY AFPPRCOVED ?u F{j
WEST VIRGINIA ILBSISTATIVE REFULATICNS e
STATE TAX DEPARTMENT s

TITLE 119 -

SERIES 3 -
1986

Filed: July 1, 1988

§ 110-3-1, General.

1.1 Type of Regulation., - These legislative regulations are a "legislative
rule” as defined 1n W. Va. Code § 292-1-2(d) (1982).

1.2 Scope. - These legislative regulations provide guidelines to clarify
and explain state law as it relates to exemption of property from ad valorem
property taxes under W. Va. Code § 11-3-9.

1.3 Authority. — These legislative regulations are issued under the
authority of W. Va. Code §§ 11-3-9 and 29a~3-1 et seq.

1.4 Filing Date. - These legislative regulations were first filed as
proposed legislative regqulations in the State Register on December 5, 1986. A
public comment peried was held until 5:00 p.m. on January 30, 1987. These
raegulations were refiled as emergency legislative regulations in the State
Register on July 1, 1988; a public comment period camenced at that time and
continued until 5:00 p.m. on July 31, 1988. The emergency status of the
regulation was withdrawn August 11, 1988, The regulations were filed as agency
approved regulations in the State Register and with the Legislative Rule-Making
Review Committee on September 16, 1388.

1.5 Effective Date. - These legislative regulations becare effective upon
being approved by the Legislature.

1.6 Citation. - These regulations may be cited as: 110 C.S.R. 3, §
{1988).

§ 110-3-2. Definitions. ~ As used in this rule and unless the context
requires a different meaning, the following terms shall have the meanings
ascribed herein, and shall apply in the singular or in the plural,

2.1 The term "academy" means a private secondary or college preparatory
school, a school for special instruction or a gpecified society of scholars or

artists,
2.2 The term "aged" means over the age of sixty-five vears,

2.3 The term "bank deposits" as used in these regulations shall mean a
deposit of money with any person engaged in the business of banking. It
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includes money on deposit in a checking, time, interest or savings account, and
certificates of deposit (including money market certificates and All Savers
Certificates). The term "person engaged in the business of banking®” means and
includes banks, building and loan associations, industrial banks, industrial
loan companies, supervised lenders, credit unions and all other similar
instituticns, whether persons, firms or corporaticns, which are by law under the
jurisdiction and supervision of the West Virginia Commissicner of Banking, the
Federal Reserve Board or the United States Comptroller of the Currency. ,

2.4 The term "benevolent association or society” means a society or
association having a philanthropic or charitable purpose and intended to confer
benefits to the general public or a specific section of the public at large
rather than to produce profit or gain,

2.5 The term "blind" means a person whose central visual acuity does not
exceed twenty-two hundred in the better eye with correcting lenses, or if his
visual acuity is greater than twenty-two hundred but is occasioned by a
limitation in the fields of vision such that the widest diameter of the visual
field subtends an angle no greater than twenty degrees,

2.6 The term "bond" means a certificate or evidence of debt on which the
issuing church or religious society promises to pay to the bkond holders a
specified amount of interest for a specified length of time, and to repay the
loan on the expiration date. 1In every case a bond represents a debt. Commonly,
bonds are secured by a mortgage or lien on specific property. The term “"bonds®
includes annuity bonds, bearer bends, callable bonds, chattel mortgage bonds,
collateral trust bonds, convertible bonds, corperate bonds, coupon bends,
debenture bonds, general mortgage bonds, general obligation bonds, guaranteed
bonds, improvement bonds, incame bonds and supportment bends.

2.7 The term "cash" as used in these regulations shall mean and include
all United States and foreign currency.

2.8 The term "cemetery" as used in these regulations, shall mean a placs
where the dead bodies of human beings are buried; it is a place or area of
ground set apart for the burial of the dead, and includes not cnly lots for
depositing the bodies of the dead, but also such avenues, walks, and grounds as
may be necessary for its use or for ornamental purposes. In Re Hillecrest
Memorial Gardens, Inc., 146 W. Va. 337, 119 S.E.2d 753 (1961).

2.9 The term "charitable" means of, or for, charity.

2.10 The term "charity" means a gift to be applied consistently with
the existing laws, for the benefit of an indefinite number of persons, either by
bringing their hearts under the influence of education or religion, by relieving
their bodies from disease, suffering or constraint, by assisting them to
establish themselves for life, or by erecting or maintaining public buildings or
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works, or otherwise lessening the burdens of government. It is immaterial
whether the purpose is called charitable in the gift itself if it is so
described as to show that it is charitable. Any gift not inconsistent with
existing laws vhich is promotive of science or tends to the education,
enlightenment, benefit or amelioration of the condition of mankind or the
diffusion of useful knowledge, or is for the public convenience is a charity.

2.11 The term "child" means any perscn under eighteen years of age.

2,12 The term "church," as used in the regulations, shall refer to an
individual parish, congregation or like subgrotp of an crganized religion,
denomination, sect or religious society which is exempt from federal income
taxes under 26 U.S.C. §§ 3501(c)(3) or (c)(4).

2.13 The term "club room" means a place used by a voluntary, incorporated
or unincorporated club or association of person which is officially approved by
the college or university and which has a membership consisting primarily of
students or faculty members or both, and which meets for soclial, literary,
educational, or scientific purpeses, or other purposes of like nature.

2.14 The term "college™ means and includes any "State college of
university" or "community college™ as defined in W. Va. Code § 18-26-2; and any
other institution of higher education which has approval fram the West Virginia
Beard of Regehts to award degrees of higher educaticnal status pursuant to
W. Va., Code § 18-26-13a. The term “higher aducational institution" means any
institution as defined by section 401l(g, (g) or (h) of the Federal Higher
Education Facllities Act of 1963, as amended, and includes the private
proprietary educational institution operated for profit which offers one or more
programs leading to a degree. See W. Va. Code § 18-26-3(g).

2.15 The term "dead victuals"™ means all non-living edible foodstuffs,
beverages centaining no alcohol and other nen~living items commenly thought of
as food intended entirely for human consumption, including, by way of
illustration and not limitation, cereals and cereal products, meat and meat
products, fish and fish products, poultry and poultry products, fresh and salt
water animal products, egg and egg products, vegetables and vegetable products,
fruit and fruit products, flour and flour products, sugar and sugar products,
milk and milk products, cocoa and cocoa products, coffee and coffee substitutes,
tea, herbs, spices, salt and salt substitutes, condiments, candy and
confections, soft drinks, soft drink mixes and syrups, tenderizers, food
coloring, bottled drinking water, sugar substitutes, oleo margarine, shortening,
gelatins, baking and cooking ingredients, mushrooms, spreads, relishes,
desserts, flavorings, chewing gum, edible seeds, nuts and berries. This ferm
does not include medicines, vitamins and dietary supplements whether in liguid,
powered, granular, tablet, capsule, lozenge, or pill form spirituwous, malt or
vencus liquors or beer, or tobacco or tobacco products.
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2.16 The term "deaf" means having a hearing impairment of such severity as
to substantially interfere with the capacity to learn in a normal traditional
classroom setting, or the capacity to obtain gainful employment.

2,17 The term "debenture™ means a bond or promissory note backed by the
general credit of the issuer usually not secured by a mortgage or lien on any
specific property, subject to the following variations:

2.17.1 Convertible debenture. — A debenture which may be changed or
converted into some other security usually at the opticn of the holder.

2.17.2 Convertible subordinate debenture. - A debenture which is
subject or subordinate to prior payment of other indebtedness but which may be
converted into another form of security.

2.17.3 Sinking fund debenture. - A debenture which is secured by
periodic payments into a sinking fund, commonly managed by a trustee for
purposes of retiring such debt.

2.17.4 Subordinate debenture. - A debenture which is subject to or
subordinate to prior payment of other indebtedness.

2,18 The term "dormitory" means a place used by students as sleeping
quarters or living quarters.

2.19 The term "dumb" means lacking the power of Speech or having such
impairment of the power of speech as to substantially interfere with the.
capacity to learn in a normal traditicnal classroam setting, or the capacity to
obtain gainful amplovment.

2.20 The term “"education™ means the process of teaching or developing the
knowledge, skill or character of persons, especially by formal schooling.
"Bducation" does not include programs designed to train animals.

2.21 The term "evidence of debt" means a written instrument entered into by
two or more parties whereby one party acknowledges in writing a debt of money as
owing or payable to ancther party.

2,22 The term "fraternal association or society™ means an association or
society of persons, often sharing a similar or the same calling, avocation, or
profession, foimed for mutual aid and benefit, or a camwon cause and operated on
a not-for-profit hasis.

2.23 The term "free school" means a school included in the system of public
schocls required by W. Va. Const. Art. XII, § 1, but does not include higher
education.
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2.24 The term "friendless" means those persons without workable family or
other human support such as to be in need of housing, care or feeding, and
unable to cobtain or provide such housing, care or feeding for themselves.

2.25 The term "health care corporation® as use in these regulatieons shall
refer to any corporaticn organized and licensed under the provisions of W. Va.

Code § 33-25-1 et seq.

2.26 The term "home for children" means an orphan asylum as defined under
Section 2.42 of these regulations.

2.27 The term "house of refuge" means a place cperated for the purpose of
providing shelter, protection, safety or escape from danger, distress or

persecution,

2.28 The term "household goods," as used in these regulations, shall refer
only to tangible perscnal property commonly found within the house and items
used to care for the house and its surrcunding property.

2.29 The term "hospital" means an institution which is primarily engaged in
providing to in-patients, by or under the supervision of physicians, diagnostic
and therapeutic services for medical diagnosis, treatment, and care of injured,
disabled or sick persons, or rehabilitation services for the rehabilitation of
injured, disabled.or sick persons and which is either licensed by the West
Virginia Department of Fealth as a hospital, or operated by the federal
government or the state government as a hospital. This term also includes
psychiatric and tuberculosis hospitals. See W. Va. Code § 16-2D-2(t).

2.30 The terms "hcspital service corporation," "medical service
corporaticn," "dental service corporaticn” and "health service corporaticn” as
used in these regulations shall be defined as they are defined in W. Va. Code
§ 33-24-2. - ' B

2.31 The term "immediate use" is use which is direct and not separated in
time, relationship or connection.

2.32 The term "infirm" means persons who are so weak, frail, ill, feeble or
unstable as to be unable to house, care for or feed themselves or obtain such
housing, care or feeding for themselves,

2.33 The term "lease" means to rent out or contractually give the use of a
property in return for a monetary or other remuneration.

2.34 The term "library" means a place where books, manuscripts, films,
tapes, reccrds, musical scores, or other literary, scientific or artistic
writings or materials are kept for use but not for sale.
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2.35 The term "literary" means of, relating to, or having the
characteristics of letters, humane learning or literature.

'2.36 The term "literary hall™ means a place regularly used as a library or
for reading, writing or instruction in literature or literary subject matter,

2.37 The term "livestock" means farm animals or farm fowl raised for profit.
Livestock shall not include cats, rabbits, degs, rats, mice, raccoons,
groundhogs, deer, squirrels, crows, bears, exotic animals, parrots, parakeets,
swans, peafowl, tropical or wild or exotic birds or fish or any animal commonly
kept as, or thought of as a pet, or any game animal or wild animal, so long as
such animal or fowl is not kept or raised for profit.

2.38 The term "lunatic asylum" means an institution for the housing, care,
feeding and treatment of the insane on a long-term residential basis.

2.39 The term "money" as used in these reculations shall mean and include
cash, personal and business checks, cashiers' checks and express checks, bank
credit cards (MasterCard, VISA, etc.) sales drafts or sales slips held by a
merchant or cther party for deposit with a bank, and other items commonly though
of and understood to be money. It does not include notes, bonds, bills and
accounts receivable, stock and any other similar intangible personal property.
See 48 Op. Att'y. Gen. 63 (1959). o .

2.40 The term "non-profit" and the term "not-for-profit" mean used with a
view to producing no profit on total aggregate operations other than that which
is used or held for current or planned future use in furtherance of the
charitable purposes of the organization. Charities and others operating
property not used for profit are not precluded from exacting charges upon
beneficiaries for services rendered, nor are they precluded from deriving
profits from total aggragate operaticns or from individual beneficiaries on a
case by case basis so long as total aggregate annual operations produce no
significant economic benefit or inurement to private individuals or entities
apart from those which are necessarily incorporated into the operation of the
charitable activity. ’ '

2.4l The term "notes" means and includes any writing signed on behalf of a
church or religious society, containing an unconditicnal promise to pay a sum
certain in money, on demand or at a definite time,. The term "note" does not
include money, documents of title or investment securities,

2.42 The term "orphan asylum" means an institution for the housing, care,
and feeding of children whose pavents are dead, or who are unwanted, rejected,
judicially removed from family, abused or otherwise unable to cbtain housing,
care or feeding in a workable family or adoptive relationship.

2.43 The term "parsonage" means the house, houses or living quarters which
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are provided by a church for its pastor, or pastors.

2.44 The term "pastor” means a minister, priest, rahbi, clergyman, or other
recognized rellglous leader who has charge of a congregatz.on, parish or like
following.

2.45 The term "person" means the State and its political subdivisions, and
any individual, firm, partnership, joint venture, joint stock company, the
United States and its agencies, public or private cozpcration, municipal
corporation, cooperative, estate, trust, business trust, receiver, executer,
administrater, any other fiduciary, any representative appeinted by order of any
court or otherwise acting on behalf of others, or any other group or combination
acting as a unit, and the plural as well as the singular number.

2.46 The term "personal eifects” means articles and items of persocnal
property commenly worn on or about the human bedy, or carried by a person and
normally thought to be associated with the person. "Personal effects” includes
firearms and ammunition held for personal use and not for profit.

2.47 The term "place of divine worship,” as used in these regqulations shall .
refer to a church, synagogue, temple or other meeting place in which any
religion, dencmination, sect or religious society congregates to engage in the
worship of that religicn's, denaminaticn's, sect’s or religious society's deity
or deities. - -

2.48 The term "primary use" is use which is chief, main or principal.

2.48.1 Whenever property is required to be "used" for stated
purposes in order to gualify for exemption under W. Va. Code § 11-3-%, the
stated purpose must be the primary or immediate use of the property, and nct a
secondary or ramcte use., The property may be used for purposes which are
ancillary to the stated purpose, but the ancillary use must further the stated,

primary use.

2.48.2 Whenever property is required to be "used exclusively" for
stated purposes in order to qualify for exempticn under West Virginia Code
§ 11-3-9, the stated purposes must be the primary and immediate use, and not a
secondary or remote use., The property may not be used for purposes which are
ancillary to the stated purpose.

2.49 The term "property belonging exclusively to" shall refer to property
in which the stated owner is the person who is possessed of the freehold,
whether in fee or for life, A person seized or entitled in fee subject to a
mortgage or deed of trust securing a debt or liability shall be deemed the owner
until the mortgages or trustee takes possessicn, after which such mortgagee or
trustee shall be deemed the owner. A person who has an eguitable estate of
freehold, or is a purchaser of a freehold estate who is in possession before
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transfer of legal title shall also be deemed to be property belonging
exclusively to the beneficial owner.

2.50 The term "property belonging to" shall refer to real property in which
the person, association, corporation, or other legal entity entitled o the
exemption has the fee interest, or any type of reversionary interest when the
present possessory interest is in another, or the current possessor of the
property is a lessee of the exempt person, associaticn, corporation or entity.
This term shall refer to personal property in which the person, associaticn,
corporation or cther legal entity entitled to the exemption holds legal title to
the property or who is a lessee of the property, or if it has been mortgaged or
pledged, the personal property shall be deemed to be the property of the persen
who has possession.

2.51 The term "property on hand to be used in the subsistence of livestock”
means all personal property primarily, actually and directly used for, and
reasonably necessary for the care or feeding of livestock. Only personal
property is subject to this exemption. Real property is not subject to the
examption authorized by W. Va. Const. Art, ¥, § 1.

2.52 The term "public®” means for the use or benefit of the people in
genaral.

2,53 The term "real property" includes lards, tenements and hereditaments,
all rights thereto and interest therein except chattel interest, and includes
the buildings or structures erected thereon unless such buildings or structures
are owned by another. See W. Va. Code §§ 11-4-10 and 2-2-10(p).

2.34 The term "relief society or association®™ means a society or
association of persecns typically sharing the same or similar calling or employed
in a single industry or by a single employer and formed for the purpose of
establishing a worker's relief fund serviced by periocdic contributions from
members or jointly from members and employers for the purpose of providing
relief to members and their families in the event of work related.injury or
death,

2.55 The term "scientific™ means of, relating to, or exhibiting the methods
or principles of natural science, or knowledse covering the cperaticn of natural
laws, especially as obtained and tested through the scientific method: for

example, physics, chemistry, or biclogy.

2.56 The term "seminary" means an institution of secondary or higher
education ordinarily for the training of candidates for the priestheccd,
ministry, or rabbinate. '

2.57 The term "Tax Commissioner" or "Commissioner" shall mean the Tax
Caomiissioner of the State of West Virginia or his delegate.
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2.58 The term "tenant" means the one who has the temporary use and
occupation of real property owned by another person ¢ called the landlord) the
duration and terms of such temporary use or occupation being fixed by an
instrument called a lease.

§ 110-3-3. Constituticnal Authority.

3.1 West Virginia Constitution article X, § 1 mandates that ad valorem
property taxation shall be equal and uniform throughout this State. It then
aepowers the Legislature to, by general law, exempt the following property:

3.1.L Property used for educational, literary, scientific,
religious or charitable purposes;

3.1.2 All cansteries;

3.1.3 Public property;

3.1.4 Personal preoperty, including livestock, employed exclusively

in agriculture, including horticulture and grazing; and

3.1.5 Products of agriculture, including horticulture, and
grazing, while owned by the producers thereof.

3.2 West Virginia Constitution article X, § 1 exempts household goods to
the value of two hundred dollars from ad valorem property taxes.

3.3 West Virginia Constitution article X, § la provides the following
exemptions fram ad valoram property taxation:

3.3.1 Household goods, if not held or used for profit;
3.3.2 Parscnal effects, if not held or used for profit;
3.3.3 Bank deposits and money; and

3.3.4 Upon implementation of the first statewide reappraisal
accomplished in accordance with W. Va. Censt. art., X, § 1b, all intangible
personal property shall be exenpt fram ad valorem property taxation unless and
until the Legislature subjects by class, group or type such intangible personal
property to such taxation. , :

3.3.4.a If intangibles are once again subjected to ad valorem
property taxation, the applicable levy rate is the Class I levy rate for the
county and levying body within whose jurisdiction the intangible has its situs.
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3.3.4.Db If after the reappraisal is implemented, the
Ilegislature decides to tax intangible personal property, the intangible persconal
property subject to ad valorem property taxation shall not include money, bank
deposits or other investments determined by the legislature to be in the nature
of deposits in a bank or other financial institution, or upon pensions, monies
or investments determined by the ILegislature to be in lieu of or otherwise in
the nature of pensions.

3.3.5 The value of all tangible and intangible property subiject to
ad valcrem property taxation and which was acquired or created subsequent to any
statewide reappraisal shall be allocated and phased-in over a pericd of years in
the same manner as property valued during the statewide reappraisal.

3.4 West Virginia Constitution Article ¥, § lb provides the following:

3.4.1 Until such time as the statewide reappraisal is implemented,
current statutory law governing assessments remain in effect. As a result, the
assassed value of utility property is whatever the Board of Public Works
determines, and the assessed value of all cother property cannct be less than
sixty percent nor more than one hundred percent, by class, of the Tax
Commissioner's appraised value of property in each county. Upon implementation
of the statewide reappraisal, all property subject to ad valorem property
taxation shall be assessed at sixty percent of its appraised value. The
Legislature may, by general law agreed to by two-thirds of the members elected
to each house, establish a higher percentage but such percentage shall not be
more than one hundred percent of appraised value. Thersefore, a maximum of forty
percent of the value of all such property is exempt from ad valorem property
taxation. . _

3.4.2 The first twenty thousand dollars of assessed valuaticn of
any real property, or of personal property in the form of a mobile home, used
exclusively for residential purpcses and cccupied by the owner or one of the
owners therecf as his residence who is a citizen of this state and who is
sixty—-five years of age or older or is permanently and totally disabled as that
term may be defined by the Legislature, shall be exempt from ad valorem property
taxation, subject to such requirements, limitations and conditions as shall be
prescribed by genaral law.

3.5 West Virginia Constitution Article X, § 1b permits the Iegislature to
provide by general law as follows: ,

3.5.1 "fA]ln amount not to exceed twenty thousand dollars of value
of any real property, or of personal property in the form of a mobile home, used
exclusively for residential purpcses and cccupied by the cwner or one of the
owners thereof as his residence who is a citizen of this state, and who is under
sixty-five vears of age and not totally and permanently disabled" may by general
law be exempted fram ad valorem property taxes,

10




3.5.2 In no event shall any one person and his spouse, or one
hamestead be entitled to more than one exemption.

3.6 .West Virginia Constitution article X, § lc provides provides the
following: , et 7 7 ,

3.6.1 = TMangible perscnal preoperty which is moving in interstate
commerce through or cver West Virginia, or which was consigned from a point of
origin outside of West Virginia to a public or private warehouse in this State
for storage in transit to a final destination outside this State shall be exemp:
from ad valorem property taxation; Provided, That such out-of-state destination
is specified in time to allow for a determination of exempt status in accordance
with W. Va. Code § 11-3-1 et seq.

3.6.2 The exemption shall be allowed if the property, while in the
warehouse, is assembled, bound, joined, processed, disassembled, divided, cut,
broken in bulk, relabeled, or repackaged for out-of-state delivery so long as
the activity does not result in a new or different article, product, substance
or camedity, or cone of different utility.

3.6.3 Perscnal property of inventories of natural resources shall
not be exempt frem ad valorem property taxation unless such exemption is
required by paramount federal law.

§ 110-3-4, Statutory Exempticons From 24 Valorem Property Taxes.,

4.1 Exemptions provided by W. Va. Code § 11-3-9. - Section 11-3-8 of the
West Virginia Code exempts specific property from ad valorem property taxation,
pursuant to the grant of authority in W. Va. Const. Ar:t, X, § 1. It therefore
is necessary that each exemption provided in W. Va. Code § 11-3-92 be authorized
by the West Virgina Constitution. This list of exemptions includes the

following property:

4.1,1 Property belonging to the United States, other than property
permitted by the United States to be taxed under state law.

4.1,2 Property belonging exclusively to the State of West
Virginia, o . -

4,.1.3 Property belonging exclusively to any cecunty, district,
city, village or town of the State of West Virginia, and used for public

parposes.

4.1.4 Property located in this State belonging to any city, town,
village, county or any other political subdivision of another state, and used

for public purpcses.




4.1.5 Property used exclusively for divine worship.

4.1.6 Parscnages, and the household goods and furniture pertaining
thereto.

4.1.7 Mortgages, bords and other evidences of indebtedness in the
hands of bona fide owners and holders and issued and sold by churches and
religious societies for the purpose of securing money %o be used in the erection
of church buildings used exclusively for divine worship, or for the purpose cof
paying indebtedness thereson.

4.1.8 Cametaries.

4.1.9 Property belonging to or held in trust for, colleages,
seminaries, academies and free schools, if used for educational, literary or
scientific purposes, including books, apparatus, annuities and furmture.

4,1.10 Property belonglng to, or held in trust for, colleges or
universities located in West Vz.rglnla, or any public or private nonprofit
foundation or corporation which receives contributions exclusively for such
college or university, if the property or dividends, interest, rents or
rovalties derived therefram are used or devoted to educational purposes of such
college or university. ,

4,1.11 Dublic and family libraries.

4.1.12 Preoperty used for chara.table purposas, and not held or
leased out for profit.

4,1.13 Property used for the public purposes of distributing water
or prov:.dlng sewer services by a duly chartered nonprof:.t corporation when such
preperty is not held, leased cut, or used for profit.

4.1.14 Property used for area economic development purposes by
nonprefit corporaticns when such property is not leased or held out for profit,

4.1,15 All real estate not exceeding one half acre in extent, and
the buildings thereon, used exclusively by any college or university society as
a llterary hall, or as a dormitory or c}_ub rogqn, 1f not leased or otherwise used
with a view to profit.

4.1.186 A1l property of benevolent associations, not conducted for
private profit.

4.1.17 Property belonging to any public ianstitution for the
education of the deaf, &b or blind,
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4,1.18 Property belonging to any hospital not held or leased cut
for profizt. B bl 4 cal

4,1,19 House or refuge, lunatic or orphan asylum,

4,1.20 Homes for children or for the aged, friendless or infirm,
not conducted for private profit.

4.1.21 Fire engines and implements for extinguishing fires, and
property used exclusively for the safekeeping thereof, and for the meeting of

fire campanies.

4.1.22 All propertv on hand to be used in the subsistenca of
livestock on hand at the camencement of the assessment year.

4.1.23 Household goods to the value of 3200, whether or not used
for profit., ' -

4.1.24 Bank depcsits and money.

4,1.25 Household goods, when not held or used for profit.
4.1.26 Personal effects when not held or used for profit.
4,1.27 Dead victuals laid away for family use.

4.1,28 Any other property or security exempted by any other
provision of state or federal law.

4.2 Limitations on exemptions. — The exempticns listed in Subsection (a)
of this Section are subject to three limitations:

4.2.1% Ne property shall be exempt f£rom taxation if it was
purchased or procured for the purpose of evadlng ad valorem property taxes.
W. Va. Code § 11-3-9. . _

4.2.2 The language of W. Va. Code § 11-3-9 shall not be construed
to exempt from taxation any property cwned by or held in trust for, educational,
literary, scientifiec, religicus or cther charitable corporations or
organizations, including any public or private nonprofit foundation or
corporation existing for the support of any college or university located in
West Virginia, unless such property, or the dividends, interest, rents or
royalties derived therefram, is used primarily and immediately for the purposes
of such corporations or organizations.

4.2.3 Exemption shall be allowed only in conformity with these
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regulaticns which are issued to provide assessors with guidelines to ensure
uniform assessment practices statewide tc effect the intent of W. Va. Code
§ 11-3-9. } . S o - - R

4.3 Split-listing of propertv.

4.3.1 Split-listing of preperty, as authorized by W. Va. Code
§§ 11-4-2 and 11-4-3, is only applicable in those instances where property is
partially used by the owner thereof exclusively for residential purposes and
partially used for exampt purposes.

§ 110-3-5, Ruling By The County Assessor.

5.1 All property, real or perscnal, exerwt or nonexempt must be returned
to the assessor and annually assessed. W. Va. Code §§ 11-3-1 and 11-3-2.

5.2 The assessor shall begin the work of assessment on July 1 of each vear
and by the fellowing January 31 shall complete such work and complete entering
all information in the land and personal property books.

53.2.1 The assessor shall obtain fram each person in the county whe is
liable to assessment a full and correct listing of the description of all
personal property of which he was the cwner or the person in possession on
July 1 of the current year. The listing shall include what the taxpayer deems
to be the true and correct value of each item of personal property.

5.2.2 The assessor shall also obtain from each person a separate
but equally cémplete listing of all property, real and personal, which is held,
possessed or contreolled by him as executor, administrator, guardian, trustee,
receiver, agent, partner, attorney, president or accounting officer of a
corporation, consignee, broker, or in any representative or fiduciary character.

5.3 The list required by the foregoing Section 5.2 and by W. Va. Code
§ 11-3-2 shall be made and information furnished by the following:

5.3.1 With respect to property of a minor, by his guardian, if he
has one, and if he has none, by his father, if living, or, if not, by his

mother, if living, and if neither be living or a resident of this State, by the
person having charge of the property: -

5.3.2 With respect to the separate property of a married woman, by
herself or her husband in her name;

5.3.3 With respect to the property of a husband, who is out of the
State or incapable of listing such property, by his wife;

5.3.4 With respect to the property held in trust, by the trustee,

14
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if in possession thereof, otherwise by the party for whose benefit it is held:

5.3.5 With respect to personal property of a deceased person, by
the perscnal representative;

5.3.5% With respect to the property of an insane person, or a
person sentenced to confinement in the penitentiary, by his camittee;

5.3.7 With respect toc the property of a company, whether
incorporated or not, whose assets are in the hands of an agent, factor or
receiver, by such agent, factor or receiver, otherwise by the president or
property accounting officer, partner or agent within the State;

5.3.8 With respect to credits or investments, in the possession or
under the charge of a receiver or commissioner, by such receiver or
camissionsr; and,

5.3.9 With respect to shares in a banking institution or national
banking asscciation, by the cashier, secretary or principal accounting officer
of such banking institution or naticnzl banking association.

5.4 All real property, even if exempt, shall be entered upon the
assessor's bocks, together with the true and actual value thereof, but no taxes
shall be levied upon such exempt real preperty or extended upon the assessor's

bocks. Fallure to enter real property on the land bocks may result in

forfeiture of such proverty. W. Va. Const, Art., XIII, § 6.
5.5 .The assessor shall complete his assessment and make up his official

copy of the land and property bocks in time to submit the same te the Board of
Fgualization and Review not later than February 1 of the assessment year.

5.6 &ny issue relating to the description or value of real or perscnal
property shall be determined by the county commission sitting as a Board of
Fpualization and Review, W, Va. Code § 11-3-24.

5.7 Any time after property has been returned for taxation and up to and
including the time the property bocks are before the county commission for
equalization and review, ard if a taxpayer disagrees with the classification of
property assessed to him, or believes that the property is exempt or not
otherwise subject to taxation, he shall file his objections, in writing, with
the assessor. W. Va. Code § 11-3-24a.

5.8 If the assessor sustains the taxpaver's cbjections, he must make the
necessary correcticons in the propsrty books., W. Va. Code § 11-3-24a.

5.9 If the assessgor deoes not agres with the taxpayer's obljections he must
state his reasons for doing so to the taxpaver. If the taxpaver regquests, the
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assessor must put his reasons in writing and furnish them to the taxpayer.
W. Va. Code 8§ 11-3-24a. :

5.10 The assessor may certify the question to the Tax Commissioner. If the
taxpayer requests, the assessor must certify the guestion to the State Tax
Camnissioner. W, Va. Code § 11-3-24a.

5.11 If the Tax Commissioner disagrees with the decision of the assessor as
to the assessment of any property on the property books, the Tax Commissioner
may appear before the county cammission and contest the decision.

§ 110-3.6. Tax Coamissioner's Ruling.

6.1 Information provided by the assessor. ~ The assessor must furnish the
following information fo the State Tax Commissioner.,

6.1.1 The legal description of the property as it is listed in the
land bocks.

6.1.2 A written statement setting forth his reascns why the
taxpayer's claim was denied. The reasons of the assessor must be particular,
e.g., "the property is used for the sale of merchandise," not general; e.9.,
"the preoperty is not.used for charitable purposes."

6.1.3 A statement of all uses of the property of which he is aware.
This list of uses shall include all sporadic, temporary, seasonal or part-time
uses; any use which involves only a part of the property; and any use by an
individual, corporation, association or entity that is not the owner of record.

6.1.4 All information furnished by the assessor must be in the
form of an affidavit. W. Va. Code § 11-3-24a. Any information not sworn to
will be presumed to be false unless substantiated by the taxpayer.

6.2 Information provided by the taxpayer. - The taxpayer must furnish the
following information to the State Tax Cammissicner,

6.2.1 A description of the property which is the subject of the
ruling. }

6.2.2 The reason why the taxpayer believes the property to be
exempt from taxation or erronecusly classified. This shall include the
particular statutory exemption(s) enumerated in W. Va. Code § 11-3-9, 2
statement such as "religious use" is not sufficient. The statutory exemption
must be set forth with particularity, e.g., "property used exclusively for
divine worship." See W. Va. Code § 11-3-9,

6.2.3 A statement of all uses of the property. This statement
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shall include any use that is temporary, seasonal, sporadic or part-time; any
use that involves only part of the property; and any use by an individual,
corporation, association or entity that is not the owner of record.

6.2,3.1 When any use is nct a full-time use of the property,
the taxpayer must state how often the property is put to that particular use,
and must state the method used to determine how that portion of the use was
determined.

6.2.3.2 When part of the property is put to cone use and part is
put to ancther uses, the taxpayer must state what part of the property is put to
each use, and must provide the area of the property that is put to each use.

6.2.3.3 Wnen two different individuals, corporations,
associations or entities use the property, the taxpaver must state the use to
which each is putting the property. The taxpayer must alse state what interest
each has in the property, i.e., life estate, leasehold, etc.

6.2.4 The taxpayer must provide a copy of the written statement
which was filed with the assessor.

6£.2.5 All information filed by the taxpayer must be in affidavit
form, or incorporated by raeference into the affidavit and shall have attached
thereto the form provided by the Tax Camissicner, such form being campleted in
full by the taxpayer. W. Va. Code § 11-3-24a. Any information not sworn to
will be presumed to be false unless substantiated by the assessor. ,

6.2.6 . The Tax Commissioner if he deems it pertinent, may request
additional information in order to render an appropriate determination. For
example, in order to determine whether a home for the elderly or handicapped
qualified for exemption, the following information should be provided.

6.2.6.1 A copy of the articles of incorporation of the
corporation which owns the property and, if different from the owner the same
documents from the corporation which operates and manages the property,
including any amendments or proposed amendments thereto.

6.2.6.2 A copy of the bylaws of said corporation(s), including
any amendments or proposed amendments thersto.

6.2.6.3 A statement evidencing the nonprofit corporation's ties
to the cammnity and support from local cammunity groups.

6.2.6.4 A statement as to whether any officer or director doss
or will receive @ny compensation from the nonprofit corporation for his or her
services. If compensation is or will be received, describe the amount and the

basis thereof, )
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6.2.6.5 A statement as to whether any officer or director has
any financial interest in any contract with the nonprofit corporation, or in any
firm or corporation which has a contract with the nonprofit corporation, If
such exists, it must be fully described. : -

6.2.6.6 As statement as to when the property was placed in use,
the status of the property and the nuwber, if any, of residents as of July 1 of
the year during which application for exemption was submitted. 2aditionally,
what will be the total number or residents in the property?

6.2.6.7 Copies of kalance sheets and statements of income and
expense for each of the last three (3) fiscal years that the nonprofit
corporation has been in existence.

6.2.6.8 Copies of balance sheets and statements of incame and
expense for each of the last three (3) fiscal years, for the parcel(s) or
item(s) fraom which exempticn from ad valorem property taxes is requested.

6.2.6.9 A narrative description of how construction and
operation of the facility is financed, including for example: (a) whether a
federal loan was obtained under 12 U.S.C. § 1701; (b) the source of start-up
funds; and (¢) who will pay for operating deficits,

6.2.6.10 A narrative describing the facilities, including: (a)
nunber and types of structures; (b) number of stories; (¢) number of units by
size (number of bedrcoms); (&) special amenities or features of the units: ()
number of units with such features; (£) dining rooms: (g) health and physical
therapy facilities; (h) community rooms or buildings; (i) recreational
facilities; (j) workshops; and (k) any other essential service facility,

6.2.6.11 Does the project provide any services to the occupants
such as health care, continuing education, welfare information, recreational,
homemaker, and counseling services, referral services, and transportation? If
ves, please describe each service and indicate whether or not a chargs is made
for the service, whether it be separately stated or included in the monthly
rental charge to the occupants. Badditiocnally, if a charge is made, how is it
determined; i.e., on a profit basis, to recover cost or at less than cost, and
whether the charge is based on providing the service at the lowest feasible cost

6.2.6.12 A narrative description of the occupancy of the
facility (elderly and/or handicapped, including physically handicapped or
developmentally disabled, i.e., mentally retarded, cerebral palsy, or epilepsy).

6.2.6.13 What are the criteria, if any, which an eligible tenant
must meet?
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6.2.6.14 Are the apartments furnished or unfurnished?

6.2.6.15 What is the monthly rental charge for the different
apartments? How is it determined and how does it compare to rental charges for
similar public apartments in the surrcunding cammmnity?

6.2.6.16 The number of units for which Section 8 Housing
Assistance Payments are made by the Federal govermment, and the number of units
for which no such assistance is received.

6.2.6.17 Do residents separately pay for electricity, cable
television, telephone or other utilities?

5.2.6.18 Will any residents be accepted withcut paying rent and,
if so, how many and what are the distinguishing criteria?

6.2.6.19 Will residents be evicted if they are unable to pay
their monthly rental or pay for services?

$.2.6.20 TIs any portion of the facility leased to another for
use in business? If yes, then describe the portion so leased, the annual rental
and identify the lesses,

6.3 Informaticn submission date. - 211 information should be mailed
in such a manner sc as to allow the Tax Cammissioner sufficient time to provide
a ruling. It is recommended that all informaticn be mailed to the Tax
Camissioner by January 31 of the assessment vear.

6.4 Tax Commissioner ruling issuance date, — The Tax Comnissioner shall
issue his ruling on or before February 28 of the assessment vear., W. Va, Code
§ 11-3-24a.

§ 110—3—70 ‘m.

7.1 DAssessor or taxpayer appeal. - The ruling of the Tax Commissicner
shall be binding on both the assessor and the taxpayer unless either shall
appeal the decisicn to the circuit court of the county in which the assessment
is issued, such appeal to be filed within thirty (30) days after adjournment
sine die of the county cammission sitting as a Board of Hqualization and Review.
W. Va. Code §§ 11-3-24a and 11-3-25,

7.2 Tax Ccmmissioner appeal. - In any case in which the Tax Comiissioner
has appeared before the county commission and contested the assessment of any
property on the property books in any county and the county commissicn has
upheld the decision of the assessor, the Tax Commissicner may appeal such county
commission determination to the circuit court of the county in which the
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assessment is issued, such appeal to be filed within thirty (30) days after
adjournment sine die of the county commission sitting as a board of equalization
and raview.,

7.3 MNotice to the State Tax Commissioner. ~ Upon appeal by either the
taxpayer or the assessor, the prosecuting attorney of the county who would
represent the interest of the state, county and district shall be given at least
ten (10) days notice prior to a hearing on the matter. The prosecuting attorney
shall provide no less than five (5) days notice to the Tax Commissioner.

§ 110-3-8. Property Belonging To The United States,

8.1 All real and perscnal preperty belonging to the United States of
America, other than property permitted by the United States to be taxed under
state law, is exempt from ad valoram property taxation.

8.2 This exemption applies to public corporations and other agencies
created by the federal government for executing national objects and purposes,
so long as exemption is provided in the legislation establishing the federal

agency or public corporation.

8.3 This exemption does not extend to a private corporation employed by
the govermment. o .

8.4 Congress may exempt private corporations from taxation which will
prevent or impede services which such private corporations provide but such
exemption must be specifically stated by Comgress in legislation. BAbsent such
legislation, no exemption may be claimed.

8.5 Federal lands scld to private persons with title retained by the
government to secure future payments of the purchase money remain exempt so long
as the government's lien remains unsatisfied.

8.6 Property owned by private persons but leased to or used by the federal
govermment is not exempt to the cwner,

8.7 The leasehold interest in proverty belonging to the United States and
which is owned by a private or otherwise nonpublic entity is not exempt from ad
valorem property taxation.

§ 110-3-9. Property Belonging Exclusively To The State,

9.1 All real and personal property belonging exclusively to the State of
West Virginia is exempt from ad valorem property taxation.

9.2 This exemption does not extend to private persons employed by the
State, : - ' ) ’
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§ 110-3-10. Property Belonging Exclusively To Any County, District, City,
Village Or Town In This State And Used For Public Purposes,

10.1 ALl real and personal propérty belonging exclusively to any county,
district, city, village or town in the State of West Virginia and used for
public purpcses is exempt fram ad valorem property taxation.

10.2 Property belong:.ng exclusively to any county, district, city, village
or town in this State which is rented or leased to a pr:.vate or nonpublic entity
is not being used for public purposes and therefore is subject to ad valorem

property taxation.

10.3 The exemptions set forth in Section 13-2C-15 of the West Virginia Code
relating to beonds issued under the Industrial Development and Commercial
Development Bond Act shall apnly as set forth in Section 353.16 of these
ragulations, } o -

§$ 110-3-11.,  Property Iocated In This State Belonging Teo Any City, Town,
Viliage, County Or Other Political Subdivisicn Of Another State, And Used For
Public Purposes. . o .

11.1 Property located in the State of West Virginia belonging to any city,
towm, village, county or other political subdivision of another State, and usad
for public purposes is exempt from ad valoram property taxation.

11.2 Property belonging exclusively to any county, district, city, village
or town of another state which is rented or leased to a private or nonpublic
entity is not being used for public purpcses and therefore, is subject to ad
valorem property taxation.

§ 110-3-12. Places Of Divine Worship.

12.1 Section 11-3-9 of the West Virginia Code exempts from ad valorem
property tax only that property which is used exclusively for divine worship.
Property will not be exempt from ad valorem property tax as "property used
exclusively for divine worship® if it is used for any cther purpcse.

12.2 The term "d:.v:.ne worship" as used in these regulations, shall include
the following: R

12.2.1 Religious services, e.g., regular pericdical worship,
weddings, funerals., ' : o '

12.2.2 Educational activities in furtherance of religious
knowledge, e.g., Sunday school or Hebrew school classes.
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12,2.3 © Meetings in furtherance of the religicus activities of the
religion, sect, denominaticn or society, e.g., a mesting to decide on a new
minister or choir practice. . : :

12.2.4 Any other activity, the sole purpose of which is the
furtherance of the religious activities of the religion, sect, denomination or
society. .

12.3 The term "divine worship," as used in these regulations, shall not
include the following:

12.3.1 2otivities designed to raise funds, either for the religion,
sect, denomination or society, or for an organization associated therewith,
e.g., a ladies club rummage sale or a teen club car wash.

12.3.2 Meetings which are not for the sole purpose of furthering
the religiocus activities of the religion, sect, denomination or society, e.9.,
an organizational meeting of a church league basketball team.

12.3.3 Educational activities not solely in furtherance cf
religious activities, e.g., church organized driver's education classes.

12.3.4 All other activities, the purpcoses of which are not solely
the furtherance of religiocus activities.

12.4 Use of property for religious purposes may be, and typically is, a
charitable use.

12.5 Property not usad exclusively for divine worship will not qualify for
exemption under this Section., However, such property may still be exempt 1f the
other activities are such as to qualify under Section 19 of these requlations,

1z2.5.1 Where a portion of the property is used exclusively for
divine worship and the remainder of the property is used for other purposes
which are primary and immediate, and are educational, literary, scientific or
charitable in nature, the property will be exempt under W, Va. Code § 11-3-9.
Example: A church which has the sanctuary on the first floor and a multi-use
basement. The fact that the church holds weekly bingo games under the authority
of W, Va. Code § 47-20-1 et seq. will not destroy the exemption because: (1)
only charitable bingo is legally authorized:; (2) only charitable or public
service organizations may hold a bingo license; and (3) the net proceeds fram
charitable bingo may only be used for charitable or public service purposes.

12.5.2 Where a portion of the property is used for divine worship
and the remainder is not being used primarily and immediately for purposes which
may be classified as exampt purposes under W. Va. Code § 11-3-9, the property is
fully and completely taxable like any other taxable property. Ixample: A church
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has its sanctuary on the first floor of the structure and a basement immediately
below the sanctuary. As a result of the location and construction of the
structure, a porticn of the basement is used as a neighborhood coffee shop where
food is sold. Due to the fact that the sale of food on a continuing basis and
in an on-going business environment is not an exempt purpose, the entire
structure is subject to property taxation.

12.6 The trustees of a church, parish or congragation may only own four (4}
acres of land in a municipality and sixty (60) acres in a rural area. See
W. Va. Code § 35-1-8. Only that portion of the property used exclusively for
purposes of divine worship shall be exempt under this Section. This exemption
is applicable to the structure used for divine worship with any parking area for
vehicles. This may not necessarily include the entire four (4) or sixty (60)
acres, and nothing herein shall be construed to sanction split-listings. If a
portion of a tract of church preperty is not used for divine worship, it is
necessary for the trustees of the church to apply to the county camnission of
the county wherein the property is situate for the property to be divided in
order that the property not used for the exempt purposes will be taxed according
to its use. See W. Va. Code § 11-4-18. If a church holds title to property in
excess of that authorized by W. Va. Code § 35-1-8, such title is voidable and
only the State mey attack such excess holdings.

12.7 Property, a portion of which is used exclusively for divine worship
and a portion of which is used for other purposes, is not in total used
exclusively for divine worship. In order for that portion used exclusivaly for
divine worship to be exempt from ad velorem property taxation, the owner thareof
may by application request the county camission to divide such portion from the
remainder of the property; Provided, That the division regquested is one which
the owner would make for the separate conveyance of portions of the property and
in no case may a single structure be divided. See W. Va. Code § 11-4-18, The
use of the remaining property will determine its classification.

12.8 Property which while owned by a church is used for non-religiocus
purpcses during the week is not exempt. For example, if a church leases or
rents for private use parking spots on the church's parking lot during the week,
the church would lose the exemption which otherwise would be available if the
parking lot was only used by worshipers attending church sarvices.

12.9 Even though W. Va. Code § 35-1-8 restricts the quantity of property
which a church may hold, title to propertv in excess of the stated amounts is
not void but is only voidable until the time the State may attach and takes the
title., . - : D

§ 110-3-13. Parsonages, Bousehold Goods And Furniture.

13.1 Parscnages, and the househcld goods and furniture pertaining therets,
are exanpt fram ad valoram property taxation.
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13.2 In order to qualify for exemption from ad valorem property tax, the
parscnage must be owned by the trustees of the church, and must be used as a
place of residence by the pastor, priest, bishop, minister, clergyman or other
similar leader of the said church.

13.3 In order to qualify for exemption from ad valorem property tax the
parsonage must be available to a new pastor upon the termination of the services
of the old pastor. Thus, the benefit is to the church, not the individual

pastor.

13.4 The household goods must ke owned by the church and not by the pastor
in order to be exempt under this Section. However, household goods owned by the
resident of the parsonage would otherwise be exempt under W. Va. Const. Art. X,
§ la and W. Va. Code § 11-3-9,

13.53 A church, parish or congregation may only own four (4) acres of land
in a municipality and sixty (60) acres in a rural area. See W. Va. Code
$ 35-1-8. Only that portion of property used as a parsonage is exenpt under
this secticn from taxation. This will not necessarily include the entire four
(4) or sixty (60) acres, and nothing herein shall be construed to sanction
split-listings.

13.6 Unless there is a position of Assistant Pastor, or a position
similarly titled, and the position is regularly occupied by a gualified person,
a church shall be allowed only one (1) exemption for a parscnage.

§ 110-3-14, Mortgages, Bonds, And Cther Evidence Of Indebtedness In The Hands
Of Bona Fide Owners And Holders Scld By Churches And Religious Societies For The
Purpose Of Securing Money To Be Used In The Erecticn Of Church Buildings Used
Exclusively For Divine Worship.

14.1 Mortgages, bends, and other evidences of indebtedness in the hands of
bona f£ide cwners and holders sold by churches and religious societies for the
purpose of securing money to be used in the erecticn of church buildings used
exclusively for divine worship, or for the purpose of paving indebtedness
thereon, are exempt.

14.2 Upon implementation of the First Statewide Reappraisal of property
which is required pursuant to W. Va. Code § 11-1a~l et seg., no intangible
personal property shall ke subject te ad valorem property taxes unless such
taxation is subseguently provided for by an act of the Iegislature. Therefore,
the question as to whether the intangible perscnal property addressed under this
Section is exampt fram ad valcorem property tax will became Mmoot at that time.

§ 110-3-15, Cameteries,
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15.1 The Constitution specifically allows the exemption of cemeteries.
W. Va. Constitution, art. X, § 1.

15.2 The Legislature has specifically exempted cemeteries from ad valorem
property tax., W. Va. Code § 11-3-9,

15.3 Tand which has been acquired of future use as gravesites is exempt
from ad valorem property tax. The exemption is predicated on good faith and the
quantity of property must not be disproperticnate to the size of the camunity
to be serviced. Mountain View Cametery v. Massey, 109 W, Va. 473 155 S.E. 547
(1930). -

15.4 Property belonging to a cemetery is not a cemetery. Therefore,
property belonging to a cemetery is not exempt for ad valorem property tax
purposes, In Re Hillcrest Memorial Gardens, Inc., 146 W, va. 337, 119 S.E.24
753 (1961), Property belonging to a cemetery shall include, but not be limited
to the following: ' i o : '

15.4.1 Office furniture and equipment used for business purposes.

i5.4.2 Notes or accounts receivable representing proceeds of the
sale of burial lots in such cemetery.

15.4.3 - Real estate held by the cametery which is not being used, or
may not reasonably be used, for actual burial plots, except real estate occupied

by property specified in paragraph 15.5.

15.4.4 Office buildings, storage buildings, chapels and othar
buildings, parking lots, and roads owned by the cemetery.

15.5 Property which can be classified as "cemetery" is property wherein a
deceased person's remains are permanently buried or otherwise permanently
interred, tombstones, and those access roads which directly service such

property. Such properties are exempt.

15.6 Family owned cemeteries are exempt from ad valorem property tax.
However, when a family cemetery is part of a larger parcel of property, the
parcel shall not be exempt fram tax unless the primary and immediate use of the
parcel, as a whole, is as a cemetery.

§ 110-3-1¢6, Property Belonging To, Or Eeld In Trust For, Colleges,
Seminaries, Academies And Free Schools, If Used For EQucational, Literary Or
Scientific Purposes, Including Books, Apparatus, Annuitcies And Furniture.

16.1 Property used for educationral, literary, scientific, religious or
charitable purposes under this section must be property in actual direct use,
and such use mist be primary and immediate and not secondary or remote,
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15.1.1 For example: If a college were to purchase a tract and
initiate the construction of a building which is to be used for educational,
literary or scientific purposes, the property would not be exempt fram taxation
until the exempt use actually occurred. If, however, those purposes were net to
be the end use of the building, the property would not be exempt.

16.2 If a college owring a tract of property with a building on it were to
lease the property to a commercial business, reserving a basement room for use
as a classroom, the property would not be exempt from taxation. The primary
and immediate use of the property would be commercial leasing, The educational
use would be secondary and ramwte,

16.3 If a college, seminary, academy or free school were to lease a tract
of property to a commercial user and apply the rents thereby derived for
educational purposes, the property would not be exempt from taxation. The
primary and immediate use of the property would be commercial leasing. The
educational use would be secondary and remote because it would be use of income
rather than the property itself.

16.2.1 The term "education™ as usad in these regulations does not
include courses of study not reasonably calculated to develop knowledge or
skills resulting in actual gainful employment of students upon campletion of
training. However, this Subsection should be read in conjunction with
Suabsection 2.20.

16.3.2 For example: Academies providing traditional formal
education or vocaticnal training in bockkeeping, automotive repair, electrical
appliance repair, meat cutting, or electrical wiring are "for the parposa of
education™ within the meaning of this section because such training is
reasonably calculated to develop knowledge or skills resulting in actual gainful
employment of students upen campletion of ifraining,

16.4 A college, seminary, academy or free school offering a program
reasonably calculated to develop knowledge or skills resulting in actual gainful
employment of students upon completion of training may offer incidental or
ancillary courses in subjects not directly related to such programs so leong as
the predominant course of study is educational as defined in these regulations.

16.4.1 For exXample: 2An academy offering a traditional formal
educaticnal program of literature, mathematics, art, physical educaticn,
composition, languages and similar subjects will not lose its examot status if
it offers ancillary courses in frisbee throwing, hang gliding, horsemanship, or
similar nontraditional or nonvocaticnal courses so long as the traditicnal
coarse of study ramins predominant,

16.5 All real property exemptions under this Section apply to individual,
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discrete tracts. There shall be no split-listings or allocations of use on a
pro rata or other basis exempting part of a tract and making the remainder of
the tract subject to taxation.

16.5.1 For example: If a college using a building for educational
purpcses should lease twenty-five percent (25%) of the floor space of the
building to a commercial business, no allocation may be made whereby
seventy-five percent (75%) of the building is treated as exempt and twenty-five
percent (25%) is subject to taxation. A determination must ke made as to
whether educational use of the property is primary and immediate. Since
seventy-five percent (75%) of the property is used for educaticnal purposes, the
chief, main or principal use of the property is educational. The property,
therefore, in its entirety, would be exampt. If, however, fifty percent (50%)
or more of the floor space available for camercial and exempt use is not used
for educational, literary or scientific purposes, the property would not be

exempt.,

16.6 Property used by a commercial (for profit or private gain) college,
seminary, academy or free school is exempt if used for educatiocnal, literary or
scientific purpeses.

§ 110-3-17. Property Belonging To, Or Held In Trust For Colleges Or
Universities Tocated In West Virginia, Or Any Public Or Private Nonprofit
Foundation Or Corporation Which Receives Contributicns Exclusively For Such
College Or University, If The Propertvy Or Dividends, Interest, Rents Or
Rovalties Derived Therefram Are Used Or Devoted To Educational Purposes OF Such
College Or University. _

17.1 In order for this exemption to apply the property in question must:

17.1.1 belong to or be held in trust for a college or university
which is located in West Virginia; or

17.1.2 belong to or be held in trust for any public or orivate
nonprofit foundation or corporation which receives contributicns exclusively for
a colillege or university which is located in West Virginia but only if the
property or the dividends, interest, rents or rovalties which are derived from
the use of such property is used or devoted to the educational purposes of the
college or university.

17.2 Property belonging to a college or university must belong exclusively
to that institution; otherwise, the entire property value may not be exempt.
Likewise, property held in trust for a college or university rust be held in
trust exclusively for such institution. Mo proceeds of the trust may inure to
the benefit of other person, public or private.

17.3 Property belonging to or held in trust for a public or private
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nonprofit foundaticn or a public or private nonprofit corporation must belong
exclusively to or be held in trust exclusively for such entity; otherwise, the
entire property value may not be exempt.

17.3.1 Partial ownership or beneficiary status shared with any
other person will destroy the exemption insofar as it concerns the value of the
broperty not owned cr held in trust for such public or private nonprofit
foundaticn or public or private nonprofit corporaticn.

17.3.2 The public or private foundation or the public or privatas
corporation must be organized and operated on a neonprofit basis in accordance
with W. Va. Code § 31-1-1 et seq.

17.3.3 The public or private nonprofit foundation or the public or
private nconprofit corporation must be a resident of West Virginia,

17.4 Only the value of the property, as determined by the extent to which
the property, or the dividends, interest, rents or royvalties derived therefrom
is used for the educational purposes of the ceolleges or university, may be
exempt from tax.

17.4.1 Example. Property may belong to a university but be leasad
to a mining company for coal mining purposes. The interest of the mining
campany is sublect to taxation.

17.4.2 Example. Property may belong to a private nonprofit
corporation which receives contributions exclusively for a college or university.
West Virginia Code § 11-3-9 anvisions the property will be used in such a manner
that the proceeds derived from such use will be devoted to or used for the
aeducational purposes of the college or university., In order %o camply with the
constitutional requirement that the property be used for educational purposes in
crder tc be exempt, it is necessary to identify and distinguish the value of the
exempt use ard the total value of all uses to which the property is subject,
with the result that the value of all nonexempt uses will be subject to tax.

17.4.2.1 It is irrelevant to the questicon of exempting the
entire value of the property that the private nonprofit corporation or
foundation receives ncminal or minimal contributicns exclusively for a college
or university located in West Virginia, or that such cellege or university
receives such contributions directly from another scurce. The property valus
exanpt fram taxaticn shall not include the value of the nonexerpt uses.

17.4.2.2 It is irrelevant that the private nonprofit corporation
or foundaticn, or the college or university located in West Virginia, is paid
nominal or minimal dividends, interest, rents or rovalties from the use of the
property. Only that portion of the value of the property as represented by the
amount the dividends, interest, rents and royalties received and used or devoted
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to the educational purposes of the college or university bears te the total
value of the property may be exempt fram ad valorem property taxaticn.

§ 110-3-18. Public And Family Libraries.

18.1 A parcel of realty and the buildings thereon are exempt from ad
valorem property taxation if the primary and immediate use of the parcel, as a
whole, is as a public or family library.

i8.2 All books, manuscripts, musical scores, or other literary, scientific
or artistic writings or materials and all desks, chairs, tables, cabinets,
shelves, bockcases, audio-visual machines, counters, cases, racks and other
personal property reascnably necessary to the maintenance or coperation of a
public or family library are exempt from ad valorem property taxaticn.

18.3 The exemption applies to a family library only if the materials housed
in the physical structure are available for use by the genera! public,

18.4 A library will not lose its tax exempt status because it offers a book
rental service for a nominal fee, makes a charge for overdue books, charges a
ncminal fee for copies of materials, etec. It is inherent in the tax exampt
status that the library not be organized and operated for profit.

§ 110-3-19. Property Used For Charitable Purposes, and Not Held Or Leased Out
For Profit. e B S

19.1 Charities must be operated on a.not-for-profit basis, must directly
benefit society, must be for the benefit of an indefinite number of pecple, and
must be exempt from federal income taxes under 26 U.S.C. 8§ 501(c)(3) or
501(c)(4). Moreover, in order for the property to be exempt, the primary and
immediate use of the property must be for one or more exempt purposes.

19.2 The beneficiaries of a charity may be limited to a class of
beneficiaries bearing a rational relationship to the purpese of .the charity.

18.2.1 For example: A charity for the purpose of assisting persons
suffering with cancer may limit the class of beneficiaries to cancer victims and
their families. Despite the limitation of the class, beneficiaries constitute
an indefinite class, and society is generally benefited by the charity.

18.2.2 Charities for combating hearit disease, tuberculosis, or
miltiple sclercsis may likewise limit the classes of beneficiaries receiving
their bounty.

12.3 A purported charity may not, however, limit the class of beneficiaries
in such a way as to violate the definition of a charity.
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1%.3.1 For example: A purported charity may not limit the class of
beneficiaries to members of a particular family. Such a classification would
not constitute an indefinite number of paople and scciety would not be genarally
benefited by such an organization.,

19.3.2 Property ©f a non-profit cammnity dramatic corporation or
children's theatre is exempt as a charity for the promotion of educational
welfare. ) ' '

19.4 Payment of reasonable salaries or wages to administrative staff and
employees of a charitable organization will not constitute disqualifying private
gain if such salaries or wages closely approximate typical pay rates for
comparable positions and are not for the purpose of siphoning-off earnings of
the organizaticn, ,

19.5 Realization of a surplus, or of positive net earnings, may not
constitute a disgualifying private gain. So long as any such surplus or
earnings are used in furtherance of the charitable activities of the
organization, no disqualifying gain can be said to inure to the benefit of any
private perscn.

§ 110-3-20. Property Used For Area Econcmic Development Purpcses By Nonprofit
Corporations Vhen Such Property Is Not Leased For Profit, , A

20.1 Property used for area economic development purposes by nonprofit
corporations is property used by nonprofit corporations meeting the definition
of 42 U.S8.C. § 9802 of a cammnity develogment corporaticn, or proverty used by
nonprofit ceorporations having as their purpose the development of special
programs by which the revenues of urban or rural low-incame areas may, through
self-help and mecbilization of the cammnity at large, improve the quality of the
economic and social participation in community life in such a way as to
contribute to the elimination of poverty and the establishment of permanant,
econcimic and social benefits,

20.2 In order Zor property used for area eccnomic develcpment purposes by
nonprofit corporations tc be exempt, it is essential that the use of the
property be a use which is exempt under W. Va. Const. Art. X, § 1; thus, it must
be "property used for educatiocmal, literary, scientific, religious or charitable
purposes." . Therefore, while property may be cwned by a public organization and
leased to a private party, the leasehold will be subject to tax unless it can be
shown that the property is being used for an exempt purpcse. Such property may
be exempt if used for training, public service and employment programs or
related services for unemployed or low-income persons. The foregoing are
examples. Because the exemption question is dependent upon whether the
leasehold interest is used primarily as a public service or as a private
enterprise for profit, each case will be determined on an individual basis,
dependent upecn the facts thereof.
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20.3 Such property, to be exempt from ad valorem property taxation, muist
conform. to one cor more of the exemptions set forth in Article X, § 1 of the
Constitution of West Virginia. For example: Property used for area econamic
development purposes will typically conform to the criteria defining a
charitable use. Such property may, however, sanetimes came under the public
property exemption or the exemption for educaticnal, literary or scientific use.

20.4 Property used for area econocmic development purposes by nonprofit
corporations and not leased out for profit is exempt from ad valorem property
taxation if such property is used for charitable purposes in accordance with
Section 9 of these regulations, is an educational, literary or scientific
institution in accordance with these regulations, but nonprofit in nature, or in
state, county or municipal property or property of the United States or
otherwise exampt public property in accordance with these regulaticns.

20.5 Upon implementation of the statewide reappraisal, this exemption, to
the extent it applies to intangible personal property, will be moot because
W. Va. Const. Art. X, § 1lb removes intangible perscnal property fram ad valorenm
property taxation unless the ILegislature thereafter subjects such property to
such taxation.

§ 110-3-21. Real Estate Not Exceeding One Half Acre In Extent, And The
Buildings Thereon, And Used Exclusively By Any College Or University Society As
A Literary Hall, Or As A Dormitory Or Club Rocam If Not Ieased Or Otherwise Used
With A View Toc Profit.

21.1 aAll real estate not exceeding one-half acre in extent and the
buildings thereon, used exclusively by any c¢ollege or university society as a
literary hall, or as a dormitory or cilub room and nct leased or otherwise used
with a view to profit is presumed to be exempt from ad valorem property
taxation. If the tract exceeds one-half acre in extent, the cwner thereof must
demonstrate the use is exeupt,

21.2 In order for the property to be exempt, the college or university
society must be using the property in the required manner; that is to say, that
any revenues generated through the use of the property shall not exceed the cost
of maintaining the property and the reascnable operating costs of the society,

if the revenues generated through the use of the property are specifically
designated for such purposes.

21.3 In order for the property to be exempt, the college or university with
which the soclety is associated must be accredited by the accrediting
organization recognized by the State.

21.4 The college or university society may not be organized on a for-profit
basis.
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21.5 If the college or university society is itself leasing the property in
question from another, the lessor may not realize a profit from the lease. If
the property is being used for the above stated exampt purpose by the lessse,
the leasehold will be sxempt from ad velorem property taxation, If the revenue
received by the lessor exceeds the actual cost of maintaining the property,
exclusive of any interest on any mortgages, notes of indebtedness or similar
financial item entered into for the purpose of parchasing the property, the fee
interest will be subject to ad valorem property taxaticn.

21.6 If the college or university society leases or subleases rooms to
cthers, it may not realize a profit from the leases; the question of profit is
to be determined over the entire period of the lease,

§ 110-3-22. Property Belonging To Benevolent Associations, Not Conducted For
Private Profit. T _ N ) _ .

22.1 All property which belongs to a fraternal, benevolent, or relief
society, or association and which is not used for private profit is exempt from
ad valorem property taxes. Thersfore, a lodge or meeting hall which is actually
used a greater percentage of the time as a place for socializing, dancing, etc.,
is not being used for charitable purposes.

22.2 Exemptions from ad valorem property taxzaticn in favor of clubhouses,
halls, lodges, and similar properties of fraternal, benevolent, or relief
societies, or associations shall be extended only where such property is
primarily and immediately used for charitable purpcses.

22.3 Use of the property of a fraternal, bensvolent, or relief society, or
asseciation is not exempt if the primary use of the property is for social
purposes for the enjovment of its members or others, rather than for charitable
purposes. :

22.4 Licensed fraternal benefit societies authorized under Section 33-23-1
et seqg. of the W. Va. Code are addressed in Section 35.39 of these regulations.

§ 110-3-23. Preperty Belonging To Any Public Institution For The Fducation OF
The Deaf, Dumb, Or Blind. :

23.1 Property belonging to any public institution for the education of the
deaf, dumb or blind is exempt fram ad valorem preperty taxation if such property
is primarily and immediately used for charitable purposes in accordance with
Section 19 of these regulations, or for educational purpeses in accordance with
Section 16 of these regulations,

§ 110-3-24. Charitable Hospitals.
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24.1 In general. . ' ‘ _

24.1.1 Section 11-3-9 of the West Virginia Code providess:

All property, real and personal, described in this
section, and to the extent herein limited, shall be exempt
from taxation, that is to say: . . . property belong to
any . . . hospital not held or leased cut for profit, . . .

24.1.2 Except as otherwise provided in these regulations, health
care organizations and hospitals will not qualify for exemption from property
tax 1f they are operated, in any way, for the private gain of physicians,
officers, or members of the hoard of a hospital or other private individuals.
For purposes of this regulation, private gain is any eccnomic benefit accruing
to any individual or entity other than the charitable hospital: Provided, That
acconomic benefit does not include payments for the receipt of reasonable goods
and services which are provided to the hospital under valid arms—-length
contracts, as that phase is generally defined.

24.1.3 Payment by a hospital of salaries to administrative and
medical staff, or the realization of a surplus or positive net earnings does not
necessarily constitute such disqualifying private gain, Payment of salaries
cammensurate with services rendered is simply a cost of operating a charitabls
organization. BAs long as any surplus of the organization is used to continue
its charitable activities, no disqualifying gain can be said to inure ko the
venefit of any private individual. For purposes of these regulations, swrplus
is the excess of the gross earnings over the expenditures incurred producing
such gross earnings. o

24.2 Restriction of benseficiaries.

24.2.1 Hospital administration policies that discriminate on the
basis of race, color, sex, or national origin will disqualify a hospital from
tax examt status,

24.2,2 The effect of other kinds of beneficiary restricticns on a
hospital's tax exempt status depends on the particular restriction. Certain
types of restrictions on patient admissions are permissible bescause of the
specialized nature of the medical care provided by some hospitals. TFor example,
children's hospitals provide care exclusively for children, and the Shriners’
Hospital specializes in the care of buran victims. Such restrictions rarely
threaten a hospital's tax exempt status, if they are applied in a
nondiscriminatory manner, because their purpose is to provide better patient
care. : .

24.2.3 Restrictions that limit admissions to members of a society,
reiigious order, or association that founded the hospital or to paying patients
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are not acceptable. The West Virginia statute examts only institutions that
are "pure public charity” or those that fulfill truly "charitable purposes.”

24.3 Ownership of property.

24.3,1 Section 11-3-9 of the West Virginia Code requires that
property belonging to the hospital not be held or leased out for profit,

24,3.2 In West Virginia a lease of real estate is a chattel real
that is taxed as personal property. If a lease has a separately determinable
market value, it is proper to assess the value of the lease to the lesses and
the value of the reminder to the lessor.

24.3.3 A leasehold interest held by a charity as the lessee would
constitute persconal property exempt from ad valorem taxation as to that charity
if it were separately assessable.

24.4 Office space for staff physicians.

24.4.1 For purposes of Section 24, "staff physicians" are
physicians who are hospital based in that they are employed under contract by
the hospital on more than a half-time basis, radiologists, pathologists,
anesthesiologists and similar positions, or, if the hospital is a teaching
hospital, are members of the teaching faculty or administration; i.e., dean of
the faculty, department head, etc. Physicians who do not gualify toc be
classified as a staff physician are classified as "affiliated physicians."®

24.4,2 Hospitals may provide space for use by physicians in
connection with the treatment of patients admitted to the hospital and with
hospital related responsibilities such as medical staff and camiittee meetings,
medical record keeping and charting, locker rocom for changing clothes, medical
reference library, space for consulting with other physicians regarding
treatment, space for dictating notes regarding patient progress, or similar
activities, :

24.,4.3 A hospital may provide free office space to staff physicians
as an enticement to qualified medical personnel, The hospital may not provide
free office space to some staff physicians and charge others., Furthermore, if
office space is available, a hospital may not deprive some staff physicians of
office space when others receive free office space. Such offices may not be so
used as to cause the primary and immediate use of the hospital property to be
other than charitable. For instance, staff physicians holding office space on
an exempt hospital tract may examine and trea% paying, for profit patients in
such offices, but such use of the property may not be so extensive as to make
the primary and immediate use of the tract as a whole a profit making operation
rather than a charitable one in accordance with section 19 of these regulations.
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24.4.4 Hospitals frequently make part of their property available
for staff physician's offices. Such office space may be rented to a physician
at nominal commercial rates, or provided free, or it may be considered
compensation for administrative duties such a physician performs in the
hespital.,

24.4.5 The private use of hospital office space by affiliated
physicians is not viewed favorably. Such offices are primarily for the
convenience or profit of the physician. The exclusive use of a hospital office
for a physician's cown private gain is inconsistent with the charitable use
requirement of the Constitution and the exemption statute. Rental of office
space to a physician at a market rate is a strong indication that the property
is being used for the sole benefit of the physician.

24.5 Recreational facilities.

24.5.1 Use of charitable property for tennis courts, playgrounds
and parks for employees or other nonpatient beneficiaries may not be considered
reasonably necessary or incidental to the primary functions of a hospital.
Unlike food and retail cencessions, however, recreation may be recognized for
its therapeutic value to patients, the intended beneficiaries of the hospital's
services. So long as the primary use of such facilities is for direct patient
care, incidental use by hospital perscnnel will not destroy the charitable
nature of those facilities. However, use of such recreaticnal facilities by
members of the general public who are not patients of the hospital, especially
if these ars charges for such use, is not consistent with charitable use.

24.6 Categories of hospitals.

24.6.1 General. - There are three generally recognized categories
of hospital: for profit, govermmental, and nomprofit or not-for-profit.

24.6.2 Taxability.

24.6.2.1 Por-profit hospital., - A hospital held or operated for
profit is not exempt from ad valorem property taxes,

24.6.2.2 Govermment owned hospizal.

24.6.2.2.a A hospital owned and cperated by the United
States (or an agency or instrumentality thereof) is exempt from ad valcrem
property taxes on its real and persconal property unless federal law permits it
to be taxed in accordance with Section 8 of these regulations,

24.6,2.2.b A hospital owned and operated by the State of

West Virginia (or one of its agencies or instituticns) is exampt from ad valorem
property taxes on its real and personal property in accordance with Section 9 of
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these regulations.

24.6.2.2.¢c " A hospital owned and operated by any county,
municipality or other political subdivision of this State is exempt from ad
valorem property taxes if the hospital is used for public purposes in accordance
with Section 10 of these regulations.

24.6.2.2.4 2 hospital owned by any county, municipality
or other political subdivision of the State but operated as a separate
corporation pursuant to a lease may be taxable depending upon the nature of the
lessor and whether the property is being used for charitable purposes. -

24.6.2.3 Nonprofit or not-for-profit hospital. - A hospital
owned and operated, or leased and operated, by a nenprofit or not-— for-prof:.t
corporation may be exempt from ad valorem property taxation if the prlmary and
immediate use of the property is for charitable purpcses. If in the situation
where the hospital is leased to such a corporation and the lease is not a below
market lease, the leaseholder weuld not be taxable but the fee interest would be
taxable to the lessor.

24.7 Hospitals.

24.7.1 .The term "hospital," &oes not include institutions regularly
licensed by the West Virginia Department of Human Services (formerly Department
of Welfare), such as child caring instituticns, day nurseriss, child-care
centers and foster hoarding homes. However, instituticns having dual functions,
ona of which is clearly subject to hospital licensure by the West Virginia
Department of Health, are "hespitals™ within the meaning of these regulations,
if such instituticns are so licensed.

24.7.2 The term "hospital™ as used in these regulations does not
include homes or institutions regularly licensed by the West Virginia Nursing
Hame Licensing Board.

24.7.3 The term "hospital" as used in these regulations, does not
include first aid stations and emergency cars facilitles or other facilities
which do not provide reception and care of persons for a continuous period
longer than twenty-four hours, for the purpose of providing rocm, board, nursing
service and hospital facilities for use in diagnosis and treatment of medical
conditions or infirmities; Provided, That such a facility may be included under
the term "hospital®" if it is actually owned by a hospital, is operated on a
charitable basis, and is primarily used for such patient care activities as
outpatient surgery, physical therapy and rehabilitaticn, drug and alcohol abuse
counseling, and mental health counseling.

24,7.4 Under the Constitution of this State, property used for
charitable purpcses may be exempted from taxation. Property used for a hospital
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cannot be exempteéd from taxation under the Constitution of this State unless it
is used for charitable purposes. W. Va. Const, art, X, § 1. Reyvnolds Memorial
Hospital et al., v. County Court of Marshall County, 78 W. Va. 685, 90 S.=. 238
(1916); State ex rel, Cock v. Rose, 299 S.E.2d 3 (W. Va. 1982).

24.7.5 Hospital property, in order to be exempt fram ad valorem
property taxation, must not be held or leased out for profit. W. Va. Code
§ 11-3-9. - . - S _ -

24.7.6 Under W. Va. Const. art. X, § 1, the exemption of property
from taxation depends on its use. To warrant such exemption for a purpose there
stated, the use must be primary and immediate, not secondary or remote. State
eX rel, Farr v. Martin, 105 W, va. 600, 143 3.E, 356 (1928).

24.,7.7 The fact that a hospital is incorporated as a nonstock,
nonprofit hospital does not make it charitable, even though some operating funds
are derived from private, voluntary contributions; only the nature of its
activities can determine if it is operated in a charitable manner.

24.7.8 Any Internal Revenue Service determination as to exemption
of a hospital fram Federal taxation under Section 501(c)(3) or 501l(c)(4)} cf the
Internal Revenue Code [26 U.S.C. 8§ 501{c)(3) or 501(c)(4)] shall not be
determinative of the issue of whether property is exempt for ad valorem property
tasx purposes. ' ’

24.7.9  If the hospital ceases to be used for charitable purposes,
it will lose its tax exempt status.

24.8 Admissions and ability to pay.

24.8.1 In order for a hospital to be charitable it must serve a
general public interest, not a private interest, Therefore, the services of the
hospital must be made available to the general public and charity care must be
made available in accordance with the hospital's charity care policy which must
be developed by and approved by the hospital's board of trustees: Provided, That
such charity care policy actually provides for charity carz at a level
consistent with the charitable classificaticn of the hospital.

24.8,2 The most important single element in determining whether a
hospital is charitable is its charity care pclicy on the admissicn of patients
who are unable to pay. For purpcses of this Section 24, charity care should not
include bad debts.

24.8.3 The admission policy of a hospital, in order %o be
considered charitable, at a minimum must reflect the following standards:

24.8.3.1 The hospital may not arbitrarily restrict admission to
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certain individuals or groups. Admission may be restricted to certain groups,
so long as the restriction reflects a definite benefit to the general public
interest, e.g., restricting admission to children, burn victims or heart
patients, . :

24.8.3.2 A hospital may not insist that patients provide
assurance that all of their bills will be paid as a condition of admissicn for
the purpose of obtaining emergency medical care or medical care for the
treatment of a life threatening conditicon.

24.8.3.3 A hospital may develop reasonable rules and regulations
which require that those patients who are financially able so to do to pay the
charges incurred for the care provided. However, necessary medical care cannot
be withheld until a patient, or a person seeking such care, demonstrates that
charges incurred will be paid. Failure to provide such medical care may be
sufficient cause to deny tax exempt status to the hospital. 2 hospital may also
develop reasonable rules and regulations which allow perscns, including infants,
who are referred by a court to the hospital to be given a priority for receiving
hospital services over those services to be provided to indigent or charity
patients. State ex rel. Cock v. Rose, 293 S.E. 3 (W. Va. 1882).

24.8.4 A hospital, to be charitable, must be operated in such a
renner so as to provide necessary care to those who are not able to pay for the
services rendered, not exclusively for those who are able and expected to pay.
To the extent of its actual financial ability, a hospital, to be classified as
charitable, must provide free and below cost necessary medical services to those
who are unable to pay so long as such service is consistent with its charity
cara policy. N R

24,8.5 A hospital will not be considered charitable and, therefore,
will not be granted tax exempt status if it does not provide a reascnable volume
of free and below cost necessary medical services to those who request such
medical services but who are unable to pay for those services; the
reasonableness of the volume of such services provided shall be determined by
the character and nature of the community which the hospital services and the
actual financial ability of the hospital to provide such free or below cost
services: Provided, That at the time free or belcow cost medical care is sought:

24.8.5.1 the hospital routinely provides such medical services,

24.8.5.2 capability presently exists within the hospital to
render the service requested,

24.8.5.3 the care requested is medically appropriate,

24.8.5.4 the hospital in providing such care will not be
sanctioned by a professional standards review board, and
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24.8.5,.5 the rendering of such medical services is consistent
with the charity care policy of the hospital.

24.8.6 Governmental or nonprofit hespitals must establish
procedures and maintain records which demonstrate compliance with the provisions
of this Section 24.8. Such hospitals shall plainly post in the emergency and
admitting areas a notice containing a statement of the existence of their
obligation to provide free and below cost care and of the criteria and mechanism
for receiving such care. Such hospitals shall provide written notification of
the existence, criteria and mechanism for receiving such care, at a minimum, +o
each person admitted or treated who does not demonstrate payment coverage under
governmental programs or private insurance, Such hospitals shall create and
maintain records demonstrating that such regquired criteria and mechanisms are
established, that such regquired policies have been posted and distributed, and
which record any and all requests for free or below cost care, the disposition
of such reguest, and the rationals for such disposition. To the extent the
specific required information is on file with the West Virginia Health Care
Cocst Review Authority, it is unnecessary for hospitals to maintain separate
records for purposes of the Secticn 24.8.6.

24,9 Private gain or benefit.

24.9.1 ~Unless certain conditions are met, no property or activity
of a"hospital which is exempt from taxation shall cause any economic benefit to
inure to any private individual(s) or business(es) other than the charitable
hospital. WNc economic benefit shall inure to any employee, staff member,
trustee, director or other person associated with the hospital: Provided, That
economic benefit does not include payments for the receipt of reasonable goods
and services, which are provided to the hospital under valid arms-length
contracts, as that phrase is generally defined. :

24.9.1.1 Provided such an agreement is entered intoc on an arms
length basis, as that phrase is generally defined, a hospital may lease a
portion of its space to private business for the purpose of furnishing necessary
segments of the normal hospital cperation; e.g., leasing space to a third party
to operate a for-profit pharmacy. Total leased areas shall not be more than ten
percent {10%} of the available floor space of the hospital; available floor
space shall be all flocor space sxclusive of maintenance areas or common areas
such as hallways and stairways.

24.9.1.2 A hospital complex may include more than cne building
or structure, If the primary use of one or more structures is for nonexempt
purposes, such structures and the land upon which they are situated must be
divided from the remaining structures in corder for the remaining structures to
continue as exempt property. The division of property shall be accamplished in
accordance with W. Va, Code § 11-4-18,
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24,9,2 A hospital may pay salaries to its employees and staff. The
salaries paid must be commensurate with the value of the services rendered. The
salaries paid to employees and staff members must nct be excessive when campared
with other salaries for similar services in the community. For the purpose of
these regulaticns and because of the rural nature of West Virginia, "coammunity™
may be determined on a state-wide basis; Provided, That when developing salary
comparisons, the salaries paid at hespitals outside of West Virginia may bhe used
so long as such hospitals are not in excess of 100 miles from the borders of
West Virginia. No hospital shall pay a salary that is designed to sipheon off
hospital funds,

24.9.3 A hospital may accumilate and aggregate a surplus of ravenue
over expenses; provided, such surplus is reascnable and is as a result of an
existing written policy which specifies that such surplusage is to be used in
the furtherance of the hospital'’s charitable activities, that such use actually
cccurs, and that such surplusage is not teo be used to the econanic benefit of
any private perscn. .

24.9.3.1 A hospital may not pay out any surplus operating funds
to any individual or organization. This prohibition applies to payments in the
form of dividends and excessive salaries; however, benuses and similar employee
incentive plans are not necessarily inconsistent with the charitable use basis
for the exemption where it is shown that such plans are not merely a device for
diverting profits*and that they contribute directly and immediately to the
charitable purpose.

24.9.3.2 Any excess operating funds shall be used only for the
hospital's purposes. Such purposes must include the hospital's charitable
activities and may include other activities such as the payment of reasonable
salaries, the purchase of new or replacement equipment, and the cost of capital
improvements which carry out theose charitable activities., A hospital may enter
into other activities which will provide additicnal revenues so long as such
activities are accamplished in accordance with a plan approved by the hospital's
board of directors; however, if such other activities are performed on a
for-profit basis, such as owning and cperating a doctor's office building or a
medical laboratory apart fram the hscpital's own laboratory, it is presumed that
a separate corporation will be formed for those purposes and that the hospital
will receive a reasocnable rate of return on the revenues it provides.

24.9.4 The funds that a hospital collects may hot be used to pay
off a mortgage against the hospital if, when the debt is paid off, the ownership
of the hospital will vest in a private individual, noncharitable corporation or
assoclation or other nencharitable entity,

24,9.5 If a hospital is transferred from proprietary ownership to

ownership which will cperate the hespital as a charitable hospital, no economic
benefit shalil inure to any of the former owners, directors, trustees, staff
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members, or any other person subsequent to the time of transfer as a direct or
indirect result of the transfer. .

24.5.6 When a hospital is transferred fram proprietary ownership to
an ownership for charitable operation, and the former owners are the only
members or a substantial number of the members of the medical staff, the
hosPital may be exenpt from ad valcrem property tax. However, the h05p1tal will
be subject to close scrutiny so as to determine whether or not it is operating
in the interest of the former owners.

24.10 Ooen medical staff.

24.10.1 A hospital must not restrict access to the use of hospital
facilities by any qualified, competent physician who is licensed to practlce
medicine in West Vlrgz.nla- Provided, That such cametency and qualification is
determined by the hospital in accordance with its published by-laws, policies,
atc,

24.10.2 A hospital may restrict its medical staff to a limited
mumber of members, based upon the service needs of the heospital. However, any
restrictions of the hospital's medical staff will be closely scrutinized in
determining whether or not the hospital is exempt fram ad valorem taxation.

24,11 Charges and fees.

24.11.1 A hospital may charge reasonable fses for the services that
it provides to a patient, These charges may include a reascnable amount above
the actual cost of service for the future use of the hospital.

24.11.2 Any revenue that the hospital realizes from its charges
shall be used solely for the maintenance and support of the hospital: Provided,
That a hospital may accumilate and aggregate a su.tplus of revenues over expenses
in accordance with the procedures authorized in subsection 24.9.3 of these

regulations,

24.11.3 If a hospital's expenses exceed its revenue, voluntary
contributicns may be used to make up the difference.

24.12 Voluntary contributicns and other revenus.

24.12.1 Any hospital may recelve voluntary contributions. Any
voluntary contributicns received by a hospital may be used for the following

DUrposes: o

24.12.1.1 To defray the expense of prcv:.d:.ng free or below cost
service to patients who cannot afford to pay for it. Any funds from
unrestricted voluntary centributions must be used to provide free or below cost
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services before being used for any other purpese:; this is not intended to limit
the amount of funds to be used to provide free and below-cost services.
Restricted contributions shall be used for the specified purposes. However, if
specialized equipment is needed and the hospital's financial condition is such
that the funds necessary to complete the purchase are not available, the
hospital may utilize up to 50% of the unrestricted contributicons available and
otherwise not budgeted at the beginning of the hospital's fiscal vear to
corplete the purchase; this procedure should be considered the exception to the
general rule because sound management practices dictate that necessary purchases
should be identified during the annual budget development process and
appropriate purchase planning should occur at that time.

24.12.1.2 To purchase equipment to be used in the provision of
medical treatment,

24,12.1.3 To purchase real estate for capital expansion,

24.12,1.4 To cover the cost of construction of capital
improvements, so long as they are to be used directly in the provision of
medical services.

24.12.2 If a hospital receives funds for capital improvement under
the Hill-Burton Act (42 U.S.C. § 291 et seg.), it is required, as a condition of
receipt of the funds, to provide a reasonable amount of free or below cost
services to those who are unable to afford such services., 8o long as the
nospital continues to provide such services to those whe are unable to pay for
services rendered, free or below cost services shall continue to be considered
as charitable; Provided, however, That the hospital's actual financial ability
allows the provision of such services.

24.13 ancillary functions.

24.13.1 A hospital may engage in certain non-medical activities, so
long as these activities are designed to serve hospital staff, employees,
patients and visitors and are not such as to cause the primary and immediate use
of the property to be other than charitable use in accerdance with Section 19 of
these regulaticns. These activities include, but are not limited to:

24.13.1.1 The operation of a parking facility,
24.13.1.2 The operation of a pharmacy,
24.13.1.3 The operation of a caféteria or coffee shop, and

24.13.1.4 The operatiocn of a gift shop.

24.14 Ieasing.
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24.14.1 A hospital may lease part of a tract cut for any legal use
and retain the tax exemption described under this Section so long as the primary
and immediate use of the tract is charitable in accordance with Section 19 of
these regulaticns and other restrictions in these regulations are net violated,

24.15 Vacant land and construction.

24.15.1 When a hospital purchases land which it intends to use for
capital improvaments, which will be used for charitable purposes, the land shall
not be exempt so long as the land is vacant, So long as the land is vacant, it
can be sold and used for noncharitable purposes.

24.15.2 Vacant tracts owned by a hospital will ramain subject to
taxation, even 1f plans are made which shew that the land will be used for fax

exampt purpeses.

24.,15.3 If constructicon is begun on a tract for the purpose of
making improvements to be used for hospital purpeses, such property shall not be
exempt under this Section until it has been put to such actual use as to make
the primary and immediate use of the property charitable in accordance with
Section 19 of these regulaticns.

24.15.4 If construction is begun on a tract exempt under this
Section fram ad valorem taxation at the time construction is initiated, such
construction shall not veoid the pre-existing exemption if the proposed use of
the improvements so constructed is to be a charitable use consistent with the
provisions of this Section.

24.15.5 Construction of improvements, the provosed use of which is
not charitable, shall not veoid a pre—existing exemption under this section until
such time as the primary and immediate use of the property is no longer
charitable in accordance with this Section and Section 19 of these regulations,

24.16 Bespital owned housing.

24.16.1 Property which a hospital cowns and uses for housing for
doctors, nurses, interns, technicians and other hospital personnel may be exempt
from ad valorem property tax., It is necessary for the housing to be located on
the same tract of property as the hospital. Also, it is incumbent upon the
hospital to prove that the housing is being used in a way which directly and
immediately relates to the charitable purpcses. Otherwise, such housing would
be used for purposes which would put it in campetition with generally available
commercial housing; such a use would not be primarily and immediately
charitable. .

24,17 Education facilities on hespital property.
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24.17,1 Possession by a hospital of property used as a place of
education shall not void the exemption provided under this Section so long as
the primary and immediate use of the property is for charitable purposes under
Section 19 of these regulations. If education is the primary and immediate use

of the property, then the exemption provided under this Section will typically
ne longer apply. However, the exemption provided under Section 16 of these

regulations may apply.

24.17.2  Any property owned by a hospital which is used as a place of
residence for medical or nursing students, or other students who are studying in
a medical related field . at the hospital shall not be exempt from ad valorem
property tax unless such property is exempt under Section 21 of these

regulations.

24.17.3 Recreational facilities shall not be considered property
used primarily and immediately for charitable purposes unless such facilities
are designed for and primarily and immediately used by patients of the hospitai.

24.18 Hospital service corporations, medical service corporations,
dental service corporations and health service corporations.

24.18.1  BHospital service corporations, medical service corvorations,
dental service corporations and health service corporaticns are exempt from ad .
valorem property taxation. See W. Va. Code § 33-24-4. See Section 35.40 of
these regulations.

24.19 Health cars corporations.

24.19.1 All health care corporations are exempt from ad valoram
property tax. See W. Va, Code § 33-25-3. See Section 35.41 of these
regulations.

§ 110-3-25 House of Refuge and Lunatic and Crphan Asvlums,

25.1 Bouse of refuge.

25,1.1 A house of refuge is exempt from ad valorem property
taxation if such house of refuge is operated for charitable purposes in
accordance with Section 19 of these regulations or is exempt state, county or
runicipal property or property of the United States or otherwise exempt public
property in accordance with these regulations.

25.1.2 For example: A community shelter for battered or abused
wamen is a house of refuge within the meaning of this section.

25.1.3 A Salvation Army mission providing food and living quarters
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to destitute pecple is a house of refuge within the meaning of this section.

25.2 Lunatic or orphan asylum.

25.2.1 A lunatic asylum is exempt fram ad valorem property taxation
if such lunatic asylum is operated for charitable purpcses in accordance with
Section 19 of these regulations or is exempt state, county or municipal property
or property of the United States or otherwise exempt public property in
accordance with these requlations.

25.2.2 an orpnan asylum is exempt fram ad valorem property taxation
if such orphan asylum i1s operated for charitable purposes in accordance with
Section 19 of thess regulations, is an educational institution in accordance
with Section 16 of these regulations or is exempt state, county or municipal
property or property of the United States or otherwise exempt public property in
accordance with these regulations.

§ 110-3-26 ‘Homes for Children or for the Aged, Friendiess, or Infirm, not
Conducted for Private Profit, .

26.1 A home for children or for the aged, friendless, or infirm not
conducted for private profit is exempt from ad valorem property taxation if such
home is for charitable purposes in accordance with Section 19 of these
regulations, or an.educational institution in accordance with Section 16 of
these regulations or is exempt state, county or municipal property or property
of the United States or otherwise exempt public property in accordance with
these regulaticns,

26.2 A home for the aged will not qualify for this exemption if in order to
gain admittance a person must deposit a substantial amount of money which can be
equated to the prepayment of rent, must pay an application fee, must pay a
damage deposit or must agree to pay a room charge unless the charge is
substantially less than market value and the difference is not subsidized
through a government program, It is necessary that the exempt activity meet the
constitutional requirement of charitable use.

§ 110-3-27 Fire Fngines and Implements for Extinguishing Fires, and Property
Used Exclusively for the Safekeeping Thereof, and for the Meeting of Fire

Companies.

27.1 All fire engines, implements for extinguishing fires, all equipment
which is used by firemen in conjuncticn with their job and all real estate upon
which fire houses are located is exempt from ad valcrem property tax if such
property is used exclusively for a charitable purpose in accordance with Section
15 of these regulations or is exempt state, county or municipal property or
property of the United States or otherwise exempt public property in accordance
with these regulaticns.
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27.2 To the extent that a private corporation maintains at a manufacturing
facility, or other facility of business, a separate structure which houses one
or more fire engines and to the extent that such structure and only that
struckture has been divided from the remainder of the business facility, such
structure is exempt.

27.3 If a private perscon, whether an individual, a corporation or
otherwise, is in the business of selling, leasing, repairing or servicing
equipment used for extinguishing fires, the examption provided herein shall not
apply to any such equipment which is intended to be used by a ¢lient or customer
of the business.

§ 110-3-28 Property on Hand to be Used in the Subsistence of Livestock on
Hand at the Commencement of the Assessment Year.,

28.1 A1l personal property on hand which is to be used in the subsistence
of livestock on hand at the camencsment of the assessment year is exempt from
ad valoram property taxation,

28.2 For sxample: Fead troughs and water troughs not permanently affixed to
realty, portable coops, horse trailers and portable livestock pens are sxempt to
the extent that they are actually and directly used for, and reasonably
necessary for the care or feeding of livestock on hand at the commencement of
the year. Feed troughs and water treoughs, coops and livestock pens which are
affixed to realty and fences, gates, barns and outbuildings are not subject to
the exemption, notwithstanding the fact that they are necessary for the care and
feeding of livestock,

28,3 Livestock includes, but is not limited to: cattle, horses, sheep,
chickens, domestic ducks, domestic geese, domestic turkeys, catfish, rabbits,
buffalo, mink, foxres, otters, pigs, miles, donkeys, domestic goats, ponies and
earthworms when raised for profit or consumption or use on the farm.

§ 110-3-29 Househeld Goods and Personal Effects.

29.1 Household goods and personal effects if not held or used for profit
are exampt from ad valoram property taxation. W. Va. Const. Art. X, § 1b.

2%.2 Household goods to the value of two hundred dollars, if used for
profit, are exempt from ad valorem property taxation.

29.3 Household goods, if used for profit, shall be valued at current market
value,

29,4 Household goods in exXcess of the value of two hundred dollars, when
held or used for profit, shall be valued at current market valus.
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§ 110-3-30 Bank Deposits and Monsy.,

30.1 All bank deposits and money (including cash) are exempt from ad
valoram property tax. W. Va. Const, art. X, § la.

30.2 Individual coin collections are treated as cash and sxempt, unless the
collection is being held or maintained for the purpose of future profit. 1In
such case, the collection is valued as tangible perscnal preperty and only the
value in excess of face value of coins which are U.S. Money is subject to

taxation.
§ 110-3-31 Household Goods not Held or Used for Profit.

31.1 Househcld goods not held or used for profit are exaempt from ad valorem
taxation.

§ 110-3-32 Persconal. Effects not Held or Used for Profit.

32.1 Personal effects not held or used for profit are exempt from ad
valorem taxation.

§ 110-3-33 Dead Victuals.

32.1 All dead victuals which are owned by individuals and intended for
their use and consumption are exampt fram taxation. .

33.2 Dead victuals which are being, or have been, processed for sale to
cthers are tc be considered inventory, and are subject to ad valorem property
tax. These shall include, but are not limited to the following:

33.2.1 Foodstuffs which are being processed for distribution to
outlets for sale to the ultimate consumer,

33.2.2 The inventory held by retail food cutlets.

33.2.3 The inventory of a restaurant and other food service
establishments.
§ 110-3-34 Property Used for the Public Purmoses of Distributing Water or

Providing Sewer Services by a Duly Chartered Nonprofit Corporation When Such
Property is not Held, Ieased Out, cor Used for Profit.

34.1 Property which is used for the public purpeses of distributing water
or providing sewer services by a duly chartered nomprofit corporation when such
property is not held, leased cut, or used for profit is exempt.
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§ 110-3=35 Cther Property Exeamct by Law.

35.1 Bonds for cost of real estate and public buildings and issued under
section 7-3-1 et seqg. of the West Virginia Code are exempt from ad valorem
property taxation. See W. Va. Code § 7-3-7.

35.2 Negotiable revenue bonds for acquiring, equipping, operating or
otherwise supporting or improving certain medical and long—term care facilities
issued under section 7-3-1 et seq. of the West Virginia Code are exempt from ad
valorem property taxation. See W. va. Code § 7-3-14.

35.3 Property of any parks and recreation camission crsated by a county
camission in accordance with Section 7-11-1 et seq. of the W. Va. Code is
exempt from ad valorem property taxation. Bonds, notes, debentures and other
evidences of indebtedness of such parks and recreation commission are exempt
from ad valorem property taxation. See W. Va. Code § 7-11-2.

35.4 Property of county development authorities established in accerdance
with section 7-12-1 et seqg. of the West Virginia Code are exempt from ad valorem
property taxation. Bonds, notes, debentures and cther svidence of indebtadness
of such authorities are exempt from ad valorem property taxation. See W. Va.
Code § 7-12-10.

35.5 Property of emergency ambulance authorities created under Section
7-15-1 et seg. of the West Virginia Code is exempt freom ad valorem property
taxation., Interest on obligations and all evidences of indebtedness of any such
authority are exempt from ad valorem property taxation. See W. Va. Code
§ 7-15-13.

35.6 Property of urban mass transportation authorities created under
section 8-27-1 et seg. of the West Virginia Code is exempt from ad valorem
property taxation. See W. Va. Code § 8-27-20.

35.7 All real and personal property acqu.i.red, heid and used by an adjoining
state 1n this State pursuant to the provisions of Section 8-28-9 of the West
Virginia Code for acgquisition, establishment, censtruction, lsase, equipment,
improvement, maintenance or operation of an alirport exclus:.vely for nonpreofit
public use is exempt from ad valorem property taxation in accordance with
section 11 of these regulations. See W. Va. Code § 8-28-9.

35.8 Property of reglonal airport authorities created under Section 8-29-1
et seg. of the West Virginia Code is exenpt from ad valorem property taxation.
Bonds, notes, debentures and other evidences of indebtedness of such authorities
are exerpt from ad valorem property taxation., See W. Va. Code § 8-29-13.

35.9 Property of county airport authorities created under Section 8-29a-1
et seg. of the West Virginia Code is exempt from ad valorem property taxation,
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Bonds, notes, debentures and other sevidences of indebtedness of such authorities
are exempt fram ad valcram property taxation. See W. Va., Code § 8-29A-13.

35.10 Property of municipal building commissions, county building
camissicns or municipal-county building commissions created under Section
8-33-1 et seg. of the West Virginia Code is exempt from ad valorem property
taxation. Bonds, notes, debentures and other evidences of indebtedness of such
commissions are exempt from ad valorem property taxation. See W. Va. Ccde
§ §8=33-7.

35.11 Grants of all classes of welfare assistance received under the
provisions of Chapter 9 of the West Virginia Code are exempt from ad valoraem
property taxation. See W. Va. Code § 9-5-1.

35.12 Bonds for payvment of costs associated with athletic
establishments created or acquired in accordance with Secticn 10-23-1 et seg. of
the West Virginia Code are exen‘pt fram ad valoram prope.rty taxation. __Se_e W. Va.
Code § 10-22-10. - e

35.13 All bonds of the State of West Virginia or any political
subdivisicon thereof issued for original indebtedness and not for payment of
current expenses under Section 13-1-1 are exempt from ad valorem property
tazation. See W. Va. Code § 13-1-33.

35.14 211 bonds of the State of West Virginia or of any pelitical
subdivision thereof issued under Section 13-2-1 et segq. of the West Virginia
Code for the purpose of refunding bends are exempt from ad valorem property
taxation. See W. Va. Code § 13-2-8.

35.15 Refunding bonds issued under Section 13-2A-1 et seg. of the West
Virginia Code and the income therefrom are exempt from ad valorem property
taxation. Ses W. Va. Code § 13-2a-10.

35,16 . Industrial Development and Coamercial Develepment Bond Act.

35.16.1 Revenue bonds for industrial and commercial development
issued pursuant to Section 13-2C-1 of the West Virginia Code and the income
therefrom are exaempt from ad valorem prooerty taxation. See W. Va. Code
§ 13-2c-15. o

35.16.2 The real and personal property which a county camnission or
a municipality may acguire to be leased, sold or otherwise disposed of,
according to the provisions of Section 13-2C-1 et seq. of the West Virginia Code
ls exempt from ad valorem property taxation. See W. Va. Code § 13-2C-15.

35,17 Airport Develooment Bond Act.

49




State Tax Dapar’me.nt
Title 110

Series 3 . . . _ _

35.17.1 Revenue bonds issued pursuant to the Airport Develcpment
Bend Act, section 13-2D-1 et seg. of the West Virginia Code, and the income
therefrom are exempt from ad valorem property taxation. See W. Va. Code
§ 13-2D-12, —_=

35,17.2 Real and personal property which a county coamnission may
acquire for an airport according to the provisions of Section 13-2D-1 et seg. of
the West Virginia Code is exempt from ad valorem property taxation. See W. Va.
Code § 13-2D-12.

35.18 Refunding bonds issued pursuant to the Revenue Bond Refunding
Act, section 13-2E-1 et seg. of the West Virginia Code, and the income therefrom
are exempt from ad valorem property taxation. See W. Va. Code § 13-2E-12,

35.19 Armories or any property acquired or used by the State Armory
Board under the provisions of Section 15-6-1 et seg. of the West Virginia Code
and the bonds issued thereunder and the incame therefram, including any profit
made on the sale thereof, are exempt from ad valorem property taxation. See
W. Va. Code § 15-6-18.

35.20 . Any supplies or equlpment purchased by the West Vlrglnla
Sheriff's Bureau (created under Section 15-8-1 et seq. of the West Virginia
Code) through the special fund created under Section 15-8-7 of the West VJ.rglm.a
Code ars exempt frofm ad valorem pfcperty taxation. See W. Va. Code § 15-8-12,

35.21 Sewerage works.

35.21.1 Revenue bonds issued under Section 16-13-1 et seq. of the
West Virginia Code, relating to sewerage works of municipal corporations and
sanitary districts, and the interest therecn are exempt fram ad valorem property
taxation. See W. Va. Code §§ 16-13-22f and 16-13-10.

35.21.2 All properties and facilities of muicipalities addressed
under Section 16-13-1 et seq. of the West Virginia Code owned or used in
connecticn with sewerage systems are exempt from ad valorem property taxation.
See W. Va. Code § 16~-13-22f, . _

35.21.3 All monies, revenues, and other income of municipalities
addressed under Section 16-13-1 et segq. of the West Virginia Code derived from
sewerage systems are exa:rpt from ac'i valorem prooerty taxation., See W. Va. Code
§ 16-13-22f.

35,22 Public service districts for water and sewerage gervices.

. 35.22.1 A1l property and inceme of public service districts for
wat.er and sewerage services established in accordance with Section 16— 13A—-l et
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See W. Va. Code § 16-13a-21.

35.22.2 Bonds issued by public service districts for water and
sewerage services established under Section 16-13aA-1 et seg. of the West
X§flrg1n1a Code are exempt from ad valorem property taxation., See W. Va. Code

le-13a-21.

35.23 The property, bonds, notes, debentures and other evidences of
indebtedness of a housing authority established under Section 16-15-1 et seg. of
the West Virginia Code are exempt from ad valorem property taxation. See W. Va.
Code § 16-15-14.

35,24 Property of urban renewal authorities.

35.24.1  Property of an urban renewal authority created under Section
16-18-1 of the West Virginia Code is exempt fram ad valorem property taxation.
See W, Va. Code § 16-18-15(b). . .

35,24,2 The ad valorem property tax exemption for urban renewal
authority property shall terminate when the authority seils, leases or otherwise
disposes of any property used in a redevelogment project to a redeveloper for
redevelopment. See W. Va. Code § 16-18-15(b}.

353.25 Any property acquired or used by the Solid Waste Disposal
Authority created under Section 16-26-1 et seg. of the West Virginia Code and
the income therefrom and any $olid waste disposal project and the bonds and
notes issued by such autherity and all interest and income therecn are exempt
fram ad valorem property taxation. See W. Va. Code § 16-26-19.

35.26 Property acguired or used by the West Virginia Turnpike
Camission under the provisions of Section 17-16A-1 of the West Virginia Code
and the income therefrom, and the bonds issued under the provisions of the
aforesaid code sections, and the income therefrom are exempt from ad valorem
property taxation. See W. Va. Code § 17-16A-14,

35.27 Revenue bonds issued for West Virginia University under Section
18-11-1 et seg. of the West Virginia Code and the interest thereon are exempt
fram ad valorem property taxation. See W. Va. Code § 18-11-25.

35.28 Revenue bonds for un:.vers:.ty capital improvements issued under
Section 18-11A-1 et seq. of the West Virginia Code are exempt from ad valcorem
property taxation., See W. Va. Code § 18-11a-7.

35.29 Revenue bonds for university facilities, buildings and structures
issued under Section 18-l11B-1 et seq. of the West Virginia Code and the intersst
thereon are exempt IZrom ad valorem property taxation. See W. Va. Code
§ 18-11=-11.
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35,30 Revenue bonds for Marshall University capital improvements issued
under secticn 18-12A~1 et seg. of the West Virginia Code are exempt from ad
valoram property taxation., See W. Va. Code § 18-122-7.

353.31 _Revenue bonds for state institutions of higher sducation issued
under section 18-12B-1 et seq. of the West Virginia Code and the interest
thereon are exempt from ad valorem property taxation. See W. Va. Code
§ 18-12B-4. _

35.32 Monias and property acquired by, retained bv or used by the West
Virginia Beard of Regents or its agents under the provisions of the West
Virginia BEducation Loan Bond Program under Section 18-27-1 et seg. of the West
Virginia Code and the income therefrem are exempt from ad valorem property
taxation. See W. Va. Code § 18-27-22.

35.33 all bonds issued by the Blennerhassett Historical Park Camnission
under the provisions of Section 29-8-1 et seg. of the West Virginia Code are
exempt fram ad valorem property taxation. See W. Va. Code § 29-8-10.

35.34 = 2Any property acquired or used by the West Virginia Railroad
Maintenance Authority, established under Section 29-18-1 et seg. of the Wast
Virginia Code, and the income therefram, and all bonds, notes and all interest
and incame thereon are sxempt from ad valorem property taxation., See W. Va.
Code § 29-18-19.

35.35 Property of any credit union organized under Section 31-10-1 at -
seq. of the West Virginia Code, or any other credit union act, except any real
property and any tangible personal property ownad by an such credif union, is
exempt from ad valorem property taxation. Any real property and any tangible
personal property owned by any such cradit union is subject to taxation to the

same extent as other similar preperty is taxed. See W. Va. Code § 31-10-33.

35.36 Any econcimic devaelomment project or any property acqguired or used
by the West Virginia Bconamic Development Authority, established under W, Va.
Code § 31-15-1 et seg., and the income theresfrom, and bonds and notes issued
under Section 31-15-1 et seg. of the West Virginia Code and all interest and
income thereon are exempt from ad valorem property taxation. See W. Va. Code
§ 31-15-20.

35.37 The West Virginia Dousing Development Fund.

35.37.1 Property, other than real property, of the West Virginia
Housing Development Fund, and cbligations for other evidences of indebtedness
and any monies, funds, revenues or other income held or received by the said
Housing Development Fund, and the notes and bonds of the said Housing
Development Fund and the income therefrom are exsapt from ad valoram property
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taxation. See W. Va. Code § 31-18-18.

35.37.2 All real property of the West Virginia Beousing Develcooment
Fund is subject to ad valorem property taxation., See W. Va. Code § 231-18-18,

35.38 The West Virginia Coammnity Development Authority.

35.38.1 All property, other than real property, of the West Virginia
Camunity Develogpment Authority, created under Section 31-19-1 et seq. of the
West Virginia Code, and its obligations for other evidences of Indebtedness
issued pursuant to the provisions of Section 31-19-1 et seqg. of the West
Virginia Code and any monies, funds, revenues or other income neld or received
by the said community development authority and the income therefrom are exempt
from ad valorem property taxation. See W. Va. Code § 31-19-20.

35.38.2 All real property of the Wet Virginia Community Development
Authority is subject to ad valorem property taxation., See W. Va. Code
§ 31-19-20. N ' '

35.39 Licensed fraternal benefit societies.

35.39.1 Property, except real property and office egquipment, of
fraternal benefit societies licensed under Section 33-23-1 et seg. of the West
Virginia Code is exempt from ad valorem property taxation. See W. Va. Code
§ 33-23-9(b).

35.39.2 All real property and office eguipment of fraternal benafit
societies licensed under Section 33-23-1 et seg. of the West Virginia Code is
subject to ad valorem property taxation. See W. Va. Code § 33-23-29(b).

35.40 . Property of hospital service corporatiocns, medical service
corporaticons and dental service corporaticns created in accordance with Section
33-24-1 et seq. of the West Virginia Code ars examt fram ad valorem property
taxation. See W. Va. Code § 33-24-4.

35.41 The property of all health care corporations created in
accordance with Section 33-25~1 et seg. of the West Virginia Code is exempt from
ad valorem property taxation. See W. Va. Code § 33~25-5.

35.42 Although the West Virginia Insurance Guaranty Association,
created under Section 33-26-2 et seq. of the W. Va. Code, is exempt from payment
of most fees and taxes levied by this State and its subdivisions, real and
perscnal property of the said association is subject to ad valorem property
taxaticn., See W. Va. Code § 33-26-15,

35.43 Although the West Virginia Life and Health Insurance Guaranty
Asscciation, created under Section 33-26A-1 et seq. of the West Virginia Code,
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is exempt from most fees and taxes levied by this State and its subdivisions,
all real property of the said association is subject to ad valorem property
taxation. The perscnal property of the said association is exempt from ad
valorem property taxation. See W. Va. Code § 33-262-16.
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PUBLIC COMMENTS TC THE EXEMFTION OF PROPEEH?;%FOM
AD VALOREM PROPERTY TAXATION -
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(-

g STP 19 MO

The fellowing are the public.comments received: on thg Exemptlon
Of Property From Ad Valorem Property Taxatien Eggulat1dﬂ These
regulations were originally filed as proposed regulatlons' in
December, 1986; a public comment pericd was held at that time and
public comments were received. When these regulations were again
filed in July, 1988, another public comment period was held;
additional public .comments were received. . The public comments
recelved from beth | public comment pericds are included zand
designated as either 1986 or 1988, The comments listed are not a
word-for-word recitation of those received; rather, what is provided
here is a synthesis of that received. The comments are followed by
a brief statement of the Tax Department' s response te the issue
raised. L

COMMENT (1S586): There is nc need for the regulation.

RESPONSE: State eX rel, Cook v, Rese, 2992 S8.E.24d 3 (W. Va. 1882)
requires the State Tax Commissioner to issue clear and specific
requlations and guidelines to assist assessors in determining
questions of exemption £from ad valcorem property taxation. As there
are no such regulations currently in effect, we are now complying
with the directive issued by the Supreme Court of Appeals.

Furthermore, additional judicial activity appears fto be in the
offing. By issuing these regulations, the amount of such activity
should ke reduced; alsc, there should be a reduction in the amount
of confusioft orn the part of assessors when deciding guestions of
aexemption from property taxes.

COMMENT (1986): The issue cf exemption from property tax should
be determined  on the basis of the Internal Revenue Service
designation of the organizatlion being classified as either a Section

501(c}(3) or (4) crganization.

RESPONSE: When an organization is c¢lassified as being an exempt
organization under either Section 50i1(C)Y(3) or 501(c)(4) of the
Internal Revenue Code, the c¢rganization is exempt from federal
income taxes. In contrast, West Virginia. Constitution article X,
secticn 1 authorizes the Legislature tTo exempt from ad wvalorem
property taxes any property which is used for charitable purposes.
(Emphasis added.) Neither the Constitution notr the statutes which
implement the constitutional provision make reference to ownership
by such an organization of the property in guestion when authorizing
certain property to be exempt; the only issu=s 1s the use o©f the
property. Therefore, for purposegs of determining exemption from ad
valorem property taxes, the Internal Revenue Service exemption
classification is not conclusive te the guestion of use.
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It alsc should be noted that W. Va. Code § 11-3-9 allows
property belonging to a hospital not held or leased out for profit
to be exempt. Section 9 must ke read in light of the constitutional
provisien authorizing the charitable use exemption because that
provisicon authorizes Section 9.

COMMENT {1286): The = definitions of "non-profiit"” and
"not~for-profit,” as prov1ded in Sectiocn 2. 40, are overly narrow 1in
that these terms would not allew any exXcess revenue, <tThereby
resulting in a "hand-to-mouth" existence.

RESPONSE: The definitions_cf the terms in guestion were expanded to
allow for proéfits which may be held or used for planned future use
in furtherance of the charitable purposes of the crganization.

COMMENT (18886): _Under Section 2Z4.4, there is a prohibition

againsgst allowing office space within the hOSpltal te be provided
free or at reduced cost to staff physicians in order to recruit them

into the area. - _ -

RESPONSE: While we understand _ the problems _associated with
recruiting physicians, it must be understocd at the outset that
exemption must be based on the charitable use of the property. To
say that the office space in which a physician engaged in the
private practice of medicine (affiliated physician) is a charitabie
use is guestionable at best. By the same token, office space made
avallable tc physicians who are actually emplayed by the hespital con
at least a half-time basis (staff physicians) is the provision of an
cffice toc an emplecyee and it is consistent with the charitakble use
concept; this envisions offices for radioclogists, anesthesioclogists
and other hospital-based physicians.

Section 24.4 was rewritten To alleow for the foregoing by
defining "staff physicians" and "affiliated physiciansg,” and then
stating that the provision of ©ffice space fTo staff physicians is
authorized.  We feel the provision of free or reduced cost office
space to =affiliated physicians is Dbeyond the constitutional
authorization. It should be noted that 1if the hospital has =a
separate office complex in which physicians maintain theilir private
practice of medicine, the tract of land and office complex must be
divided from the hospital in order %o maintain the hospital's
exemption. This would be necessary because it could not be stated
that an office complex housing many physicians who are maintaining
their respective medical practices 1s property being used for
charitable purpcses, '

COMMENT (1986&}: The term "hospital’ dces not allow for satellite
facilities ¢b emergericy care facilities.

RESPONSE: The term "hospital” was expanded to include such a

facility if the facility is actually owned by a charitable hospital,
is operated cn a charitable basis and is primarily used for the
patient care activities which are specified. See Section 24.7.3.

The distinctions are necessary te prevent abuse of the exemption;
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i.e., where some physicians may be operating an emergency care
facility on a profit-making basis.

COMMENT (198&}: Section 24.8 provides a right of free care o
all, regardless of ability to pay or the financial situation of the
hospital. ST ' ' :

RESPONSE: Section 24.8 was substantially amended to in part require
that: - T

(1) <charity care ke provided in accerdance with a charity care
plan which must be developed by the hospital's board of trustees;

{2) the charity care provided under the plan be provided at a
level consistent with the charitable classification of the hospital;

{(3) free and belcw-ccst medical care may be provided at a
level consistent with the hospital's actual financial ability; )

(4£) charity care does not include bad debts;

{5} a hospital may not régulre evidence of ability to pay the
medical bills incurred in order £for a person to receive emergency
medical care or medical  care for treatment of a2 life threatening
conditien;

(6) the charity care reguested must be medically approprizte
and routinely provided by the hespital.

It is felt that by allowing each hospital tc develcp 1its own
policy  defining the level of charity care it will provide, the
hospital must provide carég to theose who fall within the policy cr
those who regquire emergency medical care or medical care to treat a
life threatening conditicon. Additiecnzlly, the financial ability of
the hospital may be taken into consideration when dJdetermining the
level of charity care to be preovided. . It is important to remember
that the exemption from property tax is based upon the charitable
use of the hospital. The charitable use required is best determined
by the charitable care provided.

CCMMENT {(1986}: Secticon Z4.9 is felt to be overly restrictive in
that it disallcws leased areas in the hospital to be in excess of
10% cf the available flcor space on the floor where the activity is
located, in that the disallowance c¢f private gain might prohibit

arms-length transactiocns, in that the payment ¢f salaries which are -

ccmparzable to those paild for similar services in the community would
severely hinder ©perscnnel recruitment, and 1in that employee’
incentive plans and bonuses are prohibited.

RESPONSE: In reviewing the comments, it was felt that the 10}
limitation, as stated, may have been overly restrictive. Upon
consideration, it was felt that the greatest percentage of available
space 1n the hespital wcoculd normally be designated for patient rooms
with the remainder involving activities such as the business office,

surgery areas, pharmacy, gift shop, etc. Because of the nature of
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the many activities, it was determined that instead of limiting
leased activities to 10% of the available floor space on the floor
where the activity is located, the limitation should be based on the
total available flcor space in the hospital; as a result, leased
operations may now not exceed more than 10% of the total available
floor space in the hospital. This allows such activities to be
lecated on one floor or ‘throughout the hogpital. It must be noted
that even though the hospital may not he operating a leased area for
profit, the lessee of the area in questicn, and whe also would be
the "owner". of the activity occurring thereon, would prebably be
considered as a for-profit organization and not as a charitable
organization; such an organization would not otherwise be exempt.
As all leszees would benefit from the hospital's exempt status, the
total amount of area available for such activities must be kept at a
minimum. Because the area of non-charitable use must be de minimis
in crder tec not disturb the exemption of +the hospital, the 10%
limitation was developed.

Also wvalid was the complaint that arms-length transactions
could be prechibited. .As a result, a proviso was added which allowed
payments for the receipt by the hospital of reasonable goods and
services which are provided under valid arms-length transactions.

Another criticism was that the limitation that salaries were *o
be comparable to those paid for similar services in the community
would have a detrimental effect on recruiting medical personnel. It
was felt that some type of standard was needed to prevent a
situation where salaries might be used to siphon funds or some
similar activity. However, in recognition that a larger area may ke
necessary when developing comparable hospital operating statistics,
the geographical limitation was changed by expanding the term
"community" to be state-wide and that for salary comparisen
purposes, hospitals may use salaries paid at hcospitals outside the
State so long as those hospitals are not more than 100 miles from
the borders of the State. As that area encompasses some very
substantial metropolitan areas, there should not be problems with
recruiting personnel. - -

In response to the criticism that the regulations prohibit the
payment of bonuses and similar employee incentive plans, we agree
that such acticens are not necessarily inconsistent with the
charitable use basis for the exemption where it is shown that they
are not merely a device for diverting profits and that they
contribute directly and immediately to the charitable purpose. -

COMMENT (1986): Section 24.10 is overly broad in application in
that it allows access to the hospital by any physician, regardless
of gqualifica®ion or ccmpetence.

RESFONSE: We felt this _comment was valid. Section 24.10 was amended
to allow competency and qualificaticon to be determined in accordance
with appropriate published hospital by-laws, policies, etc.
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CCMMENT (1986}): _Section 24.12 limits the use of urirestricted
gifts and requires the provision of medical care to all who reguest,
without consideration being given to the hospital's financial
condition.

RESPCONSE: There may be some wvalidity to the concern expressed over
the limitaticn on the use of unrestricted gifts. While we feel that
the primary emphasis on the use 9of such gifts should be ths
provision of charity care, we realize there may be a necessity to
utilize a portion of such funds tc assist in purchasing nesded
equipment. . Section Z24.12 now authorizes for such purchases the use

of up to 50% of the unrestricted gifte available and otherwise not
budgeted at the beginning of the hospital's fiscal year. However,
because heospitals seem to feel that sufficient funds are not
available for charity care purposes, it is our contention that
unrestricted gifts should first be designated for such purposes. It .
should be noted that this section does not prevent the investment of :
unrestricted gifts 80 lcng as the proceeds from such investments are
used for c¢harity care; after all, charitable use is the basis for
the exemption. Finally, restricted gifts may be used only for the
designated purpocse.

Ingdfar ag Secticn 24.12 relates toc the provision of care to
those who so regquest, the regulations now provide that the hospital
must have the financial akility %o provide such care.

COMMENT (1986): Section 24.15 reguires vacant land owned by a
hospital to be subject to tax.

RESPONSE: It must be ncted that the Constitution authorizes

exemption when property is used for exempt purposes. Furthermore,
the use ceontemplated must be primary, direct and immediate, not
secondary or remote. See State ex rel. Farr v. Martin, 105 W. Va.

600, 143 S.E. 35¢ (1928); Central Realitv Co. v. Martin, 126 W. Va.
915, 30 S.E.2d 72C (1944). As vacant land is not being primarily
and immediately used for exempt purposes, it therefore must be
subject to taxation. The exemption may not ba authorized until the
exempt use actually commences, :

COMMENT 1986: Hospital owned housing provided to heospital perscnnel o
should be exempt under Section 24.16.

RESPONSE: We agree to the extent that the housing is located on the
same tract cof land as the hospital and it can be proven that the
housing is being used in a way which directly and immediately
reilates to the charitable purposes.

COMMENT (1986): Hospital owned heousing used for student
residences should be exempt under Section 24.17.

RESPONSE: While we disagree with the comment, it should be noted
that such property may be exempt elsewhere in the regulatiocns. The
distinction is necessary because the property would not be used for
charitable purposes; therefore, it would not have the charitable use
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exemption avallable. It may be =subject *to the education use
axempticn.

COMMENT (1988): There is neo basis for filing the regulations as

emergency reagulaticns.

RESPONSE: This issue is moot in that the emergency status of the
requlations was withdrawn. ' '

COMMENT (1988): The npature of the office space available to
rhysicians sheuld ke clarified.

RESPONSE: Additional <¢larification has Dbeen provided by further
defining "staff physician" and expanding the types of. space which
may be made available to all physicians. There is nothing in the
regulations which preohibit the hospital £from contracting with and
providing cffice space for certain hospital-based physicians such as
radiclogists, pathologists and emergendy room physicians.

COMMENT (1988): The hospital must be able to determine those
most in need of charity care and to limit the utilization of charity
care services tc necessary services, and it should not be reguired

te netify each uninsured person of its charity care policy.

RESPONSHE: Section 24.8.1 refuires each hospital to develop a charity
care policy to govern the provision of charity care. Furthermore,
Section 24.8.4 requires a hospital to provide free and below cest
service to those unable to pay, and the provision of such service is
tec the extent of the hospital's actual financial ability and it must
be consistent with <the hospital's charity care policy. It 1is
apparent from the foregoing <that a hospital possesses great
flexibility in developing its charity care policy and determining
its actual financial ability tc provide such services.

The Tax Department is in agreement that hospitals should be
able to limit the utilization of charity care to necessary services;
however, it "must be nocted that necessary services are more than
emergency services required for the care of a life threatening
conditicn. It is incumbent upen the hospitals to define in <the
respective charity care policies the nature of the services which
will be provided. :

While it is true that not every uninsured person is a candidate
for free or below cost medical care, there is a guestion as to just
how a qualified person will Bé made aware of the availability of
such care. Notification of the availability of such care should not
be equated with the preovision of such care in every instance. The
question of gqualification should be addressed. in the hospital's
charity care pclicy.

COMMENT (1988): In order to be competitive, salaries must be
comparable on a nationwide basis, nof just within 100 miles of the

West Virginia border.
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RESPONSE: While i1t is true fhat_ the recruitment of personnel occurs

on a nationwide basis, it must be noted that other major hospitals

in the neighboring states are similarly situated. In effect, West
Virginia is part cof a region and that region is one of many which
cemprise the natien. As the other hospitals in the . region

undoubtedly will attempt +to remain competitive on a nationwide
basis, 1t is only necessary for West Virginia to remain competitive
within the region.

Section 24.9.2 authorizes for salary comparison purposes the
use of salaries paid at hospitals which are located no mere than 100
miles from the West Virginia bcrder. In effect, this expands the
borders of West Virginia 100 miles and includes Washington, D.C.,
Pittsburgh, Cleveland, Columbus, and possibility Cincinnati.
Surely, if West Virginia salaries are comparable with those
metropolitan areas, they will be comparable on a nationwide hasgis.
Furthermore, it ~also must be noted that salaries used in any
comparison are not restricted to those paid at non-profit hospitals;
the regulations by implicaticn allow the use of salaries paid at
for-profit institutions.

COMMENT (1988}): Any surplus of revenue over expenses must be
available for other than just charitable uses.

RESPONSE: Section 24.9.3.2 has been amended to authorize the use of
surplus funds for purposes which carry out the hospital’'s charitable
activities,

COMMENT (1988):  Hospitals must be able to exclude physicians whe
do not meet competency requirements and gualifications.

RESFONSE: The Tax Department agrees with this cemment. All that is
reguired is that a hospital establish and publish its by-laws,
policies, etc., and that any question of competency or qualification
be determined in accordance with those documents.

CCMMENT (1988): Rather than. being required +o¢ use revenues
solely for the mainteériance of the hospital, a hospital should ke
allcocwed to enter into jeint ventures or cther business
cppoertunities.

RESPONSE: At issue is the guestion of just how far may a hospital go
in its Dbusiness activities and still retain its charitable
exemption. Sections 24.9.3.2 and 24.11.2 have been amended to
provide additional clarificatien.

COMMENT (1988): A  hospital should have g¢greater freedem in
determining the use of voluntary unrestricted contributions.

RESPCNSE: The Tax Department is of the opinion the regulations
strike a proper balance in regard to voluntary unrestricted
contributions. Restricted contributicns are used for the purpose
for which they were donated. Unrestricted coeontributions are to be
used for free and below cost care; however, if necessary, a porticn
can be used to assist in purchasing needed eguipment.
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While this does not place a cap upon the amount of free and
below cost care provided by a hospital, it does provide funds which
may be used for that purpocse.

COMMENT (1988): Hospitals shculd not be required %o establish
and maintain records which demonstrate the creation and nctification
of the existence "of the charity care policy, and the requests and
disposition of regquests for free and below cost care.

RESPONSE: The basis for the property tax exemption is the charitable
use of the property in gquestion. What better way to prove
charitable use than through the maintenance of appropriate records.

CCMMENT (19883: A hospital should be eligible for property tax
exemption as long as the property is being used on a non-profit
basis.

RESPONSE: West Virginia Constitution Article X, § 1 only authorizes
exemption for charitable use, not non-profit use.

CCMMENT (1988): Hospital owned housing or housing provided to
hospital personnél should be exempt if operated on a non-profit
basis. )

RESPONSE: Absent a clear operational necegsity, the charitable
purpcse of such a policy would be highly gquestionable. It would
allow a hospital te purchase expensive homes which would be rented
to hospital personnel. This would not be considered as a charitable
use. Insofar as dormitery facilities for students are concerned, an
exemption is available If the facilities can gqualify under Section
21. : ‘ R

COMMENT (1988): Rather than emphasizing the rendering of medical
care to those unable to.pay when determining questions of charitable
use, recognition should be given to the concept of community benefit
which may be based on the follewing: (1) Medical staff membership
possible for.qualified physicians consistent with size and nature of
hospital facilities; (2) Provision of care to all persons in the
community who could pay either directly or through third party
reimbursement; (3) Promotion of the health ©f a class of persons
broad enough to benefit the community; and (4) conduct of affairs to
serve a public rather than a private interest.

RESPONSE: The medical staff membership concern is already addressed
in subsection 24.10 wherein authority is provided feor limiting
medical staff Dbased upon the service needs of +the hospital.
Additionally, subsection 24.1.2 prohibits the use of a charitable
hospital for private gain. The Tax DPepartment is of the opinion
that the limitations provided in the regulations are ceonsistent with

the proper operation of a charitable hospital.

The Tax Department dces not agree that a charitable hospital .
may provide medical care to only those who are akle to pay and still
retain its exempticen from property ta=xes. The effect o©f such a
cencept may be to authorize the denial of medical care for those
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unable to payv. By the same tcken, the promoction of the health of a
class of persons may very well. result in the reduction or
eliminaticn of health care for the class cf people who are unable to
pay for the medical care provided. Both concepts are not consistent
with the idea of using property for charitable purposes,

COMMENT (1988): The regulations regquire the maintenance of

raecords which are dﬁ;iicative of those required by the West Virginia
Health Care Cost Review Authority.

RESPONSE: The regulations were amended +to provide that heospitals
need not maintain duplicate records which provide the information
required if the information is already maintained by the hospital
and on file with HCCRA. : ,

COMMENT (1988): Section 24.3 does not indicate the disposition
cf property which one tax exempt entity leases from another.

RESPONSE: It is the use of the property, not the nature of the
lessor and the lessee, which determines whether the property is
exempt from property taxes. Froperty should be classified as exempt
when it is used for charitable purposes. However, property not used
for charitable purpcses should not be exempt, regardless of who owns
or leases the property, unless another exemption is applicable.

COMMENT (1988): Secticn 24.9 is ftoo restrictive in that it
disallows membaers of the board of trustees from doing business with
the hospital.

RESPONSE: The proviso_in Section 24.9.1 authorizes such persons to
provide reasonable gcocds and services under wvalid arms-length

contracts.

COMMENT (1988):._ Sectign _ 24.11 should authorize the use of
hospital revenues %o be used for the furtherance of charitable
activities.

RESPONSE: Subsection, 24.11.2 was amended to incorporate the uses .
provided in Subsection 24.9.3. Subsecticn 24.9.3.2 was amended to .
authorize the expenditure of revenues for the purpose of carrying
out the hospital's charitable activities. :

COMMENT (13988): The regulations present & balanced approach
between competing interests.

RESPONSE: The Tax Department agrees.
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2. Explanation of akbove estimates:

The rule should have no cost effect because it does not envision
any expenditures.

3. Obhjectives of these rules:

The objective ©f the rule is to provide guidelines which will
assist assessors in determining questions of exemption fro~ ad
valorem property taxation.




C HARLESTON
A Rea

M EDICAL
C ENTER

=AARLESTORN AREA MIERICAL CENTER
1210 Elmwood Avenue « P. O, Box 1547 FILED
Charleston, West Virginia 25326 « 304 /348-7627 :

180 s b8 auon =,

January 27, 1987 : : RE@EH Ljﬁ%jj_n

Mr. Michael E. Caryl

Tax Commissioner Q“ﬁTE TAX

State Tax Depariment ) COM

State Capitol MESS{ONEE#
Charlaston, West Virginia 25301 ?

RE: Proposed Legislation Relating to Exemption
of Property from Ad Valorem Property Taxation

Dear Mr, Caryl:

I have reviewed the propcsad WV Administrative Regulations, Chapter 11-3,
Series IIl, relating to the exemption of preperty from ad valorem property
taxes, filed by the Stats Tax Department on December 5, 1986. The purpose of
this Tetter is to express some of the concerns which I share with other members
of Charleston Area Madical Center's Executive Management Group, including the
CAMC Board of Trustees, in reference to the propcsed regulations, My concerns
relate specifically to the regulations which have a direct impact upon the
retention of the ad valorem tax exemption of non-profit hospitals. The areas
which I am requesting be evaluatad are as follows:

1. Section 4.40: Definition of Non-Profit,

Section 4,40 defines the terms "non-profit" and "not-for-profit"

as "used with a view to producing no profit on total aggregate
operations." The definition goes on to allow the exacting of

charges from beneficiaries and deriving profits from beneficiaries

on & case by case basis "so long as total aggregate annual operations
produce no significant private gain." The two quoted phrases ars
inconsistent and make the definition ambiguous. However, the
Tanguage "used with a view to producing no profit on total aggregate
operations" is particularly bothersome and should be deleted. MNon-
proefit institutions must produce an excess of revenues over
expenditures to be viable. In the case of non-profit hospitals, the
West Virginia Health Care Cost Review Authority specifically recognizes
the propriety of a non-profit hospital achieving a reasonable excess
of revenues cover expenditures in order for the institution to be

able to develop programs, replace equipment and to be able to operate
on other than a "shoe string" basis. While we agree that there
should be "no significant profit gained" connected with non-profit
institutions, the definition goes far beyond that limitation and
should be substantially revised.

GEMNERAL DIVISION * MNMEMORIAL OIVISION




Mr. Michael E. Caryl
January 27, 1987

Page Two

Secticn 23.8: Admissions and Ability to Pay.

Section 23.8.5 states that a hospital will not be considered
charitable and, therefore, will not be granted tax exempt

status if it does not provide free and below cost services

to all who reguest medical care but are unable to pay for it,

I am of -the opinion that hospitals should be allowed to

impose reasconable restrictions for care which is to be

provided either free or below cost. There are occasions

when the hospital is operating at near or full capacity ard

is, therefore, limited in accepting additional patients.,
Financial limitations could also hinder a hospital from
providing care to all indigent persons who ask for care,

Although CAMC would always 1ike to be able to provide charity
care to all who request it, capacity and financial limitations
could at certain times prevent them from doing so. Also, this
type of requirement has the potential for encouraging "economic
transfers” from for-profit hospitals to not-for-profit hospitals,
Since current regulations under COBRA prohibit such action by all
institutions participating in Medicare, this saction would

seem to be unnecessary!

Section 23.9.1a: Leased Areas for Necessary Segments of
Normal Hospital Operations.

This secticon states that leased areas *o private businesses

for the purpose of furnishing necessary segments of the

normal hospital operation shall not be more than 10% of the
available floor space on the hospital floor where the leased
area is located. If the hospital has several flcors, they
might wish to have all such leased areas centraily located on
one floor as a matter of convenience, aspecially for those
patients which might be physically handicapped., I am requesting
that consideration be given to amending this section to include
& limitation on the total amount of space which can be leasad
in the entire hospital building to private businesses rather
than limiting the space on each floor.

Section 23.9,2: Salaries of Personnel.

This section states that the salaries paid to employees and
staff members must not be excessive when compared to other
salaries for similar services in the community. Since

hespitals are a specialized business. and compete on 2 nationwide
basis for qualified executive and administrative personnel,

I feel it would be more apprepriate for hespitals to be aliowed




Mr. Michael E. Caryl .
January 27, 1537 : S
Page Three . _

to compare salaries on a nationwide rather than on a local
basis. Such an amendment would permit hospitals more leverage
in recruiting and obtaining better perscnnel. Additionally,
this establishes a very subjective standard with no guidelines
and will undoubtedly Tead to substantial Titigation if
enforcement were attempted.

Section 23.9.3: Free Office Space.

This regulation appears tc require that if free office space is
offered to one physician, it must alsc be set aside for all
physicians on the staff., A hospital could easily have more
demand from staff physicians for free office space than what
they physically have available. Again, this standard is
unreasonable, In effact, it requires that no space be provided
for any physician, This section should be eliminated,

Section 23.8.4: Salary, Bonuses and Gifts.

This section prohibits the payment of any surplus operating
funds to employees in the form of salary bonuses, The payment
of minor salary bonusss to employees in order to reward them

for their services is a customary practice in the healthcare
industry. This standard severely restricts management's ability
to reward outstanding performance., It also attempts to direct
nospital wage and salary programs in a way which will make it
more difficult to retain top caliber talent in West Virginia,
This section should be deleted or substantially revised to
aliow bonuses.

Section 23.10: Open Medigal Staff.

This section prohibits a hospital from restricting the access
of any physician licensed to practice medicine in West Virginia
to the use of hospital facilities. The proposed regulaticon
further states that a hospital may restrict its medical staff
tc a lTimited number of members, bassd upon the service needs

of the hospital., The hospital feels a deep responsibility

in providing patients with competent physicians who are well
qualified and who maintain a good standing in their field of
practice. The hospital could Jecpardize its ability to obtain
malpractice liability insurance 91 they are required to open
their staff teo physicians whose past practices have demonstrated
that they are poorly gqualified and not competent to render care
in accordance with the standards of the hospital. Furthermore,
in order for the hospital o offer quality care to its patients




Mr. Michael E, Caryl
January 27, 1987 o
Page Four . . - -

and obtain malpractice insurance, I fee] they should be permitted
to require that staff members participate in risk management and
quality assurance programs. This section restricts the hospital's
ability to control quality of practice in its facilities and
should be deleted,

8. Section-23.12: Restrictions on Use of Voluntary Contributions.

This section Timits the permissible uses of voluntary contributions
Lo patient care, equipment, and capital improvements. Additionally,
funds received from unrestricied voluntary contributions are
required to first be used to provide services either free or below
cost., Restrictions such as these on the use of the contributions
could result in a decrease in the contributions received. Often-
times, donors make contributions and specifically state their
requested use of such funds, some of which do not meet the
requirements outlined in this section. I am not particularly
opposed to the requirement that unrestricted contributions be used
first to provide free or below cost services, but I do not fael
Timitations should be placed on the use of restricted contributions
when such contributions are not made for patient care, ecquipment,
and capital improvements.

Piease accept this as my request to the State Tax Department for the above
sections relating tc the proposed legislation to be evaluated and censidered
for revisions ¢r clarification.

I sincerely appreciate your consideration of my ccmments in reference to

the proposed legislation, which I am making on bzhalf of Charleston Area Medical
Center and other non-profit hospitals providing services to their respective
communities within the State of West Virginia.

Sincerely,

Phillip H. Goodwin, FL.A.C.H.E.
Executive VYice President :

PHG:ea]
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LRLEBTON AMEA MAEDISAL DENTER

Brooks and Washington Strests e P, G. Box 1547
Charleston, West Virginia 25328

February 12, 1987

John Mcntgomery, Esquire

Senior Technicel Aftorney

West Virginia State Tax Department
Post Office Drawer 2389
Charleston, West Virginia 23328

ROISTAID V341
(A L XY A1VIS
£0 Z Ha L1 834 1061

Re: Comments by Charleston Area DMedical Center, Inc. ("CAMC"}
as to Proposed Rule on Property Tax Exemptions

Dear Mr. Montgoemery:

Charlesten Area Medical Center, Inc. commented on the referenced
propesed rule_in the form of a letter dated January 27, 1887 from Phillip H. Goodwin,
CAMC's Executive Vice President. In reviewing that correspondence, I noticed a
mistake which I would like to have corrected. On the first page of the letter, on
the third line from the bottom, the phrase "no significant profit gained” was intended
to read "no significant private gain.”

Enclosed is a revised first page of the letter, which I hope you will accept
in lieu of the original first page of the letter. If you have any gquestions, please
give me a cell.

Very truly yours,

Mgl o Q8 W WA 9 Qa

Marshall A. McMullen, Jr.
CGeneral Counsel

MADM,ir:cbh
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Tax Commissicner
State Tax Department

State Capitol
Charleston, West Virginia 25301

RE: Proposed Legislation Relating to Exemption
of Property frem Ad Valorem Property Taxation

Dear Mr, Caryl:

I have reviewed fhe proposed WV Administrative Regulations, Chapter 11-3,

Series III, relating to the exemption of property from ad valorem property
The purpose of

taxes, filed by the State Tax Department on Decemher 5, 1986,
this letter is to express some of the concerns which I share with other members

of Charleston Area Medical Center's Executive Management Group, including the
My concerns

CAMC Beard of Trustees, in refersnce to the proposed regulations,
relate specifically to the regulations which have a direct impact upon the
The aresas

retention of the ad valorem tax exemption of non-profit hospitals.
which T am requesting be evaluated are as follows:

Definition of Non-Profit.

1. Section 4,40:
Secticn 4,40 defines the terms "non-profit" and “not-for-profit
as “used with a view to producing no profit on total aggregate
cperations.” The definition goes on to allow the exacting of
charges from beneficiaries and deriving profits from beneficiaries -
on a case by case basis "so long as _total aggregate annual operations
produce no significant private gain." The two guoted phrases are
inconsistent and make the definition ambiguous. However, the
Tanguage "used with a_view to producing no profit on total aggregate

operations" is particularly bothersome and should be dsleted. Non-

profit institutions must produce an excess of revenuss over
In the case of non-profit hospitals, the

expanditures to be viable,

Wast Virginia Health Care Cost Review Authority specifically recognizes
the propriety of a nom-profit hospital achieving a reasonable excess -
of revenues over expenditures in order for the institution to be

able to davelop programs, replace equipment and to be able to operats
While we agrese that there

on other than a "shoe string" _basis.
should be "no significant private gain” connected with non-profit

institutions, the definition goes far beyond that limitation and
should be substantially revisad.

SENERAL GIVISION » MIEMORIAL DIVISION
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STATE TAX
CCMMISSIONER

‘f 1

WEST VIRGINIA HOSPITAL ASSOCIATION

January 30, 1987

Ccmmissiconer Michael E. Caryl
State Tax Department

State Capitol

Charleston, West Virginia 25301

Re: Proposed Legislative Regulations
For Exemption of Property From
Ad Valorem Property Taxes

Dedar Commissioner Caryl:

The West Virginia Hospital Asscociation is pleased to receive this .
opportunity to comment on proposed regulationg issued by vyour
office on December 5, 1986.

West  Virginia hospitals have a strong record in providing
uncempensated care to the communities these hospitals serve. In
1982, our hospitals provided $66 million worth of uncompensated
care, representing 5.9% of gross patient revenues., In 1985, this
figure increased to $102 millicon which represents 7.8 per cent of
gross patient revenues, Nationally, uncempensated care
represented only 5.8 per cent of gross patient revenues. Further,
in 1985 and 1986, West Virginia hospitals were the only hospitals
in the United States who relieved the burden of state government
by contributing six million dollars to West Virginia for
madicaid, - -

Based on this favorable record of charitable activity, please
consider our review and comments on behalf of 98 per cent of all
not for profit hospitals in the state of West Virginia.

Pennsyivania Avenue ~ Chariesion, West Virginia 25302 (304) 345-9842




i. THE PRCPOSEFD STANDARD FCOR HOSPITAL ADMISSIONS

AND ABILITY TC PAY IS INAPPROPRIATE AS A PRAC-

TICAL MATTER AND UNDULY RESTRICTE THE CONCEPT

OF CHARITY

Section 23.8 of the proposed regulations entitled "Admissions and
ability to pay" lists criteria pertaining to free and below cost
care which must be Zfurnished by hospitals to gqualify as a
charitable activity, The importance of this section is
immediately apparent. Secticon 23.8.2 notes that the policy of a
hospital relating tc admission of patients unable to pay for
medical care and treatment is "the most important single element"
in the charitakle determinaticn. Section 23.8.5 specifically

recites:

"A hospital will not be considered charitable
and, therefore, will not be granted tax axemnpt
status 1if it does not provide free and below cost
services to all who regquest medical care but

are unable to pay for it."

This impecrtant standard ‘literally interpreted could cause a
charitable hospital +to self liguidate because the requirement

for provision of free and below cost care is unqualified.




Although it -is recognized that  federal ~standards concerning
qualification ¢f _ hespitals as tax exempt activities are not
binding upon the West Virginia Tax Cormmissioner, an examination
of the history of free care requirements is both relevant and
instructive. To this end, +two IRS Revenue Rulings are now

discussed.

Revenue Ruling 56-185, 1856-1 C.B. .202 reguired consideration
of a number of factors to determine charitable status, including

the provision that a hospital:

"must be coperated o the extent of its

financial ability for those not able to

pay for the services rendered and not ex-
clusively for those who are able and ex-

pected to pay."”

Emphasis supplied. This rule was generally interpreted to
regquire a hospital to devote some unguantified amcunt of its
services . tc the indigent_either at no cost or below cost.

At no point has this porticon of Revenue Ruling 56-185 Dbeen
construed to mean that a hespital to be charitable has an‘open
ended regquirement to treat all persons who are unable to pay.
Significantly, this free care or bkelow cost reguirement was
modified by Revenue Ruling 69-545, 1969-2 C.B. 117 "to  remove
therefrom the regquirements relating to caring Zfor patients

witheut charge or at rates below cost.”

Thus, the ungualified reguirement that hospitals provide free or

3




below cost care to all persons unable to pay has never been a
federal requirement for a hospital to qualify for tax exemption
purposes. . At best, the rendition of free care was only one of
several factors considered. Even when a free care requirement
existed under Revenue Ruling 56-185, the financial ability of +he

hospital was an important limitation modifying compliance,

As the proposed rules of section 23.8 illustrate, a literal
application of the unbridled requirements of free care tc all who

qualify will, in the long run be counterproductive in that:

{a) If literally applied, the hospital could
lose ability to care for any patients in-
cluding the indigent or provide such care in
less. than a quality manner bsacause of com-—

promising financial considerations,.

{b) Because of the emphasis placed on this
regquirement by the tax commisssioner, the
common good may suffer in that hospitals
will have a disincentive to conduct other

activities for public benefit,

The free care requirements ‘essentially relate back in history to
the model of a hospital as an almshouse or free shelter for a
pocrticn of society. This in fact was the traditional and now

cutdated concept of the hospital as a charitable entity. As one




court concluded:

"It appeérs that the rationale.upon which the

limited definition of 'charitable’ was predicated
has largely disappeared. To continue toc base the
'‘charitable' status of a hospital strictly on the
raelief it provides for the poor fails to account

for . . . major changes in the area cf health care."”

Eastern Kentucky Welfare Rights Organizaticen v. Simon,

506 F.24 1278 {(D.C. Cir. 1974} at 1288, vac. other grounds,

426 U.S. 26, 48 L. Ed.z2d 450 (197¢).

Other courts have also concluded that the +traditional charity
standazrd for hospitals has changed. Typical of such

acknowledgment is the following:

" However, we racognize tcc that major changes in
the area of health care, especially in mcdes of
operaticn and financing, have necessitated changes
as well in definitional predicates. The term "chari-
table," as applied to health care facilities, has been
broadened since earlier times, when it was limited
mainly teo almshouses for the pcor. As a result, the
promotion of health, whether through the provision of
health care or through medical education and re-
search, is today generally seen as a charitable
purpose. A. Scott {Trusts 368, 372]; G.T. Bogert,

Trusts & Trustees 374 (rev. 2d ed. 1977). Such a




Emphasis

Assessors

Finally,
promotion

entities.

Rev. Rul.

purpose is separate and distinct from the relief of

poverty, and ne health organizaticn need engage in

"almsgiving" in order to qualitv for exemption.”

supplied. Harvard Community Health Plan v. Board of

of Cambridge 427 N.E.2d 1159 (1981) at 1163.

federal Revenue Ruling 6%-545, supra, recognizes the
of health in gqualifying hospitals as charitable

In the words of the Internal Revenue Service,

"The promotion of health, like the relief of
poverty and the advancement cf education and
religion, is one of the purpecses in the general
law of charity that is deemed beneficial to the
community as a whole even though the class of
beneficiaries eligible to receive a direct benefit
from its activities does nct include all members
of the community, such as indigent members of the
community, provided that the class is nct so small

that its relief is not of benefit to the community."”

£9-3545, 1969-2 C.B. at 118.

N

It is paradoxical that the definition of charity contained in the

proposed

regulations at Section 4.10 (apparently taken from

Michie's Jurisprudence Vol.3B at 243) should allow hospitals in




West Virginia to gqualify as charitable entities under a promotion
of health standard. To this end, the proposed definition of
charity in Sectioﬁ_4.10 is in agreement with the basic principle
that t+he law of charity must be responsive to changing
circumstances and similarly, changing needs of the community.
Unfortunately, the mnisplaced emphasis in demanding strict
adherence to Section 23.8.5 of the proposed .rules will result in
a departureifroﬁ and collision with the definition of charity at
Section 4.10. This collision can be avoided by medifying the
proposed regulations to allew for alternative standards, as cited

above. SRR -~

II. RELIANCE UPCN OPEN MEDICAL STAFF REQUIRE-

MENTS IS DANGERCUS, UNNECESSARY AND DETRI-

MENTAL TO THE COMMON GOOD OF BOTE HOSPITALS

AND PATIENTS.

Proposed regulations at Section 23.10 would force hospitals to
provide access tc any physician "licensed to practice medicine in
West  Virginia" as part of the active medical staff of the
hespital. Further, strict enforcement of this unfounded criteria

is evident at section 23.10.2, which states in relevant part:

"However, any restrictions . . . will be

closely scrutinized in determining whether

or not the hospital is exempted from ad valorem

taxation."”

This proposed requirement for an open medical staff again




indicates a misplaced reliance upcon misunderstood federal
requirements. Assuming without deciding that the purpcse of this
rule is +to ensure that undue benefit from the use of hospital
facilities deces not enure to aﬁy group of physicians (which may
occur in a closed .medical staff situation motivated for
professional self maintenance) adherence to this requirement will

result in immediate and far rzaching negative ccnseguences.

T+ is realized that Revenue Ruling 56-185 contained a provision

against a closed medical staff:

"[An exempt hospitall must not restrict use of its
facilities to a particular group of physicians or
surgeons, such as a medical partnership o associa-

ticn, to the exclusion of all other gqualified

doctors. Such limitation on the use of hospital
facilities is inconsistent with the public service
concept inherent in Section 501 (¢} (3] and the
prohibition against the inurement of benefits to

private shareholdexs or individuals.”

Revenue ™ Ruling 56-185,1956-1 C.B.202 (emphasis supplied).

Significantly, the Revenue Ruling_speaks_to_ qualified medical
staff applicants. To our knowledge, no state or federal court in
any Jjurisdiction within the United States has upheld the desire
of any physician to become a reciplent of medical staff hospital

privileges .simply on the basis of licensure as a physician and




surgeon in _the respective jurisdictioen. This "right" at law
simply does not exist. . It is respectiully submittedéd that the

commissicner should not attempt to create one.

The experience of Revenue Ruling 56-185 is instructive. A closed
staff may not in itself be indicative of improper benefit to
individuals. Unlike the stringent enforcement language contained
in the _proposéd rule, it is ncteworthy that the IRS has never
revoked or denied exemption to a hespital solely due to a closed

staff, nor has any federal court to date.

Indeed, the IRS and courts have reccgnized the need for
appropriate credentialing of physicians and, denial of staff
privileges where appropriate. In most jurisdictions, hospitals
are held responsible for ensuring the competance cf their medical
staff applicants through a careful but fair selection process in

order to prevent an unreasonable risk of harm to their patients.

See for example Elam v. College Park Hospital 132 Cal. App.

ird 332 (1982), Darling v, Charleston Community Memorial Hospital

211 N.E. 24 253 (1963), cert. den. 398 U.S. 946, 16 L. Ed.2d4209

{1968). T

Hospitals have a duty to exercise reascnable care in selecting
fheir medical staffs. This duty must be discharged in conformity
with & standard of care. _ Hospitals are liable for damages to
injured patients when such injuries are due to the hospitals’
acts or omissions in this selection process. Johnson V.

Migericordéia Comm. Hosp. 301 N.W. 2d 156 {1981).

O




Neither case nor. statutory law has ever given a licensed
practitioner an absolute legal right to attain or retain medical
staff membership or privileges in either a public or private,

non-profit hospital. Yearagin v. Hamilton Mem. Hosp. 171 S.E. 2d

136 (1969), cert. den. 397 U.S. 9863 (1870).

The proposed regulation promoting open medical staffs in West
Virginia disregards inherent responsibility of hospitals and
their medical staffs in safeguarding the patient care process and
demolishes any meaningful guality assurance which both hospitals
and physicians legally and ethically owe tc their patients, and
threatens the public .welfare. If the rule is implemented all not
for profit hospitals affected should 1lose their tax exempt
status. This . .result will obtain since ne hospital should
knowlingly act to endanger their patients. Adopticn of an open
staff requirement as indicated in Sectien 23.10 would directly
and proximately endanger patients. Additionally, compliance with

Section 23.10 would result in:

(a) ILoss cf acecreditation by the Joint Commission

on Accreditation of Hospitals.

(b} The vielation of federal medicaid and medicare
reguirements relating but not limited to peer
review of the utilization and quality <f health

care services.

10




{c¢) The violation of the Peer Review Improvement

Act; P.L. 99-660,

(d) The violation of Section 14.1.1 et seq.

Licensure Standards for Hospitals

promulgated as Legisiative Rule 16-5B

Ey the West Virginia Board cof Health.
Fecr all of the above reasons, Section 23.10 should be abolished.

III. TEE PROPOSED ENCUMEBRANCE UPON UNRESTRICTED

VOLUNTARY CONTRIBUTIONS BEARS NO RATIONAL

RELATIONSHIP TC FURTHERANCE OF THE PUBLIC GOOD.

The mandatory restriction contemplated upon unrestricted
voluntary contributions is found in Secticn 23,12 at 23.12.1.a.

Thesge contributions:

"must be used to provide free or below cost

services before being used for any other purpose.”

An unrestricted gift follows the intent of the donor that the
gift may be used for any legally acceptakle purpose contemplated
by the donee. Wothing in West Virginia law supports such a
restriction against the legitimate use ¢f unrestricted gifts.
The individuals best suited to determine the most beneficial @

application of such deonations are the administraticon and the board

IJ
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of trustees of the hospital. Mandating automatic application

te free care dgprives these hospital officials of their
responsibility and duty to determine how these funds will be used
consistent with maximum community benefit. Mature decisions may or
may not result in primary application to free and below cost
care., Depending upcn all relevant facts and circumstances the funds
may (and should) be spent on other activities such as new or
replacement eqﬁipment which could be used for wide community
benefit. The proposed rule unduly substitutes the judgment of

the commissioner for the board of trustees and defeats the wishes

of the donor.

IV. FREE QFFICE .SPACE CRITERIA SHOULD BE MODIFIED

FOR RECRUITMENT PURPCSES.

Section 29.5.3 recites, in a contradicteory £fashion, proposed
requirements for free office space. Hespitals should be
permitted to offer free office space to new members cof their
madical staff as a recrultment tool.  Competition to attract
qualified physicians to West Virginia occurs on a national basis.
It is common practice for freé cffice space to be offered in many
cther states as part of recruitment incentives. The proposed
regulations are fashioned in such a manner as to defeat this limited
enticement for West Virginia, by reguiring the hospital in effect
tc provide free space for all physicians. The rule sheuld be
revised +o allow hespitals to use a portion of their medical
office buildings rental free to new physicians on a space

available basis.
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V. THE 10% LIMITATICON IMPOSED ON LEASED AREAS

FOR NECESSARY SEGMENTS OF NORMAL HOSPITAL

CPERATIONS IS ARTIFICIAL AND ARBITRARY.

Section 23.9.l.a of the proposed regulaticons relating to "private

gain or benefit" states in part:

"I,eagsed areas shall net be mere than 10% of the
available flocor space on the floor of the hespital

whereon the leased activity is located.”

The basis for 10% limitaticn is unknown. Because this limitatien
is on a per floor basis, compliance with this section as written
would .regquire expensive _structural change in many hospitals.
Reguiring a gift shop to be lccated on one floeor, a pharmacy on a
different floor and other leased components of necesséry hospital
operaticns on yet other floors can only result in incenvenience
to . the public, and an unnecessary hardship on the handicapped,

and increased hospital costs.

VI. THE DEFINITION OF NOT FOR PROFIT ACTIVITIES

IS UNNECESSARILY RESTRICTIVE, UNREALISTIC

AND DOES NOT NOURISH OR ZNCOQURACE CHARITABLE

ACTIVITY.
Section 4.40, defining the terms non profit and not foxr profit

means:




"used with a view to producing no precfit cn total

aggregate;ogerations."

This standard literally applied would allow no excess o<©f net
revenue over exXpenses. aAs such, it evokes a hand +o mouth
existence £for hospitals. Charitable activities in the last half .
century have consistently been permitted to realize a surplus of
income in excess of expense. It is the use to which this surplus
(if any) is put which should be at issue. Hospitals should be
allowed to receive in aggregate a surplus of ravenue over
expense provided such surplus is used for the furtherance of
charitable activities which may include but are not limited to
provisicon of uncompensated services, replacement or acqguisition
of medical eguipment or improvement of facilities or patient care
activities which promote the public health, medical education or L

research, or in any other manner to benefit the public as a

whole.

A review cof applicable case law accross the United States clearly
supports the preposition that a non profit hospital is permitted
o realize a profit or surplus of revenue over expense to further

charitable activity.

See: Scripps Memorial Hospital., Inc., v. California Employment

Commission, 151 P.2d4 108 (1944); Howard Community Health Plan,

fnc., v. Beard cof Assessors, 427 W.E. 24 1159 (1981); Mayo

Foundaticn v. Commissicner 236 N.W. 2d 767 (19275); Jacksen

County v, State Tax Commission, 521 S.W. 2d 378 (1975) Community




Memorial Hospital v. Moberly 422 S.W. 2d 290 (1967); West

Allegheny Hospital -v. Board of Property Assessment 455 A. 2d

116 S.E. 2d 7% {(1960). It is recommended that the rule in its .

present form be abolished.

CONCLUSIOXN

The essence of charitable activity is meaningful contribution to
the c¢ommon gocod. This contributicn may take many £forms of .
identity. Relief of the burdens ¢f government through qualified
and reasonable free care activity is but cne form of charity.

Other legitimate and effective charitable forms exist,

An cpportunity is present for the encouragement of charitable

activity in West Virginia. = The restrictive and hostile tone of

these proposed regulations with unwarranted emphasis on single e
criteria becoming pass or fail determination in the exemption

process (in lieu of a totality of facts and circumstances

approach)! does not encourage charitable activity.

Few if any non prefit hospitals in West Virginia will be able to

meet the criteria as presently dralited.

It is respectfully suggested that the regulations discussed above

be modified in tone and content to reflect both reasconableness

15




and flexibility in order +to¢ encourage the continuation of

charitable activity by hospitals in West Virginia.

LA

G.F. DELAURA, ESQUIRE R
VICE PRESIDENT/GENERAL COUNSEL

cc: THE HONCRABLE ARCH A, MOORE, JR.
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CERTIFIED MAIL
Return Receipt Recxuested : -

State Tax Department
State Capitol
Charleston, WV 25305

Re: Proposed Rule on Exemption of Property
From Ad Valorem Property Taxation

Gentlemen

On behalf of United Hospital Center, Inc. ("UHC"), a
nonprofit, West Virginia corporation, #3 Hospital Plaza, Route 19 S5South,
Clarksburg, West Virginia 26301, we mzke the following comments on the
proposed Rule _on. exemption of property Ifrom ad valorem property
taxation with particular emphasis on Sections 18 and 23 of the proposed
Rule. . UHC, a Section 501{(c)(2) tax exempt entity, operates the only
hospital in Harrison County, West Virginia. All individuals who approach
UHC for medical care are afforded medical care and, if necessary,
granted hospital admission, without regard .to thelr ability to pay or
whether or not thel? condition is or is not of an emergency nature. Any
"surplus earnings" of UHC are used to further its charitable activities,
This would include, without limitation, any_ net revenues derived by it
from reéntal of office space to physicians.,  In other words, all surplus
earnings of UHC are held only temporarily by it with such surplus
earnings being dedicated and ultimately expended in its charitable
activities, T}ﬂe e*cpendlf wres coften times take the form of renovation of
facilities, replacement of equipment and the purchase of modern medical




State Tax Department -

January 30, 1987
Page Z.

equipment, all of Whlch is necessary to p*‘ov:;de the hlgl"est quality of
medical care, ,

In order to successfully operate a hospital, an entity such as
UHC, must attract gualified physicians and integrate, geographically and
otherwise, such physicians into its operations. Conseguently, UHC, =as
well as a number of other hoespitals, have found it necessary to make
available to physicians office space. DNeedless to say, UHC nor any other
hospital can afford to absorb the sole cost of erection, operation and
maintenance of. such physician office building and UHC is thus requ1red to
generate revenue therefrom. If UHC absorbed the cost of the foregoing, -
it would be affording an undue economic benefit to a limited number of
private individuals, which would be contrary to the nonprofit
reguirements in the proposed Rule and in the Feaderal income tax
exemption rules and regulations. IRC Reg. §1.501(c)(3)-1(c){(2) and IRC
Reg. §1.501(c)(3)-1(d)(1)(ii), To avoid the foregoing, UHC as well as
other hospitals, require the physicians te pay for the use of the
physician office building with the proceeds derived therefrom being used
to pay for the cost of the building - with any surplus revenues being
expended for the charitable activities of UHC, which reduces the charges
of UHC to its patients for its services, Although UHC is a nonprofit

hespital, the laws of economics cannot be ignored. Nonprefit hospitals,
such as UHQC, cannot be expected to commit economic suicide to maintain
their nonpreofit status, The proposed Rule which provides that the

leasing of hospital facilities to physicians for a rental is a2 prohibited act
and at the same time provides that UHC, as & charitable entity, cannct
confer an economic benefit upon an individual or group of individuzls
withcut an adequate consideration being paid to UHC is inconsistent.
Even the Internal Revenue Service has ruled that a 501(c)(3) tax exempt
hospital, such as UHC, may lezse physician office facilities tc physicians
cn am - arm's length basis without negatively impaciing iits tax exempt
standing. Rev. Rul. $9-463, 196%-2 C.B. 131, & copy of which is
enclosed. In other words, UHC and other hospitals find themselves in an
untenable position and any course of actiien tazaken by UHC will be viewed
negatively under the proposed Rule. '

As briefly mentioned above, without peoviding physicians a
physician office building, UHC would be at a recruiting disadvantage and
would not be able to maintain a quality medical staff, Without a physician
office buillding, physicians who would practice a2t UHC would be required
to build or otherwise obtain their own office facilities, which arrangements
more likely than not, would not be compatable with or enhance the ability
of UHC to provide mediczl care to its patients.

Without degradation tc the comments made above, as to Section
23.9, UHC, like a number of other _hospitals, has certain physician
emplovees, such as pathelogists and radiclogists, and as is typical in most
employer-employee situations, the employer, UHC, is required to make
available to its emplovee phvsicians facilities in which to work without
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charge to such employee physicians. At the very least, Section 23.9.3
should make a distinction between employee and nonemplovee physicians so
as to allow UHC to supply to employee physicians free office space
without having teo likewise supply free office space to nonemployvee
physicians. - y o

The proposed open medical staff rules outlined in Section 23.10
of the proposed Rule are not workable, Section 23.10.2 of the proposead
Rule provides that a hospital, such as UHC, may restrict its medical staff
to a limited number of members based upon the service needs of the
hospital. However, all restrictions of the hospital's medical staff will be
closely scrutinized to determine whether or not the hospital is exempt
from ad wvalorem taxation, UHC has never unfairly denied a physician
duly licensed to practice medicine in West Virginia frem using its
facilities. However, because of certain managerial and other concerns, it
is necessary for all physicians practicing at UHC to zbide by certain
rules and regulations. Section 23.10 of the proposed Rule would
unreasonably restrict the ability of UHC to adopt medical staff rules and
regulations and to amend those rules and regulations from time to time as
required by the ever evolving hospital picture. The proposed Rule is an
unjustified Infringement upeon the administration and management of UHC,

Because UHC is the only hospital in Harrison County, West
Virginia, UHC has a greater responsibility than is normally encountered.
Lo provide adequate and prompt medical services to outlying areas, UHC
has found it necessary to establish and is currently in the process of
building, a satellite medical facility in the Meadowbrook area of
Bridgeport, Harrison County, West Virginia. Section 23.7 o0f vour
proposed Rule basically provides that facilities of this nature willi not be
recognized as hospitals and afforded an ‘exemption from ad valorem
property taxes. Such a provision wiil result in either the lack of satellite
facilities to service outlying geographical areas or in a nonprofit hospital,
such as UHC, being required to charge more for its services because of
the higher cost imposed upon it for ad valorem property taxes.

In order to protect the integrity of a hospital facility and to
allow for future growth, it is essential for z hospital, including UHC, to
acquire and hold land adjacent to its current facility, The foregeing is
done with the view to continue to provide satisfactory medical cere to the
area served by UHC and is not done out of entrepreneurial motives. The
proposed Section 23.15 of the propesed Rule provides that vacant land
will be subject te ad valorem-taxation and is deemed not to be used for
charitable purpeoses. This is unreascnable and unfair because, again,
any hospital, including UHC, with a view towards the future must allow
itself the opportunity to expand to meet the ever grewing requirements of
its patients, ' '

UHC, like 2z number of other hospitals, has been subjected
within the last 12 to I8 months tc a2 significant additional cost arising out




State  Tax Depariment
January 30, 1987
Page 4.

of rocketing malpractice insurance premiums and at the same time
decreasing revenues because of Medicare and Medicaid restrictions. The
implementation of the proposed Rule on exemption of property irom ad
valorem property taxation may result in additionzl significant cosis being
imposed upon UHC, which will require UHC either to curtail the medical
services which it provides or to increase the charges which it must make
for such medical services: Unfortunately, an Iincreased charge Ifor
medical services would not be for a cost which would enhance the medical

services, but would be a cost for cost szke only. The geographical area
which UHC serves can iil afierd the foregeing.

On January 29, 1587, the undersigned contacted the Henorable
Michael E. Caryl fo discuss with him the timeliness of iiling the above
comments. Commissioner Caryl advised that the forwarding of these
comments in zan envelope bearing a postmark date of January 30, 1987,
would be timely.

Very truly vours,

s S

William T, Belcher

WTB/sdo

ce:  Mr., Sam Tiazno {(w/encl.)
Irene M. Keeley, Esqg. (w/encl.)
Gil DeLaura, Esq. (w/encl.)
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investments, but changes, redemptions,
maturities, and accumulations caused
limized shiftings in his portfolio. The
basis for the Court’s holding was that
the taxpayer's activities with respect to
the investments were primarily passive
in nature, in that he merely kept books
and collected dividends and interest.

In the instant case, as in the Higgins
case, the trust’s receipt of income Is
also primarily of a passive nature. It
merely keeps the records and receives
the periodic payments of principal
and interest collected for it by the
employer.

Accordingly, it is heid that the in-

come received by the trust from the

notes in this case is not unrelated busi-
ness taxable income within the mean-
ing of section 512 of the Code.

Section 513.—Unrelated Trade
or Business

26 QFR 1.513-1: Definition of unrelated
trade or business.

(Also Section 501; 1.501(c) (33-1.)

The leasing of its adjacent office
building, and the furnishing of cer-
tain office services, by an exempt
hospital to a hospital-based medical
group is not unrelated trade or busi-
ness under section 513 of the Code.

Rev. Rul. 69-463

A community hospital exempt from
Federal income tax under section
301{c) {3) of the Internal Revenue
Code of 1954 has asked whether the
leasing arrangements described below
constitute unrelated trade or business
under section 513 of the Code.

The hospital has a medical staff of
over 150 physicians and surgeons who
have the privilege of admitting and
treating patents in the hospital. How-
ever, in order to improve the hospital’s
ability to deliver a full range of hezlth
services to the community, the board of
trustees decided to enter Into negotia-
tions with a medical group to induce
them to carry on their professional ac-
tivities on the hospital premises.

The medical group consists of 25
physicians and surgeons who, as their

principal professional activity and as
a group responsibility, are engaged in
the coordinated practice of medicine in
a cornmon facility. The group is com-
posed of a variety of medical special-
ists, including radiclogists, pathologists,
anesthesiologists, and interndsts.

As 2 result of arm’s length negotia-
tons, the hospital leased its adja-
cent office building to the group. The
group uses the facility to provide medi-
cal services for its private patients. In
addition, under the terms of the con-
fract the various specialists within the
group are also responsible for provid-
ing all diagnoestic and therapeutic pro-
cedures, such as anesthesiology and
radiology, to all hospital patients. The
contract also requires that the group
operate the hospital’s emergency room
ona24-hourbasis

Because of its physical proximity to
the hospital, the group is able to serve
the outpatient needs of persons seek-
ing medical services from the hospital
cn an ambulatory basis. In this way,
the medical group also functions as
the outpatient department of the hos-
pital. The hospital maintains 21l medi-
cal records of the group as part of its
central record keeping systemn.

Under the terms of the contract, the
hospital provides the group with the
nursing, secretarial, billing, collection,
and record keeping services nesded to
carry on its medical practice. In con-
sideration for the office space and
services provided, the group is re-
quired to pay the hospital a fixed per-

- centage of its gross billings for services

rendered to both hospital and private
patients.

The hospital has established that the
presence of the group practice at tie
hospital has had the effect of (1} re-
ducing hospital admissions, days of
stay, and surgical rates; (2} permitting
more efficient use of existing facilities;
(3) making more effective use of
scarce health manpower; (4) fulfill-
ing the hospital’s role as the health
center of the community; (5) fixing
administrative responsibility in a single
group; and (6) making more effec-

Section 513

tive use of hespital facilities for train-
ing purposes.

Section 513 of the Code defines the
term “unrelated trade or business” as
any trade or business the ccenduct of
which is not substantially related (aside
from the need of such organization for
income or funds or the use it makes
of the profits derived) to the exercise
or performance by such organization
of the purpose or function constitut-
ing the basis for it exemption under
section 301.

Section 1.513-1(d)(2) of the In-
come Tax Regulations provides that a
trade or business is “substantially re-
lated” to exempt purposes when the
business activity has a substantial causal
relationship to the achievement of the
exempt purposes.

Secdon 1.514(b)-1{e) (1) of the
regulations indicates, by example, that
where a tax-exempt hospital leases real
property owned by it to an association
of doctors for use as a ¢linic, the rents
derived under such lease would not be
included in computing unrelated busi-
ness taxable imcome if the clinic is
substantially related to the carrying on
of hospital functens.

A lease by a hospital of part of the
hospita! to a doctors’ association to use
as a clinic is generally considered z
trade or business related to the carrying
on of hospital functions. See S. Rep.
No. 2373, 8ist Cong., 2ad Sess., C.B.
1850-2, 483 at 507, One definition of
the term “clinic” is “a group practice
in which several physicians work co-
operatively.” (Webster’s Seventh New
Collegiate Dictionary, 1967.) It is heid
that the group practice described above
contributes importantly to the hospi-
tal's operations and is therefore sub-
stantially related to the carrying on of
hospital functions, Accordingly, the
leasing activity described above is not
unrelated trade or business under sec-
tion 513 of the Code.

26 CFR 1.513-1: Definition of unrelated
trade or business,

The publication and continuing sale of
a book having no substantial causal relation-

thip to the achievement of an exempt pur-
pose. See Rev, Rul. 64430, page 126.

131
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THOMAS w. BAYLEY _ i ) a2z ente
ROBERT w. BURK,JR, )
WiliLiAM CRICHTIN, ¥ ) B ) B
RICHARD A. HUDSON L ) . January 27, 1987

THOMAS R, ZIMMERMAN

The Honorable Michael E. Caryl
State Tax Commissioner
State Tax Department
State Capitol
Charlesteon, WV 23301 .

Re: Comments on Propocsed Regulations
for Exemptiocn of Property from
Ad Valorem Property Taxation

Dear Commissioner Caryi:

Please take into consideration the following suggesticns
and comments when drafting final regulations cn the above
captioned subject. '

1. W. Va. Leg. Reg. 11-3, Series III, §4.40,

page 12 (1986).

A "non-profitc’ or "not-for-profit" institution
should be permitted to have excess revenues
over expenses so long as such excess is applied
to the furtherance of a charitable purpose and
there is no significant private inurement.
Prohibition of such excess would prevent a
charity from expanding its ability to serve

its purpose or from establishing ressesrves to
continue its purposs in times where expenses
exceeded revenues.

I suggest the follcwing changes:

"...total aggregate operations other than

that which is used or held for current or
future use in furtherance of the charitable
purposes of a charity...deriving profits

from total aggregate annual operations or

from individuzl beneficiaries...nc significant
benefit or inurement to private individuals

or entities apart Irom those which are
necessarily incorporated in the charitable

activity."”
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W. Va. Leg. Reg. 11-3, Series III, §23.4,
page 40 (1%86) - Office Space for Staff
Physicians.

Some space must be provided for the
exclusive use of physicians in connection
with their duties in the hospital.
Physician space requirements would include

" space for hospital based physicians, such

as radiologists, pathologists, anesthesiologists,
et al, medical record keeping and charting,
medical staff and committee meetings, rooms,
locker rooms and lounges, sleeping quarters,

etc. -Therefore, I suggest inclusion of the
following additional paragraph:

"23.4.3 Notwithstanding any cther provision
of these regulations, ncthing contained herein
shall be construed as prohibiting hospitals
from providing space for the exclusive or
non-exclusive use of physicians in comnection
with their duties within or for the benefit
of the hospital, including, but not limited
to, medical staff or committee meetings,
medical record keeping and charting, duties
of hospital based physicians, such as radio-
logists, pathologists, anesthesiclogists, et
al, changing clothes, eating and sleeping, or
other similar requirements.”

W. Va. Leg. Reg. 11-3, Series III, §23.8,
page 42 (1986) - Admissions and Ability to Pav.

The offering of health care services by a
charitable hospital on a below cost or free
basis to those who are financially unable to

pay for those szervices is limited by the
economic health of the institution. It is
essential that such hospitals continue to
provide quality health care te their communities.
It is entirely unrealistic to expect the federal
or state gdvernments to £ill the veoid that
would exist in their absence. In order to so
continue these hospitals must be able to
maintzin and promote their-own financial and
economic health. The quantity of free and
below cost health care which a hospital can
provide is, therefore, necessarily limited to
the amount which can reasonably be provided
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consistent with the maintenance of the
hospital's economic well-being. I, therefore,
propose the following language changes in the
proposed regulations: ,

"23.8.4 A hospital...provide necessary care
"to as many of those who are not able to pay
for the services rendered as is reascnably
possible consistent with the maintenasnce of
the economic well-being and fiscal soundness
of the hospital, and not exclusivaly...Free
and below cost service must be provided to
the extent described above to those who are

unable to pay."”

"23.8.5 A hospital...services to as many who
request medical care but are unablse tc pay
for it as it can consistent with the standard
set forth in section 23.8.4, supra.'

"23.8.6 Nothing contained in rhis regulation
23.8 snall be construed as requiring the
providing of nealth care services by a hospital
when in the professional judegment of the
professional health care emplovees and

medical staif of the hospital such services are
not regquired.'

4., W. Va. Leg. Reg. 11-3, Sexries IITI, §23.1C,
page 44 (1986) - Open Medical Staff.

The board cf directeors of 2 hespital is
ultimately accountable for the gquality of
care of its patients within the hospital.
They sheould, therefcre, have. the ability to
restrict membership cf the hospital medical
staff consistent with the level of the
quality of care they desire tc maintain.
Licensure By the State cf West Virginia
indicates only that a physician possesses

the "minimum' professicnal skills and ethical
standards to practice medicine in this state.
A board of directors desiring to maintain

a higher standard can reascnably restrict medical

staff membership by establishing a reasonable
credentialling process and providing for due
process for those denied credentials or who
have their credentials revoked.
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Based upon this reasoning, I suggest the following
changes: ' '

23.10.1 "A Hespital must not unreascnably restrict...

23.10.3 "A restriction on the access of any
physician licensed to practice medicine in West
Virginia to the use of hospital facilities which

is based upon the level of ethical and professional

qualifications of such physicians shall not be
deemed unreascnable for this purpose provided that
adequate cLedentiallﬁng and due process provisions
are: incorpecrated in the by-laws of the hosplual
medical staff." - -

Thank vou for your consideration of this matter.

Very truly yours,

BURK AND BAYLEY

T




Richard A. Hudson
Burk & Bayley

P. 0. Box 28]
Parkersburg, WV 26102

The Honorable Michael E. Caryl
State Tax Commissioner

State Tax Department
State Capitol
Charleston, WV 25301
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January 20, 1987

Mr. Michael E. Cary]

Tax Commissioner

State Tax Department

State Capitco] :

Charleston, WY 25301 oL B

Dear Commissioner Caryl:

I have read with great interest the proposed rules on the exemption of
property Ttrom Ad Valorem Property Taxation. There are certain provisions

which cause me considerabie concern. These provisions, as will be outlined
below, seriously call to question the ability of Preston Memorial Hospital

to continue to exist as a charitable hospital and; therefore, exempt from

Ad Valorem Property Tax. I am sure you must be aware that many small rural
hospitals in West Virginia are in serious financial peril., If we now lose

our exempticn from property taxation, causing a significant increase in our
costs, without the ability to increase our rates to cover those costs, we will
most certainly fail. I &m sure you are also aware that the current compeiitive
nature of health care delivery combined with the oppressive nature of govern-
ment regulation Tn West Virginia and West Virginia's inability to provide
adequate funding of the Medicaid program have further Jeopardized small rural
hospitals.

The specific provisions of concern ara:

A. Section 4. Definitions. Item 4.4Q - Preston Memorial Hospital could
not curréently meet this definition dus to cur need to produce revenues
in excess of current expenses for the necessary replacement of capital
equipment and facility. I feel the definition is much too narrow and

and plant replacement. Parenthetically, this need is even recognized
by the West Virginia Health Care Cost Review Commission when setting
rates. ST S T -

B. Section 23.8.5 - The Tanguage is much too restrictive and does not
take into account acceptable and assessable programs designed speci-
Tically to assist the medically indegent, such as public health

clinics and other government programs. The language simply does not
ECEIVE))
JAN 232 15¢
STATE TAX
¥ S _COMMISSIONER

needs o be expanded to include funis Necésidry Tor capiial &quipment

T

i T 1 -

300 SOUTH PRICE STREET . KINGWOOD, WEST VIRGINIA 26537 - (304) 329-1400
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take into account the fact that hospitals provide many other services
in addition to in-patient hospitalization. For example, why should
any not-for-profit hospital provide medical clinic services in a

high cost emergency rooi 7f public health clinics are available in
close proximety. It is not cost effeciive for ihe system, for the
State, for the tax payer, and in fact contributes to the inefficiences
of our system. o ’ o

C. Section 23.5.4 - Once again the language appears so restrictive as to
eliminate the practice of merit pay for employess. Also, the language
precludes-any form of incentive pay designed to improve efficiencies
and Tower costs. ’ ' '

D. Section 23.10.1 - One more time the Tanguage appears so restrictive
as to praclude the appropriate and proper screening of medical
professionals applying for Medical Staff orivileges. There are any .
number of valid reasons why a particular physician licensed by West
Virginia may not receive access to a hospital. For example, personal
conduct, grossly inéfficient practice, application for privileges not
gualified to perform, to name just a few.

I appreci&te the opportunity to comment on these proposed regulations
and nope the points raised will be considered.

Sincerely,

Leonard W. Daugn
Administrator

WD gt
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JOSEPH'S STATE TAX
HOSPITAL | - COMMISSIONER

January 28, 1987

Michael B, Caryl

State Tax Commissioner

State Tax Department

State Capitel

Charleston, West Virginia 25301

Re: Exemption of Property From Ad Valorem Property Taxation

Dear Mr., Caryl:

A review of the proposed rule for property taxation has reaised some
concerns and inconsistencies which I hope you will take into
consideration in drafting the final regulaticns.

Dage 12, paragraph 4.40, states "The term "non-preofit" and the term

"not- for orofit" mean used with the view to producing no profit on
total aggregate operations."™ In the same paragraph it also states
that "total aggregate annual operations produce no significant
private gain." These are two entirely different meanings. The
first is totally unrealistic and would make it impossible for any
business tec stay in existence. The sacond is consistent with the
IRS Private Inurement and with Daragraph 18,5 on page 34 of the
proposed rules.

On page 40, paragraph 23.4.1 and 23.4.2, the use of c¢ffice space by
physicians 1s addressed. This would seem to exclude the use by
hospital based physicians such as patholegists and radiologists.
The housing of these physicians is not Jjust for the private gain of
the individual but is essential to the proper medical treatment of
the patients,

On page 43, paragraph 23.8.5 the provision of free and below cost
service to all who reguest medical care and are unable tc ray for it
provides f£6r no limitations. This type of "open deoor" arrangement
cculd significantly impair the economic viability of a hospital.
There needs to be something that would ilimit this te a reasonable
level consistent with the flnanC1a1 czpabilities of the institution.

VH-A

19th Street and Murdcoch Ave, Parkersburg, WV 26101 1-304-424-41 11 Fartner—vHA Mid-Allantic

Affiliate of the Voluntary

m HOS‘,DIIESS ot America System,




Michael E. Caryl .
State Tax Commissioner
January 28, 1987 .
Page 2 .

On page 44, paragraph 23.10.1, the provisions for "the access of any

phyvsician licensed to practice medicine in West Virginia to the use . -

of hospital facilities™ presents the Board and Medial Staff from
exercising their duty to assure the guality of medical care.
Further, paragraph 23.10.Z addresses the limiting of the number of
medical staff mémbers based upon the service needs of the hospital.
This does not address gualifications but it does vartially reéstrict
access by gualified physicians which could be a problem in the
restraint of trade.

Your consideration of these items in drafting the final regulations
would be greatly appreciated,

ames L., Backus
Senior Vice President and
Chief Financial Officer S N .

¢: Gil Delaura, M.H.2,., J.D,.
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JAN 28 13:,

_ STATE TAX
St. Francis Hospital - ~ COMMISSIONER

Conducted by the Sisters of Si. Joseph
333 Laidley Street

P. Q. Bex 471

Charlesion, West Virginia 25322

Telephone (304) 348.8300

January 27, 1987

Mr., Michael E, Carvi

State Tax Commissioner

State Tax Department of West Virginia
Charleston, WV 25305 o

RE: Commission rule céncerning exemption of
property from ad valorem property tazes

Dear Commissioner Carvl:

As legal counsel to St. Francis Hospital, I have reviewed the proposed
new regulations dealing with the exemption of property from ad valorem
property taxes which were filed December 5, 1986.

Upon reviewing the proposed rule, I question whether z change in the
present regulation is necessary and whether there has been abuse of tha
property tax exemption privilege in this state. I further guestion the need
for extensive rules and regulations proposed therein.

The definition of "not-for~profit" states that no "significant" private
gain can be made, a very vague term probably incapable of being supported in
the courts and certalnly one that is incapable of deflnltlon by a non-profit
organization.

Your restrictions and requirements as to hospitals raise very much concearn.
The regulations place undue restricticns on hospltals concerning charity care
in paragraphs 23.8.4 and 23.8.5. The hospitals in the Charleston-Kanawha
County area and throughout the state, to the best of my knowledge, are extra-
ordinary in their treatment of charity care, Though not specifically mandated
by the law, non-profit hospitals have traditionally given charity care in
encrmous amounts. Te my knowledge, there has never been an instance where =
person has been refused medical care from a non-profit hospital for the lack
of funds or inability to pay. Profit hospitals have traditionally turned away
charity cases. In this state, there are very few profit hospitals; however,
the requirements to allow each and every person charity care who requests it
opens doors for abuse of the privilege and takes financial responsibility for
the hospitals out of the hands of management. Such rulss make an organization
question whethexr 1t can best serve the public and itself by being for-profit.




Mr. Michael E. Caryl . _ - B . N
January 27, 1987 . -
Page 2 - oo T

At a time when federal rules and regulations have significantly slowed the
pace of money flowing to hospitals and at a2 time when state regulaticns and
regulatory bodies limit hospitals' expenditure of funds by and expansion of
services rendered by hospitals, as well as reguiring hospital charges to be
approved by a rate setting authority, the additicnal requirement of unlimited
charity care is unreasoconable. . Charity hespital care should be a concern of -
the public in generzl and nct just a2 small section ¢f industry known as hespitals.
Without sufficient ability to limit charity care, whether used or not, management
cannot protect the financial viability of an institution. Wide spread knowledge
of such a charity rule could lead to abuse by patients requiring "non-profits”
to. consider Yprofit' status in order to better control its destiny.

Paragrazph 23.1.0 deals with medical staffs of hospitals. At z time when
hospitals and thelr medical staffs have come under strict rules and regulations
due to federal reimbursement programs, the policies required under this paragraph
undermind the effort of hospitals in this area. The attitude across the nation
is to make medical staffs of hospitzls more restrictive, not less restrictive.
This is an_effort to improve the quality ¢f care and to eliminate excess use and
abuse of hospital facilities and federal moneys. Strict staff peer review is
necessary to eliminate unnecessary hpspital admissions and quality of care
problems, and hospitals need the ability to scrutinize potentizal staff members
prior to granting privileges in crder toc insure such quality. In scme Iinstances,
some hospitals may feel that the only method of obtaining this quality is through
closed staffing. It has taken a strong effcrt to encourage the medical profession
to police its own. Hospitals have enccuraged such self-policing throughout, and
to limit such policing mechanisms is contrary to good medicine and trends zcross
the nation.

Throughout the entire proposed rules and regulations, the State Tax
Department has attempted to take manzgement cut of the hands of managers by
placing rules and regulations for which there has been no need demonstrated. The
rule is attempting to control.the type of zorporate structure used by hospitals by
forbidding payment of surplus funds to individuals or organizations, at a time when
hospitals are having great financial difficulties. At mosi, the proposed rule is
a gross overkill for situations that may in some small way exist throughout the
state, and I oppecse its implementatipn under the present circumstances and question
the need for its implementation at all.

Senior Vice President and
Legal Counsel

LAPir/dsc
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Z.Lawson KING
Davip T ENLOW
Cecin B DUNN
R.WiNN TURNEY
Davip A, FRANKLIN
STEVEN F.VICROY
JOHN M, SPaNGLER

LAW OFFICES ~
MrrrHEY, KING, ENLOw & DoNXN
200 FIRST FEDERAL PLAZA

VINE AT UPFER STREEY

- LexixeTON, BENTUCKY 40507 _

(a0@) 235337

‘January 28, 1987

Statse Tax Department

State Capitol

Charleston, West Virginia

Atin: Mr. Michael E. Caryl
State Tax Commissioner

25301

RE:
Dear Mr. Caryl:
My client, appalachian
(hereafter referred +to as "ARH")

Regional

JCEIVE])

JAN 3. 15

STATE TAX
- COMMISSIONER

Comments of Appalachian
Regional Healthcare, Inc. te
Propocsed Rules Titled:
"Exemption ¢f Property from
ad valorem Property Taxation”

Healthecare,
which owns and

Inc.,
operates

hospitals in Beckley and Man, West Virginia, and which operates
the Broaddus Hospital in Philippi, West Virginia, and as a non-

profit corporation, wishes Lo

make the

fcllowing comments

concerning the proposed new rules pertaining to "Exemption of
Property from Ad Valorem Property Taxation."

4.40 The term "non-profit" and the term "nct
for profit"™ mean used with a view to producing no

profit on total aggregate cperations.

Charities and

cthers operating property not used for profit are

not precluded from

exacting

charges upch

beneficiaries for _services. rendered, nor are they

pracluded

from deriving profits from

individual

beneficiaries on a case. by case basis so long as

total aggregate annual
significant private gain.

Comment: 1.

operations

produce no-

It is not c¢lear that the profit to be

considered pertains only tc West virginia cperatiens. ARH, for
example, owns and operates hospitals in two (2) other states.
Those non-West Virginia operations should not be considered in

the "aggregate operations.™

2. The measure of what is a non-profit hospital
far exceeds .the federal requirement in not allowing "significant_

private gain.,"”




Mr, Michael E. Caryl
State Tax Department
January 28, 1987
Page 2

3. "No significant private gain® is defined.
4, "Significant™ is not defined.

5. The looseness of the definition exposes a
non-profit hospital to potential arbitrary and capricious acticn
because there is ne clear standard as to what is "private gain"
or "significant private gain."

6. OCver a ten (10) year pericd assume there was
a loss nine (9) of the ten (1l0) years but a '"profit" one (1) of
those vears. As the rule speaks of "annual operaticns" doss this
mean because of the one (1) year profit the exemption is lost?
Would it not ke better to consider a number o¢f past years in
order to make a determination of profitability or "significant
private gain?"

7. It appears that Secticen 18.353 (p. 34) may
conflict with this Section 4.40. Section 18.5 does appear more
reascnable in recognizing that "net earnings may not constitute a
disgualifying private gain” where the surplus 1is used in
furtherance of the charitable activities ¢f the organizaticn.

8. This section also appears in conflict with
23.1.3. T Tt T T :

18.4 Paymaent of reascnable salaries or wages to
administrative staff and employvees o©of a charitable
crganization will not constitute disqualifying
private gain Lf such salaries cor wages closely
approximate typical pay rates for comparable
positicns and are not for the purpose of siphoning
cff earnings of the organization.

Comments The standard used in this section for wages are
those which "closely approximate typical pay rates for comparable
positions.” Is this to be a community or national standard?

18.5 Realization of.a surplus, or of peositive. net
earnings may not constitute a disqualifying private
gain. So long as any such surplus or earnings are
used in furtherance of the charitable activities of
the organization, no disgqualifying gain can be said
to inure to the benefit of any private individual.

Comment: While this appears at first blush to better state




Mr. Michael EB. Carvl
State Tax Department
January 28, 1987
Page 3 -

what the standard for a "non-profit" instituticn is, it appears
to conflict with Secticn 4.40. Here surplus is recognized as not
being disgualifying. 4.40 establishes the standard of 'no
significant private gain.” 18.5 also appears more in harmony
with Section 23.1.3 but both conflict with Section 4.40.

23.1.1 Section 11-3-9 o©of the West Virginia Code
providas: : : N

All property, real and perscnal, describad
in this section, and to the extent herein limited,
shall be exempt from taxation, that is to
€ay:...property belonging to any...hospital not held
or leased out for profit... .

Comment: The pcrticn cf the Section appears te be in
harmony with West Virginia Code §11-3-9 that hespitals are exempt
if "not held or leased out for profit.” However many of the
subsections of Section 23 appear to be inconsistent with this
exempticon granted by the leglslature. Those sections are as
follows: - — ) o

1. Section 23.4.1. It is scmetimes necessary teo attract
physicians by providing office facilities, Hospitals can provide
few 1if any services without a medical. staff, It is often
difficult tc recruit physicians to rural areas to provide patient
care in small rural communities.  Sometimes an c¢ffice near the
hospital attracts physicians and allecws the hespital to be
utilized and therefore carry out 1its charitable, non-profit
purposes. Charging rent to a physician should nct be considered
anymore of disqualifying event than charging rent +o the
pharmacy. Whlle patient services are always necessary, physician
office space is frequently so0. This should not d;squallfy a non-
prefit hospital for an exempticon especially where rent is at the
prevailing falr market value.

It also appears that Section 23.9.l1.z2 allows such a leasing
arrangement and while it specifically mentions leasing to a
"private ©business for the purpose of furnishing necessary
segments of the normal hospital cperation; 2.4q. leasing space to
a third party to operate a for profit drug store" it recognizes
some activities are necessary for the operation of a hospital.
If a drug store is permitted why not physicians to admit patients
te use the hospital and consequently the drug store? This
secticn also appeaars to be in direct conflict with Section
23.9.3 which allows free office space to physicians.




Mr. Michael EB. Caryl
State Tax Department
January 28, 1987
Page 4

2. Section 23.4.2 should be considered in the same light
as Section 23.4.1.

3. Section 23.7.8. Would it not be administratively more
simple to grant the exemption to all hospitals so long as they
remain and enjoy tax exempt status under the Internal Revenue
Code? e ' -

4, Section 23.8.2 provides as fcllows:

The most important single element in determining
whether or not a .hospital is charitable 1s its
policy on the admission of patients who are unable
to pay.

Wwhile a hospital policy may exist that does not, of course,
mean it is being fulfilled. While providing care to patients who
are unable to pav is a laudable goal to fulfill such a gcal could
lead to fiscal ruin. It is suggested that there be added "to the
extent of the hospital's reasonable ability to doc so. The Rule
provides it is "the most important single element." What are the
other elements to be considered?

5. Section 23.8.4 provides as follows:

2 hospital, to be charitable, must be operated
in such a manner so as to provide necessary care to
+hose who are not able toc pay fcr the services
rendered, not exclusively for those who are able and
expected to pav. Free and below cost service must
ve provided to those whe are unable to pay.

This section should be tempered by inserting after the last
word "to the extent cf the hospital's reasonable ability to do

6. Section 23.8.35 provides as follows:

2 hospital will .not ke considered charitable
and, therefore, will not be granted tax exempt
estatus if it does not provide free and below cost
caervices teo all  who regquest medical care but are
unable tc pav for it.

This secticn should alsec have added to it "to the sxtent of
the hospital's reasonable ability to do so."




Mr. Michael E. Caryl
State Tax Department
January 28, 1987
Page 5

23.9.1l.a Provided such an agreement is entered into
on an arms length basis, as that phrase is generally
defined, a hospital may lease a portion of its space
to private business for the purpose of furnishing
necessary segments of the normal hospital operation;
2.9., leasing space to a third party to operate a
for-prefit drug store. Leased areas shall not be
more than ten percent (10%) of the available fiocor
space ~on the floor of the hospital whereon the
leased activity 1is located; available floor space
shall be all floor space exclusive of maintenance
areas or common areas such as hallways and
stalrwavs.

Comment: The 10%  rule appears arbitrary. What i1if the
whole labeoratory or radiology department is leased. out or for
that matter the pharmacy or emergency rcom. As long as the

hospital is fulfilling the other criteria why should it not be
exempt. "It may be fiscally prudent to lease more than 10% toc a
for profit business but retain the bed areas.

23.9.2 A hospital may provide free office space to
members of its staff as an enticement to gualified
medical personnel, The hospital may not provide
free ofice space to some of its staff members and
charge others, noc may scme staff members bpe deprived
cof office space when others receive free office
space.. Such cifices may not be so used as o cause
primary and immediate. use of the hospital property
to be other than charitable. For instance,
physicians helding o©ffice space on an exsmpt
hospital tract may examine and treat paying, for
prefit patients in such offices, but such use of the
property may not be so  extensive as to make the
primary and immediate use of the tract as a whole =z
profit making operaticn rather than a charitable one
in accordance with section 18 of these regulatiocns.

Comment : This section, while more reasonable than Section
23.4.1, is in ¢lear conflict with that section.

23.9.4 A hospital may not pay out any surplus
operating funds to any individual. or organization.
This prchibition applies to payments in the form of
dividends, salary bonuses, excessive salaries, gifts
of tangible perscnal precperty, etc.




Mr. Michael E. Caryl

State Tax Department

January 28, 1987 7
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Comment: This section would prohibit allocation of funds
£o any other organlzatlon. This would apparently include other
charitable crganizations as well as to the state. Does this mean
the state can nc longer assess hospitals in order to meet its
medicaid obligations?

23.10.1 A hosﬁital must not restrict the access of
any physmcman licensed to practice medicine in West
Virginia to the use of hospital facilities.

23.10.2 A hospital may restrict its medical staff
to a limited number of members, based upcn the
service . needs of the hospital.. Howeaver, anv
restricticons ©f the hqspital's medical staff will be
closely scrutinized in determining whether or not
the hospital is exempt from ad valorem taxation.

Comment: These two sections would appear to abolish
credentialing, peer review and medical staff disciplinary actions
all of which is  in violation of state law which reguires 1it,
Federal law which mandates it through conditions of participation
for medicare and ~m&dicaid and The Joint Commission on
Accrediation of Hospitals which certifies hospitals.

Hospitals, with the aid of their crganized- medical staffs
must be free to admit only those phvsicians who are qualified and
competent and who are capable to have the privileges for which
they are trained and able to competently perform. A state
license to practice medicine doces not gqualify a physician to do
heart catherization, and obstetricilian tec do an open reduction or
a pathologist to read an x-ray. To establish the above rules may
cause a hospital to ncot only lose its license, lose its ability
to recover from maijor third party payors, but expose the public
to physicians who perform care beyond their capabllities. The
established law and practice of "medical staff involvement in
guality of care is absolute necessary. These two regulations
should be cast aside and forgetten. .

23.12.1.a2a To defrav.the expense of providing free

or below cost service to patients who canncot afford

to pay for it. - Any funds from unrestricted.
voluntary contributions must be used teo prov1de free

or below cost services before bpeing used for any

other . purpose. However, restricted contributicns

shall be used for the specified purposes.
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Comment: If necessary egquipment purchases or other
exXpenditures are, at the moment, more important than providing
"free or below cost services" should the hospital not be free to
do so. ‘For example, suppcse a hospital 1is the only one for
several miles and has a maternity ward with no fetal monitor
which 1is the current state ¢f the art. This being the only
facility in a rural area, pregnant women can go there for
delivery but without the safeguard of a fetal monitor, or take
the chnance she might make it to another, and perhaps larger,
facility where there .is adsquate eguipment. - Is the hospital to
stand by and provide free  care and let the poctential bad
conseguences occur due to lack of eguipment? 1t appears this
section fails to recognize that other considerations need be
given to health care delivery. Accordingly the facility should
be required to "provide free or below cost services" only to the
reasonable extent of the hospital's ability to do so. This
language should be added.

23.12.2 If a hospital receives funds for capital
improvement under the Hill-Burton Act (42 U.S.C. §§
291 et., seg.) it 1is required, as a condition of
receipt of the funds, to provide free or bslow cost
services to those who are -unable to afford such
services. So long as the hospital continues to
provide services to all who are unable o pay for
services rendered, free cr below cost services shall
coentinue to be considered as charitable.

Comment: This section too, should have added to it "only
to the reasonable extent of the hospital's ability to do so."

23.15.1 When a hospital purchases land which it
intends to use for capital improvements, which will
ba used for charitable purposes, the land shall not
be exempt so long as the land is wvacant. So long as
the land 18 wacant it can be scld and used for
noncharitable purpcses.

23.15.2 Vacant traets owned by a hospital will
remain subject to taxaticon, sven if plans are made
which show that the land will be used for tax exempt
purposes., :

23.15.3 1If construction is begun on a tract for the
purpocse of making imprcvements to be. used for
hospital purposes, such property shall not bhe exempt
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under this section until it has been put to such
actual use as to make the primary and immediate use
of the property charitable in accordance with § 18
of these regulations.

Comment: . West Virginia Code §11-3-% provides the ad
valorem exemption for property of a hospital. This section
states the legislative intent. The act doces not say the property
must be in use, 1t merely mainly says it applies to property of
"any hospital."™ This section, like so many others, goes further
than establishing guidelines +to ensure uniform assessment
practices and conflicts with the statute.

23.16.1 . Prcperty which a hospital c¢wns and uses for
housing for doctors, nursges, Linterns, technicians
and other hospital personnel shall neot be exempt
from ad valorem property tax. Such property would
be used for purpecses which weuld put it in
competition with commesrcial housing. Such use would
nct be primarily and immediately charitable.

Comments: See comment to Section 23.4.1 which is alsc
applicable here. .

23.17.2 Rny property owned by a hospital which is
used as a place of residence for medical or nursing
students, or other students who are studving in a
medical related field at the hospital shall not be
exempt from ad wvalcrem gprogerty tax unless such
property is exempt under § 20 of these regulations,

Comment: See comment to Section 23.4.1 which 1is also
applicable here.- R - -

GENERAL CCMMENTS:

1. It appears the statute itself provides an exemption for
hospitals for property not held or leased ocut for prefit. Many
cf the above rules attempt to define profit and establish
guidelines. They conflict with one another in several respects
and appear to go beyond the statute, While the Tax Commissioner
is empowered %to issue regulaticns, the statute limits those to

providing "each assessor with guidelines %o ensure uniform
assessment practices statewide +to effect the intent of this
section." Secticns 23.,15.1, 23.15.2 and 23.15.3 are examples of

causing hospital property to ke disgualified when nothing in the
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legislation mandates it. Therefore the intent of the legislation
is not properly set forth in the guidelines for these sections
and others menticned herein.

2. While the apparent intent of the Rules is to gain more
ravenue from nen-préfit institutions, including hospitals, the
true impact will be further financial pressure on hospitals. One
has +to only read the newspapers to be aware of the crisis in
health cars costs. The Federal and State governments have beccme
the largest third party payors (medicare and medicaid) and have
lncrea51ngly resisted passing through costs borne by hospitals.
This is another example of the state wishing to extract more and
pay less. .

The payment programs adopted by federal and state
authorities, have been set with experience that does not include
the pavment of additional taxes. Somezhow, it is expected and/or
assumed, that the burden of additional expense can be absorbed by
health care instutions. That is simply not true.

In a real sense, it is another example of the pressures
placed on private paying patients and non- government third party
payors. Shifting the -cast to this group 1is not a fair
distribution ¢f the expense.

3. While the filing of these proposed regulations may have
mat +the minimum standards regquired by law, notice to affected
hespitals and to such organizations as the West Virginia Hospital
Association would have allowed more time for reflective review.
These. proposed Rules were only received by ARH on or about
January 20, 1987 and there has been only a limited opportunity
for review., It is my understanding West Virginia hospitals were
generally unaware cf those prcposed regulatlons and came to the
attention of the WVHA only about the middle of January some 1%
menths after the filing. An attempt has been made tc supply
comments on only those sections which are particulately egregious
and which are in conflict with <one another or the statute under
which they wesre promulgated. ‘The Rules show a lack of
understanding of non-profis hospitals, the hospital industry in
general and the manner medical staffs deal with quality of
medicine provided in a hospital It would seem non-profit
hospitals shculd be partners in drafting fair rules. They could
assist those responsible for the draftlng to understand hospitals
in general and non-profit hospitals in particular.

In the future would it be satisfactory to deal with the
industry by notification of preopesed rules which have such a
significant impact beyond the minimum reguirements of the law?
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Very tryly yours,
aviggg?/iijdé/gziéZ///
DTE: psw
folo ] Mr, William B. Williamson

Vice President of Fiscal Affairs
Appalachian Regional Healthecare, Inc.

Mr. Roger Wolz
Administrator Beckley ARH

Mr. Jason Riggins
Administrator Man ARH

Mr, Norman Wright
Administrator Breoaddus Hospital

Mr. Gil DelLaura
Vice President and General Counsel
West Virginia Hospital Association
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MEDICAL PARK * WHEELING, WEST VIRGINIA 28003 + (204} 243-3000
SKILL, SERVICE, HOFE AND LOVE

WHEELING EW]EU
HOSPITAL FEB 3 158/

STATE TAX
January 28, 1987 COMMISS¥ONER

Mr, Michael I. Caryl
Tax Commissioner T ’ B
State Tax Department

State Capitol

Charleston, West Virginia 25301

Dear Mr. Carvl:

I am writing regarding the proposed rules on exemption of property from

Ad Valorem property taxation particularly as the rules relate to charitable
hospitals.

As I am sure you realize, the role ¢f the traditional nonprofit community
hospital has undergone significant change in the past few years. Although the
primary role of the nonprofit community hospital will ceontinue to bz ro render
acute Ilnpatlent services to our citizens,
a multitude of other services
minimize cost.

hospitals are now expected to provide
in a coordinated approach to maximize care and
Although I realize tax regulation is z complex issue, I

would suggest a number of changes for your consideration to provide nonprofilt
charitable hospitals with flexibllity in today's rapidly changing environment

I believe all of these changes would be considered as a reasonable part of

the overall purpose of today's hospitals.

1. SBection &4.40 -

The term "mnonprofit' means used with .z view to producing no
profit on total aggregate operations. The definition should also
state as does Section 18.5 that realization of 2 surplus or of
positive net earnings may not constitute a disqualifving private

zain so long as such surplus or earnings are used inm furtherance:a

=
== -
of the charitable objects and purposss of the organization. E: -
[l s S B -
2 g 1 234 = = &= T
2. ectieon .4 =2 = b
.- = o
— . > - [y e o :__:__‘
Although office space 1s of some convenience for staff = =
. ~ = ———
physicians, I believe oLflce space is of primary benefit to 7= = M
. = v
patients and the hospital. Most hospitals today offer a ZZ ay &
shepping center' concept to patients where all of their needs o
can bz met on one campus. Thls concept provides much improved )

continuity of care and inc¢reased eificiency reducing cost.

Patients can visit their physicians and then walk "next door" to




Mr, Michzel E. Caryl .
January 28, 1987
Page 2 . L . -

obtain needed diagnostic tests or treatments. In many cases,
patients again see their phvsiclan after testing. In addition,
phvsicians "on campus’ are immediately available for inpatients
needing urgent specialty censultants, obstetrical delivery, or
ftrauma surgery.

I feel physician office space which is offered to physicians
on a "'cost' basis is consistent with the overall missicn of the
hospital and sheuld be exempt from property texation,

3. Secrion 23.8.5

Although nonprofit hospitals must preovide charity care, no
hospital can provide unlimited care to zll whe are unable to pav.
If this regulation were adopted, the *ediczaid program for the
indigent could be abolished and hospitals would be required to
render ''free' care to maintain their nonprofit status. The
regulation should be modified to require fax exempt hospitals to
furnish reasonable amounts of free care to patients residing in
its service area consistent with its fimancial ability, Jjust as
required by other nonprofit charitable agencies such as the Red
Cross or Sazlvation Army,

4, Section 23.9.3

Hospitals should be allowed to provide free office space or
space at a reduced rent to members of its staff to encourage
physicians to establish practice In the community. However,
hospitals should not be required to provide office space to all
physicians. A community may have asdequate surgeons and would
not want to attract more. . However, the community may need
neurologists and a hospital may need to ofifer free space for a
limited period of time to attract this specialty physician,

5. Section 23.9.4

In today's competitive environment with severe pressures to
contain and reduce costs, short-term incentives or bonuses are
frequently utilized to improve productivity. Compensation
methods utilizing bonuses should be allowable provided such
overall compensation is not significantly excessive when
compared to other institutions for comparable positions and
performance. ) )

A, SBection 23.9.5

Operating funds cannot be restricted only for hospital
purposes. Today's hospitsl may operate a hosplce, nursing
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hieme, home health agency or similar service consistent with
the overall primaryv charitable purpose of the hospital. Many
of these services require financial support from hospital
operating funds.

7. Section 23.10.1

This section should be modified so that hospitals de net
unreasonably or without good cause restrict access to hospital
facilities. Obviously, the extent of access and use. of
facilities must be based on privileges granted contingent upon
the training and experience of the physician and the physician's
willingness to abide bv hospital policies, rules, and regulations.

8. Section 23.11.2

See Comment 6 regarding Section 23.9.5.

8, Section 23.12.1

Hospitals should have the flexibility to utilize varestricted
voluntary contributions in a2 manner which will best serve the
overall mission of the hospital, rather than requiring unrestricted
voluntary contributions to be used to preovide free or below cost
services before used for any other purpose. For example, with the
proposed. regulation as now written, z hospital in severe financial
trouble could lose its tax exempt status 1f voluntary unrestricted
contributricns were used to pay debts to avoid bankruptcy rather
than used to provide free care.

10, Sectionm 23.15

Vacant land purchased with intent for use for charitable
purposes should be tax exempt. At a minimum, such land should
be tax exempt if comstruction is begun for the purpose of
making improvements for heospital purposes even Lf not vet in
actual use. '

11, Section 23.17.2

A clearly stated purpose of many hospitals is to assist in
the education of medieczl or nursing students in cooperation with
educationsal institutions. Such training is essential in providing
trained professionals and assists in recruiltment of such pro-
fessional upon completion of their training. Property owned by a
hospital to houge medical or nursing students is clearly related
to their overall mission and should be tax exempt.




My . Michael
January 28,
Page 4

Caryl
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e ]

12. Section 23.17.3 .

Hespitals must not only treat the 1ll, but take an active role
in preventing illness and promeoting '"wellness” to the population
it serves. Certain types of recreational facilities staffed by
trained professionals which offer 2 variety of 'wellness" programs

should be tax exempt when their ancillary use furthers the stated
primary purpose of the hospital.

I hope my comments will be of assistance to wvou. I fesl flexibility is
esgential in any regulations adopted given the rapidly changing environments

and role of hospitals today.

Sincgrely,

Administrator

SGN/mr

c: Mr. Kenneth }M. Rutledge
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Ohio Valley Medical Center, Inc.

Wheeling, West Virginia 26003

oo - [ECEIVE])

January 29, 1887

FEB 3 188/
STATE TAX
COMMISSIQNER
Mr. Michael E. Caryl E?;; = T
. N = [
State Tax Commissioner — JD —
State Tax Department =& =
State Capitol Z= =2 oM
Charleston, W.Va. 25301 2 o =
R

Dear Mr. Caryl:

Ohio Valley Medical Center, Inc. herein provides its comments to proposed
regulations which bear directly on the ability of Ohio Valley Medical Center to
retain property tax exempiions should these regulations be adopted in their current
form. Specifically we are providing comments to the Proposed West Virginia
Administrative Regulations, State Tax Department, Exemption of Property From Ad

Valeovem Property Taxes.

We have reviewed the text of the proposed regulstions and have identified five
critical issues:

1. Definition of a charitable hospital. e o
2. Hequirement to provide free care. EE =
3. Open medical staff criteria. =T om —s
4. Use of unrestricted contributions to provide free care. Sz 8 A
5. Use of hospital funds. A
== w0 T
= Se=
T o L
1) Section 23.7 Hospitals 2= = O
. - T _
=y
=N

23.7.8 Under W.Va. Const. art. X, Section 1. the exemption of
property from taxation depends on its use. To warrant such exemption for a
purpose there stated, the use must be primary and immediate, not secondary or
remcte. Stafte ex rel.Farr v. Martin, 105 W.Va. 600, 143 S.E. 356. (1928).

23.7.7 The fact that a hospital is incorporated as a nonstock,
nonprofit hespital does not make it charitable, even though some operating
funds are derived freom private, voluntary contributions. Adkins v, St. Francis
Hospital of Charleston, W.Va., 149 W.Va. 705 (1865).

23.7.8 Any Internal Revenue Service determination as teo
exemption of a hespital from Federal tawxation under Section 501{c)(3) of the
Internal Revenue Cod [26 U.S.C. Section 501(c){3)] shall not be determinative
of the issue of whether property is exempt for ad valorem property tax

purposes.,

OHIO VALLEY GENERAL HOSPITAL — PETERSON HOSPITAL




Mr. Michael E. Caryl
State Tax Commissioner
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23.7.89 If the hospital ceases to be used for charitable
purposes it will lose its tax exempt status.

CCMMENT: -

The principle established in Adkins v. 8t. Francis Hospitel is, fer purposes of
immunity from prosecution, "that a nonstock, nonprofit hespital, though generally
classified as a charitable institution, mey be held liable to a patient for injury
negligently inflicted by its servants, agents and employees". To extend charitahle
immunity for negligent or tortiocus conduct Fosters neglect while liability tends to
induce care and caution. To extend this principle to a regulation concerning
exempticn from ad valorum property taxes, we believe goes well beyond the intention
of the courts in Adkins.

Further, to abanden the Internal Revenue Service determination of tax-exemption
as a basis for determining exempticn for ad valorum property tax, censtitutes a
material change in the application of law. Virtually every hospital in the State
under these proposed regulations, will be subject to property tax. We contend that
application of Section 23.7.8 by regulation and in the absence of specific enabling
legislation censtitutes taxation without representation which is unconstitutional.
Adoption of these regulations will cause a considerable increase in the cost of
healthcare services in the State of West Virginia.

2} Section 23.8 Admission and abilitv to pay.

23.8.1 1In order for a hospital fo be charitable it must serve a
general public interest, not a private interest. Therefore, the services of
the hospital must be made available to the general public.

23.8.2 The most important single element in determining whether
or not a hospital is charitable is its pelicy on the admission of patients who
are unable teo pay.

23.8.83 The admission peclicy of a hospitel, in order to be
considered charitable, must reflect the following standards:

23.8.3.b A hospital may not insist thet patients provide
assurance that all of their bills will be paid as a condition of admission.
Adkins v St. Francis Hospital, supra.

23.8.3.¢c A hospitel may develop reasconable rules and
regulations which reguire that those patients who are financially able so to do
to pay the charges incurred for the care provided.
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23.8.4 A hospital, to be charitable, must be operated in such a manner so
as to provide necessary care to these who are not able to pay for the services

rendered, not exclusively for those who are able and expected to pay.

Free and

below cost service must be provided to those who are unable to pay.

23.8.5 A hospital will not be considered charitable and, therefore, will
not be granted tax exempt status if it does not provide free and below cost
services to all who request medical care but are unable to pay for it.

COMMENT :

Ohio Valley Medical Center and indeed the community-at—large and the entire
bospital industry are agonizing over the issue of uncompensated care. OVMC has z
long-standing and laudable humanitarian mission of maintaining an open door pelicy
when it comes to providing necessary medical care to patients whe are unable to
pay. OVMC has paid dearly for maintenance of this policy and some weuld question
if OWC can continuve %£o bear this burden without some measure of restraint. OVMC’s
annual uncompensated care burden has more than dcubled in the last five years from
$2.% million in 1981 to $6.2 million in ISE5.

Criteria for determining necessary medical care is reasonably defined and

docunented.

Criteria for determining financial ability to pay is not clearly

defined and is subject to considerable dispute. These regulations seem to imply
that the Hospital’s criteria for determining financial ability to pay be clearly
defined, documented and incorporated inte hospital policy. The regulation offers
ne definition or criteria for such determination.

X

b 4

What about the hospital’s financial ability to support charity care?

Are we simply to provide free care to all persons who present
themselves for admission or service'until we expend all of our assets
and rescurces and are forced into bankruptey?

How does the requirement to provide charity care balance with the
hospital’s social responsibility to remain in business to serve the
healthcare needs of its community?

Who should bear the burden of uncompensated care? The hospitals?
Insurance companies?” Employers? Federal, state or local government?
The bond holders of a hospital’s debt due to default?

Who is to determine whether a hospital’s pelicy, rules and regulatiocns
are ''reasonable”?

On what basis will this reasonzbility be determined?

Does a hospital policy that leads to a determination that a certain
person has the ability to pay, together with a reguirement for such
persoen to make a preadmission deposit constitute an unreasonable
condition of admission?
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% Does a policy requiring execution of a patient financial responsibility
agreement upon admission for persons deemed under such policy to have
the financial ability to pay constitute an unreasonable condition of
adnission? '

% What is to prevent a retrospective and/or retroactive determination of
an unreasonable policy based on the complaint of one individual? Five
individuals? Who is going to investigate such complaints? How can
such complaints be defended or decisions appealed in the absence of
regulatory criteria?

We believe that reference to Adhtins v. St. Francis Hospital in this regard is
inappropriate. As previously discussed, Adkins addressed immunity from prosecution
for negligent and tortious acts. In fact Adkins states the following: -

"The defendant (hespital) renders a valuable service and it expects to
be paid for such service. This is as it should be. The defendant
makes a worthy contribution toward the alleviation and cure of ills of
mankind but, while in nc way detracting from the estimsble value of
such contribution, it functicns as a business and as such it must bear
all the responsibilities of a business. It is entitled to be paid for
services rendered, but it must alsoc be prepared to meet all cobligations
incurred in the operation of its business.”

3) Section 23.10 Opén medical staff.

23.10.1 A hospital must not restrici the access of any
physician licensed to practice medicine in West Virginiz to the use of hospital
facilities.

23.10.2 A hospital may restrict its medical staff to a limited
number of members, based upon the service needs of the hospital. However, any
restrictions of the hospital’s medical stafi will be closely scrutinized in
determining whether or not the hospital is exempt from ad valorem taxation.

COMMENT: o o
I find it interesting that the State spent considerable discussion on
reascnable rules about patient ability to pay without ever defining "ability te
pav"”. Yet, when it comes %t¢ open medical staff requirements, it appears that all a
person needs is a license to practice in the State and that person can do anything
he/she wants in any hospital in the State. Where 1s the discussion of reasonable
Hospital/Medical 8taff bylaws, rules and regulations and where dces the
Hospital/Medical siaff retain the right to grant privileges or revoke privileges?




Mr. Michael E. Caryl
State Tax Commissicner
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¥ Does 23.10.1 render all Hospital and Medical Staff By-laws
regarding physician credentials and staff privileges null and void?

*¥ Does this mean that the hospital can not zet higher standards
for physician credentials and staff privileges than the minimum standards of State
licensing requirements? )

¥ Does the Hospital's/Medical Staff’s disciplinary actions, in
due course and due diligence with Justifiable basis_ in accordance with bylaws,
rules and regulations, to suspend the privileges of a physician become meaningless
so long as such physician retains his/her license to practice in the State?

*¥ Can any physician who has a license to practice in the State
demand and obtain access to the use of any hospital facilities with or without
Hospital /Medical Staff credentials and privileges?

% How is the determination of the "service needs of the
hospital"” to be defined and made? Who will wake such determination and how will
the scrutinizing be done? ’

4) Section 23.12 Voluntarv contributions and other revenue.

23.12.1 Any hospital may receive voluntary contributions. Any
voluntary contributions received by a hospital may be used for the following
purposes: -

23.12.1.a To defray the expense of providing free or below cost
service to patients who cannot afford to pay for it. Any funds from
unrestricted veluntary contributions must be used to provide free or below cost
services before being used for any other purpose. However, restricted
contributions shall be used for the specified purposes.

23.12.1.b To purchase equipment to be used in the provision of
medical treatment.

23.12.1.¢ To _purchase real estate for capital expansion.

23.12.1.d To cover the cost of construction of capital
improvements, so long as they are to be used directly in the provision of
medical services. :

COMMENT': e -

I do not understand 23.12.1.a. Either a contribution is not restricted by the
donor or it is restricted by the donor for a specific purpose. There is no third
option by definition.
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Further consider the definition of the word "used" as found in Section 4.47.1
of these proposed regulations:

4.47.1 Whenever property is required to be "used" for stated purposes in
order to qualify for exemption under W.Va. Code Section 11-3-9, the stated
purposes must be the primary or immediate use of the property, and not a
secondary or remote use. The property may be used for purposes which are
ancillary to the stated purpose, but the ancillary use must further the Sstated,
primary use.

Refer to the second sentence of 23.12.1.a asbove and consider this hypothetical
sc¢enario: e o

A Foundation donates an unrestricted voluntary contribution of $20 million to
OVMC. OVMC wants to acquire clinical equipment which costs $20 million. When
can OVMC acquire the clinical equipment?

a. OVWMC provides today $16,988 of uncompensated care ($6.2 million per
vear actual : 365 days). OWC tomerrcw can spend $18,983,014 for the
clinical equipment.

b. OVMC provides this month $516,667 of .uncompensated care and can buy the
equipment next month with the remaining $%19,483,333.

c. OVMC provides this vear $6.2 million of uncompensated care and can buy
the equipment next year with the remaining $13.8 million.

d. OVMC can not buy the equipment for 3.2 years, but then it will not
matter because the equipment will ke technologically obsclete and OVMC
has spent all the money in the provision of free care.

I do not see how OVMC would ever get out of the 23.12.1.a loop such that it
could ever get to the options provided by 23.12.1.b, ¢ and d. Are not the -
restrictions under Item 1 — Section 23.8 restrictive enough without imposing
Section 23.12.1.a7 o '

Assuming OVMC could breakout of the 23.12.1.a loop, does the purchase of a
chair or typewriter constitute "equipment teo be used in the provision of medical
treatment"? How does the "provision of medical treatment” differ from "the
provision of medical services"? °

What is the definition of "real estate" in 23.12.1.c¢? Can a hospital purchase
land on which a gas station exists and continue to retain its tax exempt status
under this preovision since it did not have to expend its voluntary unrestricted
contribution for coenstruction of the gas station?

Why not simply state the following? A hospital may receive veluntary
contributions. Restricted contributions shall be used for the specified purposes.
Unrestricted contributions shall be used to further the hospitals’ exempt purpose
so long as such use shall not inure to the benefit of any individual or for-profit
crganization.
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5) Secticn 23.9 Regarding use of funds.

23.8.4 A hospital may not pay out any surplus operating funds
to any individual or organization. This prohibition applies to payments in the
form of dividends, salary bonuses, excessive salaries, gifts of tangible

perscnal property, ete. - - e

23.9.5 Any excess operating funds shall be used only for
hospital purposes. Such purposes may include the payment of reasonable
salaries, the purchase of new or replacement equipment, and the cost of capital
improvements.

COMMENT: ’ - i

¥ Does 23.9.4 preclude employee incentive compensation plans?

¥ Salaries are generally considered to be operating expenses and deducted
frem operating revenue to arrive ai surplus operating funds?

¥ Does 23.9.4 préclude dividends paid by an exempt hospital to its 501
(¢)(3) parent organization?

* Does 23.9.3 and 23.8.4 preclude charitable gifts from the exempt
hospital to another unrelated 501(c)(3) organization?

¥ What about retirement of debt? Is this an acceptable use of excess
operating funds?

SUMMARY

These proposed regulations are poorly written, not carefully thought through
and use inconsistent and/or undefined wording which may or may not mean the same to
each reader. In our opinion, these proposed regulations require substantial
editing and rewrite before they should be approved and implemented.

Sincerely,

Steven L. Finch
Acting Chief Financial Officer

SLF/ram
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WEST VIRGINIA HOSPITAL ASSOCIATION

April 26, 1588

John Montgomery, Esguire
Legal Division
tate Tax Department
State Capitol
Charleston, West Virginia 25301

Dear Mr. Montgomerly:

Thank you or a170w1rg me the opportunity to review and comment upcn
roposed draft 1égislative _reguliations reiatlpg to ad valor taxation
(110 CeSeRs 3, § (1986), whick I received April 18, 7988.

It is my understanding. that thse Commissicner intends, after his review
and possible modification to issue these regulations as & proposed legislative
rule and to further allew a public written comment period in May 1988.

The comments contained herein should be considered pre_fﬁéna*g in nature,

as the Hospital Association wishes to avail itself of the review period e
to be held May 1988. Additionally, previous comments filed with the 7
Commissioner on Jaruary 30, 1987, are incorported by reference in this

letter.

I hope the following remarks will prove constructive and useful.

Hospitals ' - T

The definition contained at 27.7.3 states that the term hospital does
not Iinclude "First ald stations and smergency care facilities or cother
facilities which do not provide reception and care of persons for a
continuous period longer than 24 hours for the purpose of providing rocm

board nursing service and hospital Ffacilities. « "

3422 Pennsyivania Avenue T Charieston, WV 28302 (304) I45-58472 FAX # (304) 342-2621




This definition will have the effect of taking many hospital facilities
In West Virginia and.revoking their property tax exemption. Hospitals
have encountered significant pressure particularly frem federzl and
state govermments and professional re;iew organizations (e.g.; the

West Virginia Medical Institute) to render patient care on an outpacient
rather than Inpatlient basls., Outpatient care may occur within the
hosgital proper or in a separate building. The nature of medical
services Is freguently mandated on an outpatient basis for Medicare

and Medicald patients. Every nornprofit hospital in West Virginia is
reguired to have an agreement with the PRO.

The Social Security Act (Act) as amended by the Tax Egquity and Fiscal

Responisibility Reform Act of 1982 (TEFRA, Public Law 97-24£) reguires

that 2 PRO, In accordance with Its contract with the Health Care Financing

Administration (HCFA), review services and items provided by physicians,
other health care practitioners, and providers.of health care services
for which Medicare payment 1s sought. The PRC will determine whether:

® the services and items are or were reasonable and medically
necessary;

® the guality of the services meets professionally recogrnized
standards of nealth carep and

° those services and items propesed to be provided on an inpatient
fasis in & hospital or other health care facility
could, consistent with the provision of appropriate medical
care, be effectively provided more econcmically on an
outpatient basis or in an inpatient health care facility of a
different tipe. - o '

Section 1154 of TEFRA reguires-that a PRO must make available Its

facilities and resources for contracting with private and public

entities; paying for health care in its area, for review of the

services reimbursed by such entities.




The regulation at 24.7.3 will. eliminate exemptions for any free standing

uding but not limited to Cdrug and alcochol abuse clinics,
=

facility incl
free standing rehabilitation facilitles, outpatient surgical centers,

same day surgery, follow-up mental health centers.

Admissions and Arility To Pay

Sections 24.8.5 in combinaticon with §24.12.2 create significant problems.

The concept of rénferiliy free care as one of several charitable activities

is pet at issue. The regulirement that hospitals have a charity care

.

pian is reascnable. Posting public notice is not objectionable. What

is wreng with these regulations, although they have been mcdified is
that taken as e whole they appear to create a right of free care toc any
individual who does not have the ability tc pay for any medical service

he or she desires.

Suggested Changes.

24.8.1 Change last sentence

The services cf the hoespital must be made avallakble to

the general! public provided that

to develop a charity care plan which

Hospital reguire

must be approved by its koard

Hospital should not be forced
people when hespital does not
Hospital must have admissions

appropriste. PRQ pressure.

of trustees.

to provide care for

have capability to render care.

which are medically




24.8.4 Add to.end

consistent with its charity care plan.

24.8.5 remove language in third Iine: t¢ all who -
reguest medical care but are unable to pay for I
Suggested change:

A hospital will not be considered charitable &nd, therefore, will

not be granted tax exempt status If It does neot rfrovide a reascnakblie

-

volume of free and below cost services to Iirdividuals financizlly

unable to pay for those services. Provided; that at the time free or

below cost medical care is sought: |
&) the hospital.sustormarily provides such
medical services;

B} capablility presently exists to render the service;

C) the care reguested 1s medically apprepriate;

D} the hospit in providing such care will not

be sanctioned by a Professional Standards Review
reanization;

renderinrg of such medical services is

consistent with the charity care plan of the
hospital. '

&
o

The Hill Burten Regulrement

Section 24.12.2 as contained in the regulatiorns iz a misstatement of

law. The open door reguirement (providing services to all who are unable
to pay) simply does not exist, being eliminated in 1879%. Nor are Hiil
Burton hospitals reguired to provide a reasonable amount of free care
indefinitely. In fact, the majority of hospitals have met the Hill
Burton pay back reguirements, _In 1887, the U.S. Public Health Service

issued radically differént final rules which are designed to ease remaining




The Fill Burton reguirement at 24.12.2 in conjunction with 24.8.4 and

.

24.5.5 would seem to crearte an unrestricted right of access.

Privete Galin or Benefit

mhe proposed regulations Indicate that "no benefit shall inure teo any

employee, staff membar . . or other person associated with the hospital

(§2¢.9.1) and a hospital "may not pay out ant surplus operating funds to

any individual or organization.” Included are dividends and salary

=

bonuses (§24.9.3.1). It would appear that reasconable erployee incentive

pay systems are prohibited.

The leasing provision of 10% at secticon 24.2.1.1 in lts present form

cowld result in either loss of property tax exempiicn or imability of

hospitals to offer medical service.

The statrewlide community service. standard contained at §24.9.2 will

cause hospitals particularly in border areas to fail In recrulting efforts,

particularly for registered nurses and other skilled medica

[

personnsal

2s these hospitals must compete with other non West Virginia urban areas.

Voluntary Contsributions and Qther Revenue

"zny funds from unrestricted voluntary contributions must be used to
provide freg or below cost services before being used for any cther
purpose.” This section in 24.12.1.1 puts mistaken reliance upon the

proper use of unrestricted voluntary contributions. It is reasconable to

tell hospitals that in order to retain a tax exemption, free care must

*

be rendered. But it is unreasonable tc them state how the hospital must

on

=

manage interngl finances supervised by & Board of Trustees. This port

5




LAW QFFICES

SPILMAN, THOMAS, BATTLE & KLOSTERMEYER
Smite 1200 United Center
P. 0. Box 273
" Charleston, West Virginia 25321-0273

Telephone ’ Telecopier
304) 331-4081 (304) 346~2401

STATE TAX

July 26, 1988

Hen. Ken Hechler = 3

Sacretary of State =T &

State Capitol Complex n= o

Charleston, WV 25305 =N
==

Re: State Tax Department; Title 110; L= =

Saries 3, Exemption Of Property From TZF o

ad Valcrem Property Taxation = -

o

Dear Secretary Hechler: .

This firm represents the West Virginia Hospital
Association (V"Association") in connection with the referenced

matter.

Oon July 1, 1988, the State. Tax Department filed with
vour office the referenced Emergency Rule entitled, "Exemption
Of Property From Ad Valorem Property Taxation." The Asscociation
respectfully objects to the filing of the proposed rule as an
"emergency" and reguests that you disapprove the same as an
emergency f£iling under your statutory authority.

The filing of the propcsed rule as an emergency is
an obvious attempt by the State Tax Department to bypass the
legislative rule-making review committee with respect tc the
controversial issue of taxation. However, the abllity of an
administrative agency such as the State Tax . Department to take
such action is limited by statute to instances where an actual
emergency exists. In that connection, W.va. Ceode, § 29A-3-15(g)}
provides as follows: ' S '

For the purposes of this section, an
emergency exists when the promulgation of
a rule is necessary for the immediate preser-
vation of the public peace, health, saiety
or welfare or is necessary to comply with a
time limitation established by this code or

1344
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SPILMAN, THOMAS, BATTLE & KLOSTERMEYER

Hon. Ken Hechler
July 26, 1988
Page Two

by a federal statute or regulation or to
prevent substantial harm to the public
interest.

The circumstances relied upon to justify the filing of”
the proposad rule as an "emergency" as set forth thereiln are
reprasenied to be as follows: '

STATE EX REL. COOR V. ROSE, 292 S.E.2d 3
(W.VA. 1982) REQUIRES THEE STATE TAX COMMISSIONER
TO ISSUE CLEAR AND SPECIFIC REGULATICONS AND
GUIDELINES TO ASSIST ASSESSCORS IN DETERMINING
QUESTIONS OF EXEMPTION FROM AD VALOREHM PROFPERTY
TAXATION. BECAUSE THERE ARE NO UNIFORM GUIDE-
LINES CURRENTLY IN EXISTENCE AND DUE TO THE FACT
THAT MORE. COMPLEX ISSUES AND LEGAL CHALLENGES
RELATING TC EXEMPTION QUESTIONS ARE BEING RAISED,
ITT TS NECESSAZRY FOR .THE ASSESSORS TC BE ABLE TO.
EAVE THESE REGULATIONS FOR USE WHEN COMMENCING
THEIR ANNUAL ACTIVITIES ON JULY 1, 1983. AS
W.VA. CODE 5 11-3-1 ET SECQ. REQUIRES ASSESSORS
TO COMMENCE THEIR ACTIVITIES ON JULY 1 OF EACH
YEAR AND TC COMPLETE THOSE ACTIVITIES BY THE
FOLLOWING JANUARY 31, THEY WOULD BE REQUIRED TO
WATIT UNTIL JULY 1, 1989 IF THE REGULATIONS WERE
NOT AVATLARLE IMMEDIATELY. AS A RESULT, THE
PUBLIC WELFARE WOULD SUFFER GREATLY, CONFUSION
Ol THE PART OF ASSESSORS RELATING TC EXEMPTION
QUESTIONS WOULD CONTINUE, TEE AMOUNT OF JUDICIAL
ACTIVITY WOULD INCREASE FURTHER, AND SUBSTANTIAL
HARM TO THE PUBLIC "INTEREST WOULD RESULT.

In order to prevent administrative agencies from
abusing the provisicns ¢f the aforasaid statute, the Legislature.
has authorized you, in vour ‘capacity as Secretary of State, to
disapprove the filing of a proposed legislative rule as an .
emergency under certain circumstances set forth in W.Va. Code,

§ Z9A-3-15(a). In that connection, subparagraph (b) of Section
15(a) provides as Zollowst -




SPILMAN, THOMAS, BATTLE & KLOSTERMEYER

Hen., Xen Hechler
July 26, 1988 , : ] _ B
Page Thres - . :

(b) The secretary of state shall disapprove
an emergency rule i1f he determines:

(i) that the agency has exceedsd the scops
of its statutory authority in promulgating the
emergency rule;

{ii) +hat an emergency rule does not exist
justifyving the promulgation of the rule; or

(iii) that the rule was not promulgated
in compliance with the provisions of SeCulOH 15

-

of this article.

It is the position of the Asscciaticon that the State
X Department has failed to meet two of the three criteria set
orth in Subparagraph (b} above and that the propesed smergency
iling should thersfore be disapproved.

a

th |"l| 1

1. An Emergency Does Not Exist Justifving The
Promulgation Of The Ruie.

The proposed emergency rule. 1s enultleq, "Exemgtion Of
Property From 24 Valorem Property Taxzation. However, as is
evidenced oy the representations made by the State Tax Department
to Jjustify its filing ag an "eﬂg;gency rule, the cobvicus intent
of the Department will be to ilncrease the existing tax base of
the State of Wast Virginia in an area which has heretofcre been
relied upon by charitable enterprises such as not-for-profit
hospitals and other health care providers.te subsidizs in part
their respsctive abilities to provide indigent and below-cost
medical care to their respective patients. As you are aware,
the subject of taxation has generated little, if any, unanimity
between the executive and leglslaulve branches in the past :
several years and it is the 'position of the Asscciation that the
conseaquences of the proposed emergency rule with respect to the
tax base for the State of West Virginia is but another reason why
the legislative ru1e—max1ng review committee should not be Dypassed
by allowing the propocsad rule to be filed as an "emergency."
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Hcn. Ken Hechler
July 26, 19BE
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More impertantly, the "emergency" relied upcen te support
the f£iling of the proposed rule as an emergency with your office
ie the decision of the West Virginia Supreme Court of Appeals
issued in State ex rel. Cock v. Ross, 239 S.E.24 3 (W.Va. 1982).
The opinion in this case was issued@ by the West Virginia Supreme
Court of Appeals on December 9, 1982. Mcre zthan five vears have
elapsed since this decision, six regular sessions cf the Legisla-
fure have been neld, as well as countless special sessions of the

Legislature, and vet the State Tax Déparfmeént has not seen fit to
submit the regulations coverad by the proposed rule to the legis-
lative rule-making review committee until after the same wers
filed a2s .an emergency rule. ’

Tn addition to the foregoing, the State Tax Dapartment
did promulgate, in substantially similar form, regulatiocns covered
by the proposed smergency rule as "Proposed West Virginia Legisla-
tive Regulations." The face of this document indicates.that it
was Filed with vour office on December 3, 1886, and a copy thersof
is annexed heretc as "Assogilation Exhibit No. 1." Even 1if this
filing 4id not cccur, it clearly indicates that the State Tax
Department was in a position as early as December 1386 to submit
the regulations covered by the oroposed emergéncy rule to the
legislative rule-making review committee fior its rsview and
comment but chviously chose nct to do so. .. Under similar circum-
stances, federal law governing administrative procedure and "good
cause" exceptions to federal administrative procedures, courts
have held that time pressureS'caused by an agency's own delay will
not justify dispensing with the procedural raguirements estab-
lished by Congress. National Association of Farm Workers v, ‘
Marshal, 628 7.2d 604 (D.C. Cir. 1380). In this case, the Court
emphasized that the allegation of "good cause" to suspend the
procedural rule-maiking regquirements must be supported by more than
iha bare need to have the regulations themselves. Id. at 621.

Tn view of the foregoing, it is the positiocn of the
Association that if in fact an emsrgency does axist, the same was
created by the delay of the State Tax Department in impleménting
the decision by the West Virginia Supreme Court of Appeals in
Cook. Accordingly, by analogy to federal law, the obvious need
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of the State Tax Dapartment to have the regulations should not be
considered adeguate reason for bypassing the legislative rule-
making review committee. T

2. The Agency Has Exceeded The Scope Of Its Statultory
Authority In Promuigating The Emergency Ruie. '

The proposed emergency rule is replete with regulations
whaich purport . to extend the powers of the State Tax Commissioner
and the State Tax Department. Some of these ragulations are
obviously unconstituticnal or in inhevent conflict with statutory
powers currently being exercised by other agenciles of the 3State
of Weszt Virginia. _ - )

5 typical example of the foregeing problem is found in
Secticn 24.11 of the regulation, which provides in pertinent part
as follows: - - e

A nospital may charge reascnable fees for
the services that it provides to a patient.
These charges may include a reascnable amcunt
above the actual cost of services for the
fFuture use of the hospital.

I+ is important to noie that the Cock case was decided
some two years before the lLegislature created the West Virginia
Zealth Care Cost Review Authority, The latter agency now
virtually regulates every facet of hospital operaticns in the
Srate of West Virginia, including rates. In addition, 100% of
cach hospital's rates are regulated eithex by the authority, the
Medicare program or the Medicaid program. The regulatory powar
of the Authority and the federal programs is predicated upon
statute as opposed to regulation. Obvicusly, the attempt by the
Commissicner or the State Tax Department to further regulate
these rates would be in conflict with the statutes in guestion.
In addition, to the extent that the above-gquoted regulaticn
purports to regulate Medicare and Medicaid reimbursement, it
would be in conflict with the Supremacy Clause ¢f the United
states Ceonstitution.
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The example noted above 1is but one of many examples of
the problems created by the regulations covered by the proposed
emergency rule. However, i1t clearly establishes that the State
Tax Department has exceeded its authority in promulgating the
preopesed rule as an emergency and is but ancther reason for
disapproving the same as an emergency rule.

In-view of the foregoing, the Association respectiully
requests that you, in vour capacity as Secretary of State, '
disapprove the filing of the preposed rule as an "emergency rule”
since no actual emergency exists and the State Tax Depariment has
clearly exceeded its statutory autherity in promulgating and
filing the same as an emergency rule.

Very truly veours,

George G.. Guihrie
GGG/Ifd
Enclosure - _ o7 —_

gfcc: Hon. Michael E. Caryl




L

OFFICE OF THE TAX COMMISSIONER

MICHAEL E. CARYL

'7-/25 10 Loeno FE-TL-5498

DATE:
TO! - 4;*1 /’%/\%Z:m T
v
SUBJECT.
PLEASE.
Prepare a respcnse for signature with
copy(s) to
: —ie” Note
Approve
Return
Take Appropriate Action
AND

Return to

Y

Faorward to

Retzin

1Al

HUSIARE 1Y
ALV XYY 3IMIS

016 W 22 o ghg
1)

d

.Drscard

_LL See me

REMARKS:

—_

3

[




West Virginia Legal Services Plan, Inc.

1033 Quarrier Street '

Phone (304) 342-6814
Charieston, W, Va. 25301

(Toll Free} 1/ 800@42_—%’79

HEN

==
James P, Martin }:;_.‘ o =
Program Director o & T
= N 2
—= — HEW
BE =
Michael E. Caryl =% =
State Tax Commissiocner T e
State Capitol - o

Charleston, WV-25305

RE: Comments on Propcsed Rules
Filed July 1, 1988, §§110-3-24
{Charitable Hospitals).

Dear Commissicner Caryl:

In response to yvour notice, published in the July 8, 1988
edition (Vol. V, No. 28) of The State Register, I am submitting
comments on one portion of your proposed rules relating to
Exemption of Preoperty from Ad Valorem Property Taxatiocon. Eince
the rules were alsc filed as emergency rules, effective July 1,
1988, my commernts alsc relate to that f£iling.

As recited in detail in my letter and comments c¢f March 11,
1888, I represent a number of. clients who have experienced
prcblems in being considered for free or below-cost medical care.
by charitable hospitals. To aveoid burdening the recerd, I will
not repeat any cf the £factual statements made in that previcus
letter, and ask instead that it be £fully inccrporated, by

reference, in the record ¢f comments con your proposed rules as
filed onn July 1, 1988,

From the perspective of medically indigent perscns,

, 7 your
most recent propeosal (and the identical emergency rule) strikes
an apprepriate balance between two competing interests: the need

to assure that all charitable. hospitals share in previding a
reasonable volume of charity care, and the need to aveid
burdening them with a level cf such care which causes them to =
forswear tax-exempt status, thereby depriving the medically
indigent of thelr services. As I stated in my letter of. March
11, 1988, these rules cannct be expected to solve the entire
problem of medical care for the indigent, but they can deal
responsibly with one major piece of the puzzle.

I anticipate negative comments by hospitals in response to
the provisions of §110-24.8, which state the hospital's duty to
provide charity care and define charity care to not include bad
debts. I respend by contrasting your apprcach to that taken by
other Jjurisdictions, which regquire strict prcof that charitable
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Michael E. Caryl Page 2 July 14, 1988

hospital property is used exclusively for charitable purposes
"either thrcugh the nonreciprocal provision of services or
through the alleviation of a governmental burden . . .". e.g.
Utah City v. Intermountain Health Care, 709 P. 24 265 (Utan
1s8s). i '

The key to assurance that promise becomes reality in any
system which requires provision of a "reascnable volume™ of
charity care, as required and measured by your prcposed §110~-
24.8.5, is a parallel recordkeeping reguirement such as that
required by §11C-24.8.6., Such basic recordkeeping provisions can
help overworked assessors in their annual determination of
charitable status by providing a sort of "audit trail” for
measuring compliance. The key toc fairness in the distribution of
charity care lies in your reguirements for posted and cral notice
to patients, to ensure that censideration feor such charity care
is dispensed in an even-handed manner. Together, thess
substantive and procedural requirements in your §§110-24.8 can
alleviate or esliminatz the ad-hcc, inherently irraticnal systems
documented in my comments of March 11, 13988. :

Thank you for the opportunity tec comment on these preoposed .
and emergency rules, and for your balanced approach te the
difficult issues presented. Please contact me if any of my
comments require clarificaticn or amplification.

Sincerely,

/" John Purbaugh =
Attorney at Law ‘

JCP:im -

cc: John Mentgomery
Bruce Perrcne
Sandra Rhodes
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The Hcnorable Michael E. Caryl =8 5 <

State Tax Commissioner == = g
State Capitol | TE R
Charleston, WV 25301 =N

Re: Emergency Legislative Rule: Exemption
cf Property from Ad Valorem Property
Taxaticn

Dear Commissioner:

Please consider the following written comments with
respect to the current draft of the zbove referenced Emergency
Legislative Rule in your final revisions therecf. For ease of
reference, we have categodrized ocur comments by referring to the
paragraph numbers set forth in the propcsed rule.

24.4 Physician Office Space.

: (a) 1t should be made clear that i1t is both
approepriate and desirable to provide space within the Hospital
facilities for all physiciafi§ to use inl connection with the
treatment of their patients. Examples of such spaces would
include medical reference library, space to consult with other
physicians regarding treatment, space to dictate notes regarding
patient's progress, etc.

(b) Tt is essential that Hospitals be permitted
to provide space to certain hospital based physicians, including,
but not limited tc, radiologists, pathologists, and emergency
room physicians, in connection with the fulfillment of their
contracts to provide such services. Because cf the unique nature
of such medical services, it is not feasible, nor is it generally
consistent with the State Health Plan, to provide such services
in as many locations as their might be specialists to provide
them, It is, therefore, necessary that the Hospital be permitted
to contract with a limited number of physicians for such services
and that it be further permitted to preovide coffice space for such
physicians to utilize in connecticn with the prevision of such
services. '

ViFrA

{9th Street and Murdoch Ave. Parkersburg, WV 26101 1-304-424-4111 Bartner—VHA Mid-Atlantic

Affiliate of the Voluntary
[ERmRRRREREREREE—— o Hospitals of America System.




24 .8 Admissions and Abilitv to Pav.

(a) The Heospital's abillity to provide charity
care 1is dependent upon its financizl cendition. The Hospital
must have the flexibility to determine those most in need of
charity care as it lacks the resources to provide such care
indiscriminately.

(bt} The Hospitals must have the zbility to limit
utilization of services by those nct able tc pay to necessary
services. .-

(c} The requirement cf notifying each uninsured
perscn cf the charity care pelicy is ancther unnecessary
decumentation, since not every uninsured person is a candidate
for free cr below cocst care.

24,9 Private Gain.

(a) Salaries pzid to empleyvees and staff must be
competitive within the health care industry. Top administrative
staff are génerally recruited nationwide, not merely within 100
miles cutside the contiguous borders of West Virginia. In order
to attract the best pecple, the salaries must be competitive with
what such positions command around the country.

(b) Any surplus of revenue over expenses must be
available to the Hospital for purposes other than providing
charitable care. For example, it must also be used for capital
expenditures in excess of funded depreciation. This is
necessitated by both technological advances and more expensive
equipment and by simple inflation. The regulation should be
clarified to indicate that such expenditures are in furtherance
of the Hospitzal's charitable activities.

24 .10 Open Medical Staff.

(a) Hospitals have high liability exposure with
respect to their monitoring of physicians. They must, therefore,
be able to exclude physicians who do not meet competency
requirements and qualifications established for membership on the
medical staff. The Hespital's ability to so limit membership is
already significantly restricted by anti-trust considerations.
There is no need for Hospitals to meet any additional standards
in this regard. The issuance of z license to practice medicine
by the West Virginia Board of Medicine is an indicaticn only that
2 individual mests the minimum educationmal requirements at the
time 6f his or her application for such license, and as such,
while it should be considered a necessary requirement for
membership on the medical staff, it should certainly not be
considered sufficient.




24,11 Charges and Fees.

(a) In order to meet the challenges imposed on
Hospitals by reduced reimbursement and diminished utilization,
many hospitals have sought to enter into joint ventures and other
business opportunities. The freedom to do so is necessary in
order to maintain the Hospital's financial and econcmic
vigbility. A requirement that the revenues be used solely for
maintenance and support of the Hospital could be construed so
narrcowly as to prohibit Hospitals from entering into such
ventures cor oppertunities. This would, in our opinion, be
counter-productive over the long term, as it simply further
reduces the Hospital's ability to generate revenue.

24.12 Voluntary Contributiocns and other Revenue,

(a) The Hospital should have the freedom to use
unrestricted voluntary contributions in a way which provides the
greatest gocd to the greatest number of people. Circumstances,
might indicate that such contributions would be more effectively
utilized in a manner other than the direct provision of free or
below cost care to patients who cannot afford to pay for it.

Thank you for your consideration of these comments. If
you have any questions regarding them, please feel free to ask.

Very truly yours,

5T. JOSEPH'S HOSPITAL
CF_PARKERSBURG

S foe

James A. Backus :
Sr. Vice-President and Chief
Financial Officer

;Wzn’?

JAB: fg

cc: Gil DelLaura, Esguire”
Vice-President and General Counsel
West Virginia Hespital Associztion
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1
Mr, Michael E. Caryl . L STATE TAX
State Tax Commissioner o o o CCMﬂNﬂSSKJ&%R
State Capitol ) - ! ) :
Charleston, WV 25301 . :

Ke: Exemption of Property from Ad Valorem Property Taxation

Dear Sir:

Mfost of the points that could affect the exemption of hospitals are under-—
standable, (that is, physician office space rentals, charity care policy,
private gain (excessive salaries), restricted access to medical staff and
charges used only for support of hespital). However, the matter of voluntary
contributions being used for the providing of frees or below cost care is not

as understandable.

Charity care iz net limited to a certain dollar amount at Calhoun General
Hospital, it is.delivered as those requests are reviewed and granted. The
policy of directing general contributions to provide charity care would, in a
manner, put a limit on the amount of free care allowed. ’

In addition, people making donaztions might dc so only as specified donations,
not wanting to see thelr general contribution used expressly for charityv ser—
vices, It is the intent of the contributor that his, or her, donation is a
gift to the hospital, to be used most advantageously by the hospital.

This consideration, plus the burden on the hospitzl of additional record
keeping, migkes this a very unattractive issue Ffor Calhoun General Hospital,

=i
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Sincerely,

;

[INEAEN:

Roger Jarvis : . .
Assistant Administrator .
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UUnNnited  Hospital Center

C-larksburg, We st WVirginia

August 4, 1988

Mr, Michael ®E. Caryl . L A STATE TAX
State Tax Comulssioner : S E COMMISSIONER
State Capitol

Charleston, WV 25201
Dezar Mr. Caryl:

I would like to voice several hospital concerns regarding the emergency rule con-
cerning Exempticn of Properiy from Ad Valorem Property Taxation.

Secticn 24.8.6, concerning Admissions and Ability to Pay, reguires a hospital to
", . creare and maintain records demenstrating that such reguired criteria and
mechanism are established, that such regquired policies have been posted and
distributed, and which record any and all regquests for free or below cost care,
the depositicn of such request, and the rational for such deposition." This is a
vary expensive and burdensome procedure for a hospital to follow, possibly reguir-
ing a full time person to be hired to implement this section. Many West Virginia
hospitals are in sericus financial difficulty, and this section of the rule will
require additional resources to be expended.

Section 24.12.1.1, concerning Voluntary Contributions and Other Revenue, requirss
that ",..Any funds from unrestricted voluntary contributions must be used to pro-
vide free or below cost services before being used for any other purpose....". If
a hospital is willing and able .to provide charity care, why should the State
restrict the use of unrestricted voluntary centributions? The hospital is best
able to determine how to finance the cost of free or below cost care. Contribu-
tions are often sporadic and unpredictable, and charity care is provided on a need
basis, not on the basis of the amount of unrestricted contributions received for a
set pericd of time,

Please consider these concerns when deciding upon the final form of the emergency
rule. Thank you. = -

= |
i v
Very truly yours, : Z= o .
! ’ . * "_: — _.-—._;:
/ == L
gﬁ:z;&a& J/L/7 %{}C/z : " i

Sandra A. Price
General Counsel LT -

001 14 01 90 8

cc:  Bruce Carter
Sam Tiano

P. O. Box 1680, Clarksburg, W. Va. 26301
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CHARLESTDON AREA MEDICAL CENTER

5071 Morris Street @ P.O. Box 1547
Charleston, West Virginia 25326  304/348-7627

1 E R l\ AUGL 1983 <&
ic;_ ' '  STATETAx

COMMISSIONER

W-30C State Capitol Complex
Charleston, West Virginia 25301

Re: Emergency Regulations on Exemption of Property
from Ad Valorem Property Taxes Filed July 1, 1988

Dear Commissioner Caryvl:

Charleston Area Medical Center, Inc. desires to provide
constructive input into consideration of the captioned
regulations. = It is my observation that the regqulations as
currently drafted show considerable improvement over those that
were issued in proposed form over a year ago. In particular,
CAMC 1is appreciative of the responsiveness tc the prior input cn
behalf of hospitals that is exhikited by these regulations.
However, we still have a number of concerns, both general and

specific. The comments offered herein are not exhaustive, but do
provide scme input with respect to the major areas of concern to
CAMC. -

1. The regulations are in need of considerable
clarification and further definitien in many areas. We are
uncertain as to the meaning and intent of numerous provisions and
feel that the ambiguity that we detect in the regulations. will
cause considerable uncertainty and uneven applicaticn as tawx
assessors attempt to apply the regulations to property owned by
hospitals. As you will sez from some of the comments +hat
follow, in many areas the ambiguities can be dealt with by
eliminating certain provisicns which we feel are unnecessary.

2. One area .cf uncertainty relates to the basic
nature of non-profit hospitals. Unfortunately, the definitions
in the regulations indicate +that for a hospital to be eligible
for any of its property to be tax-exempt it must be "charitable,"
neaning of or for charity. "Charity" is defined as a W“gift."
While non-profit hospitals generally and certainly CAMC in
particular provide a considerable amount of what is generally
referred to as '"charity care," like any other corporation, a non-
profit hospital must operate with a positive bottom line in order

TENERAL DIVISION ¢ CAEMORIAL JIVISioN
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to prevent the deterioration of faczlltles, make technological
advances and so forth. Thus, it would seem that a hospital
should be ellglble for holdlng tax-exenpt preoperty as long as
that property is being used iIn the rendering of health care
services on a ncon=-preofit basis and nct necessarily and certainly
not entirely on a charitable basis.

3. The wvarious provisicns of .the regulations with
respect te¢ a hespital's relationship with physicians are
confusing and difficult teo apply to the modern hospital setting,
partlcularlv that found in a large medical center. The types of
relationships that hospitals have with physicians are many and
varied depending upon %the needs of the hespital, the phy51clans

and +hosa being treated. . There are many gray areas in
determining what the reculations intend to say about "staff
physicians," T“affiliated physicians" and '"members of [the
hospital's) staff." With respect to cffice space, perhaps a more

general statement which would avoid the predominant use of
hespital preperty by physicians for private practice would
achieve the desired end without requiring detailed scrutiny with
respect to individual arrangements which may ke necessary for the
convenience of physicians and -the hospital in rendering health
care services.

4. Secticn 24.10 with respect to "cpen medical staff"
raises specific concerns. Wnile the reccgnition of the
hospital's retenticn of the determinaticn of competency and

cualification pursuant to its own procedures is very welcome, the
possikility of cleose scrutiny with respect to restricticns on the
medical staff is intimidating. The hospital with a large medical
staff broken into various departments and containing wvaricus
levels of membership is an extremely complex ocrganization and
various restrictions may be dasirable for the efficient provision
cf health care services. The threat of adverse affect on
preperty tax exemption by medical staff restrictions, many of
which are matters dealt with by the medical staff itself rather
than being initiated by the hospital, could bke extremely
burdenscme and inefficient. Other questions, such as the effect
of these regulaticns &n exclusive-type contracts in areas such as
radiology and emergency medicine, which arrangements have been
consistently upheld by the courts as being legitimate methods cf
achieving hospital efficiency, could alsc be called into
questicn.

5. & substantial portion of the regulations concern
the hespital's policy on admissions and ability to pay. Due te
the well-documented and inordinately high amocunt of charity care
provided by CAMC, I have to say that I cannot conceive that there
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would be a serious question about the legitimacy of CAMC's tax
exemption on its property based. on any allegation that CAMC did
not provide sufficient '"charity care." However, I am concerned
about the regulatory aspects of demonstrating compliance with the
regulations in this area. Section 24.8 centains references to
certain policies which must be put into effect, procedures which
must be established and recocrds which must be maintained. I
would suggest that some general showing of the charity care
rendered by the hospital shculd be sufficlent to respond te any
concern in this area without the need for a set of specific
policies and procedurss which must ke followed and receords which
must be maintained.

€. There are numerous references to the paying of
salaries and compensation to employees and staff. I suggest that
there are actual controls which ensure that hospitals do not pay
unreasonable compensation without the same guesticn having to be
determined by the tax assessors. Competitive factors and health
care regulations virtually assure that compensation is within the
realm of reason. Section 24.%.2 1s particularly bothersome to a
large medical. center such as CAMC. It is stated that salary
compariscns for the purpose of determining reascnableness of
compensation can be made to hespitals outside of West Virginia
cnly if they are within one hundred miles of the borders of West
Virginia. A major medical center such as CAMC competes for
personnel with other similar institutions nationwide and not cn a
statewide or regional basis. The regulation as it is currently
written would virtually eliminate instituticns comparable to CAMC
for purpcses of develeping salary comparisens. This would
severely impede +the akility of CAMC to acguire and retain
competent and experlienced personnel. '

7. Section 24.16.1 with respect to hospital-ocwned
housing also raises concerns. It leaves open the question of the
tax-exempt status of housing for doctors, nurses, interns,
technicians and other hospital personnel which Is not owned by
the hospital itself but is still provided for the benefit of the
hospital and its staff and operated on a non-profit basis. It Is
alse difficult to understand why such housing must be located on
the same tract of land- as the hospital. Particularly with
respect to medical students and residents, the academic and
transiticnal nature of those roles necessitates convenient and
affordable housing reasonably proximate +to +the hospital
facilities but which may not ke able tc meet the specific
recquirements of this section.

I hope that you will consider the abeove comments and
afford an opportunity for further discussion of these and other
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points so that the regulations may be applied in a manner fair to
hospitals as well as the public. Any further discussion or
information with respect to these regulations would be welcome by
me or Marshall McMullen, General Counsel for CAMC.

Veridzggiz%gours: z
Phillip H. Goodwin, F.A.C.H.E.
Prasident

PHG:cbkbh

cc: Marshall A. McMullen, Jr., Esquire
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West Virginia Legal Services Plan, Inc.

1033 Quarrier Street .
Charleston, W, Va, 25301

James P. Martin

Phone (304) 342-6814

(Toll Free) 1/800/642-8279
Program Director - r_f;".; - =
August 9, 1988 A= B D
=z © =
: == = =
The Honorable Ken Heckler , | 2= T =
Secretary of State e —F
State Capitol Complex = <
Charleston, WV 25305

RE: State Tax Department,
Title 110, Series 3 Rules
Relating to Exempticn of
Property From Ad Valcrem

Property Taxaticn.
Dear Secrestary Heckler:

I represent a number of poor clients who have experienced problems in being
considerad for free or below-cost medical care by charitable hospitals.

On
hehalf of these clients, I am contacting you with regard to the above-referenced
Emergency Rule, filed with your office on July 1, 1988, to request that you
approve the same as an emergency filing under W. Va. Code §§29a-3-15 and 15a.

I. Background.
Representing the same clients, I have previcusly submitted comments on the
proposed rule to the Tax Department,

and have corresponded with the Tax
Cormissicner regarding the need for immediate rulemaking on these topics. In
addition to submititing new informaticn at this time to your office, I will refer
in this letter to my previcus correspendence, comments, and documents already
submitted to the Tax Commissioner as a part of the administrative record.

Under Code §292-3-13(g), an emergency exists if promulgation of a rule is
necessary for "the inmediate preservation of the public peace, health, safety
or welfare or is necessary to comply with a time limitation established by this
code or by a federal statute or regulation or to prevent substantial harm to the
public interest." Information previcusly submitted to the Tax Commissioner and
other available information, as summarized below, clearly shows that the
emergency promulgation of these rules is necessary both for the preservation cf
public health and welfare, and to prevent substantial harm to the public
interest.

II. Scope and Standard .cf Review.

Under Code §292A~3-15a(b),

the scope of your review of the Tax
Commissioner's action in promulgating this emergency rule is limited to three
factors: whether the agency has exceeded the scope of lts statutory authority,

whether an emergency exists justifying an emergency rule, and whether the rule
was promilgated in procedural compliance with §29a-3-15.
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In their letter to you dated July 26, 1988, counsel for the West Virginia
Hospital Association has asked that you disapprove of this emergency filing on
the first two of these three grounds. In their letter, the Association argues
the merits of each of these factors, in effect urging you to accept their
characterization of the Tax Commissioner's statutory authority and their view
that no emergency exists in lieu of the contrary judgment by the Commissiocner.
In our view, the standard of your review of the Tax Cormissioner's action in
filing these emergency rules should be performed under the "substantial evidence”
test. Under this apprcach, your role is not to determine in a vacuum whether
the requisite statutory authority or emergency conditicns exist, but to instead
satisfy yourself that the Tax Commissicner's determination of an emergency is
supportable by evidence before him or reviewed by yourself. However, under
either approach, these semergency regulations are clearly within the Tax
Commissicner's statutory authority to promulgate and are necessary to address
an emergency situation as defined in the Code.

III. Statutory Authority.

The Asscoiation argues that these rules are in conflict with statutory
powers being exercised by other agencies, particularly the West Virginia Health
Care Cost Review Authority, and that by addressing matters, including charity
care, also regulated by HCCRA, these rules exceed the Tax Commissioner's
authority. The Association’s COfnsel has neglected to inform vou that HCCRA,
in a parallel rulemaking process,™ has proposed rules which explicitly recognize
the primary authority of the Tax Cernmissicner's regulations on the issue of
charity care by non-profit hospitals. §2.8.1 of these HCCRA rules (copy
attached) provides that "compliance with the Tax Department's regulations will
pe sufficient evidence for a determination that a nen-profit hospital's level
of uncompensated care is satisfactory." 2any alleged “"conflict" between these
rules and HCCRA rules does not bear even minimal factual scrutiny, let alene
rigse to the level of an act exceeding the Tax Commissicner's statutory powers.
The direct order to the Tax Cormissioner by the Supreme Court of Appeals e
address the issue of charity care by non-profit hospitals, to "issue specific
and clear regulaticns, guidelines, forms and instructions . . . to assure their
continuing enforcement” and stating that the "constituticnal standard . . 3
requires provisicns of free and below-cost services te those unable to pay”
further resolves any issue of statutory authority. Not only does the
Commissioner have the authority to promulgate these rules, he has a mandatory,
court-orderaed duty to do so. This duty is one which, without emergency
promulgation of these regulaticns, I have informed Commissioner Caryl of my
intent to enforce for the benefit of my clients.

1V. An Emergency Exists.

Approximately 30,000 West Virginians lack health insurance, of which about
cne-third are children, and of which nearly 40% are living in families with

i HCCRA, Title 16-29B legislative rule amendments, to Series V, "Hospital
Cost Contaimnment Methodology-Phase I, filed July 18, 1988.

2 ook v. Rose, 299 S.E. 23 3, 8 (W. Va. 1982).
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incomes lower than the-federal poverty level.”

Though there has been a general recognition in West Virginia law since
2dkins v. St. Francss Hospital, 149 W. Va. 705 (1965) that non-preofit hospitals
have a duty Lo provide scome level of charity care;, no regulatory standards or
enforcement mechanism have, until the filing of these regulations on July 1,
1988, been available. As documented in the attachments Lo my letters of March
11, 1988 and July 14, 1988 to Commissicner Caryl, the result has been that poor
West Virginians, uninsured and not covered by goverrmental health benefit
programs, have been denied charity care. As documented by sworn statements and
public documents attached to my March 11, 1988 letter, without these regulations
a hospital can: (1) tell HCCRA that it has a charity care policgy; (2) fail to
inform patients of their charity care policy; and (3) report charity care and
bad debt as a combined single figure, making it impossible to determine the
extent to which charity care is actually provided. In particular, I draw your
attention to the sweorn statements of Sandra Rhodes, in 112-21 of the enclosed
Answer filed in CA #87-C-183 in the Circuit Court of Braxton County, (This
document was attached to my March 11, 1988 letter).

Under Art. 3, §10 of the State's Constituticn, due process requires that
the pecple receive the benefit of legislative enactments. Hodges v. Ginsherg,
303 S.E. 24 245 (W. Va. 1982). Legislative provisicns exempting certain
property, including charitable hespital property, from taxation carry the
requirement that such hospitals provide charity care. Cook v. Rose, supra. In
the current climate of uninsured and unserved medical needs cf poor West
Virginians, regulations setting standards for the provision of charity care and
mechanisms for their enforcement manifestly are necessary tc preserve public
health and welfare, and to prevent further substantial harm tc the public
interest,

V. Conclusion.

As stated in my letters to Commissicner Caryl, I do not suggest that the
entire problem of indigent access to health care should or could be solved in
these regulaticns. However, charity care provided by non-profit, tax-exempt
hospitals is a large piece cof the larger puzzle. Commissioner Caryl has
commendably discharged his mandatory duty to promulgate regulations on this
topic, and has recognized the need for an emergency filing. For all of these
reasons, you should approve the emergency £iling pursuant to W. Va. Code §29A~
3-1%a. If ycu desire any further information, please call me.

Sincerely:
i'
C T4 ”14“0’;}#
/thn Purbaugh [
[/ Attorney-at-Law |
JCP: im

Attachments

3 "West Virginians Without Health Insurance-A Growing Crisis*, W. Va,.
Titirana Action Groun. June L, 1988 {(copvy attached).




WEST VIRGINIA HOSPITAL ASSOCIATION

September 6, 1988

John Montgomery, ESq.
Office of the Commissioner
State Tax Departmsnt
Charleston, West Virginia 25301
Re: FProposed Legislative Regulations
For Exempticn of Preoperty rrom
Ad Valorem Property Taxes
Dear Mr. Montgomery:
The following comments relate to propesed regulations as described

above and filed with the Secretary of State on July 1, 1988,

Genera17Comments

The regulatieons as written fail to recognize the diversity of generally
accepted charitable activity. Emphasis in the proposed rules exclusively upcn
hospital admissions and ability to pay, while ignoring other criteria,
vnduly restricts the concept of charity. The renditicn of free care should

not be.the sole chief factor to be considered. See: Eastern Kentucky Welfare

Rights Organization v. Simon, 506 F.2d_%278'(D.C. Cir. 1974), wvac. other

grounds, 426 U.S. 26 (1976}, Harvard. Community Health Plan v. Beard cf

Assesscrs of Cambridge, 427 NE2d 1159 (1981}, It is respectfully submitted

that the regulations should, at & minimun, recognize alternative criteria
which would constitute charitable activity, such as a "community benefit"
standard, similar to that enunciated in IRS Revepue Ruling 69+545. The

Internal Revenue Service did not list what community benefits a hospital

3422 Pennsvivania Avenue Charleston, West Virginia 25302 (3G4) 345-9842
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must provide, but relled upon different factors by which the hospital
conducted its affairs within the coemmunity, Iincluding the following:
° Medical staff membership possible for gqualified
physicians consistent with size and nature
of hospital facilities;
©® Provision of care to all perscons in the community
who could pay either directly or through

third party reimbursement;

° Preomotion of the health of a class of persons broad
encugh to benefit the community;

¢ Conduct of affairs toc serve a public rather than
private Interest.

Under current federal standards, no single characteristic is by
itself the determining factor relating to exempticn. Although It Is
recognized that the Commissiconer is Iin no way bound by federal exemption
standards, It Is respectfully suggested that the regulations be redrafted
in order that the concept of charity is not unduly restricted to eguate

to relief of the poor,

& second general observation concerns the duplication in regulatory

activity between the Commissioner and the West Virginia Health Care Cost

Review Authority (the Authority). State Ex Rel. Cook v. Rose, 299 S.E.2d 3
(WeVa. 1982} was decided at a point in éime when the Authority éid not
exist. &Kince 1its creation the Authority has exercised broad regulatory
Jjurisdiction over hospitals. Additionally, hospitals in West Virginia

are reguired by statute to fully fund the cost of operations of this stats
agency. Many of the draft regulations suggested here are

unnecessarily duplicative of the regulatory responsibility invested
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in the Authority. For example, some of the regulations in guestion reguire
posting with respect to the policies of admission and treatment of

indigent patients, detailed record keeping regarding indigent care, standards
with respect to &etermining if salaries paid to hospital personnel are
reasonable. Conversely, regulations of the Authority reguire hospitals

at the cdrrent time to maintain receords similar to those preoposed by

the draft regulations proposed by the Commissioner.

Specific Comments

§19.1 indicates that charities must be exempt from federal Zncome taxes
under 26 USC §501 (c)}(3) or §501 (c)({4). This secticn ignores other types
of recognized charitable corganizdtions, many of which exist due to boépital

restructuring.

§24.3 Ownership of property at page 34 is unclear. The proposed regulation
does not indicate what disposition would be made of a lease Petween two

tax exempt entities. }

$24.4 Office Space for Staff Physicians.
This section as written is also unclear, arnd does not provide hospitals with
knocwledge of when office space may and may not be furnished to physicians.,

Additicnally, the fact that a hospital rents office space to a physician
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at commercial market rates should not, in itself autcmatically create the

inference that the property is being used Ffor non-charitable purposes.
Indeed, in scme areas of West Virginia, provision of office space, especially
for physiclans new to the community may be the only way for the hospital

te recruit new medical staff.

$24.8 Admissions and the Ability to Pay. -

Charitable purposes of a hospital are not confined to the provision of

Lfree or belcow cost care. The regulations In their present form overstate
this concept and ignore the public benefit exlistence of many hospital
servicas offered to-their communities. The narrow regulations also duplicate
the function of the West Virginia Health Care Cost Review Authority. Puhlic
notice by use of wallspace Is misplaced. Hospitals are presently running

out of room to. post all of the regulatory notices reguired by both federal

and state regulatory authorities.

§24.9 "Private Galin or Beneflit.

As a general comment, the statement appearing at $24.9.1: "No benefit
shall inure £ any . . . trustee [or] director . .+ . . associated with

the hospital” should be further clarified. As you are aware, some
individual members of the board of trustées of a hespital may do business
with that hospital. In scme instances, a commercial actlivity operated

by a trustee may be the conly vendeor available to fulfill a particular nsed.

Read literally, this sectiocn would prohibit the realizatiocn
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of any income by a director. It is recommended that this section of the
preposed rules be revised so that the benefit, to ke “impermissible must

be "direct" or "immediate.!

§24.10 Open Medical Staff.
These provisions, althcugh modified, reqain_particularlg troublesome.
The second sentence of §24.10.2 indicates that:

"any restricticns on the hospital's medical

staff will pe.closely scrutinized in determining
whether or not the hospital is exempt.”

It is respectfully suggested that the Tax Commissioner's peint of Interest
should be confined to the gquestion of whether or not the facility is being
used for the benefit of a limited group of individuals. ESeg Revenue Ruling
69~545, fThe way in which this regulation is written any physician who,

for good reason, is not admitted to a medical staff can attempt to use
these regulations as a harassment device ayainst the hospital. Also,
regulations issued by the Department of Health and Human Services prescribe
specific federal requirements for access to hospitals by various categories
of health care providers. The proposed rule exemplifies another un-—

warranted tier of regulation.

§24,11 Charges and Fees.

Any revenue that the hospital realizes from its charges and fees should be
usaed not only for the maintenance and sSupport of ‘the hospital but for the
furtherance of any charitable activity. Voluntary gontributicons received
by a hospital should be used for any legitimate charitable activity. It is

again respectfully suggested that a hospital surplus should be used in any
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legitimate manner approved by the hoséital board of q;ustees. The regulation
concerning specialized eguipment is unrealistic, unnecessary, and is another
intrusion into the realm of hospital decisicn making. The board of trustees
should, in their local communities kave superior knowledge and health care
decision making ability concerning the charitable application of surplus funds.
The cnly two principles which should be of concern to the Commissioner are:

I. The surplus is used in furtherance of the
charitable activities of the organization.

2. Acceordingly, any surplus nay not
be used for the direct and immediate

benefit of any private individual,
entity or interest.

May I express the appreciation of the West Virginia Hospital
Association Ffor the opportunity to submit these comments for your

consideration.

Since{?ly,

L

il DerLaura, E&g.
Vice President/General Counsel

GD/dsm
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SPILMAN, THOMAS, BATTLE & KLOSTERMEYER
Suite 1200 Unifed Center
P. 0. Box 273
Charleston, West Virginia 25321-0273

Telephone Telecopier
(B304 344-4081 {304} 348-2401

July 26, 1388

Hon. KE8fi Hechler
Secretary of State
State Capitol Complex
Charleston, WV 25305

Re: State Tax Department; Title 110;
Series 3, Exemption Of Property From
ad Valorem Property Taxation

Dear Secretary Hechler:

This firm represents the West Virginia Hospital
Asscciation ("Association") in connecticn with the referenced
matter. : - '

On July 1, 1988, the State Tax Department filed with
your office the referenced Emergency Rule entitled, "Exemption
Of Property From Ad Valorem Property Taxation.® The Associaticn
respectfully objects to the filing of the proposed rule as an
"smergency" and reguests that you disapprove the same as an
emergency £iling under your statutory autheority.

The filing of the proposed rule as an emergency is
an obvioug attempt by the State Tax Department Lo bypass the
legislative rule-making review committee with respect to the
controversial issue of taxation. However, the abllity of an
administrative agenc¢y such as the State Tax Department to take
such action is limited by statute to instances where an actual
emergency exists. In that connection, W.Va. Code, § 292-3-15(g}
provides as follows:

For the purposes of this section, an
emergency exists when the promulgation of
a rule is necessary for the immediate preser-
vation of the public peace, health, safety
or welfare or is necessary to comply with a
rime limitation established by this code or
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by a faderal statute or regulation or to
prevent substantial harm to the public
interest.

The circumstances relied upen te justify the filing of
the proposed rule as an "emergeacy" as set forth therein are
represented to be as follows:

STATE EX REL. COOR V. ROSE, 299 S5.E.24 3
(W.VA., 1982) REQUIRES THE STALE TAX COMMISSIONER
TO ISSUE CLEAR AND SPECIFIC REGULATIONS AND
GUIDELINES TO ASSIST ASSESSORS IN DETERMINING
QUESTIONS CF EXEMPTION FROM AD VALOREM PROPERTY
TAXATION. BECAUSE THERE ARE NO UNIFORM GUIDE-
TLINES CURRENTLY IN EXISTENCE AND DUE TO THE FACT
THAT MORE COMPLEX ISSUES AND LEGAL CHALLENGES
RELATING TO EXEMPTION QUESTIONS ARE BEING RAISED,
TT IS NECESSARY FOR THE ASSESSORS TO BE ABLE TO
HAVE THESE REGULATIONS FOR USE WHEN COMMENCING
THEIR ANNUAL ACTIVITIES ON JULY 1, 1988. AS
W.VA. CCDE § 11-3-1 ET SEQ. REQUIRES ASSESSORS
TO COMMENCE THEIR ACTIVITIES ON JULY 1 OF EACH
YEAR AND TO COMPLETE THOSE ACTIVITIES BY THE
FOLLOWING JANUARY 31, THEY WOULD BE REQUIRED TO
WAIT UNTIL JULY 1, 198% IF TEE REGULATIONS WERE
NOT AVAILARLE IMMEDIATELY. AS A RESULT, THE
PUBLIC WELFARE WOULD SUFFER GREATLY, CONFUSION
ON THE PART OF ASSESSORS RELATING TO EXEMPTION
QUESTIONS WOULD CONTINUE, THE AMOUNT OF JUDICIAL
ACTIVITY WOULD INCREASE FURTHER, AND SUBSTANTIAL
EARM TC THE PUBLIC INTEREST WOULD RESULT.

In crder o prevent administrative agencies from
abusing the provisicns of the aforesaid statute, the Legislature
has authorized you, in yvour capacity as Secretary of State, to
disapprove the £iling of a proposed legislative rule as an
emergency under certain circumstances set forth in W.Va. Code,

§ 29a-3-15(a). 1In that connection, subparagraph (b) of Section
15(a) provides as follows:
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(b) The secretary cf state shall disapprove
an emergency rule if he determines:

{i) that the agency has exceeded the scope
of its statutory authority in promulgating the
emergency rule;

(ii) that an emergency rule dgoes not exist
Justifyving the promulgaticon ¢of the rule; or

(i1ii) that the rule was not promulgated
in compliliance with the provisions cf section 15
of this article.

It is the position of the Assccilation that the State
Tax Department has failed to meet two of the three criteria set
forth in Subparagraph (b) above and that the proposed emesrgency
filing should therefore be disapprovad.

1. An Emergency Doeg Not Exist Justifving The
Promulgation Of The Rule.

The proposed emergency rule 1s entitled, "Exemption Of
Property From A4 Valorem Property Taxaticn." Hewever, as is
evidenced by the representations made by the State Tax Department
to justify its filing as an "emergency" rule, the obviocus intent
of the Department will be to increase the existing tax base of
the State of West Virginia in an area which has heretofore been
relied upon by charitable enterprises such as not-for-profit
hospitals and other hzalth care providers to subsidize in part
thelr respective abilities to provide indigent and below-cost
medical care to thelr respective patients. 2As you are aware,
the sublject of taxation has generated 1little, if any, unanimity
betwaen the executive and legislative branches in the past
several years and it is the position of the Association that the
conseguences of the proposed emergency rule with respect to the
tax base for the State of West Virginia is but another reason why
the legislative rule-making review committee should not bes bypassed
by allowing the proposed rule to be filed as an “emergency."
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More importantly, the "emergency” reliad upeon to support
the filing of The proposed rule as an emergency with your office
is the decision of the West Virginia Supreme Court of Appeals
issued in State ex rel. Cook v. Rose, 299 S5.E.z2d 3 (W.Va. 1982).
The opinion in this case was issued by the West Virginia Supremse
Court of Appeals on December 9, 1982. More than five vears have
elapsed since this decision, six regular seszions of the Legisla-
ture have been held, as well as countless special sessions of the
Legislature, and yet the State Tax Department hag not seen £it to
submit the regulations covered by the oropesed rule to the legis-
iative rule-making review committee until after the same were
filed 4s an emergency rule.

Tn addition to the foregoing, the State Tax Department
did promulgate, in substantially similar Fform, regulations covered
by the proposed emergency rule as "Proposed West Virginia Legisla-
tive Regulations." The face of this document indicates that it
was Fiied with vour office on December 5, 1986, and a copyv thereof
is annexed hereto as "Association Exhibit No. 1." Even If this
filing did not occur, it clearly indicates that the State Tax
Department was in a position as early as December 1986 teo submit
the regulations covered by the proposed emergency rule to the
legislative rule-making review committee for its review and
comment but obviously chose not to do so. Undexr similar circum- -~
stances, federal law governing administrative procedure and "good
cause" exceptions tce federal administrative procedures, courts .
have held that time pressures caused by an agency's own delay will 1
not justify dispensing with the procedural requirements estab- §
1ished by Congress. National Association of Farm Viorkers v. 3
Marshal, 628 F.2d 604 (D.C. Cir. 1980). 1In this case, the Court f
emphasized that the allegatiocn of "good cause” to suspend the ;
procedural rule-making reguirements must be supported by more than
the bare need to have the regulations themselves., Id. at £21.

~,

Tn view of the foregoing, it is the positicon of the
Association that if in fact an emergency does exist, the same was
created by the delay of the State Tax Department in implementing
the decision by the West Virginia Supreme Court of Appeals in
Cock. Accordingly, by analcgy to federal law, the cbvious need
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of the State Tax Department to have the regulatiens should not be
considered adequate reason for bypassing the legislative rule-~
making review committee.

2. The Agency Has Exceeded The Scope Cf Tts Statutory
Authority In Promulgating The Emergency Rule.

The proposed emergency rule is replete with regulations
which purport to extend the powers of the State Tax Commissioner
and the State Tax Department. Some of these regulations are
cbhvicusly unconstituticnal cr in inherent conflict with statutory
powers currently being exercised by other agencies of the State
of West Virginia,.

A tvpical example of the foregoing problem is found in
Section 24.11 of the regulaticn, which provides in pertinent part
as follcows:

2 hospital may charge reascnable fees for
the services that it provides tc a patient.
These charges may ilnclude a reasconable amount
above the actual cost of services for the
future use of the hospital.

It is important to note that the Cock case was decided
some two years before the Legislature created the West Virginia
Hezlth Care Cost Review Authority. The latter agency now
virtually regulates every facet of hospital operations in the
State of West Virginia, including rates. In addition, 100% of
each hospital's rates are regulated either by the Authority, the
Medicare program or the Medicaid program. The regulatory power
of the Authority and the federal programs is predicated upon
statute as opposed to regulaticon. Obviously, the attempt by the
Commissioner or the State Tax Department to further regulate
these rates would be in conflict with the statutes in guestion.
Iin addition, to the extent that the above-guoted regulation
purports to regulate Medicare and Medicaid reimbursement, it
would be in conflict with the Supremacy Clause of the United
States Constitution.
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The example ncted above is but one of many examples of
the problems created by the regulations covered by the proposed
emergency rule., However, it clearly establishes that the State
Tax Department has exceeded its authority in promulgating the
proposed rule as an emergency and is but another reason for
disapproving the same as an emergency rule.

In view cf the foregoing, the Association respectfully
requests that you, in your capacity as Secretary of State,
disapprove the filing of the proposed rule as an "emergency rule”
since no actual emergency exists and the State Tax Department has
clearly exceéeded its statutory authority in promulgating and
filing the same as an emergency rule.

Very truly yours,
Gheerge & ol
Geocrge G. Guthrie
GGG/3fd

Enclosure

c<: Hon. Michael B, Carvl
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The Honorable Ren Heckler
Secretary of State
State Capiteol Complex
Charleston, WV 25305

RE: State Tax Department,
Title 110, Series 3 Rules
Relating to Exenption of.
Property From Ad Valorem
Property Taxaticdn.

Dear Secretary Heckler: -

I represent a number of poor clients who have experienced problems in being
considered for free or below-cost medical care by charitable hospitals. On
behalf of these clients, I am contacting yvou with regard to the above-referenced
Emergency Rule, filed with_your office on July 1, 1988, to. raquest that you
approve the same as an emergency filing under W. Va. Code §§29A-3-15 and 1l3a.

I. Background.

Representing the same clients, I have previcusly submitted comments on the
proposed rule to the Tax Department, and have correspended with the Tax
Commissicner regarding the need for immediate rulemaking on these topics. In
additicn to submitting new information at this time to your office, I will refer
in this-letter to my previous correspondence, comments, and documents already
submitted to the Tax Commissioner as a part of the administrative record.

Under Code §29A-3-15(g), an emergency exists if promilgation of a rule is
necessary for "the inmediate preservation of the public peace, health, safety
or welfare or is necessary to comply with a time limitation established by this
code or by a federal statute or regulation or to prevent substantial harm to the
public interest." Information previocusly submitted to the Tax Cormissioner and
other available information, as sumarized below, clearly shows that the
emergency promilgation of these rules is necessary both for the preservation of
public health and welfare, and to prevent substantial harm to the public
interest. . T - e ST i T

II. S¢&ope and Standard of Review.

Under Code §292-3-15a(b), the scope of your review of the Tax
Commissicner's action in promulgating this emergency rule is limited to three
factors: whether the agency has exceeded the scope of its statutory authority,
wnether an emergency exists justifying an emergency rule, and whether the rule
was promulgated in procedural coampliance with §29A-3-15,
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In their letter to you dated July 26, 1988, counsel for the West Virginia
Hospital Association has asked that you disapprove of this emergency Ziling on
the first two of these three grounds. In their letter, the Association argues
the merits of each of these factors, in effect urging you to accept their
characterization of the Tax Commissioner's statutory authority and their view
that no emergency exists in lieu of the contrary judgment by the Commissioner.
In our view, the standard of your review of the Tax Commissicner's action in
filing these emergency rules should be performed under the "substantial avidence"
test. Under this approach, your role is not to determine in a vacuum whether
the requisite statutory authority or emergency conditiocns exist, but to instead
satisfy yourself that the Tax Commissioner's determination of an emergency is
suppcrtable by evidence before him or reviewed by yourself. However, under
either apprcach, these emergency regulations are clearly within the Tax
Commissioner's statutory authority to prorulgate and are necessary to address
an emergency situation as defined in the Code.

III. Statutory Authority,

The Association argues that these rules are in conflict with statutory
powers being exercised by other agencies, particularly the West Virginia Health
Care Cost Review Authority, and that by addressing matters, including charity
care, alsc regulated by HCCRA, these rules exceed the Tax Cormissioner's
authcrity. The Asscociation's coTnsel has neglected to inform you that HCCRA,
in a parallel rulemaking process,™ has proposed rules which explicitly recognize
the primary authority of the Tax Commissioner's regulations on the issue of
charity care by non-profit hospitals. §2.8.1 of these HCCRA rules ({copy
attached) provides that “compliance with the Tax Department's regulations will
be sufficient evidence for a determination that a non-profit hospital's level
cf uncompensatéd care is satisfactory." Any alleged "conflict” between these
ruiles and HCCRA rules does not bear even minimal factual scrutiny, let alone
rise to'the level of an act exceeding the Tax Commissioner's statutory powers.
The direct order to the Tax Commissioner by the Supreme Court of Appeals to
address the issue of charity care by non-profit hospitals, to "issue specific
and clear regulations, guidelines, forms and instructions . . . to assure their
continuing enforcerment™ and stating that the "constitutional standard . . 5
requires provisions of fres and below-cost services tc those unable to pay”
further resclves any issue of statutory authority. Not only does the
Commissioner have the authority to premulgate these rules, he has a mandatory,
court—-ordered duty to do so. This duty is one which, without emergency
promulgation of these regulations, I have informed Commissicner Caryl of my
intent to enforce for the benefit of my clisents.

IV. An Evwergency Exists.

Approximately 30,000 West Virginians lack health insurance, of which about
cne~third are children, and of which nearly 40% are living in families with

a BCCRA, Title 16-29B legislative rule amendments, to Series V, "Hospital
Cost Containment Methodology-Phase I", filed July 18, 1988.

% Cook v. Rose, 299 S.E. 24 3, 8 (. Va. 1982).
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incomes lower than the federal poverty level.>

Though there has been a general recognition in West Virginia law since
Adkins v. St. Frances Hospital, 149 W. Va. 705 ({1965) that non-profit hospitals
have a duty to provide some level of charity care, no regulatory standards or
enforcement mechanism have, until the filing of these regulations on July 1,
1988, been available. As documented in the attachments to my letters of March
11, 1988 and July 14, 1988 to Commissicner Caryl, the result has heen that poor
West Virginians, uninsured and not c¢overed by governmental health benefit
programs, have been denied charity care. As documented by sworn statements and
public documents attached to my March 11, 1988 letter, withcut these requlaticns
a hospital can: (1) tell HCCRA that it has a charity care policy; (2) fail to
inform patients of their charity care policy; and (3) report charity care and
bad debt as a combined single figure, making it impossible to determine the
extent to which charity care is actually provided. In particular, I draw your
attention to the sworn statements of Sandra Rhodes, in 412-21 of the enclosed
Answer .filed in CA #87-C-183 in the Circuit Court of Braxten County, (This
document was attached to my March 11, 1988 letter).

Under Art. 3, §10 of the State's Constitution, due process requires that
the people receive the benefit of legislative enactments. Hodges v. Ginsherg,
303 S.BE. 2d 245 {({W. Va. 1983). Legislative provisions exempting certain
preperty, including charitable hospital property, from taxation carry the
requirement that such hospitals provide charity care. Cook v. Rose, supra. In
the current climate of uninsured and unserved medical needs of poor West
Virginians, regulations setting standards for the provision of charity care and
mechanisms for their enforcement manifestly are necessary to preserve public
health and welfare, and to prevent further substantial harm to the public
interest.

V. Conclusion.

As stated in my letters to Commissioner Caryl, I do not suggest that the
entire problem of indigent access to health care should or could be solved in
these regulations. However, charity care provided by non-profit, tax-exerpt
hospitals is a large piece of the larger puzzle. Commissioner Caryl has
conmendably discharged his mandatory duty to promulgate regulations on. this
topic, and has recognized the need for an émergency filing. For all of these
reasons, you should approve the emergency £iling pursuant to W. Va. Code §29a-
3-1%a. If you desire any further information, please call me.

Sincerely,

Jdohn Purbaugh
Attorney-at-Law

JCP: jm D

Attachments

3 "West ﬁﬁrginians Without Health Insurance-A Growing Crisis", W. Va.
Citizens Acticn CGroup, June 1, 1988 (copy attacned).
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Michael E. Caryl

State Tax Commissioner
State Capitol
Charlaston, WV 25305

RE: Comments on Proposed Rules
Filed July 1, 1988, §§110-3-24
(Charitable Hospiltals).

Dear Commissioner Caryl:

In response to your notice, published in the July 8, 1988
edition (Vol. V, No. 28) of The State Register, I am submitting
comments on one portion ¢f your propesed rules relating to
Exemption of Property £from Ad Valorem Property Taxation., Since
the rules were alsc filed as emergency rules, effective July 1,
1988, my comments also relate to that f£iling. !

As recited in detail in my letter and comments of March 11,
1988, I represent a number of clients who have experienced
problems in being considered for free or below-cost medical care
by charitable hospitals. To avoid burdening the record, I will
not repeat any of the £factual statements made in that previous
letter, and ask instead that it be fully incorporated, by
reference, in the record of comments on youxr proposed rules as
f£iled on July 1, 1988.

From the perspective of medically indigent persons, your
most recent proposal (and the identical emergency rule) strikes
an appropriate balance between two cempeting interests: the need
o assure that all charitable hospitals share in providing a
reasonable volume of charity care, and the need to avoid
burdening them with a level cf such care which causes them to
forswear tax-~-exempt status, thereby depriving the medically
indigent of their services. As I stated in my letter of March
11, 1988, these rules cannot be expscted to solve the entire
problem of medical care for the indigent, but they can deal
responsibly with one major piece of the puzzle.

I anticipate negative comments by hospitals in respense to
the provisicns of §110-24.8, which state the nospital's duty to
provide charity care and define charity care to not include bad
debts. I respond by contrasting your approach to that taken by
other jurisdictions, which require strict proof that charitable
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hospital property is used axclusively for charitable purposes
"aither through the nonreciprocal provision of services or
through the alleviation of a governmental burden . . .7. :
Utah City v. Intermountain Health Care, 709 P. 2d 265 (Utah
1985).

The key to assurance that promise becomes reality in any
system which requires provision of a "reasonable velume™ of
charity care, as required and measured by your prcposed §110-
24.8.5, is a parallel recordkeeping requirement such as that
required by §110-24.8.6. Such basic recordkeeping provisions c¢an
help overworked assessors in their annual determination cf
charitable status by providing a sort of "audit trail" for
measuring compliance. The key to fairness in the distribution of

.

charity care lies in your requirements for posted and oral notice
to patients, to ensure that consideration for such charity care
is dispensed in an even-handed manner. Tegether, these
substantive and procedural requirements in your §§110-24.8 can
alleviate or eliminate the ad-hoc¢, inherently irrational systems

documented in my comments of March 11, 1988.

Thank vou for the opportunity to comment on these proposed
and emergency rules, and feor your balanced approach to the
difficult issues presented. Please contact me 1f any of my
comments require clarificaticn or amplificatien.

Singerely,

{7 John Purbaugh
Attorney at Law

JCP:im
¢c: John Montgomery

Bruce Perrone
Sandra Rhodes
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Mr. Michael E. Caryl
State Tax Commissioner
State Capitol .
Charleston, WV 25305

RE: Proposed Rule on Exemption
of Property from Ad Valorem
Property Taxes, §23 '"Charitable
Hospitals”.

Dear Commissioner Caryl:

I represent a number of clients who have experienced problems in
being considered for free or below-cost medical care by charitable
nogpitals. In looking into this matter, I have reviewed your proposed
rule, filed December 5, 1986, regarding Exemption of Property from Ad
Valorem Property Taxes, in which §23 pertains to Charitable Hespitals,
Proposed §23 is appareatly your responsa Lo the decision of the Supreme
Court of Appeals in Cook v. Roge, 299 S.E. 2d 3 (W. Va. 1982).

There are three purposes of this letter: (1) inquire as to the
current status and target date for final promulgation of rules
implementing the mandate of Cook v. Rose; (2} to comment briefly on the
proposed rule; and (3) to formally request that wyou proceed to £inal

promulgation, incorporating certain specific sugges;ed language in the.

final rule.

I find §23.8 to be the "heart" of your regulatioms on this tople.
Hospitals commenting on these proposed regulations apparently objected
to the provisions of this section without first reading Cook v. Rose and
the cases cited therein, particularly Adkins v. St. Frances Hospital,
149 W, Va. 705 (1965). The requirement of providing free and below cost
services to all who request necessary medical care but are unable to pay
for it (§23.8.3, 4 and 5) has been clearly established by this existing
caselaw, Hospitals are given latitude to establish reasonable rules and
eriteria for determining ability to pay (§23.8.3.C); hospital
allegations that this regulation would permit abolishment of the
Medicaid program (e.g. 1/28/87 comments from Wheeling Hospital, p. 2)
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ars not basad on a careful analysis of §23 as a whole, since such
Mreasonable rules” could and should define "ability to pay" as including
governmental payment programs.

There are three obstacles to assuring that low-income people who
need charity care actually obtain it:

(a) Hospitals are not required to inform patients {either
orally, in writing, or by posted notices) of the existence of
charity care policies or of mechanisms for usling charity care
policies;

{(b) Charitabie hospitals are znot requirad tc maintain any
records of the levels of charity care provided under their
policies; and therefore,

(¢) No ome can determine whether charitable hospitals have
provided care at an appropriate level.

1 currently represent Sandra Rhodes, of Braxton County, in defense
of a ecollection suit by a charitable hospital. Ia her sworn answer to
the complaint (copy attached) she recites in paragraphs 12-18 her
experiences in this regard in the admitting and billiag process, It is
clear from several exhibits in this case that, under a system without
notice or recordkeeping requirements, obtaining free or below cost care
i3 at best an ad=hoe, inherently arbitrary process. Braxton County
Memorial ("BCMH"), in a sworn applicatiom package, informed the Health
Care Cost Review Authority ("HCCRA") that its policy, adopted in 1980,
was that "Charity will be defined and determined in accordance with
guideiines (adjusted annually) to reflect the ability to pay all or a
portion of the balance due.” (Exhibit 1, attached). Yet, in respounse
to an inquiry ia 1987, BCMH™s attormey represanted that there is no
written policy, and that the charity patient is interviewed by the
Administration, who makes a recommendaticn to the hospital board.
(Exhibit 11, attached). Mrs. Rhodes was advised of none of these
policies or procedures ian any way. When filing their annual audited
finaneial statements as required by W. Va. Code §l6-5F-1, BCMH combined

uncollectible debts and charity care into a single figure, making any

determination of the extent to which they actually provide charity care
impossible. (Exhibit 13, attached).

The Court in Coock v. Rose appropriately did not tell you how to
exercise your substantive discretion but did require you to "issue
specific and clear regulations, guidelines, forms and instructions . .
.[and] to assure their continuing enforcement.” 299 S.E. 24 at 8.
Because of the problems reviewed above, and in order to satisfy basic
concepts of due process, L believe that brief provisions should be added
to §23 of your regulations, requiring meaningful posted notice, written
or oral notification to certain identified persons, and recordkeeping.




Mr. Michael E. Caryl Page 3 March 11, 1988
Proposed language is as follows:

. Notice, Procedures and Recordkeeping. Governmental
or nonprofit hospitals must establish procedures and maintain
racords which demonstrate compliance with the provisioas of
§23 of these regulations. Such hospitals shall plainly post
in the emergency and admitting areas a notice, containing a
statement of the existance of their obligation to provide free
and below cost care, and of the criteria and wechanisam for
receiving such care, Such hospitals shall provide written
notification of the existence, criteria and mechanism f{or
receiving such care, at a minimum, to each person admitted or
treared who does not demonstrate payment coverage under
governmental programs or private insurance. Such hospitals
shall create and maintain records demonstrating that such
required criteria and mechanisms are egtablished, that such
required policies have been posted and distributed, and which
record any and all requests for free or below cost care, the
disposition of such request, and the rationale for such
disposition. Such records shall be available to the patient
or her/his representative on request and shall be maintained
at least for so loug as the bill, if any, for such services
has been paid, written off, or otherwise gatisfied without
further obligation by the patient.

This language is designed to set minimal standards yet leave great
£flexibility to the hospital in establishing the levels, criteria and
mechanism for the provision of their charity care obligations.

Except for the concerns and proposed language additions just
discussed, I view proposed §23 as generally an accurate statement of the
basic obligations and standards imposed by existing statutes and caselaw
on such hosplzals.

The overall problem of medically indigent care needs cannot, and
should nor, be expected to be solved by your final promulgation of §23,
as modified above. However, without expeditious completion of this
promulgation, the state will have failed in its duty to address a major
piace of the larger puzzle. ' ' '

Plaasa advise me, in thirty days, of your iatentioms regarding the
completion or final promulgation of such rules, as mandated by Cook V.
Rose. T am available at your convenience to discuss any matters

relative to this letter.
Sincerely,

~ : e ;
T T el
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_/ﬁohn Purbaugh
- Attormey at Law
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Introduction

This report presents important sociceconomic data on the
non-elderly uninsured in the Mountain State ~=—-i.e., those
lacking any private or public health insurance coverage.

Category by category, the report details the health
insurance sta-us of our state's population, demonstrating
that people from all walks of life are at risk of being
uninsured, and that.particular categories of West Virginians
are more likely to lack insurance.

Background Information

Americans are losing health care coverage at an alarming
rate. Since 1980, the number of Americans without health
ingurance increased from thirty million to thirty-seven
million, an average increase of one million geach year.

This means that one out of six Americans has no private
or governmental health insurance of any Kind. Furthermore,
fifty million Americans have inadequate coverage which would
not adequately cover their bills in case of serious illness.
In growing numbers, our pecple are faced with reduced, or no,
health insurance coverage. ' '

The drop is due primarily to two factors: (1) reduc-
tions in employment-based health insurance coverage and (2)
serious cuts in Medicaid. Many employers have stopped
offering coverage to family members, or have cut employee
coverage completely. This has led to our current situation
in which three-fourths of uninsured Americans_are workers and
their families. If all employers offered health care
coverage as a fringe benefit to workers and their families,

it is estimated that 27 million ¢f theose now without coverage

would have heazlth insurance.

In addition, most employers have reduced the value of
the coverage they offer to employees. ~For example, beiween
1982 and 1984, one~half of all emplovers increased the
premiums and deductibles on employee health insurance. One-
+hird increased the co-insurance or co-payments which indi-

-

*/ This study is based primarily on Current Population
survey data supplied by the UCLA School of Public Health. It
was compiled for the West virginia-Citizen Action Group by
national Citizen Action, of Washington, D.C.
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viduals must pay for each service. Medicaid cuts in eligi-
bility have been so severe that in the mid-1980's, Medicaid
covered less than half of Americans living in poverty.

It bears emphasizing that this burgeoning population of
uninsured Americans has less access to medical care than
those with insurance. According to a 1986 Robert Wocd
Johnson Foundation study on access to health care, lack of
health insurance and the inability to pay out-ocf-pocket kept
thirteen and one-half million people from receiving medical
care that year. Moreover, one million people who tried to
obtain needed care were turned away.

The survey also found that those without health
insurance are one-third more likely to be in fair or pcor
health than those with insurance. The study also found
that despite their being in poorer health, the uninsured
received 27% fewer physician services and were hospitalized
19% less frequently than the insured. Additiocnally, one-
£ifth of the uninsured with serious symptoms never saw a
doctor during the year. : '

The uninsured also did not receive adequate preventive
care. Immunizations for children, blood pressure check-ups
for people with hypertension, and prenatal care all occurred
less frequently amoéng this group. ©One reason for this is
that county hospitals and community health centers are in-
creasingly less able to serve the enormous number of unin-
sured Americans. This lack of basic health care is not only
a tragedy for the individuals involved, but it also is more
expensive in the lcng-run. _ . '

According to the House Select Committee on Children,
Youth and Families, every one dollar spent for prenatal care
saves £3.38 of future medical costs. Furthermore, the
Committee found that every one dollar spent on immunization
saves $10 in later medical costs.

In the past, those without health insurance generally
could receive "free" care at their local hospital or clinic.
However, this is no longer true. The growing "for-profit"
nealth care industry, coupled with federal cutbacks in the
funding for community health care centers (and other federal
health care programs), has resulted in far less access to
"free care.” _

Generally, hospitals pass along the costs of whatever
"free care" they do offer in the form of higher rates for
other services. This results in higher hospital bills and
higher insurance premiums, which are paid by individuals and
employers (who provide health insurance benefits}.

Moreover, because the uninsured typically receive care
from one of the most expensive segments of the health care
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system -- i.e., hospital emergency rooms —- and have little
access to early preventive care, the public pays a very high
rate for this "free care.”

If all employers provided a minimum level of health
benefits to employees and their families, much of this unfair
and unwise cost-shifting would be alleviated.

Clearly, those without health insurance face diffi-
culties of tragic proportions. At the same time, the dimen-
sions of this statewide.and national crisis continue to. grow.

This study offers an analysis of the specific categoriles
of people most at risk of being uninsured. It is intended to
assist public officials-in crafting appropriate solutions to
this crisis. .

Findings

1. Approximatelv 300,000 West Virginians TLack Health
Insurance. o

An estimated 298,700 West Virginians, or 18.7% of the
state's non-elderly population, are without any health i
insurance coverage. See Appendix A, "Uninsured People Under
65 Years of Age By Selected Characteristics, West Virginia
and U.S., 1985."

This compares to a national rate of 17.6% of the non-
elderly population. ©¢n the basis of this new information,
West Virginia ranks in the bottom third of all states in the
rate of health insurance.

2. Most Uninsured West Virginians Are Emploved.

Slightly more than one-half of uninsured West Virginlans
work for a living, but receive no health insurance through
their place of emplovment. See Appendix B, "Insurance Status
of Full-Time, Part-Time and Part-Year Workers, West Virginia,
1985."

About 12% are emploved full-time year round, while 38%
work part-time or full-time part of the year. ‘When the
children and spouses of uninsured workers are included in the
total, it is likely that the percentage of all uninsured
represented by workers and their families is between 66% and
75% in West Virginia. ' o
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The Uninsured By Employment Status
{18 years and older)

# Uninsured % Category
Employment Status ~ {thousands) Uninsured
Full-time/full-year ' 25.1 7.0
Full-time/part-year 36.2 19.7
Part-time ‘ 41.0 29.5
Unemployad - 100.0 Lkl

3. Workers In Certain Industries Are Much More Likely To
Be Uninsured.

Employees working for eating/drinking establishments
are least likely to receive on-the-job health benefits in
wWest Virginia, with a rate of 43.8% uninsured. Other indus-
trial categories in the top five are entertainment/recrea-
tion (42.5%), repair services (40.6%), food manufacturing
{39.1%) and business services (34.3%). Seg Appendix C,
"Uninsured Persons Under §5 By Industry, West Virginia,
ig8s5." - 7 '

Top Five Industries
With The Highest Rate Of Uninsured Employees

Industry & % of Uninsured
Eating/Drinking Establishments 43.8
Entertainment/Recreation 42.5
Repair Services X 40.6
Manufacturing/Food 38.1
Business Services 34.3

These figures compare with heavily unionized‘industries
such as mining and petrochemical manufacturing, which have
uninsured rates of 1.7% and 3.9%, respectively.

From the standpoint of the total number of employees,
eating/drinking establishments again leads the state with
18,530 uninsured workers. Rounding out the top five are
retail services {15,5707, construction (13,700), social
services/public aid {9,350) and repair services (6,450).
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Top Five Industries
With The Most Uninsured Employees
Industry L # of Uninsured
Eating/Drinking Establishments 18,530
Retail Services 15,570
Construction 13,700
Social Services/Public Aid g, 350
Repalr Services 6,450

4. Children Represent About One-Third Of The Uninsured.
Demographic.analysis reveals that 96,300 uninsured, or
32.2% of the total, are children under the age of 18 years of
age. Uninsured children in West virginia represent 19.8% of
all children under the age of 18. This is slightly higher
than the national figure of 19.6%. See Appendix A, infra.

Interestingly, if the next age bracket -- i.e., 18 to 25
years of age -- is added to this total, the result demon-
strates that 163,499, or 55%, of the uninsured are less than
30 yvears old. ' I '

The Uninsured By Age
# Uninsured % Category

Age : (thousands)  Uninsured
Chiidren I

Q0 to 5 years 25.4 17.4

& to 17 years 70.8 20.9

Subtotal _ . 96.3 _ 19.8
aAdults

18 to 29 years 67.2 22.7

30 to 44 years 70.3 17.1

45 to 54 years 28.4 - 15.9

55 to 64 years 36.5 15.9

Subtotal . o . 202.4 18.2
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5. Most Uninsured Have Modest Incomes.

The largest number of uninsured West Virginians live in
families that earn at or three times above the federal
poverty level. These families -- representing 152,600
individuals, or 51% of the uninsured -- have modest incomes.
About half of this number, approximately 75,000 West Vir-
ginians, are traditionally referred to as the "working poor."
See Appendix A, infra.

Nearly 40% of the uninsured are living in families with
incomes lower than the federal poverty level. This incredi-
ble figure represents about one-third of all families living
below the federal poverty level. It is the direct result of
severe Medicaid cuts in eligibility during the past eight
years.

The Uninsured By Income Level

# Uninsured % Category

Income Level . - _ {thousands) = Uninsured
Below poverty level 115.1 = . 30.2
1.0 to 1.49 X poverty 77.8 33.4
1.5 to 2.99 x poverty 74.8 14.4
3.0 ¥ poverty or more 31.0 6.6

It is important to note that this data reveals that even
middle income West Virginians are not immune from the
problem: 31,000 uninsured individuals have family incomes
greater than three times the federal poverty level. 1In 1985,
this included those with incomes of approximately $33,000
(for a family of four), and about $17,000 {for an indi-
vidual). -

Recominendations

Wwhile there are a number of long-term goals that must be
pursued -- including the enactment of a comprehensive,
national health care plan -- there are several intermediate
steps that require immediate attention at both the state and
federal levels. o T - : : :

For instance, the West Virginia Legislature -- during
the current special session -- should adopt the proposed
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"cmall Business Health Insurance Demonstration Project.”

This modest effort, embodied in H.B. 4220, was originally
proposed by the Legislature's "Uncompensated Care Task
Force." It would establish a health insurance pool in West
virginia and, as a result, make available a lower cosi source
of health insurance for small businesses.

Beyond this limited measure, legislators should also
begin carefully examining the feasibility of adopting a
comprehensive state health insurance plan, patterned after
the Massachusetts Health Security Act of 1988 passed earlier
this year. See Appendix D, "Background Information Concern-

ing The Massachusetts Health Security Act of 1988."

At the' federal levél, Congress should enact S§.1265, the
"Minimum Health Benefits for All Workers Act." Among other
things, this legislation would ensure that all persons work-
ing over 17.5 hours per week are covered by a basic health
insurance package. The cost of the insurance would be
covered by existing employers, but to make it more affordable
large regional insurance pocls would be established (with
resulting savings of about 30%). 1f this legislation is
adopted, approximately 26 million of the estimated 37 million
uninsured Americans would be covered by a minimum plan. See
Appendix E, "Background Information Concerning The Minimum
Health Benefits For All Workers Act.”

’

Conclusion

It is absolutely essential that our state and nation
pursue-public pelicies designed to ensure adequate health
care for all citizens. As Dr. Arthur Fleming, former
Secratary of Health, Education and Welfare under President
Eisenhower, states: o

our health care system is a national disgrace.
It is indefensible that we are the only indus-
trialized country in the world, except for South
africa, without a natlonal healthcare program.

In West Virginia, this national "disgrace" is very close
to a state tragedy. But importantly, the health care

problems we are facing today were ¢reated by pecople. As
such, they can be solved by people.

First, however, the "people"” -- especially our elected
and appointed public officials -- must be armed with accurate
and reliable information concerning the scope of the health
care crisis. The purpese of this study is to provide such
data about one key aspect of the overall problem: the
uninsured in West Virginia.
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UNINSURED PEOPLE UNDER 65 YEARS OF AGE BY SELECTED CHARACTERISTICS,
WEST VIRGINIA AND U.S., 1983

Uls.
PERCENT NUMBER PERCENT
(thousands)
TOTAL 18.7% 298.7 17.6%
AGE
Children ' )
Adults
18~28 Years _ 22.7% 67.2 24.5%
30-44 Years 17.1% 70.3 12.7%
45-54 Years 15.9% 28.4 12.6%
55-64 Years- 15.9% - 36.5 13.9%
18=-64 Years 18.2% 202.4 16.8%
FAMILY INCCME
Adulzs ‘ .
Less Than Pcverty 33.1% 75.8 41.3%
1.0-1.4% X Poverty : 31.8% 43.1 34.2%
1.50-2.99 X Poverty 15.2% 55.7 17.9%
3.0 X Poverty or more 7.2% 27.8 7.9%
Children . _ o _
lLess Than Pcverty 25.8% - 39.3 35.0%
1.0-1.49% X Poverty 35.6% 34.7 31.8%
1.30 =-2.99 X Poverty 12.5% 19.1 16.7%
3.0 X Poverty or more 3.9% 3.2 7.8%
ETHNICITY o
Adults ) T T B ' -
White 18.1% 196.3 14.2%
Black 29.9% 5.2 23.2%
Hispanic 0.0% 0.0 32.2%
Other . - 9.0% 0.9 21.6%
Children _ _ N
White 20.0% "92.9 16.5%
Black 29.9% 3.3 25.0%
Eispanic 0.0% 0.0 31.7%

CHILDREN IN TYPE FAMILY
Married Couple 14.1% 56.1 14.7%
Single Parent 46.5% 40.2 34.0%




UNINSURED PERSCNS UNDER 65 YEARS OF AGE BY S

Sex -
Males
0-5 years
6=17 years
18-29 years
30-44 years
45«54 years
55-64 years

Females
0-5 years
=17 years

18-29 years

30-44 years
43-54 years
55-64 years

oy
il
{

s

WEST VIRGINIA AND

Percent

14.0%
19.9%
28.0%
16.1%
13.4%
11.3%

20.9%
21.9%
18.1%
18.2%
17.7%
20.0%

ELECTED CHARACTERISTICS,

THE U.S., 1985 ( Continued )

WEST VIRGINIA

Number
(Thousands)

10.3
34.3
38.3
33.9
10.1
11.9

15.2
36.5
28.8
36.3
18.3
24.7

u.s.

Percent

20.1%
1913%
27.0%
13.8%
11.8%
11.9%

18.9%
19.9%
22.0%
11.6%
13.4%
15.6%
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Percentags of Children Uninsured by Family Income

Wast Virginia, 1985

Less Thon Poverty
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Source: Current Population Survey, March 1§88
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INSURANCE STATUS OF FULL-TIME, PART=-TIME AND PART-YEAR WORKERS
WEST VIRGINIA, 1985

Percent Insured

As By Othexr’s By Total
Percent Fringe Job-Related Other Number of
Uninsured Benefit Insurance Coverage Workers
{000’s)

Time Worked (Employees)
Full-time, full year . 7.0% 77.6% 10.7% 4.6% 358.7
Full-time, part-year 19.7% 54.2% 14.9% 11.3% 183.8
Part-time 29.5% 13.4% 32.9% 24.2% 139.1

INSURANCE STATUS OF WORKERS BY EMPLOYMENT TYPE: PRIVATE/GOVERNMENT/SELF
WEST VIRGINIA, 1985 .
Total

Percent Number Number of
Uninsured Uninsured Workers
Type of Worker ) ] -.{000's) (000s)
Private sectcr employees 16.8% 92 545.8
Government employees 7.8% 11 135.8

Self-employed 23.1% 10 42.0
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UNINSURED PERSONS UNDER 65 BY INDUSTIRY

WEST VIRGINIA, 1983

INDUSTRY _ PERCENT
‘ UNINSURED
Agriculture 23.9%
Mining 1.72
Construction 30,07
Manufacturing .
-Durables 6.2%
Manufacturing

-Food 36,17
Manufacturing

-Tobacco .02
Manufacturing
-Textiles .02
Manufacturing

-Apparel 0.02
Manufacturing

-Paper .02
Manufacturing

-Printing 11,52
Manufacturing '
-Petroleum/Chemical 3.97
Manufacturing .
-Rubber/Plastic 0.02
Manufacturing

-Leather 0.0%
Transportation/
Communication/Utility 11.2z2
Wholesale 7,92
Banking/Insurance 0.02
Private Household

Services 31.32
Buginess Services 34,32
Repair Services . 40.6%
Entertainment/ :
Recreation 42 .52
Social Services/
Public aAid : 3.4
Forestry/Fishery 0.02
Cther Retail 23.62
Retall Food 231.02
Eatin%fDrlnklng
Establishments 43,82
Personal Services 0.02

******PERCENT INSURED #%w®ddw

Frin%
Benefit

25.62
87.3%
49.02

87.62
30.62
100.02
82.43
73.3%
100.0Z
75.02
84.12
100.02
0.02

78.32
80.52
76.9%

lc.82
53.8%
33.22

62.72

0.02
39.22
32.12

.72
11.72

By Other’s By
Job-Related Other

Insurance Ceverage
25.7% 24.87
5.9%2 5.1
13.47 7.62
2.02 4,12
30.3% 0.02
0.0Z 6.02
0.02 17.62
26.7%2 0.0Z
0.02 0.02
13,42 c.0Z
4,32 7.72
0.02 0.02
100.02 0.0%
8.2 2.12
11.62 0.0%
10.52 12.62
35.4% 22.42
11.82 0.02
20.02 6.2%
19.22 29.22
19.92 12.0%
0.02 100.0Z
_ 28.82 8.5%
20.52 16.4%
18.82 27.7%
50.1%2 33.22

TOTAL
NUMBER OF
EMPLOYEES
(C0C’g)

56.8
45,7

48.7

74

3.3
7.6

23.3

50.8
25.4
18,3

19.4
10.4
15.9

10.9

173.2
1.2
66.0
20.2

2.3
8.3
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Percentage of Uninsured Employees by industry
Wast Virginia, 1985
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THE MASSACHUSETTS HEALTH SECURITY ACT OF 1988

FACT SHEET #1: Universal Health Insurance Provisions

The Health Security Act of 1988 gives Massachusetts residents the nation's
first program to assure basic health security through universally available
insurance, There are 600,000 uninsured Massachusetts residents--1 in 10 of
our fellow citizens--who wiil finally be able to get affordable, quaiity
health insurance. '

The Act initially encourages and later requires employers to contribute to
health insurance for their employees since two-thirds of the uninsured are
working pecple and their dependents. Persons who are not covered by employers
will be able to obtain health insurance through a number of new programs and
through a new state agency at state-subsidized rates.

Atl Massachusetts residents will have health insurance available to them by
1992, according to the fcllowing schedule:

¢ Disabled adults who wish to work and disabled children of working
parents wiil have primary and suppiemental healtn insurance, with
benefits up to Medicaid levels, available to them by the end of 1988;

¢ Child support and alimony laws have been strengthened to improve health
insurance zvailability for dependent children and former spouses;

0 Firms with six or fewer empTOyéés will be able to join a new small
business group insurance purchasing pool in 1989;

¢ Phase-in initiatives offering health insurance and managed care to
uninsured persons wiil be started in 1989;

¢ Beginning September, 1989, all chIege and university students studying
at Teast three-quarter time will have healtn insurance coverage, offered

through their schools;

0 3eginning in 1990, a two-year tax credit will be offered to businesses
with 50 or fewer emplioyees which have not offered health insurance in
the previous 3 years; the credit will equal 20% in year 1 and 10% in
year Z;

¢ In 1990, persons receiving unemployment insurance will be eligible for
employer-subsidized health insurance;

o In 1991, persons receiving General Relief from the state will he
enrolled 1n prepaid health insurance p.ans;

o Beginning in January, 1992, most employers will be required to
contribute to a state-administered medical security trust fund for the
benefit of their full-time, permanent employees; employers who dlready
contribute to their employees' health insurance will be alloved a
deduction equal to these sxpenditures;




¢

By mid-1992, all Massachusetts. residents who do not have health
insurance through their employers will be able to purchase affordable
health insurance through the new Department of Medical Security; the
Department will offer managed care plans and will set premiums according
to a siiding fee scale, c

Empioyer mandates under the new law:

o

The Act requires employers to contribute to the cost of health
insurance: '

-- beginning in 1950, employers will contribute an amount equal to .12%
of the first $14,000 in yearly wages per employee (maximum=316.80) to
help finance health insurance for workers receiving unemployment
insurance; )

-- beginning in 1952, employers will contribute an amount equal to 12%
of the first $14,000 in yearly wages per employee (maximum=31,5680) to
help finance health insurance for their workers.

The employer mandates apply to all Massachusetts employers except:

-- emplioyers with five or fewer empioyees;

-- self-employed persons;

-- new businesses in their first year of operation (they are subject to
one-third of each contribution in their second year; two-thirds in
their third year and the full rate thereafter).

Employer contributions are required for the following employees:

-- full-time employees working at least 30 hours/week after §0 days;

~- part-time employees working at Teast 20 heurs/week after 180 days or
after 80 days if they are heads of households.

Emplioyer contributions are 223 required fcr employees who are:

-- hired for less than five months, such as temporary or seasonal
workers; or

-- have heaith insurance through another source, such as a spouse or
parent, v ’ ' o

New Hardsnip Fund for small employers:

-- empgloyers with 50 or fewer empioyees who are severely impacted by the
12% contribution will be eligible for financial assistance;

-- the fund wiil pay contribution costs exceeding 5% of an employer's
gross revenue., ) _ o
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Yukakis Signs Universal Health-Care Bill

VMassachusetts Is First State to Provide Basic Insurance for All

3y LEE MAY, Times Staff Wriler

30STON—In a festive outdoor
smony, Massachusetts Gov. Mi-
el 8, Dukakis, (eading contend-
for the Democratic presidential
nination, Thursday signed into
; the nation's frst legislation
viding basie health insurance
all residents of a state.
“We have good reascn o rejics
ay,” Dukakiz told a lunchtime
wd of several hundred people
imed onto the Statehouss steps,
. we ohce again become the
jon’s laboratory, the nation's
hfinder—Dblazing a trail that
ds to affordahle, quality health
e for every man, woman and
Id in this commonwealth.”
"he law which will be phased
3 full effect by 1992 iz zimed at
» 600,000 uninsured people
ong the 6 million residents of the
te. But in this election year, its
sact extends well beyond the
te borders, becoming a yardstick
measuring a potential Dukakis
sideney.
"What we do here today can and
5t be dene all over the United
tes of America,” Dukakis told
;porters Thursday.
Jackers of the measure hail jt as

1odel for national heaith mgue~" ‘

:e, while opponents warn that it
dd wreak financial havoe
Zeginning in 1992, all companies
it employ sixo re people will
required 0 provide health in-
znce for thase employees. Those
t do not wiil have to pay
:ually about $1,630 per employ-
into a state-administered insur-
& fund, from which uninsured
ple wili be able to buy insurance
a sliding scale, paying 5% 0
%, of the insurance cost.
“he state-sponsored fund will be
't to the unemployed as well
33e to¢ poet Lo pay the insurance
miurn would be eligibie for state
Heaid coverage.
n:kakis said the legislation will
t Massachusetts $622 million
r the next {our years, However,
lysts for the state House Ways
Means Commitiee say the ¢ost
range from $324 million ‘o $1.4
on. Part of the state’s expense
ieq from the fact that, until

everyone ls guaranteed insurance
in 1992, the state must pay into an
‘“uncompensated care pool,” which
pays hospitals when they cannot
collect for care provided ta indigent

pecple.
Cost Containment Planned

As a trade-off for this new
expense, hospital cost containment
measures will be initiated, limiting
rate increases, seiting caps on the
amount of money funneied te hos-
pitais from the uncompensated
eare pool, and pressuring unneeded
institutions to clese or convert to
other community uses.

“A certain compassion” and “a
deep commitment Lo quality of life”
became evident in Dukakis as he
steered the bill through the Massa-
chugetts Legislature, said Karen
Davis, chairman of the department
of health policy and management
at Johns Hopkins Univarsity's
School of Publie Heaith and an
assistant secretary of health and
Muman services in the Jimmy Cart-
er Administration.

“He showed me that he is sin.
gie-minded in a certain senge,” said
Robert Restuccia of Health Care

vince, but once he became con-
vinc¢ed ke was a streng advecate.”
Dr. William M. McDermott, ex-
ecutive director of the Masszachu-
setts Madical Society, praised the
new law, saying the organization
“shares the social conscience” that
the measure demonstrates.
However, staie Rep, Jehn H.
Flood, Democratic chairman of the
Legislature’s House Commitiee on
Taxation, accused Dukakis of play-
ing “guod-time politics” hers to
lock good in the Democratic prima-
ries. "If he approaches public pelicy
in Washington [as President] the
wazy Ne approached [the state dill]
you're looking at major taxes.”
Dukakis and his aides "fully
intend to be across the Potomac
when this [state deficit stemming
from the program| hits the fan,” he
said,
“Here's the guy who's touting
amall business,” he said of Dukakis,

“but here’s a bill that will devastate

sroall buginess.”’

Richard Mastrangelo, vice presi.
dent of Associated Industries of
Massachusetts, said the new legis-
lation “sends a negative signal to
corporate investors about invest-
ment in Massachusetts” because it
amounts to “ancther cost of doing
business” in the state,

Executives of amall firms have
been busy clicking their calcula-
tors, trying to figure how much the
law will cost them.

Carson Fields, president of
Berkshire Electric Cable Co. in
Leeds, Mass, foresees 3 “dramati-
cally incrsased cost in labor” at his
100-empioyes firm.

To illustrate his point, he figured
that at $1,690 a year, an uninsured
part-time employee wouid cost him’
an extra $32.30 a week. “That
means we can't afford to have less
sophisticated jobs done by part-
time people anymore,” Fields said.
“WWe happen to be in a big competi-
tive marketplace, and if I'm bidding
against someone from out of state
who isnt struggling with this, |
can't compete with him."
ui proponents o
health insurance legislation, as
wel] as similar state hills, have
taken heart from the eractment of
the Massachusetts plan,

According 1o
of the Washington office of Citizen

i a consumer lobbying or-

ganizaticn, 2 dozen other states are
considering some form of unive
health i

n ofTua a private health.
care coalition is advocating a plan
cailed “Baby-Cal,” which would
cover 60,000 pregnant women and
500,000 children under age § cur-
rently without insurance.

Of state laws gaiready on the
hooks, only Hawaii’s comes clcse to
the Massachusetts legislation. The

Hawaii law requires employers
insure workers but does not cov
unemployed pecple.

Naticnal heaith-care legislatio
sponsored by Sen. Edward M. Ken
nedy (D-Mass,) and Rep. Henry
Waxman (D-Loa Angeles), no
awaiting a floor vote, would cov
about 22 million of the estimated
million uninsured working Armeri
cans. The national legislation ex
empls businesses with 1C or few
employeses, and workers would pa
20% of the cost,

At Dukalkds’ campaign headquar
ters here, Christopher L. Geo
an aide specializing in health is
sues, said that while the campai
will “take the principies from th
bill and go on to the reat of th
country,” Dukakis realizes that i
can't be done overnight.” ’

The strategy, Georges 3aid, wil
be to use the cwrent bill befo
Congress as “2 first step,” and the
seeking additicnal legislation
extend health insurance to non
working people as well,

Davis of Johns Hopkins said
President Dukaikis alzso would hav
timing on his gide, “There is grow
ing evidence of a consensua that |
million uni Americzns]
an embarrassment o this country,’
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MINIMUM ESSENTIAL HEALTH BENZFITS FOR ALL WORKERS ACT

FACT SHEET

The Problem:

37 million Americans -- 75% of whom are workers and their
families -- have no health insurance of any kind. Not only is
the total number of the uninsured rising -- up by one milliion
persons a year since 1980 -- the number of uninsured workers is
also on the increase. An additional 33 million persons have
inadeguate insurance, leaving then vulnerable to the catastrophice
consequences of high medical costs.

Between 1982 and 1584, for example, 5.5 million 3jobs were
added to the workplace, but the number of workers with emplover
coverage fell by 1 million. The causes in the drop of employer-
provided coverage inelude a shift from manufacturing to retail
and service jobs, increases in part-time employment, the high
number of newLy-created low-wage jobs, and employer decisions to
cut back or eliminate coverage in order to cut costs.

The Legislation:

on February 17, 1988, the Senate Labor Coemmittees voted cut a
substitute versicn of S. 1265, the Minimum Essential Health
Benefits for All Workers Act of 1987. In the House, H.R. 2508
will be considered by the House Education and Laber Committee as
well as the Energy and Commerce Committee,.

The bill: .

**x Requires that emplovers provide a basic package of health
care penefits to all employees working more than 17.5 hours/week
and their dependents. The package includes hospital and
physician care, diagnostic tests, pre-natal care, well-baby care,
~and limited mental health care, as well as a catastrophic
protection limiting ail out-ocf-pocket family costis for coveread
services to $3,000/year.

x* Prohibits insurance exclusions on the basis of health
status or pre-existing conditions.

=% Limits deductibles to $250 for an individual and $500 fer
a family, except for pre-natal and well-baby care, for which
there would be no deductibles. Co-payments are limited to 20%.

*x Reguires that empleyers pay at least 30% of the premium;
100% for low-wage wWorkers.

x* Establishes 6-8 regicnal insurance pools to lower
insurance prices for small businesses by cutting administrative
costs and utilizing large group rating practices.

x%* Protects newly-created small businesses by regquiring that
they offer only 1ower-cost catastrophic coverage to employees.

x%x Provides eguity to small businesses by giving them the
same 100% tax deduction for health insurance premiums presently
enjoyed by large corporations.

x= Protects businesses of 5 employees oOr less by phasing in
requirements for full coverage over six To seven years.




The Benefits cf S. 1265, HE.R. 2508:

Protects the Uninsured:

** Covers 20 million full and part-time workers

** Covers 7.4 million uninsured children., and
300,000 disabled children

=% Covers 11,600 uninsured high-risk ianfants

Preoetects the Underinsured:

*% Gives protecticn to 53 million insureéd workers

currently withcut limits on cut-of-pocket expenses
~** Protects 1.9 million uninsured working families who

spend over §3,000 on out-of-pocket cosis

x% Limits employee premium and eost-sharing costs

**x Provides pre—-natal and well-baby care without
deductibles c¢r co-payments

*%x Saves 10 millicn persons with 1nd1v1dual policies
$3.5 billion through access to group rates

Protects These with Medical Conditions:

*%* Prohibits discriminaticn on the basis of medical
conditions

*x A7lows 7 million currently insured workers with
pre-existing medical conditicns to change jobs
without losing coverage because of pre-existing
condition exclusieons

Protects Companies Who Already Insure:

*x* Saves small businesses $§1.5 billion through lower
adninistrative costs

x*k Saves $2.3 billion in managed care options
{(ie. HMO's)

** Reduces premium and tax costs paid to cover
uninsured workers, saving $4.8% billion and
enhancing competitiveness

Protects Companies Wheo Can't Afford Insurance:

*x Makes insurance affordable for two-thirds of small
businesses who cite high ccst as an obstacle

** Reduces insurance costs by 15% through creation of
regicnal, large-group plans and an additional 15%
for busmnesses which choose the managed-care option

** Provides equity to small businesses through a 100%
deduction for premium costs







