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Title 153 Series 39
Circumstances and Summary

Circumstances:

During the 2009 Regular Session of the West Virginia State Legislature, lawmakers
passed Enrolled Committee Substitute for House Bill 3134 authorizing a pilot project
which allows the Secretary of State to choose five municipalities to conduct their entire
election by mail rather than the usual process of early voting and open polling places on
election day.

Summary:
This rule sets forth and clarifies the guidelines to be used by the municipal recorder or

other officer authorized by charter or ordinance provisions to conduct voting for any
election held entirely within a municipality to conduct municipal elections by mail;
including, but not limited to, program participation selection criteria, procedures for
conducting voting by mail, requirements for places of deposit and security of ballots and
ballot deposit locations.




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Vote by Mail Pilot Project Phase 2: Voting by Mail

Rule Title:
Type of Rule: Legislative [ |Interpretive [ Procedural
Agency: Secretary of State
Address: Building 1. Room 157-K
1900 Kanawha Bivd E
Charleston, WV 25305
Phone Number: 304-558-6000

Email: dnichols@wvsos.com

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure

will have on costs and revenues of state government.

This rule will have no impact on state costs and/or revenues.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR

Effect of Proposal Current Next Fiscal Year

Increase/Decrease Increase/Decrease (Upon Full Implementation)
(use “.“) (use 5‘_“)

1. Estimated Total Cost 0.00 0.00 0.00

Personal Services

Current Expenses

Repairs & Alterations

Assets

Other

2. Estimated Total 0.00 0.00 0.00
Revenues

Rule Title:

O




Rule Title: Vote by Mail Pilot Project Phase 2: Voting by Mail

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

This rule will have no impact on state costs and/or revenues.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

Because municiplaities are responsible for financial provisions of their own elections, this rule will have
no impact on state costs and/or revenues.

Date: jmh(/ 30,8009

Slgnatur% WW or Authorized Rep /15ezutat1ve




Title 153 ntng e
Legislative Rule Sl
Secretary of State

SERIES 39 GLERCI
Vote-by-Mail Pilot Project Phase 2:
Voting by Mail

§ 153-39-1. General.

1.1. Scope. -- This rule establishes the guidelines to be used by the municipal recorder or
other officer, hereafter “Clerk,” authorized by charter or ordinance provisions to
conduct voting for any election held entirely within a municipality to conduct
municipal elections by mail; including, but not limited to, program participation
selection criteria, procedures for conducting voting by mail, requirements for places
of deposit and, security of ballots and ballot deposit locations.

1.2. Authority.- W.Va. Code § 3-3A-3.

1.3. Filing Date. --

1.4. Effective Date. --

§ 153-39-2. Definitions.
2.1. For the purposes of this rule:

2.1.1. “Authorized personnel” means those individuals the clerk chooses to assist with
election administration.

2.1.2. “Ballot packet” means all information mailed to the voter pursuant to section five
of this rule.

2.1.3. “Clerk” means the municipal recorder or other officer authorized by charter or
ordinance to conduct voting for any election held entirely within a municipality.

2.1.4. “Counting Board” means those election officials appointed by the clerk pursuant
to W.Va. State Code §§ 3-1-28, 3-1-29, and 3-1-30.

2.1.5. “Master Election List” means the official record of the election.

2.1.6. “Non Affiliated Voter” or “NAV” means a properly registered voter who is not
registered as a member of any political party.



2.1.7. “Program” means Phase 2 of the Vote by Mail Pilot Program as authorized by W.
Va. State Code § 3-3A-3.

2.1.8. “Received by the clerk” means properly received by the clerk in the designated
post office box or official ballot deposit box or clerk’s office.

2.2. All references to time of day in this rule mean local time.
§ 153-39-3. Program Participant Selection Process.

3.1. Each municipality choosing to participate in the program shall submit to the Secretary
of State the following information:

3.1.1. A copy of a resolution duly passed by the municipality’s governing body stating:
3.1.1.a. The municipality’s intent to participate in the program; and
3.1.1.b. That it is the duty of all officials designated to supervise and conduct the
program, other municipal officials, and all election commissioners to abide by the
Secretary of State’s rules, orders and instructions and to use the forms, lists and

records prescribed by the Secretary of State.

3.1.2. Official voter participation statistics for the most recent two municipal election
cycles;

3.1.3. Information relating to the total expenses of the previous two election cycles; and
3.1.4. The municipality’s plan, in accordance with the provisions of this Rule, for the
conduct of the election including:

3.1.4.1.Method of voting (i.e. direct recording electronic, optical scan, or hand-
counted paper ballot);

3.1.4.2.0Officials designated to conduct the election, including duties of each official;
3.1.4.3.Proposed number and locations for ballot deposit locations;
3.1.4.4.Provisions for ballot and ballot box security at each ballot deposit location;
3.1.4.5.The date of the next-scheduled municipal election; and

3.1.4.6.The process by which the municipality will notify the pubic of the change in
the administration of the election, if selected to participate in the program.



3.2. The Secretary of State shall collect and evaluate all information submitted by the
municipalities pursuant to subsection one of this section to determine the viability of
each municipality’s proposal using the following criteria:

3.2.1. The municipality has legally passed an ordinance stating all information required
in 3.1.1. of this rule;

3.2.2. There is sufficient historical voter participation information provided to allow for
comparison of voter turnout with elections conducted in the program;

3.2.3. There is sufficient historical expense information provided to allow for
| comparison of expenses associated with elections conducted in the program;

3.2.4. The proposed number and locations of ballot deposit locations is reasonable,
sufficient and convenient in relation to the number of registered voters in the
municipality;

3.2.5. The provisions for security at each ballot deposit location are sufficient to ensure
the integrity of ballots and prevent fraud; and

3.2.6. The process by which the municipality will notify the public of the change in the
administration of the election is reasonable to ensure the voters in the
municipality will know and understand the change.

3.3, If'the Secretary of State determines that the information submitted by a municipality is
deficient in any way, he or she shall give notice in writing to the municipality
outlining the area or areas of deficiency. Such notice shall also state the municipality
has five (5) business days to correct the deficiencies and return the information to the
Secretary of State before the end of business on the fifth day for continued
consideration for program participation.

3.4. If the Secretary of State determines that the information submitted or corrected and
resubmitted by a municipality is sufficient, it will be eligible to participate in the
program,

3.5. If more than five (5) municipalities are eligible to participate in the program, the five
(5) program participants shall be selected using a drawing by lot by the Secretary of
State to be held the first Monday in December next preceding the election: Provided,
That there be no more than two (2) municipalities selected from each size
classification unless there are spaces available.

3.6. Iffive (5) or fewer than five (5) municipalities have submitted the required
information to be considered for program participation, all such municipalities shall be
considered as having been selected to participate in the program and no drawing by lot
will be necessary.




3.7. The Secretary of State shall notify each program participant of their selection into the
program in writing within fourteen (14) business days of the selection.

§ 153-39-4. Determining Eligibility to Receive a Ballot.

4.1. All citizens legally registered to vote in the municipality in accordance with the
provisions of W.Va. State Code §3-2, shall be eligible to receive a ballot by mail for the
municipal election.

4.2. If non-affiliated voters are permitted by party rules to vote in the primary of a major
party, a non-affiliated voter desiring to vote a partisan ballot must notify the clerk of
their intention no later than the twentieth (20™) day prior to the election.

§ 153-39-5. Mailing Ballots.

5.1. No sooner than eighteen (18) days nor later than fourteen (14) days before the election,

the clerk shall mail the following ballot packet to all voters determined eligible to vote

in the municipal election per the provisions of section four of this rule:

5.1.1. One of each type of official ballot the voter is eligible to vote, prepared according
to law and signed by two election officials of opposite parties;

5.1.2. One envelope, unsealed, which may have no marks except the designation
"Voter's Ballot Envelope No. 1";

5.1.3. One mailing envelope, unsealed, designated “Voter’s Ballot Envelope No. 27;
5.1.4. Instructions for voting by mail including:
5.1.4.a.Instructions for marking and folding the ballot, to place it in the secrecy
envelope (Envelope No. 1) and the ballot return envelope (Envelope No. 2) and how
to sign the ballot return envelope;

5.1.4.b.A warning that the ballot return envelope must be signed or the ballot will not
be counted;

5.1.4.c.A warning that signing someone else’s ballot return envelope is illegal;

5.1.4.d.An alternative procedure for any person who is unable to sign a ballot return
envelope;

5.4.1.e.Instructions for returning a spoiled ballot should the voter make a mistake or
otherwise need a new ballot; and



5.2,

5.3.

5.4.

5.4.1.f.A prominently displayed notice that each ballot must be received by the clerk
by 8:00p.m. on election day in one of the following three ways:

5.1.5.

5.1.6.

5.1.7.

5.1.8.

5.1.9.

5.14.£1. Bymail;

5.1.4.£2. By casting the ballot at an official ballot deposit location; or

5.1.4.£3. By hand delivering the ballot to the clerk or clerk’s designee.

For electronic systems, a device for marking by electronically sensible pen or ink,
as may be appropriate;

Notice that a list of write-in candidates upon request;

Any other supplies required for voting in the particular voting system;

Notice of the amount of postage required to return the ballot using First Class
USPS postage;

The locations and available hours of all ballot deposit sites;

5.1.10. Notice that privacy booths are available at a designated location for optional use

by voters; and

5.1.11. A candidates information pamphlet created by the municipality, if applicable.

The clerk shall indicate on the poll book record of each voter who is sent a ballot that a
ballot has been sent to the voter and the date it was mailed.

The voter shall mark the ballot alone: Provided, That the voter may have assistance in
voting according to the provisions of W. Va. State Code §3-3-6.

After the voter has voted the ballot or ballots, the voter shall:

5.4.1.

5.4.2.

5.4.3.

5.4.4,

Place the ballot or ballots in Envelope no.1 and seal that envelope;

Place sealed Envelope no. 1 inside Envelope no. 2 and seal Envelope no. 2;
Complete and sign the forms on Envelope no. 2; and

Return the envelope to the clerk by mail using either the required amount of

postage for the USPS or other express shipping service, or by delivering the voted
ballot to an official ballot deposit location.




5.5. Ballots returned by USPS mail or other express shipping service are to be accepted if
the ballot is received by the clerk no later than 8:00p.m. on election day. Ballots
postmarked by election day but received by the clerk after 8:00p.m. on election day will
not be counted.

5.6. Ballots received after the proper time which cannot be accepted are to be placed
unopened in an envelope marked for the purpose and kept secure for twenty-two months
following the election, after which time they are to be destroyed without being opened.

5.7. Ballots which are hand delivered are to be accepted if they are received by the clerk no
later than 8:00p.m. on election day.

5.8. Prior to the election, the clerk shall arrange with the local Post Office to secure a Post
Office box to be used only for the return of mailed ballots.

5.9. The clerk shall coordinate with the Post Office a regularly scheduled mail pick up time
for each day and an 8:00p.m. pick up time on election day. |
\

§ 153-39-6. Official Ballot Deposit Locations.

6.1. Each municipality shall establish the number of official ballot deposit locations in the
following manner:

6.1.1. Each Class I and Class II municipality must establish no fewer than three (3)
official ballot deposit locations; and

6.1.2. Each Class III and Class IV municipality must establish no fewer than two (2)
official ballot locations.

6.2. An official ballot deposit location must be maintained at the elections office of each
municipality.

6.3. Proposed official ballot deposit locations shall be determined using the following
criteria:

6.3.1. Security,

6.3.2. Concentration of population,

6.3.3. Convenience for voters,

6.3.4. Access for the physically disabled; and

6.3.5. Parking availability



6.4.

6.5.

6.6.

6.7.

6.8.

6.9.

Official ballot deposit boxes must be locked and secure from being moved or in view of
authorized personnel.

Official ballot deposit boxes at staffed locations must be locked and sealed and
accessible only by authorized personnel or deputized staff. The box may be exchanged
for a locked or sealed empty box on a predetermined schedule or it may be re-locked or
re-sealed when emptied by at least two people of opposite parties authorized to handle
the election material.

Official ballot deposit boxes at staffed locations must be in view of on-site staff and
transported only by election or deputized staff to the elections office on a predetermined
schedule or as needed.

Outdoor official ballot deposit boxes must be accessible only by keys in possession of
authorized personnel.

The clerk shall establish a predetermined schedule (or more frequently if necessary) to
empty outdoor official ballot deposit boxes, transfer the voted ballots into a locked or
sealed ballot box, bag or pouch and transport them to the elections office.

The official ballot deposit location at the elections office must be established beginning
the first day ballots are mailed and must be accessible during regular business hours
through the day next preceding the election; Provided, That the location be open and
accessible on the final Saturday preceding election day beginning at 9:00a.m. and
ending at 5:00p.m.

6.10.Official ballot deposit locations other than the elections office must be established no

later than five calendar days before election day; Provided, That official ballot deposit
locations must be open and accessible the Saturday next preceding election day
beginning at 9:00a.m. and ending at 5:00p.m.

§ 153-39-7. Ballot Reception, Signature Verification and Sorting.

7.1.

7.2.

The clerk or clerk’s designee shall keep a record of ballots returned by the USPS, ballots
received from official ballot deposit locations, ballots returned unsigned and ballots
returned as undeliverable.

If a ballot is returned in an unsigned envelope the clerk shall make a reasonable attempt
to notify the voter that the ballot cannot be processed unless the envelope is signed prior
to 8:00p.m. on election day. A signature may not be faxed or sent via other electronic
means. The clerk may:

7.2.1. Issue a replacement ballot;

7.2.2. Have the voter sign the return identification ballot envelope (envelope no. 2) at
the elections office; or




7.2.3. Mail the original unsigned envelope to the voter for a signature if time allows.
7.3. If, during a scheduled election, the voter returns a return identification ballot envelope
for a previous election date the clerk shall make a reasonable attempt to notify the voter
that the ballot cannot be processed unless the ballot is placed in the proper envelope
prior to 8:00p.m. on election day. The clerk may:

7.3.1. Issue a replacement ballot; or

7.3.2. Mail the original envelope to the voter for the voter to return the ballot in the
proper envelope.

7.4. When a ballot has been returned by the voter the clerk shall check Envelope no. 2 for
valid signatures and compare the voter’s signature on Envelope no. 2 with the signature
kept on file for the voter’s registration. If the clerk is able to determine that the same
person signed Envelope no. 2 and the voter registration card, the ballot may be accepted
and processed.

7.5. If the clerk determines that the signature on Envelope no. 2 and the voter’s registration
do not match, the clerk shall issue a challenge to the ballot and send notice in writing to
the voter that the ballot has been challenged and the reason for the challenge.

7.6. The clerk shall review all initially rejected signatures using the following criteria:

7.6.1. Capitol letters match;

7.6.2. Letters tail off alike;

7.6.3. Letter spacing is the same;

7.6.4. The beginning and ending of the signature and the slant are consistent;
7.6.5. Unique letters match; and

7.6.6. Overall appearances match.

7.7. When a ballot has been returned by the voter and is accepted, it is included in the master
list for the election. If the return identification envelope is unsigned and is returned to

the voter for signature, the ballot is not posted until the signed envelope is returned.

7.7.1. Automated reports and computer programs may be used for the master list and
logs that track reissued, replacement and challenged ballots.

7.7.2. Reissued and replacement ballots must be identified to ensure only the correct
ballot is being counted.




7.7.3. Challenged ballots must be noted on the master list and processed separately
according to provisions of section eight of this rule.

7.8. Ballots that have been accepted shall be processed in the following manner:

7.8.1. The clerk or clerk’s designee shall mark the voter’s record in the poll book
indicating the voter has voted in the election; and

7.8.2. The ballot shall be sorted according to precinct and shall be placed in the ballot
box designated for the precinct to be kept locked until opened according to
provisions of section nine of this rule.

§ 153-39-8. Provisional Ballots.

8.1. Ballots issued pursuant to the rules of the Vote by Mail Pilot Program may be
challenged and determined to be provisional ballots for any reason outlined in W.Va.
Code §3-3-10.

8.2. Ballots determined to be provisional prior to mailing shall not be signed by the poll
clerks, and notation must be made in the poll book that the voter has been mailed a
provisional ballot.

8.3. When a voter returns a provisional ballot the record shall be updated in both the master
list and poll book and the ballot shall be kept secure and remain sealed until canvass, but
not placed in the ballot box.

8.4. If a ballot is challenged at the time it is returned to the clerk, the clerk shall update the
record in both the master list and poll book and the ballot shall be kept secure and
remain sealed until canvass, but not placed in the ballot box.

8.5. The clerk shall make every reasonable effort to obtain all information and
documentation necessary to resolve challenges to a ballot prior to the start of canvass.

§ 153-39-9. Opening Ballot Return Envelopes.

9.1. The clerk shall appoint one or more Counting Boards as necessary for the efficient
processing and counting of ballots on election day.

9.2. The clerk shall maintain a record of all Counting Board members, including each
member’s political party affiliation, oath and board assignments. If there is more than
one Counting Board the clerk shall maintain a record specifying the precincts processed
by each counting board.

9.3. No sooner than 5:00p.m. on election day, the Counting Board or Boards may open the
ballot boxes, process the ballots by removing the ballots from the envelopes and
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returning the ballots to the locked box for their specified precinct; Provided, That no
ballot shall be unfolded or read prior to being returned to the ballot box.

9.4. Ballot envelopes received after 5:00p.m., but no later than 8:00p.m. on election day
shall be accepted or rejected pursuant to provisions of section seven of this rule.
Accepted ballot envelopes shall be processed by the Counting Board or Boards and the
folded and unread ballots shall be placed in the appropriate ballot box.

§ 153-39-10. Ballot Counting Procedures in Paper Ballot Systems.

10.1. After all ballots determined to have been received by the clerk by 8:00p.m. on election
day have been returned to the election office, they shall be accepted or rejected
according to provisions of section seven of this rule. Accepted ballots shall be
processed as outlined in 9.3 of this rule. The ballot box or boxes shall then be opened
separately and all votes shall be tallied in the presence of the entire election board.

10.2. Ballots shall be counted and recorded pursuant to provisions of W.Va. State Code §§3-
6-6, 3-6-7, and 3-6-8, unless otherwise provided for in this rule.

§ 153-39-11. Ballot Counting Procedures in Optical Scan Ballot Systems.

11.1. After all ballots determined to have been received by the clerk by 8:00p.m. on election
day have been returned to the election office, they shall be accepted or rejected
according to provisions of section seven of this rule. Accepted ballots shall be
processed as outlined in 9.3 of this rule, except that the ballots shall not be folded. The
ballot box or boxes shall be opened separately and the ballots prepared for counting.

11.2. Ballots shall be counted and recorded pursuant to provisions of W.Va. State Code §§3-
4A-19, 3-4A-27, and W.Va. Code of State Rules 153-27, unless inapplicable or
otherwise provided for in this rule.

§ 153-39-12. Ballot Counting Procedures in Direct Recording Electronic Systems.

12.1. After all ballots determined to have been received by the clerk by 8:00p.m. on election
day have been returned to the election office, they shall be accepted or rejected
according to provisions of section seven of this rule. Accepted ballots shall be
processed as outlined in 9.3 of this rule, except that the ballots shall not be folded. The
ballot box or boxes shall be opened separately and the ballots prepared for counting.

12.2. Ballots shall be counted and recorded pursuant to provisions of W.Va. State Code §3-
3-8, unless inapplicable or otherwise provided for in this rule.

§ 153-39-13. Training of Election Officials.

13.1. Each municipality shall attend mandatory training provided by the Secretary of State.
Failure to attend training constitutes forfeiture of participation in the program.



David Nichols

From: Hedda Haning [haning2@verizon.net]
Sent:  Monday, July 06, 2009 11:10 AM

To: David Nichols
Subject: Re: mail voting
Dave,

| was heartened to hear of a trial on mail-in voting here in WV.

My exploration of Oregon's experience has been generally positive, without evidence of significant
dishonesty, and with lower cost and higher participation.

My one disappointment, is that perfectly good voter completed ballots would be entered into computerized
DREs thus rendering the outcome uncertain in terms of security. | know that is the approach used in DRE
counties on absentee ballots, a system which should be changed not emulated.

Thank you for your speedy reply.

Sincerely,

Hedda L. Haning

1031 Forest Rd

Charleston, WV 25314

304-344-0472

----- Original Message -

From: David Nichols

To: 'Hedda Haning'

Sent: Monday, July 06, 2009 7:46 AM
Subject: RE: mail voting

Hedda,
For whatever reason, the Gazette chose not to include the links we sent them. There are actually two
rules and here are the finks to them: Phase 1 & Phase 2.

When making a public comment, all that is required is to send me (either my USPS or email) a letter
outlining any proposed changes or areas of deficiency that may need corrected.

| hope this helps.

Thanks,
-dave

Dave Hectiols

Manager of Elections
WV Secretary of State
Bldg 1 Rm 157-K

1900 Kanawha Blvd. E
Charleston, WV 25305
(304)558-6000
(304)951-2675

From: Hedda Haning [mailto:haning2@verizon.net]
Sent: Sunday, July 05, 2009 3:25 PM

To: David Nichols

Subject: mail voting

Dave,

There was a short article in the paper about limited voting by mail. The article advised that there is an
opportunity to comment on the WVSOS site. | could not locate that and would like to comment.
Please help.

Thanks,

Hedda Haning

304-344-0472

7/27/2009

Page 1 of 1
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David Nichols

From: Hayes_Theiling@mail. MPL.com
Sent:  Tuesday, July 07, 2009 9:13 AM
To: Elections Support Email
Subject: Support for mail-in ballots

Dear Sir or Madam,

"1 am writing in support of the plan to allow mail-in balloting in WV. I think this would increase
voter participation and reduce expenses. [ hope we'll at least test it out here. Thank you for your
consideration in this matter.

Sincerely,
Hayes Theiling

800-B Charles Avenue
Morgantown, WV 26505

7/27/2009




David Nichols

From: smelenri@access.k12.wv.us

Sent: Wednesday, July 08, 2009 5.05 PM
To: Elections Support Email

Subject: vote-by-mail

I am very much against the vote-by-mail law. Our country is based on a secret vote.
Voting from home makes it possible for one family member to vote for another family
member, husbands for wives, sons/daughters for elderly family members. I hope this will
be reconsidered.



il [oe Faukts anisns (e
ST MW MEANS Zloicul s
LenNs, BouG % 20 THE Ao
Lol — Conls1o&enNs THe Low
TN QT OF VTERS, CrHANGS THS
g%waw. T e 6%,%4,,4,,
Foane® foiuworloss,

/AT £,

YA LAUWINVES) .
NORSETOWN, W26 SIS~







Page 1 of 1

David Nichols

From: Judy Cooper

Sent: Monday, July 20, 2009 8:58 AM
To: David Nichols

Subject: FW: early voting by mail

From: george's email [mailto:klinel2@verizon.net]
Sent: July 17, 2009 11:18 PM

To: WV Secretary of State

Subject: early voting by mail

Dear Natalie Tennant:
| am totally against voting by mail in any form. Early voting is bad enough.

Voter fraud has been going on for years and years in WV. You are just inviting more fraud by allowing
"voting by mail".

Thank you

George W. Wilsman Jr.
3811 Broad Street
Parkersburg,Wv.
26104

We are a community of 6 million users fighting spam.
SPAMfighter has removed 371 of my spam emails to date.
The Professional version does not have this message.

7/27/2009
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David Nichols

From: Lisa Dooley [wvmli@wvm!.org]
Sent: Wednesday, July 22, 2009 9:14 AM
To: David Nichols

Subject: RE: VBM rules
Attachments: Vote-by-Mail Phase 2 (Series 39)(non draft).doc; Vote-by-Mail Phase 1 (Series 38)9non draft).doc
David,

Here are my grammatical markups. | will resend to the clerks. They had no problems with the class IV
early voting. Not sure they have seen the pilot rules.

Thanks, | will let you know what | hear.
Lisa

LHAR
Lisa

Disclaimer: The content of this reply is provided as a general informational service to you as participating member
of the West Virginia Municipal League. The information contained herein does not constitute legal advice and does
not create an attorney-client relationship between you and WVML Programs or the WV Municipal League. You
should not act or refrain from acting based upon this information without first consuiting your city attorney or other
legal counsel. This reply is a confidential communication and shall be treated as an internal memoranda or letter
received by a public body exempt from disclosure. This communication and any files transmitted with it are
intended solely for the use of the individual(s) to whom it is addressed. Please notify the sender immediately if you
have received this communication by mistake. If you are not the intended recipient you are hereby notified that
disclosing, copying, distributing or taking any action in reliance on the contents of this information is strictly
prohibited.

From: David Nichols [mailto:DNichols@wvsos.com]
Sent: Wednesday, July 22, 2009 7:45 AM

To: 'Lisa Dooley'

Subject: RE: VBM rules

Lisa,

| just wanted to send a quick reminder that the Vote by Mail rules are open for public comment until
10:00am on July 27. At this point | haven't heard anything from anyone regarding these rules. If
possible, | would like to get some input before the deadline so any potential issues can be addressed.
I've attached copies of both rules for easy reference.

Thanks,
-dave

Dave Veictols

Manager of Elections
WV Secretary of State

7/27/2009
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Bldg 1 Rm 157-K

1900 Kanawha Blvd. E
Charleston, WV 25305
(304)558-6000
(304)951-2675

If a person is unclear concerning election law provisions, the Election Division can be used as an interpretive resource. However, where your legal
rights are concemed, you must consult with your own aftorney to be fully and properly advised.

From: Lisa Dooley [mailto:wvml@wvml.org]
Sent: Friday, June 26, 2009 12:12 PM

To: David Nichols

Subject: RE: VBM rules

Thanks Dave,

Lisa

Disclaimer: The content of this reply is provided as a general informational service to you as participating member of the
West Virginia Municipal League. The information contained herein does not constitute legal advice and does not create an
attorney-client relationship between you and WVML Programs or the WV Municipal League. You should not act or refrain
from acting based upon this information without first consulting your city attorney or other legal counsel. This reply is a
confidential communication and shall be treated as an internal memoranda or letter received by a public body exempt from
disclosure. This communication and any files transmitted with it are intended solely for the use of the individual(s) to whom
it is addressed. Please notify the sender immediately if you have received this communication by mistake. If you are not
the intended recipient you are hereby notified that disclosing, copying, distributing or taking any action in reliance on the
contents of this information is strictly prohibited.

From: David Nichols [mailto:DNichols@wvsos.com]
Sent: Friday, June 26, 2009 11:45 AM

To: 'Lisa Dooley'

Subject: VBM rules

Lisa,
The Vote by Mail rules have been filed for public comment. They will be on our website soon, but I've attached a
copy for your reference and for you to send to whomever may have interest.

-dave

Dave Vectols

Manager of Elections
WV Secretary of State
Bldg 1 Rm 157-K

1900 Kanawha Bivd. E
Charleston, WV 25305

7/277/2009
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(304)558-6000
(304)951-2675

7/27/2009




Title 153
Legislative Rule
Secretary of State

SERIES 39
Vote-by-Mail Pilot Project Phase 2:
Voting by Mail

§ 153-39-1. General.

1.1. Scope. -- This rule establishes the guidelines to be used by the municipal recorder or
other officer, hereafter “Clerk,” authorized by charter or ordinance provisions to
conduct voting for any election held entirely within a municipality to conduct
municipal elections by mail; including, but not limited to, program participation
selection criteria, procedures for conducting voting by mail, requirements for places
of deposit and, security of ballots and ballot deposit locations.

1.2. Authority.- W.Va. Code § 3-3A-3.

1.3. Filing Date. --

1.4. Effective Date. --

§ 153-39-2. Definitions.
2.1. For the purposes of this rule:

2.1.1. “Authorized personnel” means those individuals the clerk chooses to assist with
election administration.

2.1.2. “Ballot packet” means all information mailed to the voter pursuant to section five
of this rule.

2.1.3. “Clerk” means the municipal clerk, recorder or other officer authorized by charter
or ordinance to conduct voting for any election held entirely within a
municipality.

2.1.4. “Counting Board” means those election officials appointed by the clerk pursuant
to W.Va. State Code §§ 3-1-28, 3-1-29, and 3-1-30.

2.1.5. “Master Election List” means the official record of the election.




2.1.6. “Non Affiliated Voter” or “NAV” means a properly registered voter who is not
registered as a member of any political party on a partisan election ballot in a
partisan municipal election.

2.1.7. “Program” means Phase 2 of the Vote by Mail Pilot Program as authorized by
article three-A of W. Va. State Code § 3-3A-3.

2.1.8. “Received by the clerk” means properly received by the clerk in the designated
post office box or official ballot deposit box or clerk’s office.

2.2. All references to time of day in this rule mean local time.

§ 153-39-3. Program Participant Selection Process.

Secretary of State the following information:
3.1.1. A copy of a resolution duly passed by the municipality’s governing body stating:
3.1.1.a. The municipality’s intent to participate in the program; and
3.1.1.b. That it is the duty of all officials designated to supervise and conduct the
program, other municipal officials, and all election commissioners to abide by the
Secretary of State’s rules, orders and instructions and to use the forms, lists and

records prescribed by the Secretary of State.

3.1.2. Official voter participation statistics for the most recent two municipal election
cycles;

3.1.3. Information relating to the total expenses of the previous two election cycles; and
3.1.4. The municipality’s plan, in accordance with the provisions of this Rule, for the
conduct of the election including:

3.1.4.1.Method of voting (i.e. direct recording electronic, optical scan, or hand-
counted paper ballot);

3.1.4.2.0fTicials designated to conduct the election, including duties of each official;
3.1.4.3.Proposed number and locations for ballot deposit locations;

3.1.4.4.Provisions for ballot and ballot box security at each ballot deposit location;

3.1.4.5.The date of the next-scheduled municipal election; and
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3.1.4.6.The process by which the municipality will notify the pubic of the change in
the administration of the election, if selected to participate in the program.

3.2. The Secretary of State shall collect and evaluate all information submitted by the
municipalities pursuant to subsection one of this section to determine the viability of
each municipality’s proposal using the following criteria:

3.2.1. The municipality has legally passed an ordinance _.--{ Formatted: Strikethrough )

information required in 3.1.1. of this rule;

3.2.2. There is sufficient historical voter participation information provided to allow for
comparison of voter turnout with elections conducted in the program;

3.2.3. There is sufficient historical expense information provided to allow for
comparison of expenses associated with elections conducted in the program;

3.2.4. The proposed number and locations of ballot deposit locations is reasonable,
sufficient and convenient in relation to the number of registered voters in the
municipality;

3.2.5. The provisions for security at each ballot deposit location are sufficient to ensure
the integrity of ballots and prevent fraud; and

3.2.6. The process by which the municipality will notify the public of the change in the
administration of the election is reasonable to ensure the voters in the
municipality will know and understand the change.

3.3. Ifthe Secretary of State determines that the information submitted by a municipality is
deficient in any way, he or she shall give notice in writing to the municipality '
outlining the area or areas of deficiency. Such notice shall also state the municipality
has five (5) business days to correct the deficiencies and return the information to the
Secretary of State before the end of business on the fifth day for continued
consideration for program participation.

3.4. Ifthe Secretary of State determines that the information submitted or corrected and
resubmitted by a municipality is sufficient, it will be eligible to participate in the
program.

3.5. If more than five (5) municipalities are eligible to participate in the program, the five
(5) program participants shall be selected using a drawing by lot by the Secretary of
State to be held the first Monday in December next preceding the election: Provided,
That there be no more than two (2) municipalities selected from each size
classification unless there are spaces available.

3.6. If five (5) or fewer than five (5) municipalities have submitted the required
information to be considered for program participation, all such municipalities shall be




considered as having been selected to participate in the program and no drawing by lot
will be necessary.

3.7. The Secretary of State shall notify each program participant of their selection into the
program in writing within fourteen (14) business days of the selection.

§ 153-39-4. Determining Eligibility to Receive a Ballot.

4.1. All citizens legally registered to vote in the municipality in accordance with the
provisions of W.Va. State Code §3-2, shall be ¢ligible to receive a ballot by mail for the
municipal election.

4.2. If non-affiliated voters are permitted by party rules to vote in the primary of a major
party, a non-affiliated voter desiring to vote a partisan ballot must notify the clerk of
their intention no later than the twentieth (20™) day prior to the election.

§ 153-39-5. Mailing Ballots.

5.1. No sooner than eighteen (18) days nor later than fourteen (14) days before the election,

the clerk shall mail the following ballot packet to all voters determined eligible to vote

in the municipal election per the provisions of section four of this rule:

5.1.1. One of each type of official ballot the voter is eligible to vote, prepared according
to law and signed by two election officials of opposite parties;

5.1.2. One envelope, unsealed, which may have no marks except the designation
"Voter's Ballot Envelope No. 1";

5.1.3. One mailing envelope, unsealed, designated “Voter’s Ballot Envelope No. 27;
5.1.4. Instructions for voting by mail including:
5.1.4.a.Instructions for marking and folding the ballot, to place it in the secrecy
envelope (Envelope No. 1) and the ballot return envelope (Envelope No. 2) and how

to sign the ballot return envelope;

5.1.4.b.A warning that the ballot return envelope must be signed or the ballot will not
be counted;

5.1.4.c.A warning that signing someone else’s ballot return envelope is illegal;

5.1.4.d.An alternative procedure for any person who is unable to sign a ballot return
envelope;

5.4.1.e.Instructions for returning a spoiled ballot should the voter make a mistake or
otherwise need a new ballot; and




5.4.1.f.A prominently displayed notice that each ballot must be received by the clerk
by 8:00p.m. on election day in one of the following three ways:
5.1.4.f.1. By mail;
5.1.4£2. By casting the ballot at an official ballot deposit location; or
5.1.4.£3. By hand delivering the ballot to the clerk or clerk’s designee.
5.1.5. For electronic systems, a device for marking by electronically sensible pen or ink,
as may be appropriate;
5.1.6. A list of write-in candidates;
5.1.7. Any other supplies required for voting in the particular voting system;

5.1.8. Notice of the amount of postage required to return the ballot using First Class
USPS postage;

5.1.9. The locations and available hours of all ballot deposit sites;

5.1.10. Notice that privacy booths are available at a designated location for optional use
by voters; and

5.1.11. A candidates information pamphlet, if applicable.

5.2. The clerk shall indicate on the poll book record of each voter who is sent a ballot that a
ballot has been sent to the voter and the date it was mailed.

5.3. The voter shall mark the ballot alone: Provided, That the voter may have assistance in
voting according to the provisions of W. Va. State Code §3-3-6.

_5.4. After the voter has voted the ballot or ballots, the voter shall:
5.4.1. Place the ballot or ballots in Envelope no.1 and seal that envelope;

5.4.2. Place sealed Envelope no. 1 inside Envelope no. 2 and seal Envelope no. 2;

5.4.3. Complete and sign the forms on Envelope no. 2; and




5.4.4. Return the envelope to the clerk by mail using either the required amount of
postage for the USPS or other express shipping service, or by delivering the voted
ballot to an official ballot deposit location.

5.5. Ballots returned by USPS mail or other express shipping service are to be accepted if
the ballot is received by the clerk no later than 8:00p.m. on election day. Ballots
postmarked by election day but received by the clerk after 8:00p.m. on election day will
not be counted.

5.6. Ballots received after the proper time which cannot be accepted are to be placed
unopened in an envelope marked for the purpose and kept secure for twenty-two months
following the election, after which time they are to be destroyed without being opened.

5.7. Ballots which are hand delivered are to be accepted if they are received by the clerk no
later than 8:00p.m. on election day.

5.8. Prior to the election, the clerk shall arrange with the local Post Office to secure a Post
Office box to be used only for the return of mailed ballots.

5.9. The clerk shall coordinate with the Post Office a regularly scheduled mail pick up time
for each day and an 8:00p.m. pick up time on election day.

§ 153-39-6. Official Ballot Deposit Locations.

6.1. Each municipality shall establish the number of official ballot deposit locations in the
following manner:

6.1.1. Each Class I and Class II municipality must establish no fewer than three (3) -
official ballot deposit locations; and

6.1.2. Each Class III and Class IV municipality must establish no fewer than two (2)
official ballot locations.

6.2. An official ballot deposit location must be maintained at the elections office of each
municipality.

6.3. Proposed official ballot deposit locations shall be determined using the following
criteria;

6.3.1. Security,
6.3.2. Concentration of population,

6.3.3. Convenience for voters,

6.3.4. Access for the physically disabled; and




6.3.5. Parking availability

6.4. Official ballot deposit boxes must be locked and secure from being moved or in view of
authorized personnel.

6.5. Official ballot deposit boxes at staffed locations must be locked and sealed and
accessible only by authorized personnel or deputized staff. The box may be exchanged
for a locked or sealed empty box on a predetermined schedule or it may be re-locked or
re-sealed when emptied by at least two people of opposite parties authorized to handle
the election material.

6.6. Official ballot deposit boxes at staffed locations must be in view of on-site staff and
transported only by election or deputized staff to the elections office on a predetermined
schedule or as needed.

6.7. Outdoor official ballot deposit boxes must be accessible only by keys in possession of
authorized personnel.

6.8. The clerk shall establish a predetermined schedule (or more frequently if necessary) to
empty outdoor official ballot deposit boxes, transfer the voted ballots into a locked or
sealed ballot box, bag or pouch and transport them to the elections office.

6.9. The official ballot deposit location at the elections office must be established beginning
the first day ballots are mailed and must be accessible during regular business hours
through the day next preceding the election; Provided, That the location be open and
accessible on the final Saturday preceding election day beginning at 9:00a.m. and
ending at 5:00p.m.

6.10.0fficial ballot deposit locations other than the elections office must be established no
later than five calendar days before election day; Provided, That official ballot deposit
locations must be open and accessible the Saturday next preceding election day
beginning at 9:00a.m. and ending at 5:00p.m.

§ 153-39-7. Ballot Reception, Signature Verification and Sorting,

7.1. The clerk or clerk’s designee shall keep a record of ballots returned by the USPS, ballots
received from official ballot deposit locations, ballots returned unsigned and ballots
returned as undeliverable.

7.2. If a ballot is returned in an unsigned envelope the clerk shall make a reasonable attempt
to notify the voter that the ballot cannot be processed unless the envelope is signed prior
to 8:00p.m. on election day. A signature may not be faxed or sent via other electronic
means. The clerk may:

7.2.1. Issue a replacement ballot;



7.2.2. Have the voter sign the return identification ballot envelope (envelope no. 2) at
the elections office; or

7.2.3. Mail the original unsigned envelope to the voter for a signature if time allows.
7.3. If the voter returns a return identification ballot envelope during a scheduled election
cycle for a previous election date the clerk shall make a reasonable attempt to notify the
voter that the ballot cannot be processed unless the ballot is placed in the proper
envelope prior to 8:00p.m. on election day. The clerk may:

7.3.1. Issue a replacement ballot; or

7.3.2. Mail the original envelope to the voter for the voter to return the ballot in the
proper envelope.

7.4. When a ballot has been returned by the voter the clerk shall check Envelope no. 2 for
valid signatures and compare the voter’s signature on Envelope no. 2 with the signature
kept on file for the voter’s registration. If the clerk is able to determine that the same
person signed Envelope no. 2 and the voter registration card, the ballot may be accepted
and processed.

7.5. If the clerk determines that the signature on Envelope no. 2 and the voter’s registration
do not match, the clerk shall issue a challenge to the ballot and send notice in writing to
the voter that the ballot has been challenged and the reason for the challenge.

7.6. The clerk shall review all initially rejected signatures using the following criteria;

7.6.1. Capitol letters match;
7.6.2. Letters tail off alike;
7.6.3. Letter spacing is the same;
7.6.4. The beginning and ending of the signature and the slant are consistent;
7.6.5. Unique letters match; and
7.6.6. Overall appearances match.
7.7. When a ballot has been returned by the voter and is accepted, it is included in the master

list for the election. If the return identification envelope is unsigned and is returned to
the voter for signature, the ballot is not posted until the signed envelope is returned.

7.7.1. Automated reports and computer programs may be used for the master list and
logs that track reissued, replacement and challenged ballots.




7.7.2. Reissued and replacement ballots must be identified to ensure only the correct
ballot is being counted.

7.7.3. Challenged ballots must be noted on the master list and processed separately
according to provisions of section eight of this rule.

7.8. Ballots that have been accepted shall be processed in the following manner:

7.8.1. The clerk or clerk’s designee shall mark the voter’s record in the poll book
indicating the voter has voted in the election; and

7.8.2. The ballot shall be sorted according to precinct and shall be placed in the ballot
box designated for the precinct to be kept locked until opened according to
provisions of section nine of this rule.

§ 153-39-8. Provisional Ballots.

8.1. Ballots issued pursuant to the rules of the Vote by Mail Pilot Program may be
challenged and determined to be provisional ballots for any reason outlined in W.Va.
Code §3-3-10.

8.2. Ballots determined to be provisional prior to mailing shall not be signed by the poll
clerks, and notation must be made in the poll book that the voter has been mailed a
provisional ballot.

8.3. When a voter returns a provisional ballot the record shall be updated in both the master
list and poll book and the ballot shall be kept secure and remain sealed until canvass, but
not placed in the ballot box.

8.4. If a ballot is challenged at the time it is returned to the clerk, the clerk shall update the
record in both the master list and poll book and the ballot shall be kept secure and

remain sealed until canvass, but not placed in the ballot box.

8.5. The clerk shall make every reasonable effort to obtain all information and
documentation necessary to resolve challenges to a ballot prior to the start of canvass.

§ 153-39-9. Opening Ballot Return Envelopes.

9.1. The clerk shall appoint one or more Counting Boards as necessary for the efficient
processing and counting of ballots on election day.

9.2. The clerk shall maintain a record of all Counting Board members, including each
member’s political party affiliation, oath and board assignments. If there is more than
one Counting Board the clerk shall maintain a record specifying the precincts processed
by each counting board.
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9.3. No sooner than 5:00p.m. on election day, the Counting Board or Boards may open the
ballot boxes, process the ballots by removing the ballots from the envelopes and
returning the ballots to the locked box for their specified precinct; Provided, That no
ballot shall be unfolded or read prior to being returned to the ballot box.

9.4. Ballot envelopes received after 5:00p.m. on election day shall be accepted or rejected
pursuant to provisions of section seven of this rule. Accepted ballot envelopes shall be
processed by the Counting Board or Boards and the folded and unread ballots shall be
placed in the appropriate ballot box.

§ 153-39-10. Ballot Counting Procedures in Paper Ballot Systems.

10.1. After all ballots determined to have been received by the clerk by 8:00p.m. on election
day have been returned to the election office, they shall be processed as outlined in 9.3
of this rule. The ballot box or boxes shall then be opened separately and all votes shall
be tallied in the presence of the entire election board.

10.2. Ballots shall be counted and recorded pursuant to provisions of W.Va. State Code §§3-
6-6, 3-6-7, and 3-6-8, unless otherwise provided for in this rule.

§ 153-39-11. Ballot Counting Procedures in Optical Scan Ballot Systems.

11.1. After all ballots determined to have been received by the clerk by 8:00p.m. on election
day have been returned to the election office, they shall be processed as outlined in 9.3
of this rule, except that the ballots shall not be folded. The ballot box or boxes shall be
opened separately and the ballots prepared for counting,

11.2. Ballots shall be counted and recorded pursuant to provisions of W.Va. State Code §§3-
4A-19, 3-4A-27, and W.Va. Code of State Rules 153-27, unless inapplicable or
otherwise provided for in this rule.

§ 153-39-12. Ballot Counting Procedures in Direct Recording Electronic Systems.
12.1. After all ballots determined to have been received by the clerk by 8:00p.m. on election
day have been returned to the election office, they shall be processed as outlined in 9.3
of this rule, except that the ballots shall not be folded. The ballot box or boxes shall be

opened separately and the ballots prepared for counting.

12.2. Ballots shall be counted and recorded pursuant to provisions of W.Va. State Code §3-
3-8, unless inapplicable or otherwise provided for in this rule.

§ 153-39-13. Training of Election Officials.

13.1. Each municipality shall attend mandatory training provided by the Secretary of State.
Failure to attend training constitutes forfeiture of participation in the program.
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KANAWHA COUNTY COMMISSION

Telephone (304) 357-0101
Fax (304) 357-0788
www.kanawha.us

Post Office Box 3627
Charleston, West Virginia 25336

Henry C. Shores W. Kent Carper David J. “Dave” Hardy
Commissioner Commissioner Commissioner
July 24, 2009

Dave Nichols, Manager of Elections
West Virginia Secretary of State
State Capitol Building 1, Suite 157-K
Charleston, WV 25305-0770

Dear Secretary Tennant:

The passage of House Bill 3134, during the 2009 Legislative Session, was a progressive
step in making voting effortless and convenient for voters. I commend the Secretary
Tennant and her office on the proposed rules open for public comment. I believe these
rules will provide security of the ballots and more voting opportunities for the public.

Vote-By-Mail programs have proven to be successful and cost effective in other states.
For example, in Oregon, counties have saved up to $1 million by conducting primary and
general elections by mail. Furthermore, in the 2004 Election, Oregon attributed record
turnout to their Vote-By-Mail system., Washington State is another state that has seen

" successful results with their Vote-By-Mail program. Currently, 38 counties of the 39 in
Washington are conducting voting by mail.

In the past, there have been critics of Vote-By-Mail systems. However, I believe the rules
proposed by the Secretary of State’s Office provide critical security and protection
against voter fraud. Most importantly, this will increase voter turnout. Again, I commend
Secretary Tennant and her office on making voting more accessible for West Virginia
residents.

Sincerely,
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July 27, 2009

Mr. David Nicols

Election Manager, WV Secretary of State
Building 1, Suite 157-K

1900 Kanawha Blvd. East

Charleston, WV 25305

Re: Comments on Rules for Vote-by-Mail Pilot Project, Phase 1 & Phase 2

Dear Mr. Nicols,

We appreciate the opportunity to comment on the rules for Phase 1 and Phase 2 of the
vote-by-mail pilot project. We applaud the passage of HB 3134 and appreciate the
support of the Secretary of State for this and other measures aimed at increasing
participation in our elections.

Below are our comments on, and suggested changes to, the proposed rules.

Phase 1 — Class IV Early Voting by Mail

§153-38-5 — Voting an Early Voting Ballot by Mail

* Section 5.3.3 is confusing and should be rewritten. Upon acceptance of a completed
early voting by mail application, the clerk shall determine whether certain
requirements have been met. One of these requirements is “The applicant is not
making his or her first vote after having registered by post card registration...”
However, “if an applicant is making his or her first vote after having registered 5
by postcard registration, the applicant is exempt from these requirements.” Is X
the intent of this exemption to prohibit newly registered voters from voting early * * {
by mail? If this is not the intent, perhaps section 5.3.3 should simply be deleted
for clarity. Newly registered voters should be allowed to vote early by mail
provided the requirements in 5.3.1 and 5.3.2 are met.

X
\dz(

» Subsequent sections refer to precincts on ballot envelopes; however, it is unclear at
what point the precinct numbers are placed on the ballot envelopes. Does this
happen prior to the vote by mail ballot and other materials being mailed to the
voter, or after the sealed envelope is returned to the clerk by the voter? This
should be clarified.

§153-38-8 — Disposition of Early Voting By Mail Ballots

» There is more than one section 8.2 and some subsections are misnumbered.

= The first sentence in section 8.1 should be amended as follows:




Upon receipt of an early voting by mail ballot, the clerk or clerk’s designee shall
mark the voter’s record in the poll book indicating the voter has voted in the
election.

= Js separating ballots by precinct upon receipt a requirement for all voting systems or
are there exemptions? This needs to be clarified. Specifically, there are
inconsistencies between the requirements in section 8.1 and 8.2. If ballots are 7
placed in boxes designated for each precinct when they are initially received
(section 8.1), why would the ballot boxes in municipalities using paper ballots
need to be opened and ballots separated by precinct prior to being delivered to the
polls (section 8.2)? Any exemptions to the requirement that ballot boxes be kept
locked until “after the polls close on Election Day,” as in the case of
municipalities using paper ballots, should also be clarified.

§153-38-10 — Challenging of Early Voting by Mail Ballots

= The phrase “by personal appearance” in sections 10.1.4 and 10.2.5 does not seem
applicable to voting-by-mail. ’ﬂid 3 SL
\

= Phase 2 outlines specific criteria for reviewing all initially rejected signatures. These
criteria should be included in Phase 1.

Phase 2 — Voting by Mail

§153-39-2 — Definitions
= Section 2.1.6 should be amended as follows:

“Non Affiliated Voter” or “NAV” means a properly registered votet who is not/

registered as a member of any political party en-a-partisan-election-ballotina
partisan-municipal-election.

= Section 2.1.7 should be amended as follows:

“Program” means Phase 2 of the Vote by Mail Pilot Progr /am as authorized by
artiele-three-A-§3-3A-3 of W.Va. State Code-§3-3A-3.

§153-39-7 — Ballot Reception, Signature Verification and Sorting
®» Section 7.3 should be amended as follows:

If, during a scheduled election,the voter returns a return identification ballot

envelope during-a-seheduled-election-eyele-for a previous election date the clerk
shall make a reasonable attempt to notify the voter that the ballot cannot be

processed unless the ballot is placed in the proper envelope prior to 8:00p.m. on
election day. The clerk may:




§153-39-9 — Opening Ballot Return Envelopes

» Section 9.4 should be amended as follows:
Ballot envelopes received after 5:00p.m., but no later than 8:00p.m7 on election
day shall be accepted or rejected pursuant to provisions of section seven of this
rule. Accepted ballot envelopes shall be processed by the Counting Board or
Boards and the folded and unread ballots shall be placed in the appropriate ballot
box.

§153-39-10 - 12 — Ballot Counting Procedures
= Section 10.1 should be amended as follows:

After all ballots determined to have been received by the clerk by 8:00p.m. on
election day, they shall be accepted or rejected pursuant to provisions of section“/
seven of this rule. Accepted ballots shall be processed as outlined in 9.3 of this
rule. The ballot box or boxes shall then be opened separately and all votes shall

be tallied in the presence of the entire election board.

= Sections 11.1 and 12.1 should be amended as follows:

After all ballots determined to have been received by the clerk by 8:00p.m. on /
election day, they shall be accepted or rejected pursuant to provisions of section
seven of this rule. Accepted ballots shall be processed as outlined in 9.3 of this
rule, except that the ballots shall not be folded. The ballot box or boxes shall then
be opened separately and all votes shall be tallied in the presence of the entire
election board.

Again, thank you for the opportunity to comment. Should you have any questions
regarding our recommendations, please contact me.

Sincerely,

Julie Archer

Project Manager

WYV Citizen Action Group
1500 Dixie Street
Charleston, WV 25311
(304) 346-5891
julie@wvcag.org



COMMENTS CONCERNING the Proposed VOTE-by-MAIL PILOT
'PROJECT Phase 2: Voting by Mail

1) §153-39-3.1.3: What are the costs of electronic voting, the capital costs of the machines, their
rental, upkeep, storage, and programming as compared to simply going back to 100% hand-counted
paper ballots? | propose a pilot program to hand-count one precinct of a mock election using an
old-fashioned tally 'bpard {chalk/dry mark) and a simple folding table. Pay the citizen poll-workers

‘instead of the secret corporate programmers. The old expression “KISS” is most likely the most cost
effective. Try it and see. '

2) §153-39-5.1: What if the ballot gets lost in the mail? Who will be held responsible and what
remedies will be In place to appease voter disenfranchisement?

3) To the extent of our limited funds, the Constitution Party of West Virginia has recently purchased
some select voter registration lists for use in statewide mailings and door-to-door ballot access
petitioning. My personal experience with this is that up to one third of voter malling addresses are
undeliverable. Additionally, when people move, they tend not to inform the county clerk, so many
addresses list several previous residents as still being active voters. This condition is particularly

-amplified in apartment units. Also, Berkeley, and some other counties allow voter registration to
PO boxes which can suddenly close and then be reopened to new persons.

a) As with the proposed early voting-by-mail, there is going to be a tremendous waste of
postage, materials, and labor involved with mailing ballots to every voter.

b) There will be a serious security problem regarding the extra ballots mailed to
households as well as those placed in closed PO boxes which will be accessible to new
boxholders. Are postal employees to be held liable for resultant voter fraud?

4) §153-39-5.1.11: Would not including candidate information pamphlets with ballots be considered
electioneering and thus prohibited by law?

5) §153-39-5.1.9 and 6: Concerning locations and available hours of all ballot deposit sites, including
those boxes placed outside and securéd/tied down, it is blatantly clear that this presents a
tremendous security risk to the integrity of the democratic process. Additionally, even if a viable
security plan was conceived, it is clear that such a plan would cost an inordinate amount of money.
Have the taxpayers of West Virginia been informed of these additional burdens? This entire section
reeks of opportunity for tampering and vote fraud.

6) §153-39-7.4, 7.5, and 7.6: What formal training will be provided to these clerks so that they will -
have the skills to positively identify voter signatures without photo ID. Are handwriting analysis
courses planned? What are the costs of such training?
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