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You have sixty (80) days after the Govarnoer signs SB 162 to final file the lzgislative rule with the
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TITLE 153
PROCEDURAL RULES
SECRETARY OF STATE

SERIES 27
PROCEDURES FOR HANDLING BALLOTS AND COUNTING WRITE-IN
VOTES IN COUNTIES USING PUNCH CARD OR OPTICAL SCAN BALLOTS

§153-27-1. General,.

1.1. Scope. -- This rule provides guidelines for the counting of write-in
votes in counties that use the punch card or optical scan ballot systems.

1.2. Authority. -- WV Code §§3-1A-6, 3-4A-27, 3-8-4a, and 3-6-5
1.3, Filing Date. -~
1.4, Effective Date. --

$153-27-2. Definitions.

2-2-2.1. "Attempted write-in vote" means any punch or mark in a write-in
voting position on a ballot or any writing, stamping or attaching by sticker of a name
in the position provided for write-in votes to be entered for the voting system.

26+ 2.2. "Cerntral counting center” means the room in the county courthouse
where the ballot boxes are opened and the ballots processed and tabulated on

election night.

4-7-2.3. "Inspection team" or "ballot box team" means two persons, one from
each major political party, appointed and deputized according to §3-4A-27 by the
clerk of the county commission for the purpose of opening ballot boxes, verifying the
statement of ballots used, and for punch card voting syvstems, separating ballots
with attempted write-in votes from ballots without attempted write-in votes, and for
ballots without attempted write-in votes, separating the ballot cards from the grey
secrecy envelopes.

231 2.4, "Official write-in candidate™ means one who has filed a write~in
candidate's certificate of announcement, paid the filing fee, and has been certified
according to the provisions of West Virginia Code §3-6-4a.

2.5. "Owvervote" means a combination of votes for an office which results in
the voter casting more votes for that office than there are persons to be elected.
For example, a person who marks cne party nominee and also casts an aitempted
write-in vote for the same office and only one person is to be elected has
"overvoted," whether or not the write-in vote can be counted.

#-4+ 2.6, The "proper location for entering a write-in vote" shall mean:

Zd-—31- 2.6.1. for punch card systems, in any position on the inside of
the grey secrecy envelope; and




242+~ 2.6.2. foroptical scan systems, on or near the blank line labeled
"WRITE-IN, IF ANY" positioned under the office for which the vote is cast.

210~ 2.7. "Resolution team'" means two persons, one from each major political
party, ap_pomted and deputlzed according to §3-4A-27 by the clerk of the county
commission of a county using an optical scan voting system, for the purpose of
examining ballots isolated by the tabulator because of damages, flaws, unreadable
marks, or other defects, and determining whether the ballot must be dup]icated or
hand counted in order to tabulate the ballot accurately.

23+ 2.8. "Valid write-in vote" means a wvote cast for an official write-in
candidate by permitted means which includes the following elements:

Z3-3+ 2.8.1. a punch or mark in the voting position specified for
write-in votes for the office;

2-3+2+ 2.8.2. an entry of the name of the official write-in candidate in
the proper location, which shall include the first name, or last name, or both first
and last names in such a way that the intention of the voter can be determined; and

233+ 2.8.3. for punch card systems, an entry of the name of the
office for which the write-in vote is cast in the proper location.

2.9. "Write-in counting team" or "counting team" for optical scan systems
means two persons, one from each major political party, appomted and deputized
according to §3-4A-27 by the clerk of the county commission for the purpose of
examining ballots containing attempted write-in votes, determining which of those
votes are wvalid write-in votes, and determining whether' the beallot must be
temporarily altered or duphcated in order to tabulate the remaining offices

accurately.

2-8+ 2.10. "Write-in counting team" or "counting team" for punch card
systems means -ns two persons, one from each major political party, appointed and
deputized according tc §3-4A-27 by the clerk of the county commission for the
purpose of examining ballots containing attempted write-in votes, determining which
of those votes are valid write-in votes, and determining whether the punch card
must be duplicated or hand counted in order to tabulate the remeining offices
accurately.

§157-27-3. Casting and Counting Write-in Votes.

3.1. Valid write-in votes may be cast and counted for the election for any
official write-in candidate for election to an office or party position other than
Delegate to National Convention, but not for the nomination of any candidate. Write-
in votes for any person or name ¢ther than an official write-in candidate shall be

disregarded. . _

3.2. An attempted write-in vote shall be counted when the write-in counting
team or resolution team finds the voie meets the conditions of a "valid write-in vote"
as defined in Section 2.3 of this rule and does not create an overvote for the office.




3.3. Acceptable means of making a write~in vote include printing or writing
with pen or pencil, imprinting with an inked rubber stamp, and attaching a sticker
or gummed label. . _ )

3.4. In punch card voiing systems, an attempted write-in vote found on a
grey secrecy envelope which does not contain a punch card ballot signed by the poll
clerks shall be disregarded.  _ : ,

§153-27-4. Procedures for Punch Card Ballots.

4.1. The clerk of the county commission shall appeint as many insPectlon
teams as are needed to effmiently complete the procedures for all precincts in the

county.

4.2. After taking into consideration the number of official write-in candidates
and the anticipated write-in votmg in the county, the clerk of the county commission
shall appoint as many write-in countlng teams as are needed to efficiently complete
the procedures and prevent delays in completing the count for all precincts in the

county.

4.3. Each inspection team shall use the following procedures for examining
ballots and separating punch card ballot cards from grey secrecy envelopes:

4.3.1. They shall handle the ballots of only one precinct at a time, so
as not to intermingle the ballots of various precincts;

4.3.2. They shall exemine each envelope for attempied write-in votes
before removing the ballot card.

a. The inspection team shall not remove the ballot card from any
grey secrecy envelope on which a name is entered on either the secrecy envelope or
the ballot card as an attempted write~in vecte.

b. If no name is entered on either the secrecy envelope or the
ballot card as an attempted write-in vote, the inspection team shall remove the ballot
card for tabulation, without regard to whether a punch was entered in any write-in
position on the ballot, The tabulator program will properly reject any straight~ticket
vote or overvote if a write-in position is punched.

4.3.3. When all grey secrecy envelopes from a specified precinet have
been examined, zll secrecy envelopes containing a write-in vote and a ballot eard
shall be banded and clearly labeled with the number of the precinct;

4.3.4. All ballots not conteining nemes entered as attempted write-in
votes shall be separated from the grey secrecy envelopes, and the ballots and
envelopes shall be separately banded and clearly labeled with the precinct number;

4.3.5. Any grey secrecy envelope found in the ballot box which
contains an attempted write-in vote but dees not contain a valid ballot signed by the
poll clerk’'s shall be placed together in an envelope marked with the precinct number
and the words "Secrecy envelopes found without ballots" and delivered as directed




by the clerk of the county commission, to be placed with the precinct ballots and
materials delivered to the canvassing board;

4.3.8. All packages of ballots and envelopes from a precinct shall be
delivered to a write-in counting team, except when no secrecy envelopes containing
a punch card ballot and an attempted write-in vote have been found by the
inspection team. - ’

4.4. Each write-in counting team shell proceed as follows:
4.4.1. They shall handle the ballots of only one precinct at a time;

4.4.2. They shall assign a write-in number to each ballot containing a
write~in voie within each precinct.

a. The write-in numbers for each precinct shall begin with one
(1) and continue in seguence through all write-in ballots in that precinet. [For
example, if there are ten (10) ballots with write-in votes for a precinct, the write-in

numbers assigned would begin with one (1) and end with ten (10).]

b. Before counting any punch card ballot containing a write-in
vote, they shall take the ballots one by one and mark the grey secrecy envelope and
the cerresponding ballot with the same precinct and write-in number.

4.4.3. After all ballot cards and envelopes are numbered, they shail
examine the ballots and envelopes one by one in order to determine whether the
write-in vote shall be counted and whether any duplication of the ballot is
necessary.

a. They shall first examine the attempted write-in vote to
determine whether the name of an office to be filled in that election is given. If not,
the attempted vote shall be disregarded, the envelope placed in the stack of invalid
write~ins, and the punch card placed in the stack to be tabulated. If an office to be
filled is named, they shall proceed to the next step, 4.4.3b.

b. They shall then determine if the vote is entered in the proper
place for write-in votes. If the name is entered in the proper location, they shall
proceed to the next step, 4.4.3c._If not, the ballot shall be reviewed as an invalid
write-in, step 4.4.3e. or 4.4.3f. T

¢. They shall determine whether the voie is a valid write-in vote,
that the name entered is the name of an official write-in candidate for the office
entered, and whether the write-in voting position for that office is punched. Where
more than cone person is to be elected to an office, & single write-in punch shall
suffice for more than one write-in voie for that office.

d. If the vote is a valid write-in vote, they shell also examine the
punch card to determine whether the voter made an overvote, as defined in section
2.5 of this rule.




A. If there is no overvote, a tally mark shall be entered

on the write-in record sheet for the precinct, the envelope placed in the stack of
valid write=ins, and the baliot card stacked for the tabulator.

B. If there is an overvote, the mark "OV" shall be made
in large letters on the envelope which shall then be placed in the stack of invalid
write-ins, and the ballot card stacked for the tabulator. The tabulator program will
cause the other votes to be rejected. _

e, If the vote is not a valid write-in vote because the name is not
that of an official write-in candidate for the office or it is not placed in the proper
position, but the write-in position for the office is punched, the envelope shall be
placed in the stack of invalid write-ins, and the punch card placed in the stack to

be tabulated. _

f. If the wvote is not a valid write-in vote because the write<in-
position for the office is not punched, they shall also examine the punch card to
determine whether the voter's intention for that office is clear.

A. 1If the attempted write-in would not have caused an
overvoie and the ballot contains no straight ticket vote, the voter's intention is
clear. The envelope and original ballot shall be placed in the stack of invalid write-
ins and the punch card placed in the stack of ballots to be tabulated.

B. If the attempted write~in would have caused an
overvote or would have caused a straight ticket vote to be rejected for that office
had the vote been a valid write~In, the voter's intention is not clear. The write~in
team shall duplicete the ballot according to the provisions of West Virginia Code §3~
4A-27(d), and punch the write-in position so as to cause the tabulator to reject the
overvote or straight ticket vote. The envelope shall be placed in the stack of invalid
write=ins , the original ballot in a stack of ballots duplicated and the duplicate punch
card placed in the stack of ballots to be tabulated. [Note: If the straight ticket
party has a vacancy on the baliot for the write-in office which meant the write-in
would not have caused an overvote, or if the strajght ticket party has no nominee
for the office, the cerd may be counted by the electronic tabulator without

duplication. ]

4.4.4. For each precinct, a careful tally of write-in votes under this
procedure shall be kept by each deputized person designated to count ballots
containing write-in votes;

4.4.5. After all ballots for the precinet have been processed, the stack
of grey secrecy énvelopes and all ballots banded and labeled or sealed according to
the detailed step procedures incorporated herein, the write-in team shall deliver the
ballots to be tabulated and the write~in tally sheets to a designated person, and shall
place all other materials in a locaticn specified by the clerk of the county commission,
to be kept securé until the canvass.

4.5. As soon as practical after the tabulation of the precinet, the tally of all
tabulated ballots and write-in votes for official write-in candidates shall be posted
for public inspection.




$153-27-5. Procedures for Optical Scan Ballots.

5.1. The clerk of the county commission shall appoint the following teams of
persons to process ballots at the central counting center:

5.1.1. As many inspection teams as are needed to efficiently sort the
incoming ballots and complete the procedures for all precinets in the county;

5.1.2. As many write-in counting team as are needed to efficiently
review the ballots containing s&tiempted write-in votes and to complete the
procedures for all precincts in the county.

5.1.3. One or more resclution teams as needed to efficiently complete
the procedures and prevent delays in completing the tabulation for all precinets in
the county.

5.2. Each inspection team shall handle the ballots of only one precinet at a
time, so as not to intermingle the ballots of various precinets. Each team shall
remove the ballots from the ballot box, sort the ballots into stacks of ballots with
write-in votes and ballots without write-in votes, and complete any other procedures
required or directed by the clerk of the county commission.

5.3. Each write-in coﬁnting team shall proceed as follows:
5.3.1. They shall handle the ballots of only one precinct at a time.

5.3.2. They shell exeamine the ballots containing attempted write-in
votes one by one in order to determine whether the write-in vote shall be counted
and whether any temporary alteration cr duplication of the ballot is necessary.

a. They shall determine whether any official write-in candidates
have filed for offices on the ballot in the precinct under consideration. If there are
official candidates, they ghall proceed to the next step, 5.3.2b. If not, the ballot
shall be reviewed as an invalid write-in. {(under step 5.3.3.b or c.)

b. They shall examine the attempted write-in vote to determine
whether the name of an office to be.filled in that election is given. If not, the
attempted vote shall be disregarded, and ithe ballot placed in the stack to be
tabulated. If an office to be filled is named, they shall proceed to the next step,

53.3.2¢,

¢. They shall then determine if the vote is entered in the proper
place for write-in votes. If the name is entered in the proper location, they shall
proceed to the next step, 5.3.3. If not, the ballot shall be reviewed as an invalid

write-in, step 5.3.3b or c.

5.3.3. They shall examine the write-in voie to determine if it is a valid
write-in vote, as defined in section 2.3 of this rule.

a. If the counting team finds the entry is a valid write-in vote,
they shall then examine the ballot to determine whether the voter has overvoted for
the office for which the write-in vote was cast.

6




A. If there is no overvote, a tally mark shall be entered
on the write-in record sheet for the precinct, and the ballot placed in the stack to
be tabulated.

B. If thersisan ovefvote, no tally mark shall be entered,
and the ballot placed in the stack to be tabulated.

b. If the counting team finds the write-in position was marked
but the name entered is not an official write-in candidate, they shall place the ballot
placed in the stack to be tabulated. _

¢, If the counting ieam finds the write-In position was not
marked, they shall then examine the ballot to determine whether the voter's intention
for the office is clear.

A. If the attempted write-in would not have caused an
overvote had it been a valid vote and the ballot contains no straight ticket vote, the
voter's intention is clear. The ballot shall be placed in the stack to be tabulated

B. If the attempted write-in would have caused an
overvotie or would have caused g straight ticket vote to be rejected for that office
had the vote been a valid write~in , the voter's intention is not clear. The write-in
team shall place a black sticker over the write-in position or duplicate the ballot
according ito the provisions of West Virginia Code §3-4A-27(d), and mark the write-
in position so as to cause the tabulator to reject the overvote or straight ticket vote.

[Note: If the straight ticket pariy has a vacancy on the ballot for the write-in office
which meant the write-In would not have caused an overvote, or if the straight ticket
party has no nominee for the office, the ballot may be counted by the electronic
tabulator without alteretion or dﬁﬁc?atlon ] The duplicate ballot shall be placed in
the stack to be tabulated, or held in a separate stack until the group to be tebulated

is—complete.

5.4. A ballot shall be duplicated only if there is a mark which makes correct
tabulation impossible, or the ballot is 80 badly damaged it will not go through the
scanner;

5.4.1. All duplicated baliots shall be numbered in red ink
corresponding to the original ballot beginning with one (1) and continuing in
sequence (for example, if there are five (5) ballots to be duplicated for a precinct,
the numbers assigned would begin with one (1) and end with five (5).);

5.4.2. When any ballot is duplicated, the original ballot shall be
retained with the duplicate.

5.5. Tor each precinect, a careful tally of write-in votes and all other votes
counted manually under this procedure shall be kept by each deputized person
designated to count ballots containing write-in votes;

5.8. Once g1l the ballots are stacked for the tabulator and all valid write~in
votes tallied, the ballots shall be delivered as directed by the clerk to the team in
charge of the tabulator.




5.7. One resolution team shall be present at the tabulator to review any
ballots isolated by the tabulator.

5.7.1. The resolution team shall begin the review of isolated ballots
immediately, and shall complete the review and any necessary temporary alteration
or duplication according to the procedures of subsection 5.4. in order to reflect the
voter's intention and shall return the ballots for tabulation.

5.7.2. The results of the precinct tabulation shall not be posted until
the resolution team has completed its work and all ballots from the precinct have been

tabulated. L .

5.8. As soon as practical after the tabulation of the precinet, the fally of all
tabulated and write-in votes for announced write~in candidates shall be posted for

public inspection.
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A BILL to amend and reenact section two, article niné,

- chapter sixtg-four of the code of West Virginia, one

thousand nine hundred thirty-one, as amended1_relating
to authorizing the secretary of state to promulgate

legislative rules relating to procedures for handling

pallots_and counting write-in votes in counties using

punch card q;roptical scan ballots.

Be it eﬁacted by the Legislature of West Virginia:

_That sectionmtwq,_article nine, chapter sixty-four of

the code of West Virginia, one thousand nine hundred
thirty-~one, as amended, be amended and reenacted, to read

as follows:

ARTICLE 9. AUTHORIZATION FOR MISCELLANEOUS AGENCIES AND

BOARDS TO PROMULGATE LEGISLATIVE RULES.

§G4-9-§. Secretary of state.




1 {a) The legislative rules filed in the state register
2 on the fifteenth day of August, one thousand nine hundred

2 ninety-four, authorized under the authority of segtion

4 three, articlie two, chapter three, of this code. medified

5 by the secretary of state tc meet the objections of the
6 legislative rule-making review committee and refiled in the
7 state register on the fourteenth day of November, ons
8 thousand nine hundred ninety-four, relating tco the
9§ secretary of state (combined voter registraticn and driver
10 licensing fund, 153 CSR 28), are authorized.

11 {b) Thne legislative rules filed in the state register

12 on the twenty-siwxth day of July., cne thousand nine hundred

13 ninetv-five, authorized under the authority of sectien six,

14 article cne-a, chapter three, of this code, modified by the

15 sgecretarvy of state to  meet the ocbjections of the

186

17

i8

19

20 write-in votes in counties using punch card or optical scan

21 ballots 53 _CSR 27 are authorized.

22 T . TUL LD o Do oL T L IS

23 NOTE: The purpcse of this bill is to authorize the
24 Secretary of State te promulgate legislative rules relating
25 to procedures for handling ballots and counting write-in
26 wvotes in counties using punch card or optical scan ballots.

2




i Strike~throughs indicate language that would be
2 stricken from the present law, and underscoring indicates
3 new language that would be added.
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1 067+
2 H. B. ___4290 _

? (By__De.cgates Tovslas, Sallagher, Faireloth, Compeon,

'4 ] Linch f._!r:ld“Rig_g‘g,r . V T R )

5 (introduced January 29, 1996 3 r_eferur_g:d‘;o the

6 Committee on __tha Judiciary _ _ D
-

8 .

2 T o
10 A BILL to amend and reenact section tweo, article nine,
11 chapter sixty-four of the code of West Virginia, one
12 Ehousand nine hundred thirty-one, as anended, relating
i3 teo authorizing the secretary of state to proﬁ:-u_l-i-l.garrt;r
14 __legislative rules relating to procedures for handling
15 ballots and counting write-in votes in counties using
16 punch card or optical scan ballots.

17 Be it enacted by the Legislature of West Virginia:

18 That section two, article nine, chapter sixty-four of
1% the code of West Virginia, one thousand nine hlindréd
20 thirty=one, as amended, be amended and reenacted, to read
21 as follows:

22 ARTICLE 9. AUTHORIZATION FOR MISCELLANEOUS AGENCIES AND
23 BOARDES TO PROMULGATE LEGISLATIVE RULES.
24 §64-9-2, Becroatary of state.
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{a) The legislative rules fi}ed‘in_tﬁe state register
on the fifteenth day of August,:one thousand nine hundred
ninety-four, authcrized under fhé authority of section
three, article two, chapter thré;, of ;Qis code, modified

by the secretary of state to meet the objections of the

legislative rule-making review committee and refiled in the
state register con the foufteen£h ~day of November; one
thousand nine hundred ninety-four, vrelating to the
secretary of state {combined voter registration and driver
licensing fund, 153 CSR 28), aré authorized.

B Th egisjiati es f' d in t st e

r

on the twentv-sixth day of Qulz,-ona thousand nine hundred

gstate register on the twentv-fourth day of Januarv. one

thousand nine hundred g;gggy-gik, relating te the secretary
o at ocedure and1i b ots and

x>

ballots 53 CSR_27 are authorized,

NOTE: The purpose of this kill is to authorize the
Secretary of State to promulgate legislative rules relating
to procedures for handling ballots and counting write-in
votes 1n counties using punch card or optical scan ballots.
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1 Strike-throughs indicate language that would be
2 stricken from the present law, and underscoring indicates
3 new language that would be added.




