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NOTICE OF AN EMERGENCY RULE

AGENCY: WV Air Pollution Cortrol Commisison TITLE NUMRER: 45CSRZ22

CITE AUTHORITY: Chapter 16, Article 20, Section 5

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES . NOZX

IF YES, SERIES NUMBER OF RULE BEING AMENDED:
TITLE OF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF RULE REING FILED AS AN EMERGENCY: Regulation 22

TITLE OF RULE BEING FILED AS AN EMERGENCY: "Air Quality Management
Fee Prog_ram“ B

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPON
FILING.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

SEE ATTACHED MEMORANDUM

Use Additional Sheets If Necessary.




West Virginia Department of
Commerce, Labor & Environmental Resources
Air Pollution Control Commission

e ———

1558 Washington Street, Ezst
Charleston, West Virginia 25311

TC: Legislative Rule-Making Review Committee

FROM: Air Pollution Control Commission

DATE: August 10, 1880

RE: Regulaticon 22 "aAir gQuality Management Fes Program”

BRIEF SUMMARY OF CONTENTS

Based upeon dire need for additional funding (See
Statement of Facts and Circumstances requiring rule} the West
Virginia Ailr Pollution Control Commission has proposed Regulation
22, has given sixty (60) days notice of hearing, has held a public
hearing, has held additional comment pericd open for written
comments, has reviewed and responded to hoth comments made at the
public hearing and written comments and has adopted Regulation 22
for submission to the West Virginia Legislative Rule~-Making Review
Committee. Regulation 22 simply imposes feeg for permit
applications based primarily upon the work necessary to review and
issue and enforce such bermit and has proposed annual operating
fees on categorises of pollutiocn sources for which agency emission
standards, permits, or registration are reguired. The intent of
the regulation 1s to. raise approxXimately $650,9000 annually which
money will he used to supplement the budget of the agency.

Telephone: (304)348-4022
or (304) 348-3286




West Virginia Department of

Commerce, Labor & Environmental Resources
Air Pollution Control Commission

1558 Washington Street, East - Teiephone: (304)348-4022
Charleston, West Virginia 25311 or (304) 348-3286
TO: West Virginia sSecretary of State
FROM: The West Virginia Air Pollution Contreol Commisgsiocn
DATE: August 10, 1850
RE:; Emergency Filing of Regulation 22
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FACTS AND CIRCUMSTANCES CONSTITUTING THE
EMERGENCY FILING OF REGULATION 22 -
"ATR QUALITY MANAGEMENT FEE PROGRAM"

The West Virginia Aair Pollution Control <Commission is a
statutorv agency of the State of West Virginia created pursuant to
Chapter 156, Article 20 of the cCcode. The agency's mandate is to
implement a program to protect air guality in West Virginia
pursuant to the Code and the federal Clean Air Act as well as other
statutes. In order for the agency to functicn and meet its mandate
the Commission has established cffices in Charleston, Fairmont and
Wheeling. Iincluding on-going contract assistance the agency is
gurrently operating with an actual staff level of 40. The maximum
budgeted staff level is now 42 under all programs compared with
approximately 63 budgeted pcositions in fiscal vear 1987.

In the past four years an increased workload has been created
by requirements to address non-attainment of National Ambient Air
Quality Standards for ozone, PM1¢, and sulfur dioxide in several
regions of West Virginia, z significantly increased number of
permit applications for construction/modification of regulated air
pollution scourcsas, and the need to carry out a regulatory program
and otherwise afddress the emission of toxic air pollutants
throughout the state. Even prior to these workload increases the
APCC did not have the resourcesg to maintain overall an adeguaie air
gualify management program,

APCC operaticons demand the employment of competent technical
professicnal staff (engineers) and support staff and in the past
several vears demand for engineers and engineering salaries have
Deen increasing while salaries within the APCC have stagnated.




Facts and Circumstances
Regulation 22 '
Page -2-

Most APCC staff engineering salaries are now substantially below
the minimal entry salarv levels recently established by the State's
Division ©f Personhnel. ads & result, the agency is inc¢reasingly
unable to. attract and retain the qualified technical personnel
necessary to fulfill its responsibilities pursuant to the Code.
The agency currently has only about 50% of the
enforcement/permitting/planning staff necessary to maintain a
simply adeguate alr gquality management program, has inadeguate
funding to maintain necessary air gquality monitering and to
complete the necessary alr gquality assessments to develop plans for
attaining the National Ambient Air Quality Standards in those areas
for which USEPA has required attainment plans.

The USEPA has given notice to the State of these problems via
a letter of February 5, 1990 to the Governor in which a call was
made for remediation of the rescource problem in the air guality
management program. Coples of EPA's SIP call letter are attached
along with EPA's 1889 and 19950 Mid-Year Review Reports which were
made a part of the hearing record on the proposed Ailr Quality Fee.
Management Regulation. USEPA reguested that the State submit a
plan to address the program resource limitations within sixty (60)
dayvs of the deficiency notice.

The APCC's general revenue appropriation was reduced frem a
FY 89-80 level of $931,002 to a FY 90-91 level of $789,418%. The
fee management regulation is intended tc supplement the overall
decreases 1in actual and eifective APCC funding and ctherwise bring
this program up to reguired standards so that the agency can
fulfiil its Code-directed policy and purpose.

The 1990 Legislature amended Code 16-20 to provide as follows:

16-20-5(18) - "To establish by rule, permit and operating fees
and penalties for nonpayment therecfi. sSuch fees shall be deposited
in a special fund in the state treasury designated "Air Pollution
Control Commission Fund", to be appropriated as provided by law for
the purpose of payving salaries and expenses of the commission. Any
balance remaining in the fund at the end of any fiscal vear shall
not revert to the treasury but shall remain in the fund and may be
appropriated and used as provided above in the ensuing fiscal

¥years.

It is the agency's pesition that without the ability to
collect fees pursuant to Regulation 22 as an emergency Regulation
that the public health, safety and welfare may not be preserved and
that the agency will be unable to fulfill its federally and state
mandated duty to prevent sgubstantial harm fo the public interest.
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TITLE 45
LEGISLATIVE RULES
WEST VIRGINIA AIR POLLUTION CONTROL COMMISSION

SERIES 22
AIR QUALITY MANAGEMENT FEE PROGRAM

§45-22-1, Intent and Purpose.

1.1. This regulation establishes & progrem to collect fees for certificates to
operate and for permits to construect, modify or relocate sources of air pollution. Funds
coliected from these fees will be used to supplement the Air Pollution Control
Commission's budget for the purpose of maintaining an effective air quality management
program.

1.2.  Authority., — WV Code §16-20-5.

1.3. Fiiing Date. —

1.4. Effective Date. —
$45-22-2. Definitions.

2.1, "Air Poliution™ has the meaning ascribed to it in Article Twenty, Chapter
Sixteen of the WV Code, as amended.

2.2. "Chemical Processing Unit" has the meaning described in 45CSR27.

2.3. "Commission" means the West Virginia Air Pollution Control Commission,

2.4. "Completed Application® means an application submifted with the
appropriate fee paid to the commission and which contains all of the information required
by the director to determine whether a permit or certificate should be issued or denied
by the director.

2.5.  '"Director” means the Director of the West Virginia Air Pollution Control

Commission,

2.8. "Emissions Unit® has the meaning deseribed in 45CSR14.
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2.7. "Msgjor Modification™; "Major Modification for Ozone" have the meanings
described in 45CSR14 and 45CSR19.

2.8. "Major Stationary Source'; "Major Stationary Source for Ozone™ have the
meanings described in 45CSR14 and 45CSR19.

2.9, "™odification™ has the meanings described in 45CSR13 and 45CSR27.

2.10, YNESHAPs™ means National Emission Standards for Hazardous Air Poliutants

as deseribed in 45CSRI15.

2,11, "Nonattainment Review/Bubble Concept™ has the meanings as described in

45CSR19,

2.12, "NSPS™ means New Source Performance Standards as described in 45CSRI16.
2.13. "Person” means any and all persons, natural or artificial, including the
State of West Virginia or any other state and all agencies or divisions thereof, any
state political subdivision, the United States of America, any municipal, publie, statutory,
or private corporation or association organized or existing under the laws of this or
any other state or country, and any firm, partnership, or assoeciation of whatever nature,
2.14. ®Process Unit" means components assembled to produce any chemical as a
final or intermediate product, A process unit can operate independently if supplied
with sufficient utilities, feed or raw materials and sufficient storage facilities for the

product,

2.15. "PSD" means Preventicn of Significant Deterioration, as deseribed in
45C3R14,

2.16. "Source!, "Stationary Sourcé", and "Plant" means sgll of the pollutant-
emitting activities which belong to the same industrial grouping, are located on one or
more contiguous or adjacent properties, and are under the contirol of the same person
(or persons under common conftrol). Pollutant—erﬁit-ting activities shall be considered as
part of the same industrial grouping if they belong to the same "major group" (i.e.,

2




45CSR22

which have the same two-digit code) as described in the Standard Industrial Classification
Manual, 1972, as amended,

2,17, "Toxie Air Pollutant™ has the meaning deseribed in 45CSR27.
§45-22-3. Requirements for Permit to Construct, Modify or Relocate,

3.1, For sources or emission units subjeect to the permitting requirements of
45CSR13 ("Permits for Construction, Modification or Relo_cgtion of Stetionary Sources
of Air Pollution and Procedures for Registration and Evaluation"), 45CSR14 ("Permits
for Construetion end Major Modification of Major Stationary Sources of Air Pollution
for the Prevention of Significant Deterioration®), 45CSRI19 ("Requirements for Pre-
Construction Review, Determination of Emissions Offsets for Proposed, New or Modified
Stationary Sources of Air Polutants and Bubbie Concept for Intrasource Pollutants"),
and 45CSR15 ("Emissien Standards for Hazardous Air Pollutants'), no person may
commence construction, modification or reloeation without first filing a completed
agpplication and obtaining a permit,

3.2. Applications for permits for construetion, modification or relocation shall
be submitted in aceordance with 45CSR13, 45CSR14, 45CSR19, and 435CSR15, whichever
may be applicable,

3.3. Tee Payment,

8. A person appiving for a permit to construect, modify or relocate
shall pay a fee when submitting the application. The fee shall be paid by a negotiable
instrument (check, draft, warrant, money order, etc.) made payable to the "West Virginia
Air Pollution Control Commission Fund", Any application for a permit to construect,
modify or relocate shall not be deemed to have been received nor complete unless
payment of the application fee is inecluded.

b, An application fee paid hereunder is nof refundable,




45CSR22

3.4, Fee Schedule,
. All persons required to submit an application for a permit fo
construet, modify or relocate pursuant to 45CSR13 shall pay an application fee of $1000.
b. In addition to the fee required in Seection 3.4.a. of this regulation,
ail persons subjeet to PSD requirements (45C3SR14), Nonattainment Review/Bubble
Coneept requirements (45CSR18), NSPS requirements (45CSR16), NESHAPs requirements
(45CSR15), or Toxic Air Pollutant requirements (45CSR27) sﬁ.ﬂl pa-y-_additional fees as

deseribed below:

Category } Fee

NSPS Reguirements $ 1,000.00

NESHAPs or Toxie Air Pollutant $ 2,500.00
Requirements

PSD or Neonattainment Review/
Bubble Concept for
(1) New Major Sources and

Bubble Plans, or $10,000,00
(2) Major Modifications $ 5,000.00
c. Fees for each category requirement in Section 3.4.b, of this

regulation are cumulative,
§45-22-4, Certificate to Operate.
4.1. Requirements,

a., No person may operate nor cause to operate a facility or stationary
source of air pollution without first obtaining and having in current effect a certificate
to operate,

b. Any person in possession of a certificate to operate shall maintain
the certificate on the premises for which the certificate has been issued and shall make
the certificate immediately available for inspection by the director or his duly authorized

representative,
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4.2. Transfer of Operating Certificate,

Any person holding a valid certificate to operate may request that the
director transfer the certificgte to another person providing the following conditions
are met:

a. The ecertificate holder describes, in writing, the reasons for or
cireumstances of the transfer and certifies that the facility for which the certificate
pertains is in compliance with all permits issued by the director or commission and the
commissions' emission regulations,

b. The transferee identifies and acknowledges, in writing, that it
accepts and will comply with all permits issued by the director or commission and will
comply with all applicable regulations of the commission,

c. The certificate holder or transferee pays, at the time of the request
for transfer, a transfer fee of $200 payable to the "West Virginia Air Pollution Control
Commission Fundn,

4.3. Fee Payment.

A person applying for a certificate to operate shall pay a fee to the
commission in accordance with the fee schedule of Sections 4.4. and 4.5, of this
regulation. The fee shall be paid by negotiable instrument made payable to the "West
Virginia Air Pollution Control Commission Fund',

4.4. Fee Schedule.

a,
Fee

Group 1 $10,000

Integrated Steel Plant

Electrie Utility Plant
(rated 300 MW or greater)



Group

Group

Group

Group

Group
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2 $ 8,000
Primary Aluminum Plant

Furnace and Foundry Coke Production Plant
Portland Cement Plant

Kraft Pulp Mil

3 $ 5,000
Chemical Production Plant with
Steam Plant(s} having total

design heat input greater
than 350 mmBtu/hr

Hazardous Waste Incinerator

Eleetrie Utility Plant
{raied less than 300 MW)

4 $ 4,000

Petroleum Refinery
Ferroalloy Production Plant

Any source containing chemical
processing units emitting one or
more toxie air pollutants and
subject to regulation under
45CSR27 for whieh a higher
operating certificate fee
is not applicable

5 $ 3,000

Chemical Production Plant
(three process units or greater)

Primary Metals Plant
(not otherwise listed)

5 $ 2,000
Rocket Fuel Plant

Chemiecal Production Plant
(less than three process units)

8
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Carbon Products Piant
(nof otherwise listed)

Petroleum Storage and Distribution Faecility
(greater than 20 million gal/yr gasoline throughput)

Glass Produetion Plant
(total pull rate greater than 6,000 Ib/hr)

Commereial/Indusirial or Commeregial
Infectious Waste Disposal Fgeility

Group 7 $ 1,060

Nonmetallie Mineral Products Processing Plant
(500 ton/hr or greater primary crushing capacity)

Coil, Can or Sheet Cesating Faecility
Coal Preparation Plant with Thermal Dryer

Coal or other Solid Fuel-Fired Boilers or Process
Equipment (total design heat input greater than
100 mmBtu/hr, excluding all bollers less than
10 mmBtu/hr design heat input)

Lead, Aluminum or Copper Recovery Plant

Asphalt Building Produet Plant

Secondary Metals Plant
(not otherwise listed)

Charcoal Plant
Lime Manufacturing Plant

Group 8 $ 300

Hot Mix Asphalt Paving Plant
Wool Fiberglass Insulation "Produetion Plant
Sewage Sludge Inecinerator
Natural Gas Compressor Station
(total reciprocating engine capacity

greater than 1,000 h.p.)

Natural Gas Compressor Station
(total turbine capacity greater than 8,000 h.p.)

7
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Nonmetallie Minerals Processing Plant
(primary crushing capacity greater than
100 tons/hr but less than 500 tons/hr)
Sulfurie Aeid Manufageturing Plant
Coal or other Solid Fuel-Fired Boilers or
Process Fuel Burning Equipment
with total design heat input greater than
50 mmBtu/hr but less then 100 mmBtu/hr,
exeluding all boilers less than 10 mmBtu/hr
Refractory Manufacturing Plant

Metal Reclamation Furnace
(wire, electrical equipment, batteries)

Miscellaneous Surface Coating (not otherwise
listed and greater than 100 tons/yr maximum
emissions of volatile organic compounds)

Coal Preparation Plant
(wet washing or pneumatie clesning not otherwise listed)

Clay Processing/Brick Manufacturing

9 $ 200
On-site Pathological/Infectious Waste Ineinerator
Crematory Inecinerator

Other Glass Manufaecturing Inecluding
Specialty Manufacturing

Plastic Produets Recovery Faeility

Miscellansous Surface Coating
(not otherwise listed and greater than 25 tons/yr
maximum emissions of volatile organie compounds)

Tank Truek and Railroad Tank Car
Cleaning/Repair Faeility

Metal or Ore Briguet Manufacturing/
Recovery Facilities

Gray Iron Foundry

Coal Processing and Handling
(not otherwise listed)

8
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Nonmetallic Minerals Processing Plant
(primary crusher capaecity less than 100 tons/hr)
Naturgl Gas Sweetening Plant
Printing Facility
(emitting greater than 150 Ibs/day of volatile
organic compounds)
All other scurces (execluding indirect affected
sources) subject to emission regulations,
permit, and/or registration requirements
promulgated by the commission
b. If a plant or sowrce is deseribed by more than one of the groups
in Section 4.4.a. or contains individual emitting facilities listed under more than one of
the groups in Section 4.4.a,, only the single highest fee shall apply. For egech stationary
source, no person shall be reguired to pay more than one fee listed in Seection 4.4.a.
c. A fee paid hereunder is not refundable.
4.5. Operating Year,
a, A certificate to operate shall be issued for the fiscal period July
1 through June 30 of each year or for anv portion of such year remaining upon initial
new source start-up.
b. For those persons making application after July I of the euwrrent

operating year for a certificate to operate in the current operating year, such person

shall pay a fee or prorated fee in accordance with the following schedule:

Month % of Fee Meonth % of Fee
July -100 January R
August 100 February 80
September 100 Mearch 70
Qctober 100 April 60
November 100 May 50
December 100 June 50
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4.6,  Penalty.

Any person who operstes a faeility in viclation of the requirements of
Section 4 of this regulation shall be subject to a penalty equal to five percent (5%) of

the permit to operate fee for each month of viclation and payable to the commission

in addition to the annual certificate fee. This penalty for delinquent pavment is separate
from and unrelated to any penalties assessed by s court or collected by the commission
pursuant to §16-20-8 for violations of the Code or the commission's regulations.

§45-22-5, Collection.

Any fee or penalty due under this regulation is a debt due the State of West

Virginia and may be collected pursuant to law,

10



ATTACHMENT 1

A. PRCGJECTED YEARLY FUNDS FROM FEES FOR PERMITS TO CONSTRUCT,
MODIFY OR RELOCATE:

Number
Permits Projected Projected Funds
45CSR13 Sources 0 $ 80,000
NSPS o 15 $ 15,000
NESHAPS/TAPS 5 $ 7,500
PSD or Non-Attginment
Review/Bubble Concept 2 $ 20,000

PERMIT TOTAL: 3$122,000

B. PROJECTED YEARLY FUNDS FROM FEES FOR CERTIFICATES TO OPERATE:

No, Sowrces Projected
Category Affected Funds

11 $110,000

Group I
Integrated Steel Plant

Eleectrie Utility Plant
(rated 300 MW or greater)

Group 2 3 $24,000
Primary Aluminum Plant

Furnace and Foundry Coke
Produetion Plant

Portland Cement Plant
Kraft Pulp Mill

Group 3 o 14 $70,000

Chemical Production Plant with
Steam Plant (total design heat input
greater than 350 mmBtu/hr)
Hazardous Waste Ineinerator

Electric Utility Plant
(rated less than 300 MW)

Group 4 : : 10 $40,000
Petroleum Refinery

Ferroalloy Production Plant



Any source containing chemical
process units emitting one or
more toxie air pollutants and
subject to regulaiton under
45CSR27 for which a higher
operating certificate fee
is not applicable

Group 5 6

Chemical Production Plant
(three units or greater)

Primary Metals Plant
(not otherwise listed)

Group 6 . 22
Rocket Fuel Plant

Chemieal Production Plant
{less than three units)

Carbon Products Plant
(not otherwise listed)

Petroleum Storage and Distribution
Facility (greater than 20 million
gal/yr gasoline throughput)

Glass Production Plant
(total pull rate greater than
6,006 1b/hr)

Commercigl/Industrizl or Commercial
Infectious Waste Disposal Faeility

Group 7 ) 65

Nonmetallic Mineral Produets
Processing Plant (500 ton/hr or
greater primary crushing capacity)

Coil, Can or Sheet Coating Facility
Coal Prepsration Plant with Thermal Dryer

Coal or other Solid Fuel-Fired Boilers
or Process Equipment {with total design
heet input greater then 160 mmBtu/hr,
excluding all boilers less than 10 mmBtu/hr
design heat input)

$18,000

$44,000

$65,000
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Lead, Aluminum or Coppet
Recovery Plant

Asphealt Building Produet Plant

Secondary Metals Plant
{not otherwise listed)

Charecoal Plant
Lime Manufacturing Plant
Group 8 B 242 $121,000

Hot Mix Asphalt Paving Plant

Wool Fiberglass Insulation Production Plant
Sewage Sludge Ineinerator

Natural Gas Compressor Station
(total reciprocating engine
capacity greater than 1,000 h.p.)

Naturgl Gas Compressor Station
(total turbine capacity greater
than 8,000 h.p.)

Nonmetsallic Minerals Processing Plant
(primary crushing capsaecity greater
than 100 tons/hr but less than
500 tons/hr)

Sulfuriec Acid Manufacturing Plant

Coal or other Solid Fuel-Fired Boilers
or Process Equipment (with total! design
heat input greater than 50 mmBtu/hr but
less than 100 mmBtu/hr, exeluding all
boilers less then 10 mmBut/h)

Refractory Manufsecturing Plant

Metal Reclamation Furnace
{wire, electrical equipment, batteries)
Miscellaneous Surface Coating
(not otherwise listed and greater than
100 tons/yr maximum emissions of volatile
organic compounds) '

Coal Preparation Plant

{(wet washing or pneumatic cleaning
not otherwise listed)

Clay Processing/Brick Manufacturing




Group 9 30 $38,800

On-Site Pathological/Infecticus
Waste Incinerator

Crematory Incinerator

Other Gleass Inciuding
Specialty Manufacturing

Plastie Products Recovery Facility

Miscellaneous Surface Coating
(not otherwise listed and greater than
25 tons/yr maximum emissions of volatile

organic compounds)

Tank Trueck and Railroad Tank Car
Cleaning/Repair Faeility

Metel or Ore Briquet Manufacturing/
Recovery Facilities

Gray Iron Foundry

Coal Processing and Handling
(not otherwise listed)

Nonmetallic Minerals Processing Plant
(primary crusher capscity less than
100 tons/hr)

Naturel Gas Sweetening Plant

Printing Facility
(emitting greater than 150 lbs/day of
volatile organic compounds)

All other sources (excluding indirect sffected
sources) subject to emission regulations,
permit, and/or registration requirements
promulgated by the commisison

CERTIFICATE TOTAL: $530,800

CERTIFICATE AND PERMIT TOTAL: $653,300




DATE: August 10, 1990
TO: LEGISLATIVE RULE-MAKING REVIEW CCOMMITTEE
Department of Commerce, Labor and Environmental Resources
FROM: 5. pale Farley, Director - West Virginia Air Pollution Control Commission
LEGISLATIVE RULE TITLE: Regulation 22 - Air Quality Managemeni Fee Program

1. Actheorizing statutz(s) citation

WV Code Chapter 16, Article 20, Section 5

2. "a. Data filed in State Ragister with Notice of Hearing:

May 11, 1890

b. $What other notice, including advertising, did wvou
gilve of the hearing?

Notice of hearing was provided in each of the ten (10)

designated air quality control regions in the state. (See

attached list with dates of publication).

c. Datzs of hearing {(s): July 10, 1990

G. ARttach list of persons who appsared at hearing, commenis
raceglved, amendments, reasgns f£or amendments.
Attached X No comments racalved

2. Date you filed in State Reglster the agency approved
proposed Legislative Ruls following public hearing:

{(be exact)

1
i
m

G. Dale Farley, Director

WY Alr Peollution Control Commission

1558 Washington Streei, East

Charleston, West Virginia
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‘Date of hearing:

te under which vou cromulgated the submitted
indings and determinations to be

condition precedent to their promulgation:

Give the date upon which you filed in the State
Register 2 notice of the time and place of a
heari;g for the taking of evidence and a genera
cdescription of the issues to be decided.

N/A

N/A

n what date did you file iIn the State Register the
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N/A
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TISCAL NCTE FOR PROPCS S

Rule Tisle: . Regulation 22 - "Alr Qpal;ty Management Fee Program”

Tyoe of Rule: £ Legislative Interpraetive rocedural

Air Pcllutlon Control Comm. address 1558 Washington St., E.

Charleston, WV 25311

A _ AL FISCAL YEAR
1. Effsct of Procoossed Rule Increase Decrezssi Current Next Thersaftsry
Zstimated Total Cost s ’ S s (7 s 5
l 1
Terzonal Services $30,000 —_——— i §30,000'315,OO¢$15,00”
Curren: Expensa $12,0500 —— l $12,000| $7,500 87,509
Recairs "ﬁd.&ligziicnsj —— - —-—— ———— ————
Iouimment ———— —_—— ! ——— -_—— ———
Crher $3,200| —mmm | $3,200] —m-- ———

2. =xplanaticn of sbove estimates: In the first (current) year enforcement
and planning staff time in addition to accounting work will be
involved in setting-up the program, uvdating facility Information

and octherwise setting-up the fee system. Legal services would he
anticipated for failure to comply with the regulation and non-
navmaent. A4 dedicated PC and accounts receivable software to be
purchased first vear. BSubsecusnt vears costs reflect on-going

LAl

program operation.

2. Cbjectives cof these rules: To supplement the APCC's funding from
1 revenue zand federal grant monies so as to fully carry outb

CENETE
the recuired air cuallity manapement program in West Virsiniaz per
Saction 1€-20 and the Tederal Clzan Adr Actu.




K
.

Explanaticn of Cverall Econcmic Inzact of Proposasd 2ule.

A. Econcmic Impact on State Covermment.

The Air Quality Fee Management Program sei-up by this regulation will
partially fund the state air pollution control program. VYear-to-year
costs to manage the program are projected to be $22,500 following program

establishment.

B. Ecoﬁ;m%c Impact on Political subdivisicns; Specific Industries:
Seecliic groups of citizens,

Industrial and commercial Tacilities subject to APCC regulations in

West Virginia will be required to pay estimated annual fees totaling

approximately $530,000. Application fees for permits for new facilities
would range from $1.,00C to $14,000. Political subdivisions and groups

of citizens should not be affected.
C. Econcmic Inpact on Cltizens/Public a2t faxge.

Minimal economic impacts upon citizens at large should result from this .
regulation.

ture of Agency Fead or Authorized Representaiive

Vo = - ==
G. Dale Farley, Dlrectoréi;/////
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ME. DOUGLAS: I'd iike wo call the meeting of
Lhe Air Pollution Countrol committee to order. I want the
record to show thal we have Commissioner Cleve Benedicti,
Mr. L. Newbton Thomas, Jr., Mr. Samuel Kusic and
Commissioner Joseph Shouch, We have on hand a Court
Reporter, Ms. Christy Morris, and she will be Laping this
morning on Reg. 22. We will not record comments after Reg.
22.

So, first thing, Dale, do you have anything to
add?

MR. FARLEY: I’ve been told that people have a
hard time hearing; that’s the reason 1’11 stand up and make
Just a couple general comments about this Reg.--this
proposed Regulation.

Quickly, the purpose of the Regulation is to put
in place a structure for collection of fees for what we
call certificates to operate on an annually review of this
basis and for permit for application fees for sources of
modifications of facility. The Reg. is 1lntepnded to
generate something that we estimate in the range of about
five hundred thousand dollars per year to augment the—--or
to supplement the Commission’s budget which now comes
totally from either General Revenue appropriations by the

State, or 105 grant funding Lthrough EPA with a small
supplement to that being past refunds from DNR to handle a




segment of Lhe hazardous wasle regulatlions.

It’s our suggestion to the Commission, I reqguest
to the Commission to adopt this Regulation and file il as
an emergency rule, the follow up the notice of deficiency
from the EPA sent to the governor in February of this vear
relative to inmdegquate stale resources for the entire Air
Management Prograns.

As a part of the record on the hearing ol the
EPA’s notice of deficiency in that area and some
information that was conveyed Lo us by EPA and the 1889 and
1990 mid-year reviews of this program will be made part of
the record.

The agency has been underfunded for quite a
number of vears. We'lre finding greal difficulties in botih
obtaining and retaining technical staff to run the program.
We estimate that many of our incumbent engineering staff
were probably being paid six to seven thousand a year below
even entry level salaries for engineering positions in
general., That’s cobviously something that has to be
remedied over a long-term help of the agency and/or
carrying out Lhe types of programs bthat we have to here.

| We’re also finding thal in terms of equipment,

air monitoring activities were falling behind, Some of our

equipment was getiing antiquated and needs replacement. We

very freguently get comments from the cibtizens in the sblate




&
Lhet we are not dolng an adeguale air monitoring effort in
terms of the areas being munitored for crileriz, air
pollutions and the scope of monitoring activities as far as
cther polliutions,

We’'re also facing probably this year the passage
of & new Clean Air Act which will greatly expand what will
be reguired of the state in terms of developing and
implementing extensive new operating permit programs Lhat
the agency has not historically handled and many other
facets of that.

As far as what’s occurred in the last couple of
vears, we’'ve seen our budget in effect from, say the 1988
jevel decrease as noted effectively by nearly twenty-
percefil,. We've seen a real slight reduction in the 1888
budget level we’'ve had, and we’re not much above in terms
of personnel and personal services funding, much above
where we were in 1380.

In terms of this Regulalion structure and Lhe
background of it, this propesal we have out Loday was
talked about over a pericd of about year here with the
Commission, it was develouped by looking at either existing

state Regulations in the region or proposals Lhat were put

oul in terms of construction of the Reg. as to the fees
would be set and the category of the sources that would be

regulated and so forth. The fee levels generally overall,




we Lried to conform Lhose levels Lo whal we were seeing in
some ulher statesg, I'm sure we wWill gel comments on some
of the source categories as they may or may nob be levels
we're proposing today, may or not be in good align with
those. Overall, I think we conformed 1his more to the
patlern or the proposal we saw in Maryland, I believe last
year when we did the proposal.

It’s necessary al this time in implementing this
program as a new program and there again, I’1]l emphasize
the agency has not speclilal revenue money at all now. It
collects no fees for anyihing other Lhan just general
copying and so forth now. So, the structure of this thing
in terms of settiing il up has Lo be relatively simple; it
cannel be~-we don’l think it can be a pollubtion tax based
or some complex formulas used to figure fees on an annual
basis, and I think Lthis is about as simple as we can make
it. With that, right back to you.

MR, DOUGLAS: Thank you. We have several people
who would to make comments on this Reg. 22.

MR. SHOCK: Dale, what’s your current state

support, what’'s your current EPA grant support for your

program?
MR. FARLEY: In the year Jjust concluding, of
course, we’re starting a new year, In the year just

concluded as far as the Stale General Revenue appropriation




1 thinh we were around nine hundred Lhousand,
approximately, Jjust over nine hundred thousand. The
Tederal granl for that year or the vear we're really still
in here, was about approximately the same amounl, and
there’s some supplemental funding we're requesting from
whal we call leflb over PAWVOH funds, some twenty-five to
thirty thousand dollars, and Lhen there is available,
although we haven’t been able to utilize very much of it
some--money [or hazardous waste activities tLhrough DNR.

So, that’s where we are now. For the coming year, the year
we're in, excuse me, the fiscal year Jjust started, our
General Revenue appropriation was around seven hundred
glghty-nine thousand dollars. The projection is because of
the Clean Air Act implementation, there may be when there
is a federal budgel, Lhere may be a substantial increase at
least for the year, the upcoming year, fiscal year,

federal fiscal year "90-91, a substantial increase is in
federal funding. The one thing I might nole and I’11 note
that later here, Loo, 1ls that we will not be able to obtalin

Lhat full granl or projected grant award without at least

another one hundred forty thousand dollars in expenditures
beycnd our General Revenue budget because of matching
reqguirements, federal and state maiching fund requirements.
So, Lhere is 2 need just to obtain abt least that much in

matechling=—-
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MRE. SHOCHK: What about FTE's supperi currently?

MR. FARLEY: Currenl budgel starting this year,
we would projeci with support only maybe in the area of
Fforty-six, forty-eight people. We are not fully staffed
now, and perhaps another one or two people with Lhe past
vear’s funding with DNR.

MR. SHOCK: With the increased fee schedule, how
many more positions?

MR. FARLEY: With the increased fee schedule,
we’re locking ahead only aboul a year, bubt we have such a
substantial re-staffing job to do here. We would be
looking at something in the fifty-six, fifty-seven total
positiovns., I think EPA has emphasized Lo us that for Lhe
iong-term we recognize that, thai to implement all would
need requirements of the--probably need Lhe requirements of
Clean Air Act, we're going Lo need a substantial larger
staff than that.

ME. DOUGLAS: All right, any other questions?
Then, the firsi person we have on our list is Norman
Steenstra. If you will swear him in.

{Speaker sworn,}

THEREUPON came,

NORMAN STEEWNZSTRA
appearing before the Commission was duly sworn according

to law and tLegtified as Follows:
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ME. STEENSTRA: Ladies and gentlemen, thank you
[or the opportunity Lo speak Lo you Loday. 1 wanted Lo
give you a briefl hislory of our invelvement in this bill
thatl created Regulubion 22. The Wesit Virginia
Environmental Counsgel of which I'm 2 member, met in
September, thal’s sevenlLy-five unified groups Lhrough the
slate a list of pricrities that we felt had to be achieved
in Wegt Virginia,.

One ol the top six of the priorilies was
increased funding for this agency. You’re going (o hear
Loday--we worked very hard on that bill, in fact, I don’t
mean to be show and tell, but here’s my perscnal copy of
the bill signed by Lthe Governor and Speaker of the House
and Senate President.

We lobbied that biill because we felit this agency
degperately needed the money, was underfunded and was

understaffed and in such & bad shape that the federal

government was aboul to take it over. The citizens of West

Virginia are increasingly becoming more environmentally
aware and we thought an opportunity to provide some money
and quite frankly, up front, the proposal in (ront of you
in our opinion is ridiculously low. Youlre going to hear
several arguments today on why these things are probably
too high or shouldn’t be done at all.

The first one is you’re going to hear that other




states s 1l's relalive Lo oiher slates in their fee
stLruclure. Giher stales do nol have a program in axz bad =a
shape as Lhe Stale.of West Virginia. OlLher states have a
state governmenl commilbed to Lhe health and safety of iLhe
people of Lhal state. Other states are not about to have
their program taken away by Lhe federal government because
of underfunding or perhaps ineplness or whatever ii is,
certainly lack ol commiiment. Therefore again, when you
hear that argument, keep in mind we are not another state,
and 1in this law 2813 where two sections, one, providing the
fee structure; the secend one was an unprecedented for West
Virginia opportunities Lo sel standards more striclly Lhan
the Tederal government's minimals, 10 in fact, 1L was
unique Lo West Virginia, and we know of many cases in which
that is Lhe case.

The second issue you're going to hear we hear it

all the time is that we’re going bto drive business out of

this state. I’ve got a bag in front of me and I’'m going to
pick on seversl companies, but I certiainly don'i mean to
single any one out or get anybody, but this bag here I got
from Union Carbide through health and safety fair.
Everybody got it; every potential Jjuror got it, okay,
thousands of them. They bought thousands of cases of free
Coke and Sprite and free hot dogs and catered this, so when

Lhey say they don’t have Lhe money to perhaps triple what
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we'lre Lalking aboul here; leil’s think about tLhat. This 1s
somelhing that Ashland 0Ll gave my son in the mall, my
fourteen year o0ld son. I'd love to show you some of the
stuffl in Lt. This is where they spend their money, while
Lhe people of this state are getting sick and dying. I
support Ashland--well, I can pass this around if anybody’s
interested.

Here’s one of my favorites. This is DuPunt's.
This is a liitle iLhing that they spend their money on.
They give kids arrangements, Loo. So, I’m asking you when
you hear that this is going to drive business out of the
state to think twice about that. The cost of a power plant
to build a John Amos size power plant, the fee structure is
ten thousand dollars; most of us drive cars that cost more
than that. Ten thousand dollars does not even cover the

printing of the propaganda that goes in your utility bills

saying they’re noi responsible for acid rain.

The third thing, and I heard this from a top ATC
official and it probably made me the angriest and that was,
"Gee, we've got a propose the things low, or they'll never
gel passed in the House or in the Senate next vear," and
I'm saying, "Pleause gentlemen, that’s my job and the
people in this room; we’ll get it through.” Be
consclousness, environmental consciousness of the House and

Lhe Senate and the administration is increasing, it's at
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least proportionally to whal the average cilizen is in this
state, theilr consclousness. I'm asking you to take a bold
move and at least trouble every single one of these
proposed permit fees in order to give us the ability to
menitor alr Instead of having every stack in the state
self-monilored industry. Anolher example, Ashland 01l
case, we have no dats because Kentucky crosses the border
and takes the data and then brings it back. The
Town of Chester i1s about to be--an incinerator, a hazard
waste incineralor is about to be located exactly across the
river from the Town of Chester. We're not going Lo know
what's blowing in West Virginia.

We’re asking you, the citizens are asking the
leaders and people like yourself to show Lthe kind of

foresighl that we need to protect our environment through

the '60’s., Thank you very much.
{Speaker excused.)
MR. DOUGLAS: Thank you. The next speaker on
the list is Jod& Lapcevic.
{Speaker sworn.)
THEREUPON came,
JOE LAPCEYVIC
appearing before the Commission after being duly sworn
according bto law testified as follow:

MR. LAPCEVIC: Good morning. I°’m Joe Lapcevic
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with Allegheny Pouwer., I’'m representing Monongahela Power
this murning, and we’d like to offer the following comments
on the proposed rates,

Monongahela FPower achknowledges the fact that
sufficient funding is necessary to properly implemeni the
dulies of Lhe Commission. However, funding of the Air
Pollutlon Control Commission by way of a fee charged for
permits and certificates to operate, is in reality a tLtax
on West Virginian industry. The general revenue tax should
provide adequale Ffunding for stale programs such =2s those
implemented by the Commission. Additional monies raised
through a [ee program should be used to enhance the
management and administration of Lhe existing programs and

not as a means to alleviatle the Air Pollutbtion Ceontrol

Commissicon’s burden on the general tax revenue.

The establishment of group categories and the
assessment of fees based on those categories appears to be
related to ability to pay and not actual cost imposed by
the group. Monongahela Power believes that the proposed
fee schedule is excessive and not commensurate with either
the service being provided or tLhe cost of implementing the
programs, A cerlilicate to operate requires minimal
resources tbo issue, but the annual Tee can run as high as
ten thousand dollars; while Lhe Ffee [or a permit to

construct, which should reguire a substantial expenditure




of Lpe Commission's resocurces, i1s oniy one hundred dollars.
The total fee assessed Moncongahela Power will be fortyv-five
Lhousand annually for a certificete Lo operate our
facilities located in West Virginlia. The fees paid by
Monongahela Power should provide ample funding for an
additional Commission employee. We believe thal a
Commission employee would be capable o working on more
than Jjust Monongahela Power facilities. We believe the
amount of fee should be based upon Lhe amouni of resources
the Commlission must expend to issue a permibt or certificate
Lo operate.

We understand the Commission’s need to raise

funds; however, we feel the assessment of a ten thousand

dollar annual fee on major facilities for a certificate to
operate is burdensome and unwarranted considering the
effort required by the Commission to issue a certificate to
an established facility. Pennsylvania recently established
a similar fee program. Stationary sources are assessed an
annual fee of Lwo hundred dollars for a certificate to
operalte. The two hundred dollar fee encompasses all air
pollution sources within the state rather than listing
group categories and heavily burdening major facilities.

We urge the Commission to attempt to identify all regulated
facilities Lo which these regulations might apply, and thus

spread the burden more equitably asmong a2ll regulated




Tacililties.

Some specilic commenls to the Regulation.
Section 3.1 refers Lo sources subjecl Lo various permil
regqulirements; however, the term is not deflined in the
proposed regulations. The term sources should be changed
to lacilities tu maintain cunsistent terminology in the
propused regulation and to properly identify what entities
are required to obtain a permit.

Seciion 4.1.a. reguires a certificate to operate
for any facility or stationary source. As defined, several
statjionary sources could exist at one facilityv. We

believe Lhe intent of the regulation is to reguire each

facility to oblain one certilicale Lo ovperate. Also, only
facilities subject to section 3.1 should be regquired to
obtain a certificate to operate. To clarify that only one
certificate 1o operate is required for each [faclility
subject to secticen 3.1, please deleite the words, or
stationary source, from secbtion 4.1.a and add, subject to
the provisions of section 2.1. Furthermore, seciion 4.1
requires 2ll facilities to obtain a certificate to operate
before operaling a facility within the state:; however, only
facilities specified in the nine categories of section 4.4
are sublJect Lo a fee. We suggest that Group 9 include +the
phrase, all other facilities subject to Lhe provisions of

segtion 3.1, and that commercial facilities such as dry
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cleaners, gasoline service statlons, pheoto developing and
processing facilities, eLc., also be lncluded in Group 9.
Final comment is all boilers and process
equipment should be identified in a group. Greoup 7 of
section 4.4 includes coal or other solid fuel-Tired boiller
or process equipment with a total design heat input greater
that one hundred miilicon BTU’s. per hour. Group & includes
similar boilers or process equipment with design heal input
grealer than fifty million BTU hours but less ithan one
hundred million BTU hou?s, however, the bolilers or process

equipment with a2 design heat input between the ten million

and fifty million are not mentioned. We suggest that suach
boilers or process equipment be included in Group 9.
Thank you for allowing us to come and speak with
you,
{Speazker excused, )
MR. DOUGLAS: Thank you, sir. The nexL person
on Lhe list is Brian Lee Hagenbuch.
(Spesker sworn.}
THEREUPON came,
BRIAN LEE HAGENBUCH
appearing before the Commission after being duly sworn
according Lo law testified as follows:
MR. HAGENBUCH: Commissiconers, thank you for the

cpportunity te address the Alr Pollution Control Commission




in regards Lo proposed fees schedule for pollution emiliing
Industries in West Virginia.
First, I will stale firmly that the proposed fee

schedule is Loo low for many iLndusiries, When you consider

many of Lhe mega-corporations such as Union Carbide, GE,
Dupont, BASF in Huntington where I live, which are Lhe
primary emitters of toxic substances, they’ll loovk at this
fee schedule, they wen’t even wince at it, they won’t even
wink at it; that’s cost of doing business. Much like, I

need about ten bucks a day, I figure in my budget to eat,

s0, 1 say, okay, ten dollars and I won’t even look at it;
that'’'s what’s going to eat. Industries are going to look
at ten Lhousand dellars 2 year, we can pul up with that,

fine, no problem. Sco, for Lhose big industries, they’'re

not seeing a problem, bubt for the small industries, mayvbe
the mom and pop dry cleaners, maybe ithey will have a
problem with two hundred dollars or three hundred dollars,
whatever you propose.

The proposed fee schedule does not adequately
compensate the Air Pollution Control Commission for their
respongibilities and it does azhsolutely nothing to reduce
air pollution. That’s our goal, right, producing sir.

pollution. This schedule that you have proposed allows

industry to continue Lo pollute and offers no incentives to

industries who are reducing emigsions or who are developing




allesrnate chemlicals and processes Lo eliminate the
necessity of producing hazardous wastes,

What I'd like to do is propose a radically
different fee schedule, but I don’'t wanl you to get hung up
on the word radical, because what this is is progressive.
We have Lo progress if we're golng to start cleaning up
Lhe environment. This fee schedule considers each
pollulers separately. More importantly, it rewards

polluters who are cleaning up Lheir act, punishes those Lhat

fail to reduce emissions and provides economic benelits to
indusiries altlempting to reduce the productlon of hazardous
chemicals.

To my knowledge, Lhis plan has not been
implemented for air emissions anywhere in ihe couniry yet,
but one that has been discussed in many states. I Lelieve
New Jersey has this proposed fee schedule for ground water.

Simply put, I propose that we muake polluters pay
by the pound, and I’ll give you an example of ihis. Can
you put that up on the blackboard or something. I’ve four
or five--I've listed four classes of chemical emitters.

The emissions classes are those chemicals, they’re not by
industry, they're by chemicals. Most standing chemicals
which are currently regulated by the EPA, your
particulates, your sulphur dioxide, your nitrogen oxide.

Then the second line is the Clean Air Act additions, the
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oLlher one hundred eighly or ninely chemicals that are going
Lo be regulated by the EFPA under the new Federal Clean Air
Act. The third line is the olher chemicals that are listed
in Sara Title I1II, the other hundred and twenlLy or Lhirty
that do not fall under the Clean Air Acl, but instead are
considered Sara Title III, and the fourth category is the

octher emissions, maybe Lhose that have been delisted by the

EPA.
Now, how will this system work? I’ve got four

years up Lthere, 18380, 1833, 1955, and the year 2000, and
the proposed fees per pound for each of these emissions.
Now, let’s say that we have a fictiticus chemical company
called Dirty Air Chemical Coumpany. Under Lhe propoused
schedule by APCC, lel’s say they have Lo pay [ive thousand
dollars a year. Well, that would be the cost of doing
business, five thousand dollars a year. We could put up
with that. Under my fee schedule, lelL’s say that this
Dirty Air Chemical Company is putting oubt one hundred
thousand pounds of particulates, a hundred thousand pounds
of VOCS, ten thousand pounds of sodium sulfate, ten
Lthousand pounds of sodium hydroxide. I think that’s one
for each of those classes up there. Under my proposed fee
schedule, Dirty Ailr Chemical will pay $15,400 in 1950. One
hundred thousand pounds of Lhe particulaies at ten cents a

pound, that’s ten thousand dollars. That'’s not a fine,

&
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Lhat’s Jusi & few for Lhem Lo emitl the particulates. Now,
we bring in $15,400 in 1880 from this particular chemical
company . Let's Dirty Alr is concerned aboul the
environment. They're concerned about the high cost of
paying for Lthese [ees, and Lhey have idea; Lhey have =8
proposal, and in Lhe research and development department

they say, "We've gol an idea here and we can reduce our

particulates, Lo say fifty thousand pounds.,” Sov, where can
we g0 for money for investmenl. One of Lhe things that has
been done in other stabtes isg that the air pollution
agenclies have provided Lechnical assistance grants for
research or development grants to induslries so that they
can re-invest money to look at pellution reduction methods.
Let's say in 1880, Dirty Air Chemical gves and
gets a grant from the APCC to look into their particulates
and VOCS emissions, okay, 1993 rolls around and they have
particulate emigsions are reduced to fifty thousand pounds,
and Lheir VOCS emissions are reduced to fifty thousand
pounds. They’ve cut Lhose two in half. Now, under the
1883 proposed fees, the amount thal Dirty Alr Chemical will
pay in fees will be $8,300. They’'ve almost cub it in half.
If Dirty Air Chemical would maintain businegs as usual, not
do anything to reduce thelr emissions, Lheir fees in 1983

would be $25,800. Under the APCC schedule, it’s still

$5,000 per year,




Although this is & very simplistic example,
industry has obitzined 2 [inancial reward for reducing thelrp
emissions, and the heslth and welfare of the public and the
enviroament has benefited greatly.

Another way Lo assess Tees is across bthe board

rates per pound, and this was proposed in Chio in a tough

on Loxiecs bill last year. They said, well, in 1980, we’ll
make it a nickel a pound, in 1991, we’ll up it to ten cents
a pound, etc., bul there’s some flaws in that system
because it deesn’t consider the toxicity and Lhe hazards of
individual chemicals much like what we’re doing here.
That’s just an acrouss the board emissions. If vou have s
million pounds in emissions then it’s a nickel, and it’s
[ifty Lhousand pounds Lhat you owe, Instead by pro-rating
fees based on the hazard assessments for each emission, a
fair and equitable fees system can be developed. This also
provides incentives bto reduce emissions of the most
hazardous chemicals, and we can leave the other ones, the
other emissions to minor Sara Title III alone for now;
we'll worry about them later.

Now, you’'re saying, £osh, $15,000, that just
tripled the fees, bult whal are we going to do with that
money? Well, Lthe Air Pollution Control Commission is
woefully underfunded. The funds provided by this fee

schedule can go for inspectors, equipment, enforcement,




moniloring, 211 the things that Lhe Air Pollullion Control
Commission needs to operabe as an agency to regulate and
enforce environmental laws in tLhis state, But, the other
thing is that grants program Lhat I talked about, technical

asslslance grants and the grantis for research and

development proposals that have industry-wide implications.
Here, we're actually taking the industry’s money, giving it
back to them In a pot and say use it [for research which
reduce ithe emissions. That has to be ithe overasll role
whether it be in a local state or z national level,

Under Lhe proposed scheme, industry doves not cnly
benefit from reduced fees. Industries will experience a
direct savings cn handling, the storage, Lhe itranspori and
treatment or disposal of hazardous wasle. Indirect savings
will result based on regulatory compliance, and all the
paper work you have to go through right now to emit these
hazardous chemicals, legal adv;ce, insurance and managerial
time, savings will be enormous. They add up over a time,
It's never--thesgse savings are never coansidered when
industry says thal cost Loo much money. Reductions will
also be found in raw malerial use, operating costs, hazards
from workers, to workers and from public exposure,
warketing, public relations were reduced in emissions. You
heard all the industries on Earth Day say that. The

rewards to the environment by such a fee system and such
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research and development should be obvious.
The U. 5. Oflfice of Technology Assessment, OTA,
in thelilr 1885 pamphlet, Sericus Reduction ol Hazardous

Wasle, states the following:

Over ninety-nine percenl ol federal and state
spending iy devoted to contlrolling polluLion after Lhe
wagle 1s generated. Less Lhan one percenbt is spent to
reduce Lhe generation of waste. Let’s not make it; let’s
eliminate 1t. What we’ve gobt here under this {ee schedule
is a way that we can pul money into research and
development Lo eliminate the waste Ffrom being produced.
another thing they say at 0TA is they reduce wastes to
prevent pollulion from being generalted at ibks source is now
a practlical way to complement the costly poliution control
regulatory system. Despite claims Lo Lhe contrary,
industry has not taken advantage of all effeclive wasie
reduction opportunities Lthat are available. One example I
l1ike Lo use. Lel’s use mechanical scrubbers instead of
vrganic solvents will reduce our VOCS emissions.

Federal law states that wasle reduction is the
preferred anti-polliution method, but government actions
often send a different or amblguous message Lo waste
generators, permitting polluters to pollute. It goes
againsi the Federal Clean Air Act. It goes against what

we’'re trying to do. A schedule like this, we’re frying to
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reduce emissions.
In 1986, national spending for pollution control

was seventiy billion dollars. Twe thirds of this was spent

by industry. A lot of that I think they figured outl is
like a million dollars per page of regulations. That’s
Just paper work,. Many hazardous wastes zre not yet
regulated. We can expect as these hazardous wastes are
regulatled, the expenditures will increase because the paper
work is going to increase.

Pollutlion control does not pay, straight from the
OTA manual. Once polliutlion is produced, it is too latle.
Efforts must be gulded toward eliminating pollulion at Lhe
source.,

Commissioners, this is (he decade of the
envipronment. Let us show the residents of this greal state
that you zmre Lruly concerned about thelr heallh and
welfare. Lel us make Lhe West Virginia Air Pollution
Conlrol program a model Lo be emulated by the other forty-
nine states. Lel us also be an example of how indusiry,
governument and the environmental community can work
Ltogether Ly developing Lhe model schedule I have outlined
Lo reduce Lhe amount of alr pollulion being emitted into
our skies. hank vou.

{Spesker excused. !

MR. DOUGLAS: Qur nex!l spesher will be Mildred




26

Hollt.

{Speaker sworn.)
THEREUPON cauwe,
M ILDREDL HOLT
appearing before Lhe Commigsion after being duly sworn
according to law spoke as Follows:

MS. HOLT: Geood morning, my name is Mildred Holt,
and I am co-chairman of Peouple Concerned about MIC, a
commurni ty-based organization from Institute, West Virginia.

I thank the Cheir and the members of the Air
Pollutioun Control Conmission for ihis opportuniiy to
provide compentls pertaining to implementation of the Air
Quality Managemenl Fee Program which is one of ihe major
componants of the Alir Pollution Control Bill enacted by
LThe Westi Vipginia Legislature in March, 1890.

Citizens throughout our state worked Lirelessly
for passade of Lhe Clean Air Amendments known as House Bill
2813, Now we are equally concerned that the key provisiocns
of Lhis bill are fully implemented. I am here, Lherefore,
to speak [or adoptltlon of an air qualily management [{ee
program which will do two Lhings: Eslablish a program to
collect fees [rom designated calegories of air pollutlions
svurces for certiflicales Lo operate and {for permiis Lo

conslouct, medl Yy or relocate, and Lo provide, number Lwo,
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provide critically needed funds Lo supplement the budget of
Lhe historieally underfunded Stale Alr Pollution Control
Commissjion.

As a8 reminder to everyone, Llhe West Virginia Air
Pollution Conirol Administiralion was creaied by Lhe West
Virginia Legislature in 1961 to provide a co-ordinated
statewlde program Lo prevent and contrel air polliution and
assure air quality. This law then created the APCC as the
agency of State Government to develop--implement and
enforce air pollution control regulations and requirements.
Then, of course, in March, 1990, we have the new amendment
which empower Lhe agency Lo sel to zlleviate long-standing
pollution prublems.

By being chronically underfunded and thus unable
to do Lhe Jjob it was originally intended 1o do, a support
financing mechanism for the beleaguered Air Pollution
Control Commission is long overdue. The Legislature’s
inteni was to change this ovversight by allowing the
colleclion of permit and operating fees to be applied 1o
paying salaries for technical personnel and for operating
expenses ol the APCC.

The Air Pollution Control Commission now has the
opporlunily Lo become more zaccountable Lo Lthe public by
tahing leadership in selling Wesgl Virginia's own
egulations Fur texio zir poflulantls as well as lmprosed

ey
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monitoring of compliance of the law by both new and
existing plants and factories.

The efforis of the chemical induslLlry teo
voluntarily reduce Loxic emissions are ceritainly recognized
and welcomed. However, by Llheir own reports, mililions of
pounds of toxic emissions continue to be poured into the
almusphere, It is Lime bLhat West Virginia industries and
businesses begin paying for Lhis massive environmen(al
contaminalion. The projecied fee s=chedules will help level
the playing field which has a#lways been grossly uneven.

The Fee Program. The premise of the recommended
fee schedules has merit. However, there are serious
guestions as Lo wheilher health, salety, environmential
impact of some polluting scurces may be greater than
others, Under the section, Reguiremeni for Permit to
Conslrucl, Mudily or Relocate, for example, should not Lhe
construction of a large planl or faclory as oupposed Lo Lhe
construclion, relovcution or modificatlion of a small factory
reguire different fee charges, or, why should the
construclion permil lee for a huge electric puwer plant,
for example, be Lhe same as {or medifying a plani of
similar or smziler sige?

The point I wish Lo make 1s thal base fees as

recommended shouid Le eslablished for the llsled catezurles

wilh wscalating fee choarges in relation Lo Lbe fmpact
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variables of & polluling source, Lhal is, plant size,
proximily to residential areas, toxicity, volume esmilbed,
aelc.

Under Certificabtion Lo Operate, the lee schedule
seams guilte low when Lhe purpose, pollutant-emitting
potential, and size of Lhe plant or lfactory are used as a
parl of the criteria for establishing fees. Further, 1t is
believed that the combined projected certificate and permit
fee total of a2 little more than a halfl million dollars
should be much more for the entire State of WestL Virginia.
IL is understood tLhai every variable cannol be addressed in
delLermining fees, bul the criteria should have the coummon
Lhread of impacli accountability.

Though our awareness level 1s much improved since
the advenl of SARA& Tille III, the public desperately wants
an independent zgent to analyze and inlterprei informalion
pertaining Lo air pollution. The APCC could provide this
service Lo concerned clitizens. In addiltion to becoming
more accountable to the publlic, the Commission can become
more Lthan just a monitoring agency. It can help educate
the public about its mission and thus acquire much needed
grassroots supporti. IL also can woerk coouperatively with

educalional sysiems and other agenciles such as Lhe National

ITnstlitule of Chemwlical Studles or fthe common good of West
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Finally, an improved quality of environmental
life demands co-exislence between businegss and society.
This new decade is beginning wilh many positive signs that
tolerance of pollution by both business and the citizenry
is on Lhe decline. Hopefully, ithe best spinoff will be the
development of new technoleogy which in turn will create
expanded produclion and more Jjobs while Laking into account
the environmental faclior. Thank you.

{Speaker excused.])
MR, DOUGLAS: The next speaker on our lisi is
Bob Foster.
{Speaker sworn.)
THEREUPON came,
RGOBERT L. FOSTEHR
appearing before the Commission after being duly sworn
according to law testified as follows:

MR. FOSTER: Good morning, my name is Robert L.
Foster, and I am Lhe Chairman of iLthe Wesl Virginia
Manufacturers Associalion's Commitiee on Health Safety and
the Environment, I’m here on behalf of Lhe over two
hundred [ifty companies which comprise the Association,

many of whom will be affected by the Alr Quallity Management

Fees being discussed today.
The WVMA appreciales the need fur supplenmental

funding by Lthe Alr Pollution Control Commission and accepls
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ihe decision to raise funds with ithose Air Quality
Management fees. We encourage the APCC to use the fees to
bolster the Commission’s permit secilion, so that permiis
are considered and issued expeditiously. 1f the APCC steff
levels cannot be increased to take advantage of the
increased funding provided by these fees, we suggest that
the APCC consider contract employees Lo write permits under
the APCC’s supervision.

While the WVMA acknowledges the need for Air
Quality Managementi Fees, it is very concerned that the
fees, which are in fact a tax, will continue Lo grow.
Industry in West Virginia already bears a significant
general revenue Lax burden, some of which necessarily goes
Lo support state regulatory agencies like Llhe APCC.
Forcing industry to pay fees such as Lhese 1s double
taxalion and resulls in induslry paying twice Lo support
the same program. The WVMA would silrongiy oppose any
attemplts Lo increase ilis mewbers tax burden by increased
fees in fulture years.

The Association generally commends the APCC for

development a simple program thal raises Lhe desired funds

without unnecessary regulation. However, certaln rule
changes would aid in clarifying its intent. For example,
rule establishes fees for Lhe issuznce of permits and

operating certificates, bul does not dou sov in a unilorm




manner, The regulated entitles are reflerred Lo variously
as sources, sliationary scurces, and facililblies. The
regulations should make clear that the only regulaled
entity is a facillily, as that term includes not Jjust
individual staliovnary scources, but egach group ¢f sources
that fits the facility delinition. The rule should also
clarily Lihat a group of sources which qualifies as a
facility would only have Lo obtain a single permit or
operalting certificale for Lhe group rather than a permit
or operabing certificate for each source in the facility.
We beiieve this is the intent of the APCC, bul further
refinement of the rule could clear up this matiter.

Nol a2ll stationary sources of alr emissions are
subjecl Lo regulation. Section 3 regquires feeg of those
sources which are subject Lo other state air gquality
regulations. Section 4 should be drafted to reference
Section 8, so that the same facilities which get
censtruction, modification and relocation permits are also
required to obiain operating certificates. There is no

reason why facllities which are exempted from permitiing

regquirements should be obligated to obtain an operating
certificate.

The faeilities listed in Lhe nine groups sebl out
in Section 4.4 do not contain all possible categories of

facilities, and consequently it is possible that a facility
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could be ordered co obiazin an operating certificate but
would not be required to pay a fee since 1t did not belong
in any of the ldenitiflied categories. Conseqguently, the
WVMA has suggested Lhat the lasl category be changed to a
caleh-all provision which inecludes all other facilities for
which an operating certificate ig regulred bul for which a
fee has not been established,

The changes I have outlined would have Lhe effect
of making all non-exempt facilities subject to permitting
reguirements of Section 3, require the same facilities to
obtain an operating certificate under Section 4, and
regqulire an operalting certificate fee from each of the same
facililies., This approach would eliminate potential
misunderstandings regarding the scope of the rule and give
clear notice to the facilities to which it applies.

The WVMA has proposed a number of other changes
te the regulabions which 11l believes allow more effective
implementation and fairer applicalion of the Alr @Quality

Management Fees. Those proposals are contained within the

written commenls which we have submitted to Lhe Commission
today. We commend those comments te your close scrutiny,
as we feel they are constructive changes that will enhance
ovperation of the permit program.

Thank you for the opportunity for presenting

these comments.
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{Speaher encused. )
MR, DOUGLAS: All right, Lhe next speaker is
David Grubb.
{Speaker sworn.)
THEREUPON came,
D AVID GRUEBEB
appearing before the Commission after being duly sworn
according to law spoke as follows:

MR. GRUBB: May it please the Commission, my name
is David Grubb., I’m an Attorney licensed to practice law
in Wesi Virginia. I’m also a Member of the House of
Delegaies and serve on judiclary committee which congiders
the legislation thal gave rise to {ihe regulallion thai’s
before you today., I also serve when I'm not al the
Legislature, as Execullive Director of the West Virginia
Citizens Action Group, an organization that has been
involved in the issue of air pollution for the past sixteen

venrs in our state. Sadly, many of my comments today could

be almost identical to comments that have been given a
decade ago. In terms of the issue of funding in the
agency. wWe've been saying that for a long, long time,

this agency is underfunded. We’ve been talking aboul these
issues {loxic air polluilion and need Lo do something. To
this day, Lwenly years afler the passage of the Clean Air

Act, cnly seven touxic air pollutants are regulated by the
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Federal goveromment, 14’3 craiminal whatl's happening in the
area of Loxics.

What I want Lo do brieflly (s talk a lilLtle bit
aboul legislatlive hislory of Lhe legislation, House Bill
2813 that became law and gave rise te the regulatlon. in
doing sou, I [ind myself{ oddly enocugh in agreement wilh atl
leasl vne point thal Bob Foster made, and that polnt is
Lthat there was no intention thatl there be double Laxation.
In fact, Lhe legislative intlent, znd on this lssue because
I worked so closely with the speaker and olher members of
the Senate and the House, I think I understand I understand
the legislative intent where Lhat it eventually this
principle of Lhe polluter paying will ultimately supplant
general revenue Tunding for agencies dealing with
environmental matters. The problem we have is that
depending on general revenue funds to fund these kind of

agbivities that can be financed for user fees is going to

be an origoing struggle with dwindling resources, Lncrewue
in demands, we’'ve gol Lhe educalion summit coming up in
less than a month; those kinds of issues are--or a litlle
over a monlh, those kind of lissueg are going to becone
increasingly troublesome for Legislators as s public policy
malter and for the Governor to deal with. As a
conseguence, this idea of the polluler pays a user pailid

principle is something that has caught on in other parts of
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the counirpry and really for Lhe Flrst Lime in tnls pleve of
tegrslation is bLeing introduced in West Vigpginla on a broad

cale.

)

Our idea was Lhal 1L would go Ffurther bthan Lhe
present rule contemplates, and that instead of raising
approximately five hundred thousand, this agency would have
raised an addibLional source of money, at least as much as
the general revenue and something in addition to that to
allow Lo begin Lo doing the Jjob. Then, we could come back
nexl vear and Lzke a look al the general revenue lgsues and
hopefully find a way to phase some of those out ur reduce
them 2 little bit so that we can fund the agency from the
Individuals who are causing bLhe agency tu do iLbs work.

Importantly, there was a comment made by the
individual tesbtilying on behalf of ithe electric utiliity

industry. He indicated that the fees should only be

commensurate with costs to do the service, tLhat 1s Lo
provide the licensing and the operating cost in-house.
Clearly, that was not the legislative intent. If vou’ll
read the legislation, Lhe purpose of the legislation was to
provide the cost of regulating the industries thati are
polluting, nol just the cost of issuing the permits or
getting ocut Lhe licenses or Lheose kinds of things. it’s &
much broader mandate. S¢, I think when you look at Lhe

cost of the agency and compare that to how much iLthis piece




vl degislation=-=ithils regulalion ls deneralindg., 1lL's nol
dulng as much zas I think as a legislator 1L was Lnlended Lo
do.

Importantly, the contexl In which occurs has Lo
be considered of uitmost imporitance. A little over Lhree
weeks ago we released a report entitled Polsons in CGur
Neighborhoods Touxic Pollubion in Wesl Vigcginia thatb I'd
like to pregent as parl of Lthe record and have it lodged
with the Commission. The findings in thelir repori are an
ongoing revelation for all of us. First of all, I think
it's dlmportant Lo undersland that Lthal repori has a number
of limitations before we start extolling iit’s virtues,
Lhere’s some Lhings that are limited in it. Number one, it
only deals wilth those manuflacturers who are required under

Sara Title IITI Lo report Lo EPA. So, it only addresses the

larger manufaclburers, not a lot of the small scurces of
Loxic pollution. S0, with a glimpse ©f the problem, not
the total problem, in addition in Lhe lsst couple vears
several chemicals Llhat had previously been part of this
Sz