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“On page fourteen, subsection §45.13.6.5 after the
word “ITWIlithin” by siriking the word “twelve (12)” and
ingerting in lieu thereof the word “six (8)".

) The legislative rules filed in the state register on
the twenty eighth day of August, cne thousand nine
hundred ninety-two, modifled by the air poliution
control commission to meet the objections of the
legislative rule-making review committee and refiled in
the state register on the nineteenth day of February, one
thousand nine hundred ninety-three, relating to the gir
pollution control commission (regulations to prevent and
control air pollution from the operation of coal prepa-
ration plants and coal handling operations), are

authorized, .
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&y} The legislative rules filed in the state register on
the thirty-first day of Augus:t, one thousand nine
hundred ninety-two, meodified by the air polluticn
control commission to meet the objections of the
legislative rule-making review committee and refiled in
the state register on the nineteenth day of February, one
thousand nine hundred ninety-three, relating to the air
pollution control commission (requirements for pre-
construction review, defermination of emission offsets
for proposed new or modified stationary sources of air
pellutants and emission trading for intrasource pollu-
tants), are authorized with amendments set forth below:

“On page twenty-one, subsection §45.19.12.5 after the
word ‘[W]lt’nm” by striking the word “twelve (12)” and
in lien therenf the word “six (6)”._

E’Lz) The !egxslatne rules filed in the state register on
the twenty-eighth day of August, one thousand nine
hundred ninety-two, modified by the zair pollution
control commission to meet the objections of the
legislative rule-making review commitiee and refiled in
the state register on the nineteenth day of February, one
thousand nine hundred ninety-three, relating to the air
pollution control commission (requiring the submission
of emission statements for volatile organic compound
emissions and oxides of nitrogen emissions), are autho-
rized with the amendments set forth below:
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45CS5R19

FILED

TITLE 45 Fes 15 | 31PH'93

LEGISLATIVE RULES
WEST VIRGINIA AIR POLLUTION CONTROL COMMISSION

CFFICE CF
SERIES 18 . SECRETAS
REQUIREMENTS FOR PRE-CONSTRUCTION REVIEW, DETERMINATION
OF EMISSION OFFSETS FOR PROPOSED NEW OR MODIFIED STATIONARY
SOURCES OF AIR POLLUTANTS AND %B-B%E-C@NEE—P’PEMISSION TRADING FOR

§45-19-1. General.

1.1. Scope. -- 1t is the Intent of the Commission that all applications filed by
any person to construct major new or modified stationary air pollution sources,
intending to locate in areas with air quelity worse than the levels set to protect the
public health and weifare, or that might impact those areas, must adequately meet
the pre-consiruction review procedures and conditions of the Clean Air Act

Amendments of-H9FFas amended and this régulatlon

”I‘hese conditions are designed to ensure that the major new or modified
source's emissions will be controlled to the greatest degree practicable; that more

than equivalent offsétling emission reductions will be obtained from existing

sources; that there will be progress toward achievement of the National Ambient Air
Quality Standards ‘and that all applicable air pollutlon rec‘ulatlons adopted by the
Commission will be met.

Further, it is the intent of the Commission to extend to the owners or
operators of exisiing scurces an alternative emission reduction concept, called the
EBuirble-Ceoneeptt"Emisgion Trading”, which permits a greater burden of conirol
where the cost of control technology is low, and a lesser burden where the cost is
high.

The use cf the-bubble-concseptemission trading is intended to be and should
be Interpreted to be, an alternative means tc expediticus compliance with the
applicable regulations, not as a way to avoid or unduly delay compliance with the
requirements of Chapler 16, Article 20, of the Coede of West Virginia, of 1931, as
amended, (the Code) or the Federal Clean Air Act, as amended, nor the apphcable
regulatlons, nor as a way to avoid, delay, or reduce the sanctzons flowing from
previous or future non- com_plzance

1.2. Authority. -- W. Va. Code §16-20-5
1.3. Filing Date. -- Ap®it-27-31983
1.4. Effective Date. ~- W&y=295-1883

1.5. Type. ~- This regulation is a legislative rule as defined in West Virginia
Code, Chapter 29A, Arxticle 2.
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45CSR19

§45-19-2. Definitions. -

2.1. "Actual Emlsszons”,-s-ha.—ﬂ&nea:n-the-aefua; vate-cf-emissione of e pohrtarst
Frem-z-fecility-er wouree using actuel operating houre r production ratess s-and-type
of -materiais -preeessed— -stored or combusted-during a-selected-time-p errcd y-whieh
suﬂ-}rpfe-dﬂreheﬂ-rate—s-ha-ﬂ-bem&pomr&s-per-heur-ba:sm—afrd—w-me-}rﬁrch-seiee%e&
time peried-shali-be ortwo-yearpericd unless-a determination-ds-made-by-the Director
that-a-different-production-rate-er-time -period--is-more representutive-ef -nermal
8 peraticiT o1-is necessary- to carry out-the intent of-this-regvilatiorr~ For any facility
er-source-whith-hes et -begun- -nermal -operations y-actuat -emissions -equat -the
poteniioi-to-emi- e?-the-faeﬂi%y-ofwmeerr{he-daie-e-f fﬂmg-ef-the—&pp-heaaﬂn--te
eenstruets means the actual rate of emissions of a pollutant from an emissions unit,
as described below:

a. In general, actual emissions as of a particular date shall equal the
average rate, in fons per vear, at which the unit actually emitted the pollutant
during a two (2)-vear period which precedes the particular date and which is
representative of normal gsource operation. The Chief mayv allow the use of a
different time veriod upon a determination that it is more representative of normal
source operation. _Actual emissions shall be calculated using the unii's actual
operating hours, production rates, and tvpes of materials processed, stored, or

combusted during the sefected ‘ume perlod

—— =T e

b. The BHreeterChief may presume that source specific allowable
emissions for the unit are equivalent to the actual emissions of the unit.

c. For any emissions unit which has not begun normal operations on the
pariicular date, actual emissions shall equal the potential to emit of the unit on that
date. _

2.2. "Allowable Emissions" ;shall mean theemissions rate eadeulated using-the
mazxinmmm-rate capecity-of the-seuree-and-the mest siringent-of the-feHewing:

{ay-TFhe-appHeable-regulations-for such scureerory
£y~ -Theemizasions rete-specified-z2s o permit-conditions

€e3 - Ay othrer-tepel-reguiremenisepforceatle-by-thre Commission tnrder
Ehepter Sixteens-Article-Twenrty-of the-West-Vipghtie-Codeand-py-the {inited Hiates
Errironmental Protection -Ageney -FEPA - unrder -Seetion 435 of -the-Clean-Air-Aets
means the emission rate of a stationary source czleulated using the maximum rated
capacity of the source (unléss the source is subject to federallv enforceable limits,
limits established by the Commission or Chief pursuant to the Commission's rules
whlch restrlct the Operatmg rate, or hours of operation, or both) and the most

a. The gppliga:fble_ standards 2s set forth in 40 CFR Parts 80 and 81;

b. The applicable State of West Virginia emissions limitations or permit
conditions, 1nc1ud1ng: those W,Lth a futur'e comphance date; or

-
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c. The applicable federally enforceable emissions limitations or permit
conditions, ineluding those w1th a future comphance date

2.3. "Applicable Regulations"s-shat-mean means, for the purpose of this
regulation, the West Virginia Administrative Regulations of the Air Pollution Control
Commission as promulgated pursuant to the Code of West Virginia, of 1931, as
amended, and regulaticns of the Environmental Proiection Agency promulgated
pursuant to the Clean Air Aect.

2.4. "Applicant"yshel-mean means any person who makes apphca‘uon 10 the
CommissionChief for a permit to construct, modify or relocate a source in West
Virginia under the provisions of this regula‘uon

2.5, "Alr Pollutants'y-shai-mesn means solids, liquids or gases which, if
discharged into the air, may result in a statutory air pellution.

278+ - -TAl -Quality- Sonrtrol- R-e—gﬁaﬂ--{ﬂ-QE}R-}-‘-—-1-s—de£med-m-‘i*rest-—‘¥mg1—ma-
EeHewss 77

Regievr I—mede 1y of-the-countics-of -B raeke;—l—la—n_cock— rMarshatd-and-Ofies

Region- IF —mate up- of the egurriies of- Facksoy, - Plezsan ts - Fyter- Weteel mrd

RegienItE —-made up of -the cotnrtiesof Cabel;-Masenand-Weynes

Regiorn Iv---made-up-of tire- coundies of- Kanrawhe-grd- Patem r end tre- 3adtey
Mapisteriol-Bistrict-of Payette-Coturiys

Regionr ¥ —-made-uyr of- the-countieg-ef -Boome,~ Hucoin; ~Legarr - MebDoiveHs
hrercer- %‘:‘iﬂgﬁ* Raleigh-and -E‘ryemiﬂ-g-, ~errd -F-&ye‘i-te- -(-eﬁ-feep’e- 1ire-Veltey-Magisteriad
E)-ls%rl-c—t-)-*

Regiorn -Vi-—-made -up-—of -the-coumrties- of- -Barbowe - - Herprisorr - -Mariony
Moncrrgalas-Presten-and-Tasders

Regionr Vil —madeup-of the Unien Magisterial Districtof Grent-County and the
Bk ;-New- Ereel ;and Piedment Magisterial Distriets of -Mineral Countys

Regiorr Viit —made-upof theccountles-of Brektenr Cathouny Cley - Doddridges
Silmer;-Eewis r Nicholes - Ritehie - Roeare r B pshure- Webater axnd ririy

Regiorn 43t ~—-made un -of -the -courties -of ~-Greendiricers~ Hampshires~Hardys
Monroe - Pefritletors-Poeahorrtas, -Re.ﬁd-o-l ir-Bummerss-Fucker~the-Grant and Miiroy
Megisterial-Bistriets-of -Grant-Counts~ and the Colbin Runs-Frankforts and-Welten
Megisterigl-Pistricts-of Mrreral -Covriy

Region- X ~-made up- of -Hre countiesof Berkeleyr Jeffersensand-Mergan-
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2.8. "Air Pollution'", 'statutory air pollution', has the meaning ascribed to it

in Section Two of the West Vlrglma Code 16~ 20 as amended.

2.7. "Baseline”;-sheH-mean means the limitation of emissions of a scurce, as
determined by the applicable regulations in effect at the time efthean apphea‘uon to
construct or modify a source is filed and as more fully defined in Section 7 hereinof
this regulation.

2.8. "Begin Actual Construction";-shalmean means, in general, initiation of
physical on-site construction activities on an emissions faeHity- er-seureeunit which
are of a permanent nature-ctherthan-preparaferactivities. Such activities include,
but are not limited to, installation of building supperts and foundations, laying of
underground plpework and construction of permanent stérage structures. With
respect to a change in method of eperatingoperation, this term refers to those on-
site activities_other than prep_aratory aeuvmes which mark the initiation of the
change. - _—— -

2.9. "Chief of Air Quality" or "Chief" means the Chief of the Office of Air
Quality or his or her designated representative appointed by the Director of the
Division of Environmental Protection pursuant to the prowsmns of §22-1-1, et seq.,
of the West Virginia Code.

2,10, "Code'"j-shaH-mees» _means principally Chapter 16, Article 20, of the
Code of West Virginia of 1931, as amended, and, where apphcable, Chapter 20,
Article BE of the Code of West Vlrcrmla of 1_931 as amended.

2.1el1. "Commission"j-shalk-mean means the West Vlrg;ma Alr Pollution
Control Commission. o

2.3312, "Commence'y-shaH-mean means as applied to construction of a major
stationary source or major modzi‘icatlon that the owner or operator has all necessary
pre-censtruction approvals or permits and either has:

faja. Begun, or caused to begin, a continuous program of actual on-
site construction of the source, to be completed within a reasonable time; or

to3b. Entered into binding agreements or contractual obligations,
which cannot be eaneettedcanceled or modified without substantial loss to the owner
or operator, to undertake a program of actual construction of the source to be
completed within a reasonzble time.

2.%213. "Construction"s-shaH-mean means any physical change or change in
the method of Operatzon (mcludmg fabrication, erection, installation, demelition, or
modification of an emigsions unit) which would resu{t in a change in actual emissions.

2.3314. "Director's -shal-l-mea—n means the Director of the West-Virginter Adr

designated representative.
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2.15. "Division of Environmental Protection" or "DEP" means that Division
of the Department of Commerce, Labor and Environmental Resources which is created
by the provisions of West Vlrglma Code §22- 1 -1, et seq.

2.%418. "Emissions"s;-shail-mean-beth-direet emisgions restditirg-from-the
eperations of-a-seuree or faciity and: -those secondary emisstorns wirtoh are- defhred
and-quentifietle-and-result-fromactvities-related tosurehscurce or-faedity= refers
to the release, escape; or d.lscharge of air pollutants 1nto the air.

2.1317. *Paecility";-shal-mean-an-identifisble-piece of-process-equiomerntz -+
seuree-iscomposedof eﬁee?nw{%:péﬂu{am-emi-t-&ng-f&eiﬁﬁes- "Emissions Unit" means
any part of a stationary source which emits or Would have the potential to emit anvy
regulated pollutant.

2.3618. "Fugitive Emissions';-sieH-mean means those emissions which could
not reasonably pass through a stack chimney, vent, or other functionally
equivalent opening.

2.3%19. ‘"Intrapollutant Emission Offsets';-shaH-meen means that emission
offsets may only be achieved for. the same aiv pollutants which have comparable
physical and chemical characteristics and properties (e.g., hydreocerbenVOC
increases may not be offset against SO_ reductions, or coke plant particulate matter
may not be offset against boiler fly asfl or NOx mav not be offset against VOC).

2.3820. "Intrasource Pcllutants' s shedt meer means air poliutants emitted frem
within the same source which have comparable physical and chemical chargcteristics
and properties.

2.3821. "Lowest Achievable Emission Rate (LAER)";-skaH-mesr means, for
any source, that rate of emissions based on the fcllowing, whichever is more
stringent: i : ,
fa¥a. The most stringent emission limitation which is contained in the
implementation pilan of any State for such class or category of source, unless the
owner or operator of the proposed soUrce demonstrates that such hmltatmns are not
achievable; or o

€e3b. The most stringent emission hmltatlon whlch is achieved in
practice by such class or category of source.

This term applied to a new or modified fxeHiremissions unit, means the lowest
achievable emission rate for such feeHityemissions unit within the source. In no
event shall the application of this term permit a proposed new or modified
fzeflitystationary source to emit any poliutant in excess of the amount allowable
under applicable new source standards of performance.

2.2622. "Major Modification";-shatl-meen means any physical change in or .
change in” the method of operation of a majer stationary source that-would
resuitwhich results in a significant net emissions increase of any regulated pollutant
subiect-to -regrnation-by- the--Commissions- - Any-tret- emissiefs- inerease- thet-4s

-5-
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E:ﬂsﬁe red-gignificant fer voiate-organie compounds-shali-be considered significant
rOzZOTTe .

A physical change or change in the method of operation shall not include: __

faya. Routine maintenance, repair and replacement;

¢83b. Use of an alternative fuel or raw material by reason of an order
under Sections 2(a) and (b) of the Energy Supply and Envirenmental Coordination
Act of 1974 (or any superseding legislation) or by reason of a natural gas curtailment
plan pursuant to the Federal Power Act;

tere. Use of an alternative fuel by reason of an order or rule under
Section 125 of the Clean Air Act of 1977 as amended;

teye. Use of an alternative fuel or raw material by a stationary source
which: )

£37A. The source was capable of accommodating before December
21, 1978, unless such change would be prohibited under any tegabvfederally
enforceable permit condition which was esiablished after December 21, 1973,
pursuant to 40 CFR 52.21 or under regulations approved pursuant to 40 CFR 51+ ES
Subpart T or 40 CFR 51.24166; or

£2¥B. The source is approved ic use under any permit issued
under_this regulations-eppreved pursuant to-this-seetion;

{£3f. An increase in the hours of operation or in the production rate,
unless such change Is prohibited under any tegeBvfederally enforceable permit
condition which was established after December 21, 1876, pursuant to 40 CFR 52.21
or regulations approved pursuant to 40 CFR S1= }8 Subpart I ord40 CFR 51.241686;

fgrg. Any change in ownership at a statiopary source.
2.2223. "Major Stationary Source";-shkaH-mean means:

fa¥a. Any stationary source of air pollutants which emits, or has the
potential to emit, 100 tons per year or more of any regulated pollutant-subject-te
regrdetionr by e Commigsion; or

tB3b. Any physical change that would occur at a stationary source not o
qualifying under SeetionParagraph 2.2#¢a23.a. above as a major stationary source
if the change would constitute a major stationary source by itself.

A-mejer statiorary souree thatdis-major for wroiatHe-crganic cempounds-shatl-be
eonsidered-meajor for-ozenes
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¢. Notwithsitanding the rnajor source size specified in Paragraph 2.23.a.
of this regulatmn, the followmc" source smes are also_defined as major statlonarv
sources: :

A, In sericus ozone nonattasinment areas, sources which emit or
have the potential to emit 50 tons per year or more of VOC or 50 tons per vear or
more of NO‘{.

B. In sevér€ bzone nonattainment areas, sources which emit or
have the potential to emit 25 tons per yeay or more of VOC or 25 tons per year or

more of NOx.

C. In extreme czone nonattainment areas, sources which emit or
have the potential to em:lt 10 tons per year or more of VOC or 10 tons per year or
more of NOx.

D. In serious carbon monoxide nonattainment areas, sources
which emit or have the potential to emit 50 tons per vear or more of carbon monoxide.

E. In serious PM. nonattainment areas, sources which emit or
have the potential to gmit 70 tons per“vear Or more of PM or PM, _'grecursors

2.2224. "National Ambient Air Quahty Standard (NAAQS)"sshelimean means
the numerical standard specified by the United States Environmental Protection
Agency for each air pollutant for which air quah'ty criteria have been issued.

2.2325. "Necessary Pre-construction Approvals or Pernuts"--sha—ll—-mean
means, for t the pu—rpos—egurposes “of this regulation, those permits or approvals
required by-the-Air Polkition Control-Cenmissien-and-the -Clesrr Adr-Aet s amended
or~gry- regulations -promuelgated thereby-~or-thereunderunder federal zir gusziity
control laws or regulations and air quality control laws and regulations of the State
of West Virginia. Where a consent order is required to be submitted to the United
States Environmental Protection Agency for inclusion in the State Implementation
Plan, the applicant will not have ail necessary pre-construction approvals or permits
U.Il‘tll such time as the United States Environmental Protection Agency approves such
consent order for inclusion in the State Implementatlon Plan.

2.84268. "Net Emissions Increase’r-siaH-mean means the amount by which the
sum of the following exceeds zero:

feya. Any increase in actual emissions from a particular physical
change or change in the method of operation at a stationary source; and

€e3b. Any other increases and decreases in actual emissions from the
source that are coptemporaneous with the particular change a_nd are otherwise

creditable.

€33A . An increase or decrease in  actual emissions is
contemporaneous with the increase_from the partmular change only if it ocecurs
between:

==
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] {(a) The date five (3) yvears before consiruction on a
particular change commences, and

(b) The date that the increase from the particular change
ocours. - - :

£23B. An increase or decrease in actual emissions is creditable
only if the BireeterChief has not relied onitin msumg a perm_'lt for the source under
this regulation which permit is in effect when the increase in actual emissions from
the particular change oceurs.

£33C. An increase in actual emissions is creditable only to the
extent that the new level of actual emissions exceeds the old level,

£43D. A decrease in actual emissions is creditable only tc the
extent that: ) '

{a) The old level of actual emissions or the old level of
allowable emissions, whichever is lower, exceeds the new level of actual emissions;

{b) It is federelly enforcesble and enforcesble by the
SommissionChief under-the Codeend by EPA-under Section I33-of the-EClean-Air Act
at and after ihe time that actual construction on the partlcular change begins;

(¢) The DireetorChief has not relied on it in issuing any
permit under this regulation, in demonsirating ng attainment of the NAAQS, or in a
demonstration of reasconable further progress; and

{d) It hes approximately the same qualitative significance
for public health and welfare as that attributed to the increase from the particular
change. —

¢83E. Anincrease that results froma physical change at a source
ocours when the emissicns feeiisrunit on which construction occurred becomes
operatzonal and begins to emit a particular pollutant. Any replacement faeiityunit
that requires shakedown becomes operational only after a reasonable shakedown
period, not to exceed cne hundred eighty (180) days.

2.2827. "Nonattainment Area"j-sheilmean means for the purpose of this

regulation, those areas demgnate'd-bfy’—%he-eﬁmmrsa-leﬁ in accordance with Sectien
107€d3 of the Clean Air Act as not having attained National Ambient Air Quality
Standards for specific air pollutants.__ Nonattainment areas for ozone, carbon
monoxide, and PM.__ are divided into categories, which may have different major
source size definitions and offset ratio requlrements than in prevmus regulations.
These categories ave as follows:™ =~

a. Ozone nonattainment areas may be deSIgnated as Marginal, Moderate,
Serious; Severe, or E*{treme
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b. Carbon mongxide nonattainment areas may be designated as Moderate
or Severe. - —= o — - -

c. PM nonattamrnen't areas mgz’oe dem,g:nated as Moderate or Severe.

2.8828. "Offset", and ”enussmn offset"--s-lfra-ll--meaﬁ means an emission
reduction of a given po].lutant achieved at an ex1st1ng source (or FacHityemissions
unit within such source) that allows for the emission of such given pollutant at a
different proposed source {or FeeHitvemissions unit within such proposed source);
provided that the amount of reduction in emissions at the existing source (or
f&ez:h—t-yem}ssmns unit within stich source), is greater, on a pounds per hour and/or
tons per year basis, than one-to-one with respect to the proposed emissions from the
different source. (or faelittvemissions unit within such source) so that total emissions
from the source including ail ezast:ggg; and proposed facilities for a given pollutant
shall be less than baseline emissions. This ferm shatl-eise-meenalso means an
emission reduction of a given peollutant achieved at 2 faeHitwunit within an existing
source that allows for the emission of such given pollutant at a ‘a different faeHitsunit
within the same existing source. In addition 10 the above re_quzrement that offset
ratios must be greater than one-to-one, the offset ratios in ozone nonattalnment

areas must equal or exceed -

a. In n_larginal ozone ncnattainment areas, 1 .1_£o 1.

b, In moderate ozone nonaitainment areas, 1.15 to 1.

c. In serious ozone nonattainment areas, 1.2 to 1.

d. In severe ozone nonattainment areas, 1.3 to 1.

e. In extreme ozone nonattainment areas, 1.5 to 1.

2.8%29. '"Person"jshelmean means any and all persons, natural or artificial,
including the State of West Virginia or any other state and all agencies or divisicns
thereof, any state political subdivision, the United States of America, any municipal,
statutory, public or private corporation or association organized or existing under
the law of this or any octher stzte or country, and any firm, parinership or
association of whatever nature.,

2.£830. "Potential to Emit"j-shatbmezn means the maximum capacity of a
staticnary source to emit a pollutant under its physical and operationeal design. Any
physical or operational limitation on the capacity of the source to emit a pollutant,
including air pollution control equipment and restrictions on hours of operation or
on the type or amount of material combusted, stored, or processed, shall be treated
as part of its design only if the limitation or the effect it would have on emissions is
tegalyfederally enforceable or is enforceable by the CommisstonChief in any permit
and/or consent order issuedusnden the-Codeand by the United States Environmental
Protection Agency urder SectioixI93-of the-Clean Air-Aetor by the Chief. Secondary
emissions do not count in determining the potential to emit of a stationary source.
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2.2931. "Reasonable Further Progress';-shali-mee® means the annual
reductions in emissions of pollutants in nonattainment areas eommiited-te~by-the
Commisston in-the West-Vrginie Stete-Implemeriation Plan-te essureas are required
pursuant to Part D of the 1980 Clean Air Act Amendments or which are required by
the Chief or USEPA for the purpose of ensuring attainment of National Ambient Air
Quality Standards "(NAAQS)" by the applicable statutory deadline.

2:38---“Resouree-Recovery -FacHity't - ehral -mean-any faetity -at which wolig
waste-is-preocessed for-the purpese of extrectingcenverting teenereys orotherwise
sepearaiirg-and-preparing-selid-waste-for-reuses--Energy-conversienfaeiities must
utiize golid-waste 4o provide-more-than-fifiv-percent-£56% ) of- the-heat-inputte-be
eensidered-a rescuree recovery faciity-under-this regutlations

2.32. "Regulated Pollutant” means for the purpose of this regulation any
pollutant for which the Commission has promulgated ah Ambient Air Quality
Standard, volatile organic compounds and nitrogen oxides.

2.3%33. "Secondary Emissions”y-shel-mean-emissions which seeuras erresul
of the-eenstruction endfor operation-of a-major source er-major medifieation,-but-de
rot-come-from-tire sowrce- ftoelfs

Secorndary emission-may inelrdes-butare not-Hmited-to

t2}-Emissiens-from vessels;trainss-or meter-vehicles eoming toor-from
the-sourree rard ) ’

b3--Emissicns -From-off—site support-emissions wntte wiriclr <wenuld -be
censiructed o woukt otherwise-inerease emissions as-a-resuit-ef- theconstruetiorror
modification-of a-majer sourcer means emissions which would occur as a result of the
construction or operation of a major staticnary scurce or major modification, but do
not come from the majer siationary source or major modification itself. TFor the
purpose of this section, secondary emissions must be specific, well defined, .
guantifiable, and impact the same general area as the stationarv source or
modification which causes the seconhdarv emissions. Secondarv emissions include,
but are not limited to emissicns from any off-site support facility which would not
otherwise be constructed or increase its emissions except as a result of the
consiruction or cperation of the major stationarv scurce or major modification.
Secondary emissions do not include any emissions which come directly from a mobile
source, such as emissions from the tailpipe of a motor vehicle or from a train.

2.8834. "Significant';-shatlmean means, in reference ic a net emissions
increase or the potential of a source to emit any of the following pollutants, a rate
of emissions that would equal or exceed any of the following rates for such
pollutants: (See Table 45-19A at the end of this regulation).

2.8335. "Significant Impact";-shalrmean means an increase in the ambient air
gualttyconcentration for a particular pollutant as follows: (See Table 45-19B at the
end of this regulation.) T
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2.3436. "Source, Stationary Source”;-shaH-meayr atrstructures; -buildingas
Fretiities s -eqrdpmert - or instalations ~wineh- are- of ~the -same- industriak grouphzg
trrerr-the same-two-digit code -as -deseribed-in-the -Federai-StandeardFrdus teiad
€lassifieation Aenuat; 1970, amended-1977 ) end -located-on-one-or-mere-contigitous
er-a-&ga-eeﬁt-p-mpeﬁjes-&-rr&wh&eh—afeﬂ%ed—or-opera—te-&-b:g&{he-same—perserrfer-by
persons-under-commoen -eontrob~ wwhich -may--dreetly or -indirectiy-cause-any-air
pothrtert-te beemitteds means any building, structure, facility, or installation which
emits or mav emit any regulated air pollutant.

2.3837. "Temporary Source", and "sources of temporary emissions'", shaH
meanmeans for a scurce located in a nonattainment area and subject to this
regulation, those ¢ ermsszons occurring for a pericd of tlme 1ess than two years.

2.38. "Buildin Structure, Facility, or Insta.uatlon“ means all of the
pollutant-emitting ac‘uw‘ues which belong to the same indusirial grouping, are
located on one or more contiguous or adjacent properties, and are under the control
of the same person (or persons under common control), Pollutant-emitting activities
are a part of the same indusirial grouping if they belong to the same "Major Group”
(i.e., which have the same two (2)-digit code) as described in the Standard
Indusirial Classification Manual, 1987 (United States Government Printing Office
stock number GPO 0-185-718:QL 3).

2.38. "Federally Enforceable” means all limitations and conditiong which are
enforceable by the Administrator of the United States Environmental Protection
Agency (USEPA) including those requirements developed pursuant to 40 CFR Parts
80 and 81, rules and regulatmns of the approved State Implementation Plan of the
State of West Virginia, anv permit requirements established pursuant to 40 CFR
52.21 or this ggula‘uon and any operating vermits issued under 2 USEPA-approved
program that is _incorporated into the State Implementation Plan and expressly
reguires adherence to HLI‘[I]I‘E isgsued under such program.

2.40. "Major Modification for Ozone" means a major modification for VOC
and/or NOx. i — e :

2.41. "Major Staﬁonary Source for Ozone" means & maior statlonary source
of VOC and/or NOx.. -

2.42. "PM_ " means particulate matier with an aerodynamic diameter less than
or equal to a norrrmal 10 micrometers as measured by a reference method described
in Appendm J of 40 CFR 50.

2.43. "Voelatile Crganic Co;pounds (VOC)" excludes each of the following
compounds, unless the compound is subject to an emission standard under Section
111 of the Clean Air Act: ‘

- Methane

- Ethane

Meihvlene Chloride
1,1,1-Trichloroethane (Methyl Chloroform)

- Trichlorotrifiuorcethane (CFC-113) (Freon 113)
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- Trichlorofluoromethane (C¥FC~11)

Dichloredifiuoromethane (CFC-12)

Chlorodiflucromethane (CFC-22)

- Trifluoromethane (FC-23) B

- Dichlorotetrafiuoroethane (CFC-114)

- Chloropentaflucroethane (CFC-115)

- Dichlorotriflucroethane (HCFC-123)

- 2-Chloro-1,1,1,2-tetrafluoroethane (HCFC- 124)

- Pentafluoroethane {(HFC-125)

-1,1,2,2-Tetrafluorcethane {HFC-134)

Tetraﬂu'oroethane (HFC-134a)

- Dichlorofluoroethane (HCFC-141b)

Chlorodiflucroethane (HCFC-142b)

- 1,1,1-Trifluorgethane (HCFC-143a)

- 1,1~Difluoroetharie (HFC-152a)

- Cvchc branched, or lineayr, completely fluorinated alkanes

- Cyclic, branched, or linear, completely flucrinated ethers
with no unsaturations

- Cyclic, branched, or linear, completely fluorinated tertiary amines
with no unsaturations

- Sulfur containing perfluorccarbons with no unsaturations
and with sulfur bonds only to carbon and fluorine

- Anv other compound excluded from the definition of VOC by USEPA
and the Commission.

1

2.4244. "Particulate Matter" means any material, except uncombined water,
that exists in a finely divided form as a ligquid or sclid.

2.4845. "TSP" or "Total Suspended Particulate Matter" means particulate
matter as measured by the method described in Appendix B of 40 CFR 50

2.4446. "Offset Ratio” means the ratio of total emission reductions to total
emission increases, for any specific pollutant.

2.4547. "USEPA" means the United States Environmental Protection Agency.

Other words and phrases used in this regulation, unless otherwise indicated,
skaH have the meaning ascribed to them in Chapter 18, Article 20, Section 2, of the
Cecde of West Virginia, 19831, as amended.

§45-19~3. Applicability.

3.1. This regulation shail-epptyapplies tc all major stat_lonary sources
Hrtending-to-locate-ir a-designated-nonattainment fred and-+to-aHd major modifications
to any-existing sources located in-a-desigrated nonattainmentareamajor stationary
sources proposing to construct anywhere in an area which is designated
nonattzinment as of the date of issuance of the permit. This regulation shallalse
eppivalso applies to all propossd major stationary sources and to all major
modifications to any such sources located anywhere in the State whoese emission would
cause a violation of a NAAQS or which would cause a significant impact on air quality

-192=-




45CSR19

in a designated nonattainment area. This regulatmn shatlenty epplyonly applies to
such proposed major stationary sources or major modifications when the expected
pollutant, when dlscharged would require classification of such proposed source or
modificaticn as a major stationary source or major modification and when the expected
pollutant is the same pollutant for which the area of location or significant impact was
designated nonattainment. Sections 1, 2, 10,~k2;eand-+3 and 18 of this regulation
shal also apply to all major stationary sources located within the State.

3.2. The determination under this regulation of whether such a source will
cause a violation of a NAAQS or a significant Impact shall be made by the
BireetorChief upon a case-by-case review of the results of an adequate
demonstration submitted by the applicant.

a. The requirements of this regulation applicable for major sources of
EM,  also apply to major statiopary sources of PM, precursors, except where a
determination has been made to the satisfaction of the Chief and USEDPA that such
sources do not contrlbute szgmflcantly to PM levels which exceed the standard in
the area.

—_—

b. The requirements of this regulation applicable for major stationary
sources of VOC alsc applv to major stationary sources of NOx, except in the case of
those sources of NOx for which a determination has been made to the satisfaction of
the Chief and USEPA that no net air quality benefit will occur as a result of NOx
reductions from the sources ccncerned.

3.3. This regulation shatleppiyapplies to portable facilities intending to
Iocate or relocate anywhere in the State whose emission would cause a viclation of a
NAAQS or which would cause a significant impact on air quality in a designated
nonattainment area. If the BireeterChief makes a determination of applicability
pursuant to Subsection 3.2, then such portable facilities shall be considered as a
new major stationary source for all purpcses of this regulation and locatmn or
relocation of such source shall be considered constructmn

3.4. Sources of temperary emissions such as pilet plants, portable facmtles
which will be relocated away from the nonattainment area after a short period of time,
or emissions resulting from the construction phase of a new source;-er-resouree
recevery-facHitiesuwtitizing-mmicipal sotid wraste to provide more than fifty-percent
£56%)-of ~the~heat-nput-for- generating- stearnr or—electricity may be granted an
exemption from the requirements of this regulation by the €ommisstonChief upon a
demonstration by such source that such source will not significantly interfere with
reasonable further progress toward attaining and maintaining the applicable NAAQS,
except, the lowest achievable emission rate (LAER) shall apply to all such sources
located in or having a swmflcant impact on a nonattainment area with respect to the
specific pollutant for Wl:uch the area has been designated as nonattainment.

3.53. Any new or mcdified source to which this regulation is applicable shall

not begin actual construction until all necessary pre-construction approvals and
permits, including the permit under this regulation, have been issued.
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§45~19-4.  Conditions for a Permit Approval for Proposed Major Sources That
Would Contribute to a Violation of NAAQS.

4.1. ¢aya. Upon determinaticn by the BdreeterChief that a proposed new
major stationary source or major modification will locate within a nonattainment area,
or that a propesed new major stationary source or major medification to be built
outside a nonattainment area will have a significant impact on pecllutant
concentrations in a nonattainment area, as of such source's proposed start-up date,
permit approval may be granted only if the applicant agrees within its permit
application and permit (if approved) , 1o meet the following conditions:

£#}A. The proposed major stationary source or major modification
is required to meet the lowest achievahle emission rate {LAER) for such source;

£23B. The applicant must certify that all existing scurces owned
or operated by the applicant {or any entity oontroilmg, controlled by, or under
common control of the applicant) in West Virginia are in compliance with the Clean Air
Act and Chapter 18, Article 20, of the Code of West Virginia, 1931, as amended, or
the applicable regulations cr is in compliance with a ccmpliance program or a oourt
decree which is federally enforceable and enforceable by the Chiefunder the-Code
and- Seection -3 of the Cleanr Adr-Aet;

£33C. More than equivalent emission offsets from existing sources
in the nonattainment area impacted by the proposed new major stationary source or
major modification (whether or nct under the same ownership) are required such that
there will be reasonable further progress toward attainment of the applicable
NAAQS. For sources locating in ozone nonattainment areas, the offset ratios for
VOC and NOx mu"st' equal or e}éoeed those specified in Subsection 2.28 of this

€43D. The emission offsets will provide a positive net air quality
benefit in the affected nonattainment area. Atmospheric simulation modeling for
ozone impscts is. not necessary for VOC and NOx. Fulfillment of
SubeectionSubparagraph 4.1¢€23€3Y.a.C. above and Subseotions 8. 26&}-&-&&-&1—} of
this regulation will be adequate to meet meet this condition.

£23b. Upon determination by the PireeterChief that technological or
economic limitaticns on the application of measurement methodology to a particular
source or class of sources would make the imposition of an enforceable numerical
CommissionChief approve an ap;propmate design, operatlonal or equlpment standard.
Ini the event that the applicant's proposed design, operational or equipment standard
is unacceptable to the CommissionChief, the CommisstenChief shall determine an
appropriate measurement methodology or design, Operatlonal or equipment standard
and shall incorporate such determinations and requirements within the permit.

c¢. For phased construction prejects, the determination of the lowest
achievable emission rate shall be reviewed and modified as appropriate at the latest
reasonable time which cccurs no later than I8 months prior to commencement of
construction of each independent phase of the project. At such time, the owner or
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operator of the apphcable stationary source mav be required to demonsirate the
adequacy of anv prekus deternnnatmn of the lowest achievable emission rate for the
source.

§45~19-5. . Conditions for Permit Approval for Sources Locating in Attainment or
Unclassifiable Areas That Would Cause a New Violation of a NAAQS.

5.1. 2.1. Upon determination by the PireeterChief that the emissions from a
proposed new major statlonary source or major modification locating in attainment or
unclassified areas would cause a new violation of a NAAQ@S, permit approval may be
granted only if the applicant agrees within its permit application and permlt (if
approved) to meet a more stringent emission limitation and/or limit emissicns of
existing sources below levels allowed by the applicable regulations so that the
proposed source will not cause a new viclation of any NAAQS. Orly intrapollutant
emission offsets are acceptable.

§45~19-6. Exemptions from Certain Conditions.
8.1. <fara. The CommisstonChief, upon petition by the applicant, may exempt

the follomng sources from._the req requiremenis of SubsectHensSubparagraphs
4,1€83£8%.a.C. and {4}_1)__, ancﬁ_iﬁ__‘@_gg_t;qnﬁS 91__" this regulation:

{13 - -Rescuree recovery facilities- burnirg munieipal-sclid-wastes
and o o :

€2YA. Sources which must switch fuels:
t5(a) due to lack of adeguate fuel supplies; or

€8y (b) where a source is required to be modified as a
result of future reo‘ulatlon and no exemption from such regulations is available to the
source.

¢b7b. Such exemptions may be granted only if:

{Hi._ The applicant demonstrates that ii made its best efforts to
obtain sufficient emission offsets to comply with SubsectiensSubparagraphs
4.1¢a3¢33.2.C. and ¢43D. and Section 5 of tb;s regulation, and that such efforts
were unsuccessful; and '

{23B. Theapplicant has secured all reasonably available emission
offsets; and ' -

£33C. The applicant will continue to seek the necessary emission
offsets and apply them when they become availdble, and the State's commitment to
reasonable further progress will not be adversely affected.
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§45-19-7. Baseline for Determining Credii for Emission Offsets.

7.1. <aja. For the existing source providing the emission offsets, theThe
baseline for determining credit for emission offsets wil-betheaHowebleemissions in
effect-atthre time the-applicatien-to construact-or medify a-majer stationaryscureeds
fHed-shall be determined in accordance with USEPA's "Emission Trading Policv
Statement"” as published in the Federal Register at 31FR43814.

tb7b. Emission offsets shall be made on a pounds per hour basis when
all facilities involved in the émission offset calculations are operatlng at their
maximum expected or allowed production rate.

fe3c. The BireeterChief may specify other averaging periods, such as
tons per year, as an alternativeto the pounds per hour basis if necessary to carry
out the intent of this regulation. When offsets are calculated on a tons per year
basis, the baseline emissions for existing sources providing the offset shall be
calculated using the actual annual operating hours for the previous one year period
(or other appropriate period if warranted by cycilical business conditions as
determined by the PireeterChief).

{d3d. Where the apphcable regulatlon requires certain design,
cperational or equipment standards in lieu of an emission limitation (such as floating
roof tanks for petroleum storage), baseline allowable emissions shall be based on
actual operating conditions for the previous one (1) to two (2) year period,
whichever is appropriate, in conjunction with such design, operauonal or equipment
standards.

7.2. Where the applicable regulation does not contain an emission limitation
for a source or source category, the emission offset baseline invelving such sources
shall be the actual emissions determined in accerdance with See-thubsecuon 7.1.

of this regulation.

7.3. Where the applicable regulation emission limit aliows greater emissions
than the potential emission rate cf the source, emission offset credit will be allowed
only for control below the potential emission rate.

7.4, +fa¥a. The emissions for determining emission credit involving an
existing fuel combustion source will be the allowable emissions under the applicable
regulation for the type of fuel being burned at the time thean application is filed.

¢o¥b. Noemission offset credit shall be allowed for emission reductions
{either actual or allowable) resulting from a switch by an existing source to a
different type of fuel prior to the date thean application is filed.

fe3yc. No emission offset credit, based on the allowable emjssions for an
alternate fuel, to which the existing source commits to switch at some future date,
shall be allowed unless the permit contains conditions requiring the use of spec1fic
alternative contrel measures which would achieve the same degree of emission
reduction in the event the source switches back to the criginal fuel at some later
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date. The applicant shall ensure that adequate long-term supplies of the new fuel
are avallable before emission offset credit for fuel switches shall be granted.

7.5. <€a¥a. A source may be credited with emission reductions achieved by
shutting down an existing source or permanently curtailing production or operating
hours below baseliie levels if such reductions are permanent, quantifiable, federally
enforceable, and enforceable by the Chief within a permit or order. In addition.
such reductlons are creditable if the*y;occurred cn or after the design year of the

most current attamment demonstratmn

£b9b. Emission offsets that involve reducing operatmg hours or
production or gource shutdowns must be propesed by the apphca_nt in the permit
application and embodied in the permit or as more fully set forth in Section 9 hereinof
this regulation. -

ftejc. Seurce-shuidowns-and-eurtabments -m-pred-tret-len—or opereting
hours seeurring-prior to-the date theapplcation is-fitled generaly-mey-not-be-tsed
fer emission-offget-eredit--HewewverdrwhereWhere an applicant can establish that it
shut down or curtailed production less than three (3) years prior to the date of
permit application, and the proposed source is a replacement for the shutdown or
curtailment, credit for such shutdown or curtailment may be applied to offset
emissions from the proposed source.

7761 - Mo emtission-offset-credt-may be-alowed fer-resiocing one-hy-drocarbon
eempound-with-anether-of Jesser-reactivity-execept-for -the followhag ~compounds+
mrethenes--—athane---353454-— ’Pﬁeh}eree%ha-n-e--{-ﬁ&e%hfy-l-——CJfrlefe-fem)- o= arrd
Triehterotrifhrorostane -&Prean—l—l-&}-

§45-19-8. Location of Offsetting Emissions.

§.1. Offsets shall be obtained from sources located as close to the proposed
major stationary or major modified source site as possible._ Except for ozone
nonattainment areas, these offsets must be obtained from the same nonattainment
area as_the proposed ma]or source or mamr modlflca.tlon

8.2. <ta¥z. The CommissionChief, by petition, mayallowoffsets from sources
located at greater dlstances from the propgsed major siationary source oy major
modlflcation provided that an adequate demonstration that nearby offsets were

benefit are not available is submitted by the applicant, subject to the following:

¢33A. Emission offsets for volatile organic compounds (VOC)
and/or NOx will generally be accepteble from sources located within the same Adr
uralite - Control- Regiowr - fAQERI0zone nonattainment area or from other ozone
nenattainment areas of equal or higher classification which mevcan be shown to cause
or significantly contribute to the ozone pro'blem at the proposed new or modified

source location;
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t23yB. Emission offsets for sources of sulfur dioxide (80,), and
total suspended partlculate (TSP}, should be obtained from an existing or shutdown
facility, on the same premises or in the immediate vicinity of the proposed source.

tb3b. If such allowance is granted, as provided for in Swubwection
fays;Paragraph §.2.a. of this Seetionre regulation, the CommisatonChief shewldmay
increase the ratio of the required offsets for s such source.

feyc. Inorder to ensure that the emission offsets will provide a positive
net air quality benefit, the BireetorChief may, at his option, perform the hecessary
analysils or require ‘t_h@ applicant to subml_t_ Vavppropmater modehng resulis for review.

¢d3d. The appropriate modeling referred to in Seeﬂo—xaParagraph
8.2fte¥.c. above is as follows:

€23A. For sulfur dioxide .(SO,) and total suspended partlculates
{TSP), the source's allowable emissions should be used in an a’tmosphemc simulation
model to ensure that the emission offsets provide a positive net air quality benefit.
It may, however, be assumed that if the emission offsets are obtained from an
existing or shutdown source on th_e same premises or in the Immediate vicinity of the
proposed major staticnary source or major medification and the pollutants dlsperse
from substantially the same effective sfack height, the air quality test of
SubsectienSubparagraph 4.1.¢a¥¢43a.D. of this regulation will be met without the
necessity of modeling. Thus, when stack emissions are offset against a ground level

source at the same time, modehng would be required.

£23B. Atmosphemc simulation modeling for ozone impacts is not
necessary for volatile organic compounds and NOx. For such pollutants, meeting the
requirements of SsoeectisnSubparagraphs 4.1, fa}{-s}a C. and--Subkseetion
§.2.fa¥¢33a.A. of this regulation will be adequate

£33C. _ {a) Proposed sources of volatile organic compounds
(VOC) and/or NCX 1ocat1ng in a designated nonattsinment area for ozone shall be
subject to the provisicns of Section 4 "of this regulation.

(b) Proposed VOC_and/or NOX sources locating within
thirty-six (36) hours travel time (under wind conditions associated with
concentrations exceeding the NAAQS for ozone) of a nonattainment monitor shettalse
beare subject to Section 4 of this regulation.

{e¥--A-proposed -VFOC 2euree -may- be exempt-from-these
reguiremernts-if-the -app Heant-can demerstrate thei- the emisgions fFrem-tre propeoged
souree-viH-hacve virtraly-no-effect uper ery-nonatiabrment ares for-ozerme= - -Fhis
exempriioiris ondy-intended for-remote-rurat sources whese emissions-wonid-be-very
nydfsel to-interaet ~with other-sipnifieant sourees of-VOC-or NO _-to-formradditions
ezenes
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§45-19.9. Administrative Procedures for Emission Offset Proposals.

9.1. Emission offsets may be proposed either by the applicant for the
proposed major stationary source or major modification or by the local community or
the Siate. .

faYa. The emission offsets committed to must be accomphshed by the
applicant's proposed start- up date, except when such proposed source is a
replacement for a source that is being shut down in order to provide the necessary
benefits; in such cases the DireecterChief may allew up to one hundred eighty (180)
days for shakedown of the new source before the existing source is required to cease
operation. Such allowances must be requested by the applicant and contained, if
granted, within the construction permit.

{b-}’p_; If the emission reductions which are to be used as offset credit
for a proposed major stationary source or major modification are to be obtained in a
State that neighbors Westi Virginia, or from another source at another site not
controlled by the applicant-for-offget-eredit for= propesed-majer siat‘:o—n-a—rfy‘-smrree
er-major modifieation, the offsets committed té must be embodied in a United States
Environmental Protection Agency approved State Implementation Plan revision in the
neighboring State and must be legatyfederally enforceable and enforceable by both
such neighboring State and the CommizatonChief ineceordanece-withr the Codearrd the
thrized-Stetes Enirenmen %a:l—Pret—eeHe-n—A-geney inaecerdanes-witir Section 1i3-of the

Elean-Afr et and at all participating sources.

9.2. <¢aja. The applicant may propose emission offsets which involve:

€33A. Reductions from scurces controlled by the applicant;
and/or ) ' o

£2yB. Reducttions from neighboring sources not controlled by the
applicant. - : ' :

fe3bh. A state or local community which desires that a major statlonary
source or major modification locate in its area may commit to reducing emissions from
existing sources to sufficiently offset the 1mpact of such proposed source.

9.3. Any emission offset proposal described in SeettenSubsection $.2. above
must be embodied either in the applicant’s permit application and permit if such
offsets are directly controlled by the applicant or if from neighboring sources located
in the State not controlled by the applicant, in 2 consent order as provided in
Chapter 16, Article 20, Section 5 (17) of the Code, which such consent order shall
be submitted to the United States Environmental Protection Agency for inclusion in

the State Implementation Plan. (Note: See SeetionSubsection 2.2325 of this
regulation regarding necessary pre-constructicn approvals or permits.)

§45-19-10. Control of Fugitive Emissions.

10.1. Fugitive emissions associated with a proposed major staticnary source
or major mOdlleathI'l subject to this reguletion shall not be excluded from the
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provisions of this regulation.

§45-19-11. Offsetting of Secondary Emissions.

11.1. The conditions of this regulation must be met for secondary emission of
a particular pollutant only if the proposed major stationary source or major
modification is subject to this regulation for emission of that same pollutant.

11.2. For the purposes of this regulation, secondary emissions must be shown
as specific and well defined, must be quantifiable, and must impact the nonattainment
area. _

11.3. Secondary emissions shall not be considered in determining whether the
significant impact levels as defined in BectionSubsection 2.3335 of this regulation
would be exceeded.

11.4. faya. Ferthe following pollutants, the determination of whether, in the
ared of nonattainment, thereis any overlap between the areas of impact of the direct
emissions and the secondary emissions, shall be based on a pollutant-by-pollutant
analysis:

£33A. For total suspended particulate (TSP) and sulfur dioxide
(80,), the areas of impact shall be determined by modelmg in accordance with
Su%sec—t—zon?araggaph 3. 266.-} d

€23B. For volatile organic compound (VOC) emissions, the area
of impact would be the areas designated as nonattainment for ozone or as otherwrse
shown to be in violaticn of the NAAQS for ozone.

tb¥b. If the applicant and the DirecterChief dlsagx'ee as to whether the
secondary emissions 1mpact the same area as the direct emissions, the applicant has
the burden of proving it is correct by performing the necessary modehng

§45-19-12. Permit Requirements for Major Staﬂonaz:y_ Sources and Major
Mod]flcatlons. ] _ 7 : .

12.1. No person shall cause, suffer, allow, or permit the construction or
relocation of any major stationary source or a major modification to be commenced
after the effective date of this regulation in any area designated as nonaittainment
under Section 107 of the Clean Air Act, without notifving the Chief of such intent
and obtaining pmor to commencément of construetion, modification, or relocation a

permit{s) fo so construct, modify, or relocate the major stationary source or major
modification as herem prov%ded

12.2_ _The owner or operator of the source shall file with the Chief a timely
and complete permit application containing sufficient information as, in the
judgement of the Chief, will enable the Chief to determine whether such source
construction, mo&zﬁca‘uon or relocation will be in conforr‘nance with the provmlons
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requirements of this reguiatlon Such information mav include, but not be limited
to:

a. A descmpjlon of the nature, location, design capac:lty, and typical
operating schedule of the source or modlﬁcatan including specifications and
drawings showing its design and plant layout;

b. A detailed schedule for construction of the source or modification;

c. A detailed description as to what svstem of continuocus emission
reduction is planned by the source or modification, emission estimates, and any other
Information as necessary to determine that the requlrement for lowest achievable
emission rate as apphcable wouid be met,

d. The air guality impact of the source or modlflcatmn, mcludmg
metecrological and topographlcal data necessary to estimate such lmpact and

e. A detailed description of any emission offsetmuosed 7 the
applicant. o - :

12.3. Each permit apglcauon shall he szgjned by the owner or cperator of the
major stationary source or major modification, and such signature shall constitute an
agreement that the applicant will assume responsibility for the construction,
modification' or relocation, and Operation of the maijor stationary source or major

the permit rgpghcatm'n and any _permit issued pursuant to this regulauon

12.4. Within thirty (30) davs of the receipt of a permit a_‘gpllcatlon for
construction or relocation of a major statlonary source or for & major modification,
the Chief shall determine if the application is complete or if there exisis any
deficiency in the application or information submitted, and shall notify the applicant
of all such deficiencies, if anv. In the eventof sucha def1c1ency, the date of receint
of the apphcauon shall be the date on which the Chief received all required
mfor-matlon.

12.5. Within twelve (12) months of the receipt of a complete}germlt a;pphcaUOn )

for construction or relocation of = major stationarvy source or for z major
modification, the Chief shall issue such a permit unless the Chief determines that the
proposed ri]éjgr stationary &odrce or major modification has not satisfied the
requirements of this regulation, will vioclate applicable emigssion standards, will
interfere with the attainment or maintenance of applicable ambient air guzlity
standards, or will be inconsistent with the intent and purpose of this regulation, in
which case the Chief shall issue an order for the pjeventmn cf such construction,
modification, or relocatlon

12.8. When the Chief denies a permit application for the proposed
construction or relocation of ahy major stationary source or major modification, the
order shall set forth the Chlef =3 reasons Wl'th reasonable s;pecaflclty
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12.7. The Chief may Impose any reasonable conditions as part of a granted
censiruction, mod:.flcatlon or relpcation permit. Such conditions mav include, but
not be limited to, the submlssmn of periodic progress or operation rggorts, the
provisions of a suitable sampling site, the installation of pollutant monitoring
devices, and _the operatlon and malntenance of amblent air g_uahty momtormg
stations. -

§45-19-13. Public Review Procedures,

13.1. After completing-the review of a complete application, the Chief shsall
make a preliminary determination whether a permit should be approved, approved
with cond1t10ns or dlsapproved,

13.2. The Chief shall make availeble in at least one location in the region in
which the proposed source would be congtructed a copy of all materials the applicant
submitted (excluding data entitied to protection as confidential information under the
Code and anv regulations &rsuant thereto), a copv of the }gelirmnarv
determination, and a copyv or summary of other materials, if any, considered in
making the prellm_mary deternunatlon

13.3. The Chief shall place a Class I legal advertisement in a paper of general
circulation in the area where the proposed source would be constructed, modified,
or relocated. The advertisement shall contain, as a minimum, the name of the .
applicant, the tyvpe and location of the source, the proposed start-up date, the
preliminary determination, notification of the opportunity for written public
comment, provisicns for requesting a public meeting, details concerning the time and
place of such a meeting if one has already been scheduled, and notification of the
opportunity for comment at a public meeting if such meeting is tc be conducted. A
public comment period of thlrty_(BO) d_j)s shall be provided and so stated in the
advertisement. :

13.4, The Chief shall send a copv of the adveriizement to the apphcant to
USEPA, and to officlals and agencies having cognizance over the location where the
prOposed constructmn would oceur as follows: any other State or local air pollution
control agencies, the chief executives of the citv and countv where the source would
be located; any cbn’fﬁféﬁélisive regional land use planning agency, any State, and
anv Federal Land Man@ger, whoseé lands mav be affected by emissions from the
source or mod1flcatlon

13.5. Public comments submitted within thirty (30) days after the Chief's
public notification of an opportunity for comment upon a proposed construction or
relocation of a major stationary source or major modification and comments submitted
within a specified period not to exceed fifteen (15) days after any public meeting to
receive comment on such proposed construction, modification, or relocation shall be
considered bv the Chief before making a final decision on the approvability of the
application. The Chief shall make copies of all comments available for public
inspection in the same locations where the Chief made avallable preconstruction
informaticn relating to the proposed soutrce or modification.
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13.6. The Chief shall meke a final determination whether construction should
be approved, approved with conditions, or disapproved.

13.7. The Chief shall notify the applicant in writing of the final determination
and make a copy of such notification available for public inspection at the same
location _where the Chief made available preconstruction information and public
comments relating to the proposed scurce or medification.

§45-13-14. Public Meetings.

14.1. Pubﬁlicr_gn_,eetirlgsijp receive comments on permit applications shall be held
when the Chief deems it appropriate or when substantial interest is expressed, in

writing, by p_ersons who might reasonably be expected to be affected by the

proposed major source or ma}or modlflcatmn

14.2, The Chief or the Chief's designee shall preside over guch meetings and
insure that all interested parties have ample opportunity to present comments. Such
meetings shall be held at a conv'eniengglace as near as practicable to the location of
the proposed major source or major modlflcatlon

14.3. At a }'easonable time prior to such meetings, the Cbief shaL‘growde

appropriate information to news media in the area where the proposed source or
modification is to be located ' :

R = —— -

§45-19-15. Permit Transfer, Cance]latlon and Re5p01151b111ty

15.1. A permitiee mav petition the Chief for a transfer of a_permlt_prevmusli
issued in accordance with this regulation. The Chief shall approve such permit
transfer provided the following condltmns are met:

a. The permittee, in the petition, describes the reasons for the
requested permit transfer and certifies that the subject source is in compliance with
all the provisions and regmrements of its permlt and

b. The transferee acknowledges, in writing, that it aeggts and will
comply with all the requmements terms 8.nd condl‘uons ag contamed in the subject

permlt

15.2. The Chief shall cancel or suspend a 'permit if, after eighteen (18) months
from the date of issuance the holder of the permit cannot provide the Chief, at the
Chief's request, with written proof of a good faith effort that such construction,
modification, or relocation has commenced and remains ongoing. Such proof shall be
provided not later than thirty (30) days after the Ch_lef’s rg:luest

15.3. The Chief may cancel or su _pend the_perrmt if the plans and
specifications upon which the approval was based or the condiiions estabhshed in the
permit are not adhered to.

15.4. Any person who owns or operates anv particular source or modification
which becomes a major statlonarz source or ma‘ior modlflcatlon solelv by virtue of a
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relaxation in any limitation, enforceable by USEPA or the Chief, on the capacity of
the source or modlflcatmn otherw1se to emit g pollutant (such as a restriction on
hours of operation), shall become subject to_the regquirements of this regulation as
though construction had not yét commenced on the source or modification.

§45-19-16. Disposition of Perzmts

18.1. In the event that the Commlssmn_promulgates changes to th;s regulation
or in the event of a redesignation of an attainment or non-attainment area {in
accordance with Section 107 of the Clean Air Act) prior to final dlsposﬁmn of a
permit, the Chief shall make fina] disposition of the permit application in accordance
with such newly promulgated standards or redesignation.

§45-19-17. Requirements for Air Quality Models,

17.1. All estimates of ambient concentrations required under this regulation
shall be based on the applicable air qualitv models, data bases, and other
requirements specified in the "Guideline on Air Quality Models (Revised)" (1986)
(EPA-450/2-78-027R) and Supplement A (1987L

17.2. Where an air quality impact model specified in the "Guideline on Air
Guality Models (Revised)™ (1886) and Supplement A (1987) is inappropriate, the
model may be madified or another model substituted, provided that said modification
or substitution is approved in writing by the USEPA Administrator.

§45-19-3218. Bubbie-C—eﬁeep{Emissiq_n Trading Plans for Intrasource Pollutants.

$218.1. The cwner_or operator of a source with multiple process-related
emission facilities (stacks, vénts, ports, ete.), each of which is subject to specific
emission requirements under the applicable regulations, may propose to meet the
total emission control requirements of the applicable regulations, for a given
pollutant, through a different mix of emissions control technetegyrequirements. No
bubrrle- concept-destgrsuch emission trading proposal shall be approved or allowed
to vary or alter New Source Performance Standards {40 CFR Part 80) -arel, National
Emissions Standards for Hazardous Air Pollutants {40 CFR Part 61), or any source-
Jgecn‘.‘lc emission limitations estabhshed under the Commission's pre-construction

review rec'ulatlons and 45 CSR 27.

12i8.2. It is the reSponSIbmty of the owner or operator of the source to
develop its specific. btrb-b}e-eeneept—des”@ﬁemlssmn trading proposal. The owner or
operater also has the burden 1o demonstrzte to the satisfaction of the
CommizstonChief that the proposed bubdle-eoneepi-designemission trading proposal
is equlvalent in emission reduction, enforceability, and envircnmental impact to
existing individual process standards or applicable regulations.

$1218.3. The €EommisxionChief shall not approve any bubile--coneept
dee.ternemlssmn trading proposal w:tj:hout first giving due notice and holding a public
hearmg, on a case-by-case basis. Such approved bubble esireept-designemission

trading proposal shall be embodied in 2 consent crder as provided in Chapter 18,

Article 20, Section 3 (17) of the Code, which such consent order shall be submi_tted

_24.-
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to_the United States Environmental Protection égency for inclusion in the State
Implementation Plan.

—

$218.4. A—n—-&pp-foveel-bubh—le—eeneep-t—desrgﬁ-shaﬁ—be—m-effeet-fﬂ-r—anjf-s&ch
seuree—fer-a--pe&&ed—ef-ne-mere-ﬂ&an-three—(3-}?e&rs--freﬁr-t1=re-date-sﬁ--issuance-far
seurces-located ir- nonattainment- ereas- and five-£8) -years-for goureces tocated- in
atteinment ~areas «- - At <he-end-of - ~suehr thivee 5 o Hve (5> Srear ~pericdr -the
Commisston shall review thebubbleconcept degignr for-such-soures and may extend
approvel-of -the destzm -based-en- consideration of- eir -guality-~ contreol-technealogy
rnevation -eomplionee ~aud- such -other ~determinations ax ~the -Commissier deems
appropriatesAny such emission irading proposal must meet all reguirements of
USEPA's "Emission Trading Pollcy Statement” as pu‘bhshed in the Federal Register
at 51 FR 43814,

§45-19-i3:-—]31&ereﬁe:aary—9eeisions— M&&e-‘t&y-tbe- Directer-

1371 r-Any diseretionary deecision made by the-Directoras provided-herein-may
be-pfesefrted— i -the -Commmission~-for revwiew Ly pettion - - The consideration-of -eny
such-review-shallbe-discretionaiy «Hih-the Cermmissions

§45-19-19. Conflict with Other PermlttJn,g; Ru_les

19.1. For sources subject to the_germ:tttnlg requlrements of tlus regulation,
the provisions of 45 CSR 13 - "Permits for Construction, Modification, or Relocation
of Stationary Sources of Air Pollutants, and Procedures for Registration and
Evaluation" do not apply, provided, however, that the base permit application fee
of $1,000 under Paragraph 3.4.a. of 45CSR22 shall a}gpl_gto such sources in addition
ic other applicable fees

§45-19-20. Severability.

20.1. The provisions of this regulation are severable and if any provision or
part thereof shall be held invalid, unconstitutional, or inapplicable t0 any person or
circumstance, such invalidity, unconsututlonahtL or inapplicability shall not affect
or impair any of the remaining _provisions, sections, or parts of th_ts regulation or
their @ppllcahon to anV persons or mrcumstances
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Carbon monoxide: 100 tons per year (tpy)
Nitrogen oxides: _ 40 tpy
Sulfur dioxide: 40 ey
Particulate matier: 25 tpy
PM ¢ 7 15 ] _tpy
@mne-:—--i----—--—--—--—--'----;-4{3-----:-—;-‘Eéf-e?voiafﬂe—;-rga-hiecdmpeuﬂc}s
Qzone, =~ 40¢ _tpy of VOC or NOx
marginal and mq_deiaté ’ - - -
nonattainment areas ) - ,, : -
Qzone, __,,, . 25 ] __tons of -VOC of-r Nd )
serious and severe _ _ v determined over a .
nonattaiz;_mgnt_a_reas B ) rgonsecutirve 5 _vear period
Ozone, _ _ZeTro toﬁs of VOC or NOx
extreme nonatigalnmen’giarea?"“l T ‘
Lead: 0.8 7 ipy
TABLE 45-198 _ B
Averaging time {hours)

Annual 24 8 3 1
Pollutant: i 7
SO, 1.0 ug/m® 5.0ug/m® .. ... ... 25.0ug/m’ . . ... ...
TSP 1.0 ug/m’ 3.0ug/m’ L.
PM,, 1.0ug/m? . .. 5.0ug/m?......... e e e e e
NO, L0UGIM o ev e IR
CO 7. ==L 0.5 mg/mt oL L L. L 2.0 mg/m’
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ENYVIRONMENTAL PROTECTION
AGENCY

{FRL-3085-8]

Emisslons Trading Policy Statement;
General Principles for Creation,
Banking and Use of Emission
Reduciion Credits

ageEncy: Environmental Protection
Agency,

AcTios: Dinal policy statement and
accompanying technical issues
document.

summaRry: This Policy Statement
replaces the original bubbic policy (44
FR 71778, December 11, 1576} and makes
final revisions in an Interim Emissions
Trading Policy which was published
April 7, 1932 (47 FR 13076) and on which
further comments were requesied
Avgust 371, 1953 {48 FR 59589).

The policy descrihes emissions
trading and sets cut generzl principles
EPA will use to evaluate emissions
trudes under the Clean Air Act and
applicable federal regulations.
Emissions trading includes bubbles,
netting, and offsets. as well as banking
{storage) of emission reduction credits
{E£Cs) for future use. These alternatives
dn not alter overall air guality
revuiremants: they give states and
industry more flexibility to meet those
requirements. EPA endorses emissions
trading and encourages its sound use by
states and industry to help meet the .
goals of the Clean Air Act more quickly
and inexpensively. _ -

However, EPA also recognizes that_
withont strict accounting practices and
other safeguards, emissions trades may
cause patential envirenmental harm. -

Accordingly. this policy provides more -,

explicit guidance on baselines and
related tests for environmentai

- eguivalence and environmenial .

progress. It includes numerous
tightenings and ¢lerifications meant to
assure the fulure environmental integrity

of bubbles and other trading -

ransactions.

Amang other geners! steps. the policy
states that the lower of actual or |
allowable emissions must usually be -
used as the baseline for emissions’
trades. Divergences from this baseline
will be allowed only where the state or
applicant shows tha! any potential
increase in actual emissions will not
jeopardize National Ambient Air
Quality Standards {NAAQS). PSD
increments or visibility protection.

General showings to this effect may
bie made only by establishing that
allowalle values were clearly
incorporated in or assumed by an
approved demonstration of altainment
or maintenance. Specific showings to

_ this effact may be made only in narrow

circumstances described in the
accompanying Technical Issues
Bocumenl.

Other general mutters addressed and
significantly clarified by this policy
include requirements for air quality
modeling and spprovable state generic
bubble rules, additional enforcement
safeguards, and additional safeguards
relatad to bubbles invelving pelintants
listed. regulated or proposed {o be
regulatad under Section 112 of the Act.

This policy also sets forth new, tighter

_requirements for bubbles in primary

ponattainment areas which require but

"fack approved demonstrations that

national ambient standards for healthy

. air will beattained. In addition to’ " |

requiring ipwest-of—aciual-S{P

allowable-or-RACT-allowable emissions
baselines in these areas, usc of past
shutdowns, curtailments or other
reductions which cecurred befare
application for credit Is essentially
eliminated, and a further reduction of at
least 26 percent beyond the baseline is
required. Broadly speaking. sources may
secare bubble credit in these areas only
if claimed reductions meel these
baseline and further reduction
requirements. were reasonably,
objettively elicited by the cpportunity to
trade: and are accompenied by state
assurances thal the trade is consistent
with the state’s efforts to attain the
ambient air quality standard. EPA will
approve bubbles which meet these
requirements because they are
consisient with the altainment needs of
these ereas and will yield a net air
quality benefit. Such bubbles can
produce economic savings and
environmental improvemen! at the same
time.

The policy announced today does not
constitute final zation of the Agency
within the meaning of section 307(b) of
the Clean Air Acl. and therefore is not
judicially reviewable. Rather it
establishes general guidance on
approvable voluntary trades. EPA will
implement this guidance in later
rulemaking actions that will be judically
reviewable. Applicants for emissions
trades remain free, following publication
of today's notice, to advance the
appropriateness of different trading
requirements in the context of

.rulemaking actions on their individual

trades.

EFFECTIVE DATE: This Policy Statement
is effective December 4, 19686,
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FOR FURTHER INFORMATION CONTACT:
Inquiries regarding the general .
implementation of this policy may be
directed to: Barry Gitbert. QOffice of Air
Quality Planning and Standards (MD-
15}, Research Triangle Park, NC 27711,
(919) 541-5516.

Inquiries regarding spec1ﬁc '
applications to use this policy may be
directed to the appropriate EPA
Regional Office {see Appendix A of the
Technica! Issues Document)

Inquiries regarding the development
and basig of this policy may be directed
“to: Barry Elman, Regulatory Relorm
Staff[P'v{—Z.:S} U.S. Environmental
Protection Agency. 401 M Street SW.. _
Washington, DC 20460, (202) 382-2727

SUPPLEMENTARY INFORMATION: Under
Executive Order 12291. EPA must judge
whether this action is “major” and
therefore subject to the requirement of a
Regulatory Impact Analysis. This action
is not major because it establishes
pelicies. as opposed to regulations. and
can substantially reduce the costs of
complying with the Clean Air Act

This Policy Stalement was submitted
{0 the Office of Management and Budge!
for review. Any commen!s from OME to
EPA are available for public inspection
in Dacket G=81-2. Pursuant to US.C.
B05{b}, [ hereby certify that this action
will not have a significant economic
impact on a substantial number of small
entities. As a policy designed to allow
firms flexibility 1o meet previously
established regulatory requirements. it
will impose no burdens on either small
or large entities.

The contents of 1eday’s preamble are
indicated in the following outline. The
outline is followed by the preamble
itself, and then by the Policy Statement
and accompanying Tec‘m:cal Issues
Document.

Table of Contents: Preamble

L Introduction
il. Major Issues

A. Baselines
1. Determining Babelmes—(,-eneral
Guidance R

. 2. Commentis on Ba“-elmes in
Nonattainment Areas with Approved
Demonstrations of Attainment

* "3.EPA’s Resolutions on Baselines in
Nonaitainment Areas with Approved

‘Demonstrations of Attainment .

B. Baseline and Qther Requirements for
Bubbles in Pnmary Nonatlainment Areas
Which Reguire But Lack Approved
Demonstrations of Attainment

1. EPA's Resclutions Regarding Baseline

and Other Reguirements
2. Specific” Progress Requirements
'b. Additional " P‘ogress Requirement;
State Assiirances :
2. Basic Rationale

2. Add:t;ona[ Cans:deratmns Regardmg
the Benefits of Bubbles
ill Additional Pohcy Changes and
. Clarifications

A. Generic Bubble Rules
‘1. Substantive Progress Requirements
2. Progedural Requirements

8. Bubbles Involving Hazardous or Toxic
Air Pollutanis

€ Banking Emission Reduction Credits
{ERCs)

0. OBERS Projectians and Double-Counting

E [mpraved Modeling and De Minimis
Regquiremants
1. De Minimis Levels
Z. Madeling Requirements

F. Enforcement [ssues

. PREAMBLE—EMISSIONS TRADING
.POLICY STATEMENT

1. Introduction

Today's policy makes final lI'-e
Agency's prior guidance on general
prmc.lples for creating, storing {bankmg)
and using emission reduction credits in
trading actions under the Clean Air Act.
This preamble responds to written
commients EPA received on major issues
raised by its proposed emissions trading
policy statement {47 FR 15078, April 7,
1982) and subsequent request for further
comment {48 FY 39580, August 31, 1983).
{t also explains the Agency's principal
decisions on these issues.

Today's natice is the primary source
of EPA guidance on existing-source

-bubbles, state generic bubble rules. and
emission reduction banking. It replaces
the original bubble policy (44 FR 71779,
December 11, 1979) as well as the
proposed emissions trading policy
stalement, which was effective April 7,
1982 as interim guidance. The notice
addresses how emission reduction
credits (ERCs)—the currency of
trading—may be used for bubbles, as
well as for netting or offsets. Netting
and offsets are part of emissions trading,
but are governed by EPA and state
regulations for new source review.!

Nothing in today’s notice alters EPA
new solirce Teview requirements or

exempls owners or operators of

" slationary sources from compliance with
applicable preconstructmn permit
regulations'in accord with'40 CFR 51.18,
51.24, 51.307, 52.21, 52.24, 52.27 and 52.28.
. Interested parties should, However, be
“awsgre that bubble trades are not subject’

-lo preconstmct:on rewew or regulauous .

18ze.eg., 40CFR5‘1 18, 31..24 51.30" 52.21 5224
52.27 and 52.38.

---— On November 7. 1636, EPA restructured CFR Part
51 and renumbered many of that Part's zectlons {51
FR 40656). Because most readers will be more
familiar with prior designations, today s notice
containg citations based an the organization of Part
51 a3 it existed before this restructuring. Interested
parties may use Appendix F of today's Technical
lasues Document to convert loday's Part 51 citations

- ta the corresponding new onas,

where these trades do not involve
construction, reconstruction, or
modification or a source within the
meaning of those terms in the
regulations listed above.

The policy announced today does not
constitute final action of the Agency
within the meaning of section 307(h) of
the Clean Air Act, and therefore is not
judicially reviewable. Rather, it '
establishes general guidance for
reviewing and approving voluntarily
submitted trades. EPA will implement
this guidance in later rulemaking actions
that will be judicially reviewable,
Applicants for emissions trades remain
free, following publication of today's

-notice, to advance the appropriateness
of different trading requirements in the
context of rulemaking actions on their
individual trades.

Under today's notice, EPA continues
to authorize use of bubbles, banks, and
generic bubble rules in all areas of the
country, and provides for the fair and
prompt processing of bubble
applications which have been pending
before EPA under the 1282 policy.
However, based on experience under’
the 1982 palicy, and in order to ensure
the environmental integrity of future
emissions trades, today's notice
significantly tightens requirements
applicable to certain trading actions,
particularly existing-source bubbles in
primary nonattainment areas which
require but lack demonstrations of
attainment. It also clarifies approval
criteria in ways which should make
review and approval of
environmentally-sound trades more
rapid and predictable. Among other
safeguards or safeguarding
clarifications, it requires that:

+ Bubbles may no longer result in any
increase in applicable net baseline
emissions in any area, whether
attainmént or nonattainment, except
under stringent conditions which assure
that ambient equivalence will
nevertheless be achieved;?  ~

+ Baselines for sources pamcxpatmg
in a bubble in any area must take into
account all three factors relevant to . |
total emissions (i.e., emisswn rate,
capacity utilization, and.hours of
operation) in order to provide an. .
adeurate accounting of emissions ‘before
and after the trade:” ‘

2 This dxa-nge consutules a mgmﬂcanﬂy fmore
etringent definition of whaf may be considered a.
bubble under the Emissions Trading Policy, Specific
ambient tests which must be met to qualify for ar
excepticn from this restriction can be found in the
Technical lssues Document, Section L.B.1.c Actions
which may no tonger be treated as bubbles under ..
today's notice must be processed under general EPA
criteria applicabla to SIP revisions.
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» Bubbles in primary nonallainment
areas needing but lacking approved .
demanstrations of attainment must use
the lowest-ci-aclual-SiP-allowable-or-
RACT-allowable emissions baseline, as
described below. for each sgurce
involved in the trade:

+ Bubbles in primary nonattainment
areas needing but lacking aparoved
demonsirations must conlribute to _
progress toward attainment by
providing a 20% net reduction in
emissions remaining after application of
the baseline above to all sources i
involved in the trade or, if the bubble is
being processed under a state generic
rule, the greater of a 20% net reducton
or the pereent redustion which would be
required from all contrellable stationary
svurces in that area {e.g., taking into
account expected mobile source
reductions and disregarding areua-scurce
contributions] in order to achieve
aitzinment;

» Bubbles in attainment areas and
nenatiainment areas with approved
demonstrations must use the lower of
aciual or allowable values for each of
the threa baseline components, unless
allowable values higher than
corresponding actual values are clearly
used or reflected in the demoenstiration or
otherwise shown not to jeopardize
ambient standards, P80 increments or
visibilitys

» In all areas, emission reductons
must be made state-enforceable in order
to qualify as ERCs and be deposited in
an EPA-approvable bank;

¢ [n all areas, hubbles must meet
more stringent tests for ambient
equivalence, including additional
ambieni significance {evels, more
protective air quality modeling
requirements, and more congervative
definitions of de minimis trades;

+ In all areas, the latal of any
incidental ernissions of hazardous or

potentially hazardous air poliutants
associated with a criteria pollutant ina
bubble trade must remain egual or be
decreased, whether such hazardous.
peilutants have been regulated, .
propused for regulation, listed, or the
subject of a notice-of- intent#:o-lis’c under
Clean Air Act 112, .- )

+ States must provide assurances to
EPA that bubbles submitted for EPA
approval in primary nonat‘tamrnent

_areas needing but lacking approved
demonstrations are consistent with the
state's SiP-planning and attainment .
objectives. For generic mules, the state
must make cerfain agsurances in

.

conjunction with its submittal oTthe ... )

. genericrule to EPA, and cartain -
additicnal assurances with the state's

proposed and final approval ol each |

individual bubble under that mile;

i TRET - rm o ® PR an .=

= Bubbles in such primary
nonattaimment areas may nol use credil -
from reductions made before application
to bank or trade sach cradiy

» Where sources in such areas seek io
bank credils in the future, “application
to bank,” for purposes of evaluating
credits for use in bubbles, means the
time of filing an’application to make the

" proposed credits state-enforceable

through or concurrent with use of a

-formal or informal banking mechanism;

+ Bubbles must ret impede
compliance or enforcement {a.g.. the
policy states that compliance extensions
may no lenger be granted under generic
rules in any nonatlainment area, and

. that bubble applications do not per se

suspend underlying SIP limits or defer

" source obligations to achieve those

limits);

. » Generic rules in all areas will be
subject ta increased EPA oversight,
ineluding EPA partigipation in the
state’s public notice and comment
process prior to state approval of
individual bubbles, subsequent reviews
of individual generic approvals, and
reviews of the general implementation
of the rules themselves, in order to
assure that approved rules are being
properly implemented; and

= EPA or state notices of proposed
and finai bubble approvals, in all aveas,

‘must clearly indicate any changes in

actuai as well as allowable emissions ut
all sources involved in the bubble, so
the ambient effects of these rades may
be known.

These and other changes announced
today will generally be applied to alt SiP
revision bubbies and state generic
bubble rules that have not been
approved by EPA a5 of this date®

On June 25, 1984 tie Supreme Court
unanimously ruled that EPA may allow
states to use a single, plantwide
definition cf “stationary solrce” for new
scurce review {NSR) purposes in
nonattainment areas as well as
attainment areas, provided use of that
definition would not interfere with
altainment and maintenance of national
ambient air quality standards
(NAAQS)* Under the “plantwide”
definition, tncreases and decreases
oceurring anywhere on plan! property
from emission units within the same
two-digit SIC code are generaily eligible

3 See, hawever, discussion of “pending bubbles”
. i Section LG of today's Policy Statement and
Section LA 1 RI4) of todey's Technical lssues
Document.
A Chevion U.-&A.. J’nc. v, N ’um! Resources:
Difanss Couneil, 104 8. CL £778, 14 ELR 20367,
- aversiling Natural Resources Daferse Councdl Ine
v. Gorsick, 685 F.ad 718, 12 ELR 20942 {D.C.Cir
1082),

for nettmg and may be used 10 bcsl.mcz
each other without triggering -
preccnstructmn permit requirements for
major new sources or modifications, so

" long as aclual plantwide emissions

would not significantly increase.

States and sources considering the use
of netting should, however, be aware
that applicable New Sourca
Performance Standards {NSD'S),
preconstruction review requirements
under 40 CFR 51.18 {a}H{h) and (1),
NESHAPS, and S1P limits continue to
apply to such modifications. EPA is
currently develeping guidance for stutes
that wish to adopt a planl-wide
definition of “souree™ for nonattainment
areas into their new source review
regulations®

Pending or future litigation or
rulemaking, particularly final resolution
of the settlement agreement arising from
the indusiry challenge 1o ERA's 1980
promulgation of revised NSR rules
{Chemigal Manufacturers Associolion v.
EPA, Ne. 731112, D.C. Cir,, February
1882), may alter aspects of this golicy.
especially regarding certain transactions
under EPA new source review
regulations. See 48 FR 26742 [Augus? 25.
1983) iproposed revisions). However,
uriless and until EPA finally revises the
relevant regulaticns, the current
requirements remain in effect.

Ii. Major Issues

A, Baselines

The baseline for a given source s thut
{evel of emissicns below which any
additional reductions may be counted
(credited) for use in trades. Questions
relating to appropriate bubble baselines

. for particular emitting sources or types

of sources in nonattainment areas
generated the principal {ssues resolved
by today's notice. EPA’s resolutions
strengthen SIP integrity and states’
ability 1o make progress towdnd
attzinment by [a) identifying more

¥ SIC Code means nodes deseribed in the
Standurd industsial Classification Manual 1972,
amended 1977 (.5, Government Printing Office.
stock numbers 41010008 and 003=005-00176~0. -
respectively),

* Many stules cursently employ the sg-called
*dual definitioa™ ol "statutory source.™ under which
both the plant and each emitting plece of equipmen!
within it are “siationacy scurces.” Under this
definition. when eny indicidus! piece of equipment
is large er.ough {2 terms of poteatix emissions 10 be
defined as = “major statlunary source” only
increases and decrenses in zctual emissions from
that individual anit are eligible to "netl.”

While the plantwide definition provides greater

_opportunlly for neltlng in general metling iz also
zlluwed under the dual definitisn. Indeed, where ni
individual piece of emitting equipment is ¥ "major
stationary source.” the “dual deflinition” allowe the
same opportuniiy 1o 'net” ag the “plantwide”
definition

[N
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precisely the three factors which must
be addressed in calcuiating baseline
emissions; (b] reaffirming that for
bubbles in nonattainment areas with
demonstrations of attainment that have
been approved and not subseguently
found by EPA to be substantially
inadeguate 0 attain ambient standards,
the baseline must be consistent with
assumptions used to develop the area's
demonstration or must otherwise be
shown by appropriate ambient
dispersion modeling tc protect air
qualily standards; and {c) specifying a
number of special "progress™
requirements for bubbles in primary
nonattainment areas needing but lacking
approved demonstrations of attainment,
including stringent new baseline
requirements, a ban on the use of
reductions produced before application
to bank or trade, and a mandatory extra
reduction of at least 20% beyond
applicable baseline emissions. Together
with tightened criteria for modeled
demonstrations of ambient equivalence,
a well as other new reguirements for
bubbles, banks. and generic rules, these
resolutions will ass are continued
environmental progress through trades.

1. Determining Baselines—General
Guidance

A source's baseline emissions are
caleulated by multiplying three factors:
the saurce's emission rote (usually
expressed as emissions per quantity of
production or throughput); its kours of
operations or heurly usage over some
representative time period; and its
" capacity utilizetion (e.g., the units of
production per hour of use}.” All three
factors must be addressed, since a
source’s emissions for a given period
may vary widely despite a constant
emission rate, depending, for example,
on whether i1 is eperated at low
capacity for a small number of hours or
utilized near full capacity fora large
number of hours. The product of this
baseline calculation is generally
expressed in pou.nds of emissions per
day or tons of emissions per year (TPY),
or both.

Today's policy clarifies EPA’s original
intent regarding appropriate methods for
determining these three baseline factors.
In general, in nonat!ainment areas with
approved demonstrations, a source's
baseline emissions for bubble purposes
must be calculated using the lower of it
actual emission rate or allowable - -
emission limit, plus the lower of its |
actual or allowable capacity utilization
and hours of operation. That is, baseline

T

7 For datailed djséu:ssieh-_ﬁf baseline emissions
and baseline factors, see Technical [ssues
Dacument, Appendix B, .. .

emissions in these areas must generally
be calculated using lower of actual or
allowable values for all three baseline
factors.®

Actual values for these factors are
based on some répresentative historical
time period (generally the average of the
two years preceding the source's
application to bank or trade).

However, where the state or applicant

_shows that the SIP, a source-specific

preconstruction permit, or an equivalent
document clearly assumes or specifies
allowable values which are higher than
corresponding actual values for one or
more baseline factors, and that
documen! post-dates the baseline
inventory year for a SIF's attainment
demonstration, these values may
replace actual values for calculating the
bubble baseline, Where only one value
(typically the emission rate) is specified,
the cther two baseline factars must
generally be based on actual] levels.?

Such showings must be based on
either data from the SIP or data used in
SIP preparation.’® Applicants may

- altematively perform appropriate

modeling to demonstrate that use of
allowable values which are higher than
actual values will not delay or
jeopardize attainment and maintenance
of ambient standards, protection of PSD
increments, or visibility. Upon either
type of showing, these zllowable values
may be used.!?

* Netling and offse! transactions are governed by
EPA's regulations at 40 CFR 51.18, 51.24, 51.307,
5221, 52.24, 52,27 and $2.28. Accordingly, this
discussion of baseline applies only to bubbles.

* See Section 1LA.1 and Appendix B of today’s
Technical Issues Document for further details on
baseline calculation.

£9 This could include documentation such as the
demonstration calculations themselves,
accompanying materials, or affidavits frarm those
who constructed the demonastration.

1 Use of such higher allowable valuzes which
musi be justified by modeling because they are not
shown to be cleary reflected in or assumed by the
demonsiration or an equivalent document, would
require such bubbles in nonattainment areas with
approved demonstrations to be processed as SIP
revisions, since Lave! IH modeling wouldbe -
reqaired for their justification under today's
modeling screen. In addition, the SIP's rezsonable

This 'approach is required because .
control of existing sources through
approved SIP measures is the Clean Air
Act's principal mechanism for timely
attainment. and because many approved
demonstrations either do not contain
stated assumptions regarding all three
baseline factors, or were based on
combinations of actual and allowable
values for these factors. It recognizes
that bubble baselines must accurately
reflect the SIP assumptions for all three .
baseline factors in order to maintain SIP
integrity.

Under this appreoach, determination of
bubble baselines consistent with
approved demonstrations is a
sequential, tiered process. That process
was implicit in both EFA’s 1982 policy
and its 1983 request for further
comment, as well as actua!l practice in
bubble actions under those notices. EPA
is making it explicit in response to
concerns that “‘paper trades” might
undermine attainment demonstrations
because approved SIPs do not always
state all assumptions an which their .
demonstrations rely. By requiring that
unstated or ambiguous values for all
baseline factors be resolved in favor of

_ lower actual values, today's notice

further progress (RFP) calculations would senerally

have to be revised.

The principsl difference between use u!‘suc.h
higher allowable values in these nonattainment
arcas and in altaloment areas is that in attainment
areas, ambient evaluations more limited than Leve],
NI modeling may justify use of such allowable .
values. However, for bubbles processed as case-by-
care SIP revisionas {n attainment areas, the Region -
retains discretion to require additional technical
suppert, where lim{ted air quality dispersion -,
modeling is propesed to justify use of such -
allowable baseline values. See Saction LALa of -
today's Technical Issues Dosyment, .

All bubbles in attainment areas rel}Lng o
allowable values not used or reflected in an

" approved demonstration must be evalusted for
. ambient impact based un a gomparison of before-

provides additional agsurance that
bubbles in nenattainment areas with
approved demonstrations will not
threaten ambient standards, PSD
increments, or visability protection.

2. Comments on Baselines in
Nonattainment Areas With Approved
Demonstrations of Attainment

Comments on baselines in these areas

indicated wide disagreement over where
EPA require states o set this baseline
level. The 1982 policy noted that “In
nonattainment areas with approved
demonstrations of attainment, the
baseline must be consistent with
assumptions used to develop the area’s
SIP,” That policy generally required that
where approved SIP demonstrations
relied on actval emission levels at .
particular sources, those actual levels
weuld have to be reflected in bubble
baselines. Where SIP demonstrations
were based on aflowable emissions, the
1982 policy authorized baselines -
reflecting sich allowable levels. despite
the fact that some sources’ actual
emissions are currently or historically
lower than their “allowables.”" 12~

trade actual emissions and pest—trade a:llc'\wable

" emissions (1.8 the “worst case"), inorder to assure

that any potentizl increase in actual emissions are
identified and that their effects ere consistent with
applicable Clean Air Act requirements. See wday 5
Technical Issues Document, Secnon LAl

12 See n. 13 below, -
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The great majority ofcommenters
supported this SIP foundation for trading
baselines, noting that SIPs are the .
cornerstone of the Act's approach to aif
quality management. Thess commenters
alsc agserted thaz regardless of sources’
actual emissions, measusing reductions
from allowable levels assumed in a
valid SIP demonstration was entirely
appropriate for use in trading, since the
area would still attain amhbient ‘
standards in a timely manner. See, e.g,,
48 FR 35582 {Aungust 31, 1983).

However, other commenters asserted
this approach was either “loo lonse” or
“{oo tight," The [irst group stated that
credit should only be granted for
reductions below current sctual
emissions, provided actual emissions
met applicable SIP limits.? They
advanced various reasons for this
position, including assertions that
reliance on past reductions, while
consistent with approved plans for
attainment, might not comport with
“broader" clean air goals. Some felt that
SIPs were insulTicently precise to serve
a3 a basis for trading.

A secoad group of commenis went in
the opposite direction, asserting that
baselines should always be maximum
allowable source emissiong, regardless
of assumptions used in SIP
development. These commenters noted
that emission rates (e.g.. emissions per
volume of throughput or unit of
production) specified in SiP emission
limits are generally the only enforceable
limits applicable to existing sources.
Since existing sources can legally emit
up {o annual levels equivalent to
maximum output and round-the-clock
operations so long as they meet these
SIF emission-rate limitations, these
commenters reasoned, companies .
should receive credit for agreeing to
binding limits on output or hours of
operations which forgo such production
flexibility,

Today's notice reSponds in two
principal ways {0 these concerns, First,
it clarifies the components of baselines,
how these are to be determined, and
who bears the burden of demonstrating
that a proposed baseline is consiatent
with a particular SIP. Several comments
indicated that confusion related to the
determination of baselines may have
generated unnecessary ¢cncern over use
of allowables baselines under approved
SIPs. Second, it reiterates and further
supports E:PA’s posmon Lhat where SIP

1% The 1582 pchcy assumed, but did not spec:fy,
the componeats of “aciual” emissions, such as -
capacily usage ot_num&er of houes of operation ¢f g
patticular source. It also assu.mei, but did nat
expressly reqlites that actual emissjon levels must
be reduced 1o'compliance levels befote fur!he-
reductions were eligible foreredt, ' '

demonstmtmns are appmved as
adeguaze, the Clean Air Act simply
requires trading to be consistent with
assumptions used to develop the area's
SIP,

3. EPA’s Resolutions on Baselines in
Nonattainment Areas With Approved
Demonstrations of Attainment

Where a state has demonstrated it
will attain an ambient standard, and
EPA has approved the demonstration
and not subsequently found it
substantially inadequate to assure
attainment, bubbles relying on baseline
levels used or reflected in that
demnonstration amount to routine SIP
revisions. The state then has discretion
to maintain its demonstration through
any alternative combination of emission
redusctions, so long as these are
adequate for altainment and
mainienance of the ambient standards.
Sinze EPA sannot require states to do
more than demonstraie timely
attainment and maintain ambient
standards, EPA will approve such trades
as long as they are enforceable and do
not undermine the demonstration. See,
e.g. Trainv. NRDC, 421 U.S. 80, 79-80
(1875); Unlon Electric Co. v. EPA. 427
U.E. 246 {1976). This means that credits
must not be doubled-counted, that they
must be calculated from a baseline
consistent with the approved
demonstration, and that tests of air
guality eguivalence to the original SIP
emission limils must be met.

In short, under the Clean Air Act an

_approved attainment demonstration

creates a legal and logical boundary.
The state has met its statutory
responsibility and can substitute
reductions not relied on in the SIP for
those assumed by the 8IP, sc long as air
quality impacts are equivalent, This
holds true for all types of emission
reductiona—whether derived from
process changes, extra pollution control
equipment, improved aperating or
maintenance procedures, or other
aciions—as long as the substitute .
reductions have not been relied on in
the approved SIP.24

FEPA accordingly reaffirms the general
principle that states may grant sources
credit for reductions below levels
assumed by approved demonstrations.
This generally means that where actual
values for emission rate, capac;ty

L4 1t also hoids trus where ﬁ:e Agency may '

suspect, but has not formally indicated, that 2
previgusly approved SIP demonstration is no longer
adequate 1o assure Hmely altainmens. For ragsons
of polisy continulty, requistory predictabllity and ™’
falr nolice, until EPA makes a formal finding of SIP
insdequacy the 2pproved demonsxation conteols,
86 Clean Alr Act sectlon’ 1}013} }{E—i] 110(5](’1] 48
FR 39582 {Adgust 31, 1983).

unhzatlon and hou.rs ofoperatmn form
the basis for an approved
demagnstration, sources proposing a
bubble must use the lower of actual or
allowable values for those factors in
calculating baseline emissions, and thay
where an approved demonstration was
based on allowable values which are
higher than correspondmg actual values
for any of these baseline factors those
allowable values may be used for such
factors in caleulating the baseline

8. Baseline and Other Requiremenis for
Bubbles in Primary Nonaottainment
Areas Which Require But Lock
Approved Demonstrations of
Altainment

EPA's 1982 policy proposed two
baseline mechanisms for bubbles in
primary nonaitainment areas needing
but lacking approved demonsirations of
attainment. These areas needed
additional emission reductions to attain
national ambient health standards. but
had not yet fully determined what
amount of reductions would be
necessary for attainment or which
sources would be required to produce
them. Nevertheless, tha! policy said.
states could allow existing sources in
these areas to trade on an interim basis,
cither (1) by using baselines reflecting
Reasonably Available Contral
Technology {(RACT) provisions which
EPA had already approved, or 2] where
EPA had not yet approved general stale
RACT provisions, by using “negotiated
RACT” baselines agreed to between the
source, the state and EPA.18 Both the
1382 pelicy and subsequent notices
advanced detailed programmatic and
environmental rationales for this
approach, including the fact that RACT
was the Act's most stringent general
requirement for existing sources in
nonatiainment areas; that appropriately
determined RACT baselines were
consistent with current attainment
needs: and that trades uaing such
baselines could produce faster interim
progress by providing incentives for
sources voluntarily to define RACT.
disclose betier emissions or ambient
data, or take other steps to do more than
the minimum required. See, e.g., 47 FR
15076, 15086-81; 48FR3$582—33 39585.

Many commenters on the 1882 policy
approued th:a "negonated RAGT"

Tk The 19&2 pchcy 11:0 auﬁ‘crrized lmited sz af
higher actual {rather than RACT-alloywable)
begelines.in cen‘.nm nonattainment "extenalon™
areas which did not then have completo approved
8IPs. See 47 FR 15077, 15080 (April 7, m&ze
Expiralion of the July 1062 statutory deadline for
submitting such $IPs Vitiated thia third bareline
optlon. See, eg. 43 FR at 39580 #nd n,2, 25582 and
.7, 30584-25 {August 31, 1863) :
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. approach; finding it innovative and -

' acceptabie. However, two groups of
commenters again asserted that it was

- efther "too restrictive™ or “insufficiently
cvonstrained." The first group maintained
that for reasons of administrative
efficiency, bubbles should be based
either on existing SIP reduction
requirements or on'actual emissions, -
without the need to negotiate new
source-specific RACT baselines. Since

~ trading sourcesin these areas would

eventually be sub]ect to RACT
. requirements in any case, they
reasoned, no new interim baseline
should be reguired. In partial support of
this position some alluded to the one
instance in which Congress has
explicitly addressed such baseline
issues—its 1977 declaration that in
nonatiainment areas without adeguate
demonstrations, existing SIP limits
would for the next several years be the
‘baseline for offset transactions, which
were then the cmly tvpes of emissions
trades.1
The second group asserted lbat no

bubbles should be allowed in such
areas, since regulators could not know
which reductions were surplus until
demonstrations were completed and
approved. . .

~In August 1983, “in light of formal
comments on the {1882] Policy, the
NRDC v, Gorsuch decision {since
reversed] . . . and the need to further
articulate the Policy's approach in this
area,” EPA reguested further comment
on certain issues relating to credit from
plant shutdowns or production
curtailments for use in existing-source
bubbles, particularly bubbles in primary
nonattainment areas requiring but
lacking demonstrations. 48 FR 39580,

While most comments on the 1982 policy

supported continued use of such credits
without further restrictions, some
commenters had special concerns about
shutdowns in these areas. These
commenters stated that shutdowns can
- hasten attainment. and suggested that
granting credit for shutdowns that ‘might
have happened anyway’ might not be
-consistent with the Act's requirement
for-attainment "as expeditiously as
pra‘clicable.-" . g '

D

% See. ez, C}ean AlirAct A.mendmenls of 1977,

section™129, codified st 42 US.CL7502 noter 3 ° °

+ Legisfative History of the Clean AirAct
Amendments of 1877, pp. 537,713; 44 FR 217475
[January i8. 1979). This Ccngresalonai mandate was

" largely supérseded by eventual state adoption of
supetrvening SIP limits. Under current EPA

" regulations such SIP allewable emission’rates may
n-dmanly bie used to compiie the bageline for’
ofisets only ‘where an eppro'.ed SIP demenstration
used inventoried Gllowable emissiony in'its -
demonstration of reasoriable furiher progress. See’
Clean Air Act 173(1){A], au 5.C78080)(AY

In the AugL\st 1983 notice EPA  ~
addressed these concems in detarl
roting that: )

. . . Unlike surplus reductions from
additiona] pollution contral or less-pelluting
process changes, shutdowns produce a total
reduction of emissions, 160% of which might
benefit air quality if eredit were not allowed.
Granting full or partial eredit for their use in
existing-source bubbles might reduce that
benefit. . . at least where the source would
have shut down anyway. This reasoning
[reflecting a desire to avoid granting credit
for reductions that may not be “surplus”
because they would have ocouwrred in 2ay
event] underlies some comraenters’
suggesticns that credit be allowed only if
credit were a sole or pmm:ipa. reason for the
gshutdown . . .

Unforiunately the issue is not this simple.
Solong as it Bas not been double-counted
and a proper RACT baseline is applied, the
shutdown does cantribute ta air guality
progress, since much less than 100% credit
will be granted. Moreover, the opportunity for
credit may improve air guality by

- encouraging early shutdewn of high-polluting

facilities that might otherwise be kept
running, either because replacement is tao
expensive or to preserve credjt for further
plan! expansion.

In addition, these commenters’ suggestion
of a test based or subjeclive motive appears _
administratively unworkable. EPA and states
would find it exceedingly difficult to evaluate
6f rebut source evidence that & shutdown
was motivated by credit and that the
shutdown facility would otherwise have
operated [, e.g.] for twenty or forty years.
Thus this approach would likely resuit in
either de focte approval of all such credits
(undermining the reason for the test), ara
burden of proef so stringent that nore would
be approved {penalizing sources whose
shutdowns were elicited by trading). More
straightforward approaches might either ban
shutdown bubbles until a demonstration of
attainment, or acknowledge their uncertain
nature by applying a margin of salety—eg. a
reguirement that such bubbies produce :
substazntial air qualily improvement—
sufficlent to compensate for any uncertainties
and protect the integrity of current or future
SIPs. 48 FR at 3358384 (footnotes omitted.)

EPA then suggested seven specific
alternatives to the 1982 policy Tor
bubbles in these areas, including: a
prohibition on bubble credit from

shuidowns; a requirement of substantial |

air quality benefit from bubbles .. .
proposing to use shutdewn credit; or a
: requirement of substantial'air quality
benefit from all bubbles, with no special
testrictions on shutdown aredit. In
partial support of this Iastproposed
"_alternative, EPA indicated the
administrative benefits of avmdz.ng
spemal definition or treatment of

“shutdovims” and * cur‘allmér'ts, and
stated that: . .~ 7 e

. Requiring substanha. prag.esb from

each bubble . could acceiera!e momentum
toward attainment, directly improve air

quality . l.hmugh each trade, and provide an
objective margin of safely against
uncertainties assoclated with some :
individual shutdowns, while leaving to the
state the task of final SIP development. It
would also maintain the incentive within the
[1982] Policy for industry to shut down high-
polluting, economically-marginal sources:

. . The more each existing-source bubble
contributes directly to accelerated air quality
progress, the strenger the justification for use
of surplus reductions for such bubbles in the
ehsence of a demonstration. Moreover,
reguiring ail bubbies to produce a substantial
air quality improvement, beyond RACT
baselines and RACT equivalence, could
pronde a margin of safety sufficient to make
special treatment of shuldowns unnecessary

. 48 FR at 39585-86 (foctnotes omitted).

Thus, while the issue explicitly raised
by the August 1883 notice wias use of
bubble credit from shutdowns in
primary nonattainment areas which lack
approved demonstrations, the
underlying issue was use of any type of
bubble credit in these areas. Since
emission reductions have the same
effect on air quality whether produced
by less-poliuting process changes, more
efficient aperation of installed contrel
equipment, additional pollution controls,
or shutdowns or producticn
curtailments, the fundamental question
was whether a/f such reductions or none
of them should be prohibited or subject
to special requirements when used for
bubbles in these areas. That question
reflected a further choice. Should EPA
defer bubbles in these areas until a
compete demonstration was finally
approved? Or should EPA authorize
continued use of bubbles, in order to
secure interim emission reductions?
Comments responding to the August
1983 notice were essentially the same as
earlier ones. A large majority of
industries and state pollution control
agenicies commenting at that time
supported continued opportunity for
bubbles (including those using credit .
from shutdowns) in nonattainment areas

- with or without approved
. demonstrations. Virtually all industnes

and states'commenting with’ respect to.
areas that have approved -

. demonstrations supported contmued use

of the 1982 pohcy. without change. 17 Of .
13 state agencies commenting with~"- -
" respeétito areas that do not have 7
approved demonstrahons. ten urged that
shutdown m:ed1ts be retamed for these

“Eg: Aﬁegheny Cou.my FA) Hee.'!'lh Departme'nr'.'

- Bureau of Air Pollution Controk A‘u’FoIlu!iorr

Cantrel District of Ien'erson Céunty f!..-ouiamﬂe}. KY
Cf. Daylon (OH] Reglonal Air Pollution Contro] h
Agency. See also. e.g. comments of Chevran USA.
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areas as well, ¥ However, msny - -
comments also supporied or
acknowledged the, appropriateness of.a
requirement for 2 net air quality
benefit—in the range of 20% extra
reductions in emissions remaining
beyond a baseline reflecting RACT
emission limits—irom each bubble, so
lonig as that requirement was objective
and easily administered.® To the extent
they addressed this issue, these
comments generally opposed efforts to
test bubbles by examining ihe subjective
motives underiying reductions.® Two
state of local agencies asked that
bubbles be prohibited in these areas
unti{ complete demonstrations were
approved by EPA.

Several commenting enviranmental
groups asseried that EPA should not
permit any bubbles in ponattainment
areas lacking adequate demonstrations.
Ore argued that EPA cannot determine
that emission reductions are *surplus,”
and therefore creditable, in these areas:
because 10 do so would violate the
statutory requirement {o attain
standards “as expeditiously as
practicable.” Moreover, this group
claimed, using RACT as a beseline
would not soive this problem because

RACT limits are minimum measures, not

a substitute for a SIP providing timely
attainment This group also asserted
that crediting shutdowns would conflict
with states' duty to meel air quality
standards “as expeditiously as
practicable” because, by *‘resurrecting”
emissions that have already ceased, it
would accomplish less emission
reduction than is practicable withina
given period of {ime. Ancther group
asserted that allowing shutdown credits
in these areas would strain effurts to
progress toward attainment. One
environmental group went a step further
and urged that opportunity for bubbles
be restricted solely to attainment areas
which have already met national air
quality standards.®?

" E z.. Merrphis Heelth Deparimoat; Colorado
Dept. of Health, Air Polintion Comtral Division. CF,
comments of Hlinols EPA.

Many industrial commenters a.lzo asserted ihc
irporiance of conlinuing to allow shutdown credits
in thess nonattainmen! arear. See. e.g., Chevion
USA; Champlin Peiroleum.

U Eg. Bay Area {CA) Air Quelity Mansgement
Iietrict, See also Southem California Gas Co.

M E g, Massachusslts Deparimen( of
Envirenmental Quality Engineering: South Coaal,
{CA} Al Quality Manzgement Disirict

2090 oral o weritlen subrissions to the
Admiristrater made in eady 1906 while Gnat
decislons on today's policy were still pmding,
representatives of seven atates and the Stale and
Temitarial Alr Poll ut[m!’:ognw Adfmmst aloos
and the Assosiation of Loosl Alr Pollution Sentrol

Ciliners tSTAPPALALAPCO] similesly urged thay |
bublies np fenger beavthedzed in orimary . -
nonattainment aress until & complete attainme By

At the same time, comments filed on
Federal Register proposals to approve
individua! bubbles as 51P revisions
under the 1982 policy 22 raised related
issues. Several of these proposed
bubbles were also located in primary
nonattainment areas which required but
lacked approved demonstrations. The
issue raised related to bubbles of two
types: {1) Those which relied on
reductions from shuotdowns that
occurred long before any applicution to
bank or trade; and (2) those whick relied
on extra reductions produced by routine
ingtallation of required ¢ontral
equipment, long before application ta
bank or trade. Both types of bubbles
raised the larger question of whether SIP
integrity and environmental progress
raight better be essured in primary
rnonattainment areas which require but
luck approved demonstrations of
attainment by allowing no bubble credit,
or allowing bubble credit only for
redustions beyond actual emission
levels already achieved gs of the Hme
sources aqppiied to bank or trade.

The final policy strikes what EPA
believes to be 8 reasonable,
envirponmentally-sound halance between
all these views, and establishes
numerous tightening clarifications and
new requirements to implement that
balance. These changes and the
rationales supporting them are get forth
below.

1. EPA's Resoiu’nons Regarding Baseline
and Qther Reguirements

In primary nonattainment areas which
require but do not. at the time of 2
bubble application, have EPA-approved
demonstrations that ambient health
standards will be attained, bubbles will
generally be approved if they do not rely
on reductions which occurred before
application for crediy; if they meet other
criteria for baselines, ambient
equivalence, and consistency with
future planning efforts; and if they
produce at least a 20% net reduction in
emissions remaining after appropriate
baselines have been applied. These
objective tests both respond to previous
comrnents on certain individual bubble
applications, and go substantially
beyond alternatives discussad in EPA’s
August 1983 notice. At the same lime
they assure greater predictability and

. demonstration was subtmﬂed or apprmed. Thia

position was generally echaed by a caalition of
envirenmrental groups. Since this position and
related underlying issves ad been raised end
articuloted at lengh by earlier commeats, itis |
addreszed os part of the Agengy’s final respanse
Lipfow,

=L, 6. Lmnn Carbide Corp. [Texras City), &

FR 21533 {May 19, 1682): B.F. Goodnc: {’\vnniakw .

48 FR 4758 [FebranrT 8 18841,

ambient progress, without imposing so
heavy a burden on voluntary bubble
transactions that the environmental
benefits of such trades are forgone. They
reflect the general principle that hecause
such properiy-structured bubbles
provide continuing incentives for
sources to deliberately overshoot
regulatory marks {rather than plan
merely {c meet them} tubble trades in
these areas can produce interim
progress beyond current SIp
requirements, and should be approved.

a. Specific “Progress” Reguirements.
Applications for existing-source bubbles
in primary nonatiainment areas which
require but lack approved
demanstrations of attainment will be
desmed to produce a net air qualily
benefit and will be processed for
approval if they:

(i) Use “lowest-of-actual-SIP-
allowable-or-RACT-allowable”
emissions baselines. Such baselines
must be calculated using

 Either the actual emission rate, the
SIP or other federally enforceable
emission Limit. or 2 RACT emission
limit, whichever is lowest, for sach
gource involved in the trade. This
baseline factor shall be determined as of
the time of the source's application te
bank or trade, whichever {5 earlier.

» The lower of actual or allowable
capacity utilitization and hours of
operation for each source involved in
the trade. These bageline factors shall
generally be based on the two years of
operation preceding the application to
bank or trade, unless another two year
period is shown to be more
representative of normal source
operations;

(ii} Meet the generai ambient
equivalence tests outlined in foday's
policy (3ee Section LB.1.b of the
Technical issues Document) using the
baselines described above and, for the
post-bubble case, emission levels that
reflect overal emrssions equivalence:
and

{#ii) Produce & substantial net
reduction in actual emissions—ie., a
reduction of at least 20% in the
emissions remaining after application of
the stringent new baselines described
above. (A reduction of greater than 20%
may be required for bubbles approved
under generic rules in some of these
nonattainment areas, See discussion in
Section 1L.A.1.{d) of this Preamble,
below.)

With respect to sources which seck to
bunk emission reductions after
publicaﬁon of today‘s notice,

“application to bank,” for purposz of
evalualing credit for use dn bubbles,
mieans the time of filing of an
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application to make such reductzons
state-enforceable through or concurrent
with use of a formal or informal banking
mechanism, However, in order to avoid
. needless disruption and inequitable
retraactivily, this definition does not
" apply to reductions which sources have
previously applied to bank. See Section
[.LA.1.b.(1) of the Technical Issues
Document.
b. Additional “Progress”
Requirement: Stote Assu rances. In
concluding that properly-structured
bubbles as defined above can produce
valuable interim progress in primary
nonattainmenl areas which require but
tack approved demonstrations, EPA also
considered whether other showings
might be necessary to assure that
individual bubbles do produce such
progress. The Agency has concluded
.that few such showings, whether
bubble-related or otherwise, are
practicable or workable. It did, however,
conclude that cartain representations
meant to assure each bubble's o
consistency with $IP planning goals, by
requiring states to take a meaningful
leok at such consistency in each bubble
approval, would help assure that
progress is achieved.

Under circumstances delailed in the
final Policy and Technical lssues
Document, today's notice therefore
requires the appropriate state authority
to provide the following written
assuranges to accompany each bubble
which {s approved {zither directly by
EPA as a case-by-case SIF revision, or
by states under an EPA-approved
generic rule} in these areas:

1. The resulting emission limits are
consistent with EPA requirements for
ambient air quality progress, as
specified in today's notice.

2. The bubble emission limits will be
included in any new SIP and associated
control strategy demonstration.

3. The bubble will not constrain the
state or local agency's ability to cbiain
any traditional emission reductions
needed Lp.expeditioudy aftain and
maintain ambient air quality standards.

4. The state or iocal agency is making
reasonable efforts to develop a complete
apprcval SIP and interds to adhere to
the schedule fof such development
(including dates for completion of

" emissions inventory and subsequent.

increments of prcgress) stated in the

. letter. accompanying the bubble
approvai or in previous such letters,

-5, The basgeline used to calculate the
bubble emission limits is consistent with
the baseline requirements in the
Emissions Trading Policy Statement and

‘ Techmcal Issues Document, . !

Such assurances need net be verified

by, e.g., de¢tailed quantifications,

——— T — = — -

comparison with year- by year progress’
projections, or showings that all
reductions nzeded for area-wide
progress or attainment have been
identified and targeted for regulation.
They are, however, expected to be
based upon meaningful review by the
state and to be consisient with the
‘documentation supporting the bubble
EPA will not second-guess such state
representations, provided they are a
substantial test applied by the state to
aach bubble and the state has explained
how the proposed bubble is consistent
with the area’s projected attainment
strategy. Nor will EPA examine. or
expect states to examine in making such
representations, any specific soyree's
subjective motivaticn in making claimed
reductions. The combined effect of these
requirements will be (a} to deny bubble
credit for reductions which occurred
before application for credit, in
recognition of the fact that reductions |
produced before any eppiication té bank
or trade are unlikely to have been
elicited in any way whaisoever by the
oppaortunity to trade; {b) to help assure
that only actual reductions in current
emigsions are relied upon to satisfy
pending control reguirements in these
areas; {c) to more systernatically

encourage efforts by sources to produce ’

and permanently maintain these
additional reductions, by granting them
predictable bubble credit where
specified baseline and other tests have
teen apphed and (d) to assure that
these bubbles will not interfere with
these areas' attainment efforts. Any
other approach would enmesh EPA and
state agencies in lengthy, resource-
intensive, end uncertain efforts to
determine subjective company motives
for making particular claimed
reductions—efforts which appear
unlikely to provide greater
environmental protection than the
criteria articulated here. Cf, e.g., 48 FR at,
39584 and n. 15, 39585-86,

2. Basic Rationale

EPA believes that Congress would
cleariy have intended the Agency to
approve bubbles that, despite the lack of
a complete attainment demonstration |
for the affected areas, nevertheless _

produce progress toward attainment in -
those areas. Section 172(b) of the Clean
Air Act does require states to formulate

complete control sirategies to aitam the_
standards in these areas as
expedmously as practicable and, in the
case of primary standards, by certain -
fixed dates. It also reguires these areas
to demonstrate reasonable further
progress toward atizinment in the )
interim. However, SIPs and attaimment
demonstranons are composed of dozens,

Lfnot hundreds. of regulations end
commitments adopted at the.state or
local level, following pmceedmgs that
often are time-consuming and overlap in
sequence. If EPA were to wait until
every such provision were adopted and
submitted by the state before acting on
any of them, substantial environmental
benafits that wouid otherwise sccrue
from having each available requirement
promptly incorporated in a binding-
manner into the SIP and made federally
enforcedble wouid be forgone. Such an
“all or nothing” approach would
produce less expeditious progress
toward attainment than a combination
of (a) EPA approvals of state provisions
submitted sequentially and (b)
appropriate use of sanctions authorized
by the siatute to effect the adoption and
submittal of remaining necegsary
provisions. Given the strong emphases
in the statute as enacted, it is doubtful
that Congress would have intended the
former, legs progressive approach.??

For these reasons, EPA has decided to
approve in these areas bubbles which
individually produce progress, both
beyond preexisting plan requirements
and in the air {{seif, and which dc not
interfere with these areas’ efforts to
construct complete strategies that
provide for attainment as expeditiousfy
as practicable.

Today's notice accordingly disallows
use in bubbles of reductions made prior
to any application to bank or irade, but
allows appropriate use of reductions
made after such application. Where a
source voluntarily propeses to make
creditable reductions as part of and
following a banking or trading
application, the stringent lowest-¢f-
aciual-SiP-allowable-or-RACT-
allowable baselines must be applied if a
bubble is involved, and that bubble
must meet appropriate ambient tests,
using emission levels that produce
overall equivalence to the emissions
baseline. The “net 20%" discount in
remaining emissions then applies to all
sources in the bubble, and provides an
additional safety margin to assure
ambient progress from bubbles in these

_areas.z‘ Finaﬂy, the state assurances

”See e.g. Chevron USA v, N_FLDC supra i
14.This "net 20%" requirement is alec supported
by evidence indicating that for mos! extersion'ares

§1Ps addressing ozone pollution—the mest |
widespread remaining nonattainment health
problem—a net 85% reduction [81% RACT + 20% of
remaining VOO emissions) appears sufficient ta

. produce ambient attainment, if those areas could,

secure such reductions from all controliable
atationary sources of VOG emissions whick remain

- after unplemenialmn of stringent controls already in

place. See, e.g.. “o; Altainment Status of 33 Areas

Under Different Degrees of Stationary Source
: Conlinued
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will indicate whether approval of the
bubble is likely to remove rather than
enhance any important opportunities to
cunstruct complete atiainment
sirategies.

EPA believes that bubbles meeting the
special progress requirements desaribed
above will produce Goth progress
beyond preexisting plan requirements
and progress in the air. First, with
respect to preexisting plan
requirerments, each bubble would
achieve a net tightening of at least 20
parcent. Trades that resell ina
permanent 20 percent reduction beyond
actua] emission levels [which are
already below what the plan allows),
would produce even greater pregress
beyond preexisting requirements.
Moreover, state assurances that must
accompany each bubble will help ensure
that approval does not represent a step
backward in the process of developing a
plan providing for timely allainment.

Each such bubhle would also produce
net progress in the air, since each
increment of required control forgone as
a result of the trade would be more than
compensated by a grealer reduction
which was not required. and which may
reasonably be presinmed to have been
elicited by the trading opportunity.
Neither EPA nor anyone else can prove
that all reductions which ocour after
filing of an application for credit were
elicited in whole or in par by the
trading opportunity. Decisions in the
reai world, whether corporate or
otherwise, always arise from multiple
motives which zre not easily
disenlangled. any strand of which may
have “tipped” the balance toward or
precipiiated a particular action.
However, the Agency hus concluded
that this presumgtion is reasonuble.
First, it is plausible that such reductions
werte eliciled at least in part by that
opportunity, especially where. as here,
sources must affirmatively decide 1¢
surrender something of value and
constrain purely private decisionmaking
{e.g. enforceably commit to change
production processes) io order lo create
a cognizable reduction. Second, this
presumption #s the sole practical
alternative to the administratively
difficult and uncertain approach of

atlempting to determine the intent and
motives of source owners making these
reductions. i .
EPA has alse concluded that bubbles
roeeting these new requirements will not
interfere with the statutory mandate that

Coatrol” [Feb. 19841 Letter, Richard A, Tircl, Thy
Comservation Foundation, o Hon. Lee M, Thomas,
Mnrch 1271988 {“The trial caloulation. .. indicates the
=ix s attentiveness 10 the limiled curivol Con
possibiliien avzilable. and sppeass 1o support theic
conclusiog ghout the contributlon RACT plusz 20
perient tun make 1o uttiiimenl, ™}

states attain standagds as expeditiously
as practicable. Each such bubble would
produge progress in the air that, for the
reasons just described, would likely not
have been achieved absent the trading
opportunity 25

3. Additional Considerations Regarding
the Benefits of Bubbles

" Individual bubbles approved under
today's special progress requiremenis
fur primary nonattainment areas which
lack demonstrations will produce
progress in the 5IP and in the air,
Moregver, the mere exisfence of the
opportunity to trade has independent
progressive effects.

As some commenters suggested, tack
of such demonstrations usually resulls
from ore of two general causes: Either
the state does not know where or how to
obtain sufficient further emission
reductions, or it has identified sources of
such reductions but is unzable 1o
implement new regulatory requirements
hecduse of their cost. Moreover,
regulated firms may often be reluctant tg
disclose information that may be used to
require further retrofits against them.
Even where such information is
obtained. it may mot ba sufficiently
precise to allow EPA and the state 1o
resolve remaining ambiemt problems.
While & vigorous regulatory respense
remains critical in these areas, that
response is likely to be hampered by the
very information barriers that
disceuraged a demonstration of
attainment in the first place. See, £.g., 48
FR 38582 {August 31, 19383).

- Bubliles can help break such
deadlocks over the feasibility of
obtaining Rurther reductions, by
providing an incentive for plant
managers {o find economical ways to go
beyond current regulatory requirements.
The opporiunity to irade may also
encourage scurces 1o coms forward in
order 1o establish the quantifiable and
enforcenble emission limits an which
credit rnust be based.

** The Agency has determined that these
cunciusitng also apply whers the post-application
reduction on which the applicant relies for eredit
happens to be & shutdown or production
curtailment. Becauss multiple maotives similacdy
affect, and can-determinatively "tin" decirions o
close a Yacillly or restrict ils productive capacity.
shutdowns that cocur after the scurce gwner applies
for tredit, no less than other types of post:
apriication reductions, may be presumed
reasonably elicited iy the oppoertenily 1o trade. This
I particusiarly true because the source operatos.
whatever ils antecedent motives, must make »
deltherate decision to forgo an Ttem of sulsiantial

value=-either by surrendering its operaling Petrmit
or by acrepticg binding production limits—in order
tu create soedit Since d! would be adminisiratively
difficult, if not impossible. to prove or disprove that
upportunity to trade was the driving force or »
subiective motive behind the shutdown, auch
presumption s amply justified,

Bubbies may achiéve substantial
reductions even without special
“progress’ requirements, since sources
not otherwise subject to or not yet
meeting RACT reguirements with future
effective dates in such nonattainment
areas must first reduce emissions to
RACT-zllowable levels before they can
begin to accrue credit.2® Where modeled
showings of ambient equivalence are
required, bubbles may alse help identify
and correct remaining nonattainment
problems, In addition, bubbles may help
produce {a) faster compliance with
RACT limits already defined in
partially-approved SiPs, {b) faster RACT
definjtions for sources nol subject to

- currently approved portions of 31Ps, {¢)

incentives for plant managers to
disclose unceontrolled or uninventoried
sources. and [d) incentives for such
managers to conlrol emissions earlier
than required. Perhaps most impartant,
because of their potential to elicit betler
information on sources, ernissions,
control performance and ambient
effects, bubbles may enhance states’
ahility to secure future reductions, if and
when such reductions are required. Fur
example, EPA experience has
documented cases in which bubble or
sirnilar trading applications have
improved federal and state air quality
manugement eapabilities by Improving
data on emissions, ambient impacts, and
unregulated or uninventoried sources.5?

k€ See o g, 47 FR 15077, 15080, 48 FR 3550 And n
2. 34582 and n 7.

RACT lerels are generally &t least B0% o1 more
below untontrolied emistion tevely, depending un
e potlutant, Where pre-trade actunl emissions ace
higher than RACT haseline levels this requirement
directiy sucelerates air quality progress, sinae ne
cradit can be secured for the difference.

%7 Trade applications submitted over the lus!
several years have, amaong other things, helped
eslahlish and verily emisslons fuctars fur
noniraditional sournes, a3 well ap provide detutiedd
cnussions profiles of such sourtrs {nce, nu .
applicstion ol Shenango iron and Sieel Lo,
approved 46 FR 62804 (December 28, 1981]), hate
provided curtent emissions data not otherwise
svailallde to EPA through the Agency's Nalional
Emissions Data System {50 FR 25033, Juhe 37, 1885),
and have disciosed the existence of sources {or in at
lexst one case wn entire plant) that had been wholly
missed in development of the siate’s emissions
invenlory. Gther applications haveidenlified and
reduced previowsly unsuspected threatsto PSD
ingrements; heiped correct substantial discrepantios
betwesn inventoried and actual emissions, or
between SIP emisgion limits and altzinment
demonstrations; xnd heiped improve enforcement
procedurgs in certain stule programs. tnaddition tu
such case-specific examples, opportunily to trade
appears lo reduce tradiional reasons for sourcea 1o
underestimaie their emisatons, resuliing in betler

taventery and pleoning data, For example,
Massachuset's requires fisms to provide datz on
thelr two years of higheat emissions sines the design
year of the SIP, in order to estabiish a daity
emizssions cap under the state's VOO bubble rule
This reguirenicat has produced bascline data for
previoustc unguantificd emission years for some
AOUFTES : )
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T‘b'ou.gh all these mechamsms. bulnbi&e
can achieve substantial emission
reductions and air quality planning
benefits, even without special '
“progress” requirements.

Nowithstanding these independent
progressive effects, EPA believes that it
meay approve bubbles in these -
nonatiainment areas only if they meet
the specific progress requirements
described above and do not interfere
with the affected areas’ efforts to
develop and implement complete
atlainment strategies. Such bubbles can
help adjust exis{ing inadequste ..
regulations on a source-specific basis,
help make progress toward a full
approved demonstration. and help
improve air quality, without “freezing”
inadequate S{P requirements zhat are
currently in place.

Accordmgly, EPA has dec.lded to
approve “progress’ bubbles which are -

consistent with the attainment needs of -

these areas, which produce a net air -
qualily benefit, and which may therefore
secure Taster interim progress toward
attainment and more rapid development
of complete attainment plans.

1il. Additional Policy Changes and
Clarifications

Today's notice makes numerous
additional changes in response to -
comments on and following the 1982
policy. The most important of these
changes or dlarifications-are discussed
below.

A. Generic Bubble Rules

Today's notice recognizes the spec1al
position of EPA-approved state generic
bubble rules. Such rtles may provide
tlearer approval criteria and may result
in more rapid bubble approvals with -
reduced expenditure of EPA and stale
resources, by eliminating the need for
case-by-case Federal rulemaking on
each bubble ag an mdw:dua! st
revision. -

Teoday's policy afﬁrms that states may
continue to use generic rules to approve
bubbles within the scope of such rulas in
ail arezg of the country, including
primary nonattainment areas needing
but lacking approved demonstrations of
attainment It also estabilishes specific
procedures {o ensure gpportunity for
public comment on individual generic
actions and for regular EPA eversight of
state administration of all such rules. .
Finaliy it speils out additional

“progress” requirements that new
Tgeneric rules must satisfy to be
approvable for primary nonattainment
_ areas needing but lacking
demonsirations of attainment.

tete generic bubble rules approved
by EPA as SIF revisions have

mdependent force ofldw and surther
Congress' intent that “the prevention -
and control of air pollution at its source
[remains] the primary responsibility of
States and [ocal governments.” Clean
Air Act, § 101(a)(3}. EPA has approved
or proposed io approve 10 such rules for
g different states, and at least 12 others
are being developed. Few approved -
rules currently apply to primary
nonattainment areas which require but
lack approved demonstrations.

" However, today's notice requires that all

generic rules meet certain additional
procedural requirements in arder to
assure effective EPA oversight of their
administration and to identify any
deficiencies in individual approvals or
state implementation procedures before
substantial numbers of state-approved
bubbles may be put at risk. To the
extent these requirements require
modificalion of existing generic rules,
they 'may apply to rules affecting any
area, not just primary nonattainment
areas which need but lack
demonstrations.

Today's policy is meant to assure
these rules’ smoonth continued ¢peration,
both now and through any future
transition periods, withou! undermining
the considerable investment states have
already made in generic approaches. Al
the same time, the policy is desigred to
assure that actions under-generic rules
will meet the policy's substantive and
procedural objectives.

Basically. bubbles approved by states
vnder existing EPA-approved generic
rules before the effeciive dote of this
policy will not be affected or revisited
due to today’s changes. Because EPA-
approved generic rules possess
independent validity and may only be
changed upon completion of specific
procedures for sltering such SIP
provisions (see, e.g., Clean Alr Act
sections 110{a}{2}(H}. 110{i}). states may
also continue to approve bubbles in
accord with such rules, unless and until
those rulés are finally changed in
response to an EPA notice requesting
and establishing a specific timetable for
théir modification. However, in order to
provide maximum assurance of SIP
integrity and minimize any need for.
future SIP corrections, EPA expects .|
states to assure so far ag feasible that
generic bubbles they approve are -
consistent with applicable terms of
taday's policy as well as thelrgenenc
vules. New or pending genéric rufes ' ©
must ail meet the terms of today’s -
notice.

All existing generic rules which
require modification o conform to this
policy must, as requested by EPA. be
promptly revised. EPA will review such
rules to determine their consistency wit

Furﬁ:er Bs::u.me .

toda) 5 reqmrements and will pubhsh
Federal Register notices identifying
generic rules requiring modification.
These notices will identify specific .
deficiencies and means for correcting
them, and set forth a schedule for both
submittal and EPA review of revised
tules. Where states fail to resolve
identified deficiencies in such rules

. within the prescribed period, EPA may

either rescind its previous approval of
the rule, or issue a notice of SIP
deficiency under section 110(a){2}H) o
the Act

1, Substantive “Progress™ Requirements

Generic buhble rules applicable to
primary nonaltainment arees which
need but lock approved demonstrations
riust provide that all generic bubbles in
these areas: .

{a] Use lowest-of-actual-SIP- .
allowable-or-RACT-allowable emissions
baselines, as described above, for all
sources involved in the trade:

(b) Grant credit only for those
reductions occurring afier an application
to bank or trade credit {whichever is
earlier] has been made; -

{c) Incorporate replicable pmoedures
which assure that all trades
preappraved by EPA as meeting the rule
will also satisfy applicabie ambien?
equivalence tests {see. Technical Issues
Document, Section HL.B.2.); and

{d} Produce an overall emission-
reduction at least equal to a net 20%
reduction in emissions remaining after
application of the above baselings, or at
least equal [in percentage terms) to the
overall emission reduclion {in
perceniage terms) needed to attain in
the area (i.e., at least equal to the

_ solrce-by-source emission reductions

that would be reguired for a full
demonsiration of attainment, taking into

- aceount “mncontrofiable' stationary

[e.g., area] sources and expected
emission reductions from mebile
sgarces), whichever is larger28 This iast

1# For examgple. aasume air quality analysis
indicates the area must decrease its bage-year .
emissions b_';' 45% {o attaio the n-;levaul NAA.QS

(a; For (he bne yeur :
Bl 1u1iuna1j mwe emistions {e,g..
rcttd'etniﬂ [
Cottroliatie sationary -outoe-ccnm{.cm,.‘.-..._.._, 3500
shbdesm u:h-on:l - 4.000
Tolad... e "16.000
'l'u:get emsnuns Tor n‘llammem 'LDDOOx{lO— =
ﬂlﬂ\ :
{b) For the projected mitainmerd year (befors add:
Hional conirolal: B )
Uncontroliable  stationery Sourse - emissions ~ -
{2500 1.1 - . ATRD
Controllable  stationary  source . emissions -
(3,500%.2) - . d 4200
+ Mobile aource CNEONG s drssrri st s 200

Total a4
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determination must be suhmitted with

the rule, and must use the same type and

quality of analysis required for an EPA-
approvable SIP. [n no even! may the
overall emission reduction required of
generic bubbles in such areas be less
than 20% of the emissions remdining
after application of the baselines
specified above; and o
{e] provide assurances, in canjunction
with the state's submittal of the generic
rule to EPA, that the state (i} is making

reasonable efforts to develop a complete:

approvable SIP that will achieve the
percent emission reduction from
contrellable sources described in the
previous paragraph and {ii] intends to
adhere to the schedule for development
of such a SIP [including dates for
completion of emissions Inventory and
subsequent increments of progress), as
stated in the letter accompanying the
submittal or in previous letiers. EPA
believes that the numerical
dztermination and progress requirement
discussed in the previous paragraph is
the functional equivalent of the
additional assurances described earlier
in this notice [see Section [L5.1.b above}
for bubbles needing case-by-case EPA
approval, since bubbles meeting this
requirement will produce attainment-
level reductions. For that reason, EPA
does not believe that it must require the
_state to make those additional
assurances when it submits the generic

Therelore the reductions needed from
controllable stationary sources are
8450 ~ 5,500 =8,950 tons/yT.

And e percent emission reduction required from

controlitble statisnary sources to atiain is

{3350)
— ¥ 100=%R
{4200)

Thus the niet averall reduction required from each
generic bubble would be $4% (i.e., the reductions
produced by applicable baselines {e.g.. application
of & RACT amission rate] plus whatever percant
reduction in emissions remaining after this RACT
limit {s sufficient to yield the 84% totsl}.

States thai wish o avoid case.be-case SIP
revisions for sources for which RACT has not yet
been defined inan approved $IP provison may
ingorporate “presumptive RACT™ values (e.g. 80%
reduction for VOC} in their generic rules, Sources
would than have the option of aceapting these
RACT valuss for generic bubble purposes, or
negotialing different RACT values through the case-
by-case SIP revisan process. Howeyver, wherea
source involved in a trade is one for which EPA has
fasued & CTG, but the slate has not ye! adopted the

CTG-spocified emission rate as RACT and ne RACT

has yel been specified by the state for that source,

the presumptive or negetiated RACT values for the

trade must be ai least 2a restrictive as the CTG-
Legun »;.ucul's'%‘jﬁi?imkﬁ.ﬁ?&!‘a@.@aIp&tﬁﬂgf_ﬂ@-
the SIP and do not replace prior valid

rule. However, to assure that generic
approvals continue to complement and
do not interfere with attainment
planning, EPA will require the state to
include all of those assurances in or
with iis notices of proposed and final
approval of each bubble issued under
the rule in such a nenattainment area.

Generic rules meeling these
requirements will assure that each state-
approved bubble produces reductions at
least equal to those which would be
required under an approved
demonsiration of attainment. Their
availability can also encourage states
and sources {o take significant further
steps towards such demonstrations,
Since reductions sufficient for timely
altainment are all EPA can raquire for
approval of State Implementation Plans
under section 110 and Part D of the
Clean Air Act, Train v. NROC, supra,
further Agency scrutiny of individual
bubble reductions is not required.

2. Procedural Requirements

Today's nolice includes tightened
requirements designed to assure, with
minimal burdens on states, that EPA's
responsibility to monitoer the

- implementation of all generic rules
incorporated in SiPs (see section
110(a}2HANE)) is mare efficiently and
eifectively carried out. EPA will fulfill

.. this responsibility by (&) examining and

commenting on, together with any other
public commenter under applicable state
law, the information provided for
individual trades subject to proposed
action under generic rules, (b)
conducting reviews of individual trades
approved under such rules: and {¢)
periodically auditing implementation of
the rule itself as part of its National Air
Audit System investigations of state air
poilution control programs, including
indepth file audits of actions under such
generic rules. These activities will cover
state actions of disapproval as well as
approval, and will examine whether
rules are being interpreted or applied
within the scope of their approval by
EPA. - . '
Te be considered valid by EPA, a

trade approved under & generic rule
must [1) be one of a class of trades
autherized by the rule, {2) be approved
by the state dfter the rule has been
approved by EPA, and (3] meet all the
provisions of the EPA-approved rule.

" State approvals which do not meet these

requirements are nof considered part of

the 8IP and do not replace prior valid

FURLIEIAD fimy wi Mtmiuem me ams -

Technical [ssuee Document, Seclion ['.E“Ld

'SIP limits, which remain enforceable
and may make such trades the subject of
remedial action after due notice by EFA
tc the state and source.

In addition to reguiring that generic
rules or other state provisions assure
meaningful notice fo EP4 by the first
day of the public comment period on
preposed generic actions, and
immediately upon final generic aclions,
today's policy also reguires that state
generic rules or other state provisions
provide the general public adequate
netice and opportunity {0 commaent,
including opportunity for judicial review
sufficient to make comment effective.
Existing state generic rules, statules or
regulations will generally satisfy this
requirement. However, some
iurisdictions, for example, deny judicial
review to commenters who do not

- possess a direct financial stake in

individual permits. Such jurisdictions
will have to modify their generic rule, or
other provisions, to meet this
requirement.

B. Bubbles Involving Hazardous or
Toxic Air Pollutants

EPA rogffirms and extends its 1982
determination that bubbles in any area
mus! not increase emissions of
hazardous or toxic air pollutanis,
Bubbles cannot be used to meet or avoid
National Emission Standards for
Hazardous Air Pollutants (NESHADSs)
that have been finally promulgated
under Section 112 of the Act, "Where
NESHAPDs kave been propesed but not
promulgated for emitting sources which
are the subject of a bubble application,
the proposed NESHAP will generally
serve as the baseline for determining
creditable bubble reductions, and the
trade must produce reductions at least
as great as thoge which the proposed
NESHAP would produce, if
promulgated. Moreover, no source
emitting & pollutant subject to such &
proposed NESHAP may exceed
emissions allowed under the propased
NESHADP as a result of the trade. Where
a bubble involves a pollutant which is
listed under Section 112, but no
NESHAF has yet been proposed for the

‘relevan! source category, or & pollutant

for which EPA has issued a Notice-ol-
Intent-to-List, there must be no net -
increase in actual emissions of the
noticed or listed pollutant,®® In general,

1% In same limited c-ircumstmcﬂ‘ldd'tiioml
poliutanis may ba trealed as lsted pollutants, Sce
Technical [ssuee Document, Section 1B.1d

trade must be at least as restrictive as the
apecified emission rate for that sourve,
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all bubbles involving emissionsof
peoilutants described above must use

lower-of-actual-or-NESHAPs-allowable

emissions baselines, and must take
place within a single plant or contiguous
plants.3® .. e o e

Commenters who addressed this issue
divided into two general groups. One
group asserted that hazardous/toxic
restrictions should extend beyond
pollutants currently regulated, proposed
to be regulated, or listed under Section
112, These comments generally
maintained that restrictions should also
apply to all pollutants the Agency is
“actively considering™ for listing. A
second group asserted thatl neither
volatile organic compound [VOC] nor
particulate emissions should be traded
unless there is clear evidence that
specific substances present in such VOC
or particulate emissions are “relatively
innacuous.” .

EPA has determined that for reasons

of palicy and administralive practicality '

these suggestions, while laudable in
intent, should not be adopted. Bubbles
are glternative means of compliance
which should generally be treated no
differently than other compliance
strategies, provided basic SIP
requirments of consistency with ambient
needs, PSD increments, and interim  ~
progress are met. EPA’s statutory
authority fo further restrict trades on the
basis of hazardous substances which
may be present in a parficular criteria
poliutent stream fe.g., VOCs) and which
may be subject to & listing, notice-of- -
intent-to-list or proposed NESHAP, but
are not as yet regulated under § 112, 1s
limited. Generalized attempts to
exercise such authority based on the
presence.of substances on which the
Agency has taken o Tormel action
whatever would be still more tenuouns.
Moreover, the inherent ambiguity of
such terms as “actively coensidering” or
“relatively innocusus™ militates against
such tests. Stales remain free toadopt
further restrictions consistent with local
laws and needs, However, with respect
to national requirements EPA has
concluded that dlear decision points
based on actions pursuant o the -

dehberauvewandmon} e

3¢ The one -sxception involves bubbles in which
swrplus reductions in the emissions of pollutants -
sublect to regudation, propoesd regulation, listing. or
Notice-of-Intert-to-Liyt a3 hazardous emissions .
compensate for incresses inaon-bazardow - -
emissions, {E5. where & sotrrce dactensce berrene
emissions below the baseline specified above. in .
exchange for corresponding increxses elsswherein
& norchazardons VOC.) As fong as such & trade
wondd oot resudt in an increawe in either actual or
allowable emissions of a poilutant subject-to the |
special restrictions discussed above at any sourcs,
1t would not differ in nature of requirements from a
made involving only mot-hazardous emissions.

“evidence underlying section 112

determinations are to be preferred: -

Interested parties should be aware,
howevar, that under today’s palicy the .
Administrator reserves discretion to
consider on a case-by-case basis
whether bubble proposals invelve .
pollutants which, while not regulated,
listed or otherwise noticed under section
112, are regulated as toxic under other
federal health-based statutes, and to
require further analysis before
approving such proposals.

Cne commenter expressed concern
over the 1982 policy's uge of the term
“reasonably close” to indicate the
distance which may be covered by
bubbles involving pollutants listed or
proposed to be regulated under section
112, EPA agrees this term is ambiguous,
and with the exception of bubbles which
affirmatively decrease such pollutants
below the lower-of-actual-or-NESHAPs-
allowable baseline, has substituted the,
more profective and certain reguirement
that such frades occur within a single
plant or contiguous plants. In order to
assure that guch trades do not produce
adverae health or envirgnemental
effects, today's notice also requires that
they rely only on reductions below
current actual or section 112 allowable
emissions as of the trading application,
whichever is lower, in poliutant streams
containing a substance which has been
noticed, listed, or proposed to be
regulated under section 112,

Several of these provisions—notably
the proposed NESHAPs baseline and
source-gpecific proposed-NESHAPs
emissions cap, the inclusion of :
pollutants subject to Notices-of-Intent-

to-List, and the general limitation to

contiguous plants and lower-of-actuals-
or-§ 112-allowables baselines—
represent substantial Hghtenings over
the 1982 policy.

€. Banking Emission Reduction Credits
(ERCs) o

EPA-approvable emission reduction. - -

‘banks may allow sources te store ERCs

for their own Future use or use by others,’

Today's notice reiterates that states are

° . by no means required to adopt banking
procedures, but notes that banks may - .

help states ahd communities realize °
important planning #nd environmental
benefits.#! Banks may enconrage firms’
to create inexpensive extra reductions

at earlier, optimal times (e.g., when -
replacing outworn control equipment or’
deciding how o meet new reguirements)
and disclose such information to state
agencies, They may help create a central
pool of identifiable, readily-available

T4 Sew e.g. 47 FR 1568384 {April 7. 1962).

" reductions which can ease plant

modemizations or expansions, new

‘source siting, or existing-source

compiiance: Properly-structured banks
may reduce incentives for sources to
delay, conceal or hoard actual or
potential reductions until an immediate
use arises. Banks may also produce
other, interim environmental benefits,
since banked ERCs remain out of the air

.{although they must be treated for SIP

planning purposes as “in the air”) uatil
uged. In addition, banks can help state
agencies manage their permit workloads
more efficiently, because portions of
new gource or existing-source
compliance transactions may be pre-
permitted or reviewed in advance. -
Banks may elso help states
systematically agsure that al! unused
surplus reductions are treated as “in the
air” for SIP planning purposes, avoiding
potential inconsistencies which might
cause those reductions to be lost. ~
Comments indicated some confusion :
over whether, in addition {o meeting
other ERC requirements, reductions
musl be made federally enforceable to
be formally credited for banking. The . -
anawer is no. However, in order to -
qualify as emission reduction credits
and be deposited in EPA-approvable
banks, emission reductions must be
made enforceable by the stafe.
Reductions must be made enforceable
by the state by their time of depositin
order, e.g.. o better ensure the integrity
of the state's airquality planning
process by preventing sources from
banking reductions of emissions which .
their permits do not preciude them from
contirting toemit. This requirement will
algo prevent undue reliance by parties
or potential parties on emission
reductions which have not actually
occurred. ¥2. However, because these

2 Iny primary nonatlalnment areas which need
but lack approved demonstrations, emission
reducticns made prior 2o application to bank ar
trade (whichever & eariler} will not be ¢xedited for
use in bubbles {see Ssction LA L1} of today’s
Technical Issues Document); Following publication
of taday’s notice. the “date of application {0 hank"”

" will be the date the source submitsan applcationto
the stale to fake & reducticn state-enforceable -

through br concurrent with vae of & formal bank or
informal banking seechanism {see section LA LbA1}
of today's Technical Issues Decument}.: -+ - 0 - -
In otler wreas, although emissicn teductions
cannot qualify a3 ERCs-or be deposited in EPA- -
approveble banks until they are made enforceabls
by the state, emiszion reductions banked through' -
other forma! or informal banking mechantsms which
do not make reductions state-eniorceable by the-

- time of deposit will still be eligible for vse in future

trades, so {ong as those reductions are made -
federally enforcaable at time of use and ell
applicable requirements of the regulatery program

under which they will be used are met.
. Cantineed
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actions merely create extra reductions
in actual or allowable emissions which
cannot by themselves produce any
adverse effects on air quality, they need
not be made federa!ly enforceable until
used.®® Where states wish to make
banked emission reductions federaliy
enforceable at the time they are banked,
several mechanisms may be availabie
for doing so without case-by-case SIP
revisions. States with EPA-approved
8D, NSR, visibility and preconsiruction
review programs can fssus permits to
credi! reductions from emissicn units
currently subject to these
preconsiruction permite. 3% Staley with
EPA-approved generic rules may also be
able to use those rules’ procedures to
make reductions at existing sovrces
federally enforceable. Since only
reductions in applicable emission limits
are involved at the banking stage.
modeling should not be required.
Moreover, these reductions should
automatically meet the requirement that
changes in emission limits uader generic
ruies not jeopardize ambient standards
or PSD increments.

Bince some trades have specizl
requirements, banks do not guarantee
the validity of particular banked ERCs
for all potential uses or for all ime. For
example, because only actual reductions
occwrring at the same major stationary
source are eligible for netting, banked
reductions created at other stalionary
sources cannot be used for netting
transactions. However, banked credits
resulting from reductions at other
stationary sources may be used as
offsets or in bubbles, so long 25 this
notice's other requirements for
appropriate use of credits are observed
and applicable offset requirements are
satistied.

Because of differing regulatcrv
requirements, the amount of credit
actually derived from parficular
emission reductions may alsg differ
from one regu!atory program to ancther.
For example, In primary nonatlainment
areas needing but lacking approved
demonstrahons. the amcunt of credit

.

—— e e e
- Since stales may have (o revise !.helr regulations .
or procedures ip order to implement this new
slate-enforcesbility requitement, full
Jimplementation will not be expected untl one year
after publication of 1oday's notice. However, all -
credits not mede enforceabls when banked during
this iaterim period. togetber with 21l crecits
,Geposited priot to today’s notice, should be made
stateenforceabls withis eighteen months from Lhe
datedoTthispelicy.. : . - = -
# Cf. 47 FR 15076, 150681 at col. 2.
¥ Some jurisdictions mey also use gencral state
pmconsuucﬁcn revitw programs that have received
- EPA approval 1o credit reductions a3t existing
sources if guch reductions are covered under the
program. since requirements under these programs
are federally enforceable. '

— - e

available f”rcm a g;ven reduci‘on for
bubble purposes may be less than that
available from the same redustion for
netting or offset purposes, since special

.progress requirements apply to bubbles

in these areas. ‘

Because the wse of credits will change
[rather than merely reduce) emission
lovels if approved, such propesals
should be carefully evaluated to assure
they meet all of today's criteria for
sppropriate use. For similar reasons
proposals to vse banked crediis will
usually require additional approval
procedures (e.g., additional modealing for
certain TSP or 5O; trades), whether

- such proposals are evaluated as case-

by-case SIP revisions, under EPA-
approved generic ruleg, or under EPA-
approved new source review programs.

One commenter asked how banked
ERCs would be treated if a
nonatiainment area is being
redesignated to alfainment.
Redesignation will have no effect on the
banked ERCs, so long as staie planning
considered those ERCs to be in the air
{Le. in the inventory) at the site of their
creation. Because local recessions ar
shifts in industrial patterns can
temporarily affect air quality without
regard to the adequasy of state
emission-control efforts, EPA guidance
requires that redesignation not be based
solely on monitored air quality. In
addition to considering factors such as
the state of the particular economy and
its effect on emissions, EPA may
consider the number, type, and state
inventory treatment of banked credits.
Such procedures will help assure that |
reliably banked reducticns are not
reduced or otherwise adversely affected
by shifts in an area's demgnated
attainment status.

Scme commenters asserted it is nirgrly
cautious 0 require that a// banked
emissionsg be considered as "in the air.”
One commenter asked that state
planning be required to include as “in
the air” only a portion of ban.ked

"~ emissions analogous to a “Teserve

requirement.” This comment drew
parallels with financial banking to .
assume that, given withdrdwals and
deposits, a ¢értain “float” guantity of -
ERCs would always remain in the bank’

- and ouf of the air, EPA recognizes that .

reductions placed in banks may tend to .

keep the air cleaner through a relatively.

constant level of deposits.However,.
EPA cannot allow states o conszder less
‘than their full amount of barked °

jebpardiz'-e air quality planning and -
atiainment.??

D. OBERS Pm;ecfmrs and Doué}e-
Counting,

In its August 1933 notice EPA asgked
for further comment on whether some
SIPs' translation of general economic
growth projections provided by OBERS
{Department of Commerce] directly into
projecied emissions growth, left "no
straightforward way to disaggrogate the
projections into shutdowns and new
plant openings.” Whether such SIp
demanstrations were fully or oniy partly
approved. the notice continued, such use
of OBERS might make it impossible o,
distinguish which shutdowns were
already relied on in the demonstration,
Therefore, it might be “diflicult or
impossible for states whose SIPs rest on
(CBERS projections to grant credit frem
shutdowns for use in existing source
bubble trades, consisten! with the Clean
Air Act.” 48 FR 39581,

Mos! indusiry and sgveral slate
commenters asserted that where OBERS
data were used {o project needed SIP
reductions, use of shutdown credits in
bubbles was not a problem, since
OBERS figures substantiaily
overestimate the total amount of
emission reduction needed to attain. For
example, one industry commenter noted
that “emigsions growth will not be
directly proportional to economic
growth because of the installation of
new environmentally efficient
technologies. Therefore, SIPs which
used "OBERS” projections zalready have

33 [n order not 1o defeat banking's purpose of
encouraging the earlisst pomble dlsciosure and
production of potential extra emlizsion reductions,
use of bankad eredits for bubble purposes in
primary nérattalnment creas which lock approved
dertonstralions will contirue to be allowed,
previded these eredits meet all baseline and other
spplicable requiremnents of today's natice or these
areas. This generally includes the loweat-of-actual:
§1P-allowabieor-RACT allowable emissfons
baseline, applied &z of the date of written
spplication o the stale to bank such redugtions
threugh & formal bank or Informal banking
mechanizm for use in fulure rades. It elso includes
that 20% net reduction requiremant and stale’ )
asaurances specified above, ot the time such cradits
are approved for use in bubbles. Banked credits
resuiting from plant shutdown or produciion
curtailments may be used for bubbies in thess areas -
on the same terms as vae of other banked credits,' |

" provided their uss is 2abject 1o siringen! qualitative

deposits as “in the air. To do so could *

review to assure legal, technical and programmatic *
consistency with SIP planning goals (e.3. evoldance
of "shifting demend"), See today's Policy atn. 24

end Section [.A1.63) of the Technical fasues  ~ -
Document. (Banked credlis resuiling from certain
shutdowns or production curtailments may, .-~
however, ba subject to special restrictions for offsel
purposes. See todey's Technical Tasues Do-cunent at
noid). -

The 2pecial restrictions discussed above do not

2pply under todey's notice 16 use of banked credit
for bubble purposas In other ateas.”
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an inherent growth potertial bullt into

them, and aliowing ERCs for shutdowns .-

in these areas will not jeopardize a
state’s abxhty to demonstrate
attainment.'
“demonstralions. ...based on such :
emission projections would over-
estimate atizinment because some
growth will occur from [wholly] new
sources, new sources replacing existing
sources, or medified existing spurces,
[all of] which would be subjectto. . .
New Source Review rules, rather than.
the less stringent {SIP] requirements
assumed in the emission projections.”

_ Several state commenters alse
stressed that while use of OBERS
projections is not w:despread. the
unaerlymg question is whether the
area’s SIP process incorporates
conditions sufficient to prevent double-

counting of shutdown credits. One local |

agency recommended that shutdown . .
credits be prohibited where the sourde
involved is within an industrial category
projected to ge through an economic
downturn, asserting that in such cases
the SIP implicitly relies on the expected
shutdowns. An environmental group
went a step further, and urged that all
shutdown credits for bubbles in areas
using OBERS projections be complete!y
prohibited.

EPA has concluded that'the -
requirements of the 1982 policy are
sufiicient to prevent double-counting of
shutdown credits, and should be
retained without further special
restrigtions. First, use of OBERS or any
other projection is relevant only where
an area has an approved attainment
demonstration. Today's notice generally
disallows bubble credit for pre-
application reductions {including
reductions from shutdowns or .
cariailments) in primary ponattainment
areas which require but lack such .
demonstrations. Thus today's no’nce
largely moots any issue of double-
counting for past shutdownis, in'the
areas for which this issue has been
raised with the greatest concern. .
Second, use of OBERS projections in

.argas with dpproved demonstrations

does not appear nearly so common as

" was assumed in EPA’s 1953 reqliest fof
* Further comment. Even where such

projections wers used in appmved
demonstrations, they generally

"overestimate the amount of e;msswns .
forecast to exist in the year of projec;ed

attainment. They therefore tend to
assume substantially less overall

red.muens fro*'a source tumover than e

" A local agency agreed that |
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Finally, even if such projections dld
rot overestimate emissions, under
today s notice the state must show that
use in bubbles of any reductions created
by shutdowns is consistent with its.
attainment demonstration and that
those reductions were not already
assumed in its SIP. For example, the
state must show that it did not implicitly
or explicitly rely on a “turnoverrate”
from the difference in emissions

" between existing sources and better-

centrolled new sources for part of the
reductions required in its SIP from that
industrial category. Alternatively, it
must show that if a “turnover rate” was
assumed, the shutdown credits used in
an individual trade result from
reductions in excess of that turnover

" rate. Where a state reguiated the

sources in a standard industrial
classification (SIC) without explicitly
relying on turnovers, then bubble credit
for a shutdown within that 8CI category
would not in general be double-
counted.?”

These requirements should fully
protec! states and sources against
adverse env:rom:nemal or SIP effects.

E. improved Moa’e!mg and de Minimis
Reguirements

- Bubble applicants must show that
their proposed trades are at least
equivalent in ambient effect to the SIP
{or other) emission limits the bubble
would replace. For some criferia
pollutants {e.g.. VOC or NOQ,) this test
may generally be met by showing equal

pace with projected trends in earnings and/for
employment in those SIC codes, withaut regard 1o
changing distributions between new and existing
sources. See, e.g. 1980 OBERS: BEA Ragienal
Projections, Volume 1: Methodalogy. Cencepls and
Stote Data, p. [xi), U.S. Department of Commerce.
Qluly 1981 _

27 Such eredits must of course meet ali other
requirements of today's natice, including application
of appropriate baselines and other criteria deﬁnmg
surplus reductions. before they may be used in &
bubble trade.

States which expressly relled on OBERS
projections may also show that no double-counting -
ascured by demonstrating that they did not
implicitly rely on any turnaver credits. This showing
should not be difficult to make because OBERS
assume that emissions will evenly increase at eack
plant and production line, proportionate to growth
in edrnings and eniployment potential for that 5IC
code, Cf. n-38 above. This dssumption neither |
anticipates nor relies on the fact that any sbmdcwn
will occur. | .

The one excepﬂon to hese 3ene.rs! pr:.nc.lple.a
.could ocour where g SIP relied on OBERS

on that downturn, In these c;‘rcumsmuces the state |
o i 2y ¢ d .

projections for an SIC categnry predicted to undergo' -
. 8 quantified futuce économic downturn, withoot
taking explicit afficmative steps to preclude reliances

- reductions in emissicns.3® Far other

pollutants (e.g.. SOz, TSP or COY it was™ -

traditionally met, prior to the 1982
policy. through: amblent dxspersmn
modeling. : ~

The 1982 policy made avallable
several alternatives to the use of fuli-
scale dispersion modeling where such
modeling was not needed to protect air

~ quality. These alternatives could, in

appropriate, carefully-limited
circumstances, be used to demonstrate
ambient equivalence for bubbles
involving particulate matter or other
pollutants whose ambient effects were
not linearly related to emissions. They
included de minimis levels and the use
of other screening criteria to identify
circumstances in which full-scale-
modeling was unnecessary, either for
bubbles processed as SIP revisions or
those approved under generic rules.

Today's notice both tightens some of
these screening criteria and expands the
circumstances in which such criteria can
be used.

‘Today's notice also specifies certain
conditions and types of case-by-case
SIP-revision bubbles for which EPA
Regional Offices may require additional
technical! support, beyond basic
modeling requirements, deemed -
necessary to protect NAAQS, PSD
increments or visibility where allowable
values used to calculate baseline
ermissions are not clearly used or
reflected in an approved demonstration,
or may not reasonably be assumed
consistent with the need to protect PSD
increments or visibility. See Technical
Issues Document, Section LA L.a.

1. De Minimis Levels

Under the 1952 pohcy. trades in whmh
net baseline emissions did nof increase
and in which the sum of emission
increases, looking only at the increasing
sources, totaled less than 100 tons per
year (TPY} after applicable eontrol
requirements, could be exempted from
SIP revisions under an approved generic
rule. The rationale for this approach was
that EPA. regula&ons implementing the
Clean Air Act already allow some
exemptions from NSR requirements for

‘new gources which are not defined as-

“major"—a e., which do not have -

* potential emissions greater than 100 -

TPY. See e.g.. CAA section 302(]) and 40
CFR 5&21{133{1] and 51.18(j}(1)(v). Thus -
trades which mereiy shift lesser 2
amounts of errussmns, and whlc:h are

'

3% [nterested parting shouki howev er, be aware
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an inherent growth potertial bullt into

them, and aliowing ERCs for shutdowns .-

in these areas will not jeopardize a
state’s ability t demonstrate

attainment.” A local agency agreed that

“demonstralions. ...based on such :
emission projections would over-
estimate atizinment because some
growth will occur from [wholly] new
sources, new sources replacing existing
sources, or medified existing spurces,
[all of] which would be subjectto. . .
New Seurce Review rules, rather than.
the less stringent {SIP] requirements
assumed in the emission projections.”

_ Several state commenters alse
stressed that while use of OBERS
projections is not widespread. the
unaerlymg question is whether the
area’s SIP process incorporates
conditions sufficient to prevent double-

counting of shutdown credits. One local |

agency recommended that shutdown . .
credits be prohibited where the sourde
involved is within an industrial category
projected to ge through an economic
downturn, asserting that in such cases
the SIP implicitly relies on the expected
shutdowns. An environmental group
wen! a step further, and urged that all
shutdown credits for bubbles in areas
using OBERS projections be complete!y
prohibited.

EPA has concluded that'the -
requirements of the 1982 policy are
sufiicient to prevent double-counting of
shutdown credits, and should be
retained without further special
restrigtions. First, use of OBERS or any
other projection is relevant only where
an area has an approved attainment
demonstration. Today's notice generally
disallows bubble credit for pre-
application reductions {including
reductions from shutdowns or .
cariailments) in primary ponattainment
areas which require but lack such .
demonstrations. Thus today's notice
largely moots any issue of double-
counting for past shutdownis, in the
areas for which this issue has been
raised with the greatest concern. .
Second, use of OBERS projections in

.areas with approved demonstiations

does not appear nearly so common as

" was assumed in EPA’s 1953 reqliest fof
* Further comment. Even where such

projections wers used in appmved
demonstrations, they generally

"overestimate the amount of e;msswns

forecast to exist in the year of pro_]ected
attainment. They therefore tendto .
assume substantially less overall

reductions from source tumover than' e
: wﬂl actualiy occu: 38 .

3% This le sd because OEERS—based SEP LI
projections assuwne thatwunits of production (and -
hence emissions) in particular §1C Codes will keep

Finally, even if such pmjectzons dld
rot overestimate emissions, under
today s notice the state must show that
use in bubbles of any reductions created
by shutdowns is consistent with its.
attainment demonstration and that
those reductions were not already
assumed in its SIP. For example, the
state must show that it did not implicitly
or explicitly rely on a “turnoverrate”
from the difference in emissions

" between existing sources and better-

centrolled new sources for part of the
reductions required in its SIP from that
industrial category. Alternatively, it
must show that if a “turnover rate” was
assumed, the shutdown credits used in
an individual trade result from
reductions in excess of that turnover

" rate. Where a state reguiated the

sources in a standard industrial
classification (SIC) without explicitly
relying on turnovers, then bubble credit
for a shutdown within that 8CI category
would not in general be double-
counted.?”

These requirements should fully
protec! states and sources against
adverse env:rom:nemal or SIP effects.

E. improved Moa’e!mg and de Minimis
Reguirements

- Bubble applicants must show that
their proposed trades are at least
equivalent in ambient effect to the SIP
{or other) emission limits the bubble
would replace. For some criferia
pollutants {e.g.. VOC or NOQ,) this test
may generally be met by showing equal

pace with projected trends in earnings and/for
employment in those SIC codes, withaut regard 1o
changing distributions between new and existing
sources. See, e.g. 1980 OBERS: BEA Ragienal
Projections, Volume 1: Methodalogy. Can:\ep.s and
Stote Data, p. [xi), U.S. Department of Commerce.
{luly 1981}, .

27 Such eredits muest of course meet all other
requirements of today's natice, including application
of appropriate baselines and other criteria deﬁnmg
surplus reductions. before they may be used in &
bubble trade.

States which expressly relled on OBERS
projections may also show that no double-counting -
oscurred by demonstrating that they did not
implicitly rely on any turnaver credits. This showing
should not be difficult to make because OBERS
assume that emissions will evenly increase at eack
plant and production line, proportionate to growth
in edrnings and eniployment potential for that 5IC
code, Cf. n-38 above. This dssumption neither |
anticipates nor relies on the fact that any sbmdcwn
will occur, .

The one excepﬂon to hese 3ene.rs! pr:.nc.lple.a
.could ocour where g SIP relied on OBERS

projections for an SIC categnry predicted to undergo' -
. 8 quantified futuce économic downturn, withoot
taking explicit afficmative steps to preclude reliances

on that downturn, [n these c:rcumsmuces the state |
would euher have td show thata p-oposed i

. shutdowricrédit from e sduree withiz that SIC

categary was not ddublé<counted {e.g., by ‘snmﬂng
that more shutdown reduedtions than projected for .
the SIC category had alréady accurred), or deny
credit,

reductmns in emissions.®® Far other
pollutants (e.g.. SOz, TSP or CO) it was™
traditionally met, prior to the 1982
policy. through: amblent dxspersmn
modeling. : ~

The 1982 policy made avallable
several alternatives to the use of full-
scale dispersion modeling where such
modeling was not needed to protect air

~ quality. These alternatives could, in

appropriate, carefully-limited
circumstances, be used to demonstrate
ambient equivalence for bubbles
involving particulate matter or other
pollutants whose ambient effects were
not linearly related to emissions. They
included de minimis levels and the use
of other screening criteria to identify
circumstances in which full-scale-
modeling was unnecessary, either for
bubbles processed as SIP revisions or
those approved under generic rules.

Today's notice both tightens some of
these screening criteria and expands the
circumstances in which such criteria can
be used.

‘Today's notice also specifies certain
conditions and types of case-by-case
SIP-revision bubbles for which EPA
Regional Offices may require additional
technical! support, beyond basic
modeling requirements, deemed -
necessary to protect NAAQS, PSD
increments or visibility where allowable
values used to calculate baseline
ermissions are not clearly used or
reflected in an approved demonstration,
or may not reasonably be assumed
consistent with the need to protect PSD
increments or visibility. See Technical
Issues Document, Section LA L.a.

1. De Minimis Levels

Under the 1952 pohcy. trades in whmh
net baseline emissions did nof increase
and in which the sum of emission
increases, looking only at the increasing
sources, totaled less than 100 tons per
year (TPY} after applicable eontrol
requirements, could be exempted from
SIP revisions under an approved generic
rule. The rationale for this approach was
that EPA. regula&ons implementing the
Clean Air Act already allow some
exemptions from NSR requirements for

‘new gources which are not defined as-

“major"—a e., which do not have -

* potential emissions greater than 100 -

TPY. See e.g.. CAA section 302(]) and 40
CFR 5&21{133{1] and 51.18(j}{1)(v}. Thus .
trades which mereiy shift lesser* ;z~ )
amounts of errussmns, and whlc:h are

'

3% Interested partns shouki howm
that ambient equivalence considerations which~ -
apply 10:505, TSP.and CO, as-described below, dlso’
apply to NO, tiades involving visibility impacts |
from elevated plumes. See Section I B 1.be ﬂf today s
Technical Issues documant. - -

‘.beauare
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accompanied by compensating
decreases, should not be subject to more
stringent requirements. As the 1982
niotice put it, “Such trades will have at
mest a de minimis impact on local air
quality because only minor guantities of
emissions are involved . . . the Federal
resources required to evaluate these
trades could best be used to evaluate
actions thal have a potential impact on
air quality.” 47 FR at 15085.%2

Cne commenter asserted that this 100
TPY limitation was unnecessary. since
the trades to which it applied were
already required to produce no net
increase in emissions. However, four
stale and environmental commenters
urged that de miaimis levels for such
trades be the same as those {riggering
federally-mandaled review of emissions
increases in PSD areas. These comments
primarily noted that EPA had already
defined more relevant “cutoff” levels in
its regulations for PSD, for NSR
preconstruction permits in
nonaitainment areas, and in visibility
permit regulations. and that emission
shifts of 100 TPY from one source to
another might still be too large to go
unexzmined for certain types of
emissions and situations.

In order to ensure prosecution of
ambient air quality, today's notice
adopts mare protective de minimis
levels—derived from those for PSD; NSR
permnits in nonattainment areas; and the
visibility permit regulations-—of 100 TPY
for CO, 48 TPY for 80;, 25 TPY for
particulate matter. and 0.6 TPY for lead.
Because of this action, state ambient
evaluation of de mfrimis trades will no
longer be required for generic bubble
rules to be approvable by EPA.4% Trades
involving sources of substantial size
may still be implemented as de rinimis
under today's provisions, as long as the
quality of ERCs traded by these sources
is below the levels specified above.

2. Modeling Requirements*?

Numerous ¢comments were received
on the 1982 policy’s three-level approach

#* The 1982 document did, howsver, noie that
such “{generic] trades are ¢1ifl subject to ambient
tests {at the siote Jevel and] . . . sheuld
sccordingly be evalusted by the state under the
modeling screen . . . or an cquivalent approach” -
47 FR 15085 ai n.7,

48 This shovld not be construed to imply that new
sources and reodifications nesd not meet all
applicable requirements, including those specified
under 40 CFR 51,18 or parallel EPA.approved siate
rules,

* The {ollowing discussion summerizes both
interim {mprovements made In the 1982 modeling
screen (see Technics! fasues Document, Appendix
C] and EPA’s responses 1o major comments on
maodeling issues,

to demonstratmg a.mblent equ:vaience.
The vast majority sought added
clarification, stating, for example, that
the 1982 policy did “not adequately
delineate the level of modeling
necessary in each instance.” Today's
notice tightens and clarifies the
conditions under which ambient
equivdlence may be demonstrated with
less than full-scale modeling.

a. Level I Criteria. Under the 1982
document no modeling was generally

. required of SOs, TSP, or similar trades

where applicable net baseline emissions
did not ingrease, soiirces were located
in the same immediate vicinity
(generally within 250 meters of each
other), and the taller stack was the one
which increased its emissions. These
conditions were believed sufficient to
assure that local ambient concentrations
of the relevant criteria pollutants would
not increase as a result of the trade.
_EPA has added two criteria to those
specified in 1882, in order to provide
additional assurance that trades
approved under Level [ will have no
adverse ambient effect, First, there must
be no gomplex (e.g., mountainous)
terrain within 50 kilometers of the
trading squrces or within the trade's
arez of significant impact, whichever is
less. {For simplified methods of
determining “area of significant impact,’
see today’'s Technical Issues Document,
Appendix E). Second, stacks with
increasing baseline emissions must be
sufficiently tall to avoid downwash,
Some industry commenters objested
to the 250-meter limitation, advocating
use of either trade ratios for sources
beyond that distance, or an 800-meter
{imit extrapolated from urrelated EPA
regulationa.*2 EPA hag retained the 250-
meter limit as substantially meore
consisient with the modeling screen’s
original intent of simplifying modeling
requirements for trades which could not
jeopardize ambient equivalence,43

1]

42 See g.g., 47 FR 5834, 5885 {February 8, 1882),

*3 Trade ratios may already be used under
general provisions inviting stales 10 design other
equivalent mpproaches which adequately address
ambient conoems, See. &g, 47 FR 8115077 and n.2,
15078. Howevar, to be approved by EPA such ratios
would generally have to be defined through area-
wide advance modeling of all sources, as well s
those likely to trade.

Seveors]l comments also ob;ected to the
requirement that Leve! I trades not increase
emissions from the sonrce with the lower effective
plume height, These comments noted that under
various comditions similar stacks could so vary in
effective plume height that neither would
coneletently be “higher™ or “lower.™ One glac
suggested thiz limitation might encourage use of tall
stacks to cure logal exceedances. o

Today's nolice retains this Level | requirement
unchanged, That two sources may be virtually
indtsungms‘)aoke in effective stack height should
not defay approval of Level ! trades, singe the

k. Level 1I Criteria, Trades of SO,
TSP, CO, Pb and NOy (for visibility
purposes) may also be approved through
limited Level I modeling of the ambient
effects solely of sources invoived in the
trade, where applicable net baseline
emissions do not increase and
designated ambient significance levels
are not exceeded.

Today's notice confirms, clarifies, and
in cerlain cases extends various 1883
improvements made to increase
certainty and batter asgure that such
Level II trades result in ambient
equivalence. In particular, "significant
ambient impact” may no longer be
measured solely by changes at the
“receptor of maximum predicted
impact” before and after the trade.
Instead such changes must be measured
at every affected receptor for every
averaging period relevant to the
particular pollutant, throughout the year.

_ Under this approach no Level II trades

will be approved without further
scrutiny, involving full or limited Level
1 modeling, if they resultin a
gignificant net ambient effect at any
modeling point for any such averaging
period during & modeled yearn

Today's notice also specifies Level [I
significance levels for all averaging
periods consistent with all current
national ambient air quality standards,
not just the 24-hour averaging periods
for SC: and PM or the 8-hour averaging
period for CO.44 Refined models such as
MPTER and ISC must generally be used
to measure changes resulting from the
trade at each recentor, using the most
recent full year of meteorological
data A3

These medeling requirements assure
that bubbles which pass applicable
Level Il tests and meet all cther
requirements of today’s policy will
result in air quality equal to or better

" limltation's purpose—preventing potentially
- slgnificant Increazes in ground-level ambient

concentrations due Lo shifts of emiselons from
“higher™ to “lower” stacks—wil] still be satiafied.
Moreover, since such trades cannot increase oot
baseline emissions, this limitation merely ensures
they will not creste nasw ambient viclations.
Because other EPA regulations address the uee of
exceasively tall stacks to cure azufing amblent
violations, no further restriction in this Level I
requirement appears required. .. -

<4 For further discussion of these cignlﬁ
levels and the increzsed assurancs of
environmental equivalence they provide in
canjunction with today's more eophisticated Lavel 1l
modeling approach, see Fleckensisin, “Modeling
Criterla; The Key 1o Major Reforms for Emissions
Trades,™ APCA Paper 84652 {San Frlnasco
Califonin, June 28, 1984).

¢ Under soms limited condilions, conservative
acreening models may be subatituted for these
refined modeln. and in thesa cases a full vear of
metecrological date may nat be neceysary. See
Technical lssues Document, Section 1811 {3)
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than that produced by pre-trade
emission limits, and may be approved.
Because refined models have now been
approved by EPA and their parameters
may be specified with greater certainty -
and confidence, these requirements also
provide a firmer basis for approving
state generic rules incorporating Level
J1.46G

o Level 17 Cnfe.:zcz Trades v«}":ch are
not de minimis and do not satisfy Level
Ior Level I above must generally be
evaluated by full-scale ambient
dispersion modeling. Two air poliution
contro!l agencies recommended fixed

trading ratios in lieu of such medeling, )

asserting this would reduce cost and
uncertainty while continuing to meet the
goals of the Clean Air Act, EPA
recognizes the legitimacy of these
coacerns buf has concluded that trades
which do not satisfy Level [ or [i raise
the kinds of air qua[it}' issues which ~

" appropriately require full-scale
modeling, uniess such. tradm.g ratios
have been justified by similar area-wide
modeling conducted in advance of the
trade.

Today's notice does, however, modify
Level TI[ to provide states and sources
more flexibility in this regard. Where a
trade meets all other criteria of Level I1,
but Level I modeling has shown
significant potential increases at
particular receptors, modeling analyses
under Leve! Il may under appropriate
circumstances be limited to a receptor

area smaller than the trade’s entirve area

of impact, so long as it includes
emissions from all sources which
contribute to ambient concentrations in
that limited geographic area. Because of
the unigue nature of each situation, the
appropriate limited geographic area
must be determined in accord with EPA
guidelines on modeling and case-by-
case evaluation. This “limited Level 31"
approach may conserve significant
resources, w!nle al!owu:g states and

-t

“€ Interested 'pa:rbet .d:c-u.k‘.. hrmever. be aware
that because of replicability concerns related to -
application of any.epproach requiring use of case- |
spemfcaminem disperaion modeling, such Level ﬂ
generic rutes may be more difficolt to draft and
implement than rles incorporatingonly de minimis
and Level | approaches for 502, TSP, COor Pb.
Duzing and efterissuance of the 1882 aterim policy
EPA staff drafted and informally circulated, at ﬂ:e
request of stte and tocal air agency dz-eciors

model generic rulds which provided more detad %0

help interested stntes acceptably address these >
coacerns, The Agency plens.to-update and, .
recirculate those model rules as quickly as poss:b[e
after publication of today's notice. EPA €ncourages

parties wishing tcxdevelop-ge:xeﬁcmles.io usethege |

" new models and work closely with relevant - .0 72

- Reglonal gtafi~so thet pﬂtmhal prohiems md} he-

prampity identified and resclved: .

sources to focus on s_pemﬁc geograph:c :
areas of.concern.*? - ;

F Enforcemenf Issues.

Several commenters noted that whr.le
sources should, as provided in the 1882.
policy, be allowed to use bubbles to
come inte compliance, bubble
applications might also be used to delay
compliance or enforcement without
compensating environmental benefits.
Some of these commenters alluded to
language in the 1982 notice which, while
not authorizing or intended to authorize
such results, couid have been
interpreted to allow them. Such .
unacceptable delay might, for example,

_arise where a source facing an imminent

compliance deadline suddenly advances
a bubble application and asserts that
more time is needed to develop and

_ evaluate that application before -

compliance with original SIP limits
should be required.

Both bubbles and generic rules can be
important means of allowing
environmentally-sound compliance,
Generic rules may be more expeditious
than cuse-by-case SIP revision bubbles.
They may als¢ preserve the very
opportunity to bubble when the time
needed to process a case-by-case SIP
revision might extend beyond the

- gource's original SIP compliance date.

At the same time, bubble applications
should not become a shield against
enforcement actions for sources which
have failed to take necessary steps to
meet required control obligations on
time. Bubbles are simply alternative
means of complying at less cost. They
should be treated neither more nor less
stringently than other, more traditional
metheds of compliance, Bubbles offer
innovative ways to meet emission
reduction obligations. They should not
become devices to avoid such
obligations.

Today's notice substantially clarifies
and tightens the 1982 policy to better
implement these principles. Among

- other steps, compliance extensions will

no lenger be granted under generic rules
in any nonattainment area, and may be

47 Today’s notice alao requires bubble trades in
certain primary ponattaioment areas needing but
lacking approved demonsirations to produce a “net
air quality benefit” which shall consist at minimum
bf"a 20% reduction [o emissions remalning after |

. application of the lower-of-actiul-SIP-sllowable-or-
- RACT-alloweble emlssiond baselines to all sources
- fnvelved in the bubble. See, e.g., Sectidn H. B above.

. ‘This requiremern does not entall any modeling

different than or in addition to the modeling

. approaches discussed gbove. 1t [s merely intended
" to ensure that where appropriate levels of modeling

tndicate that prescribed baseline values are ot -
sufficient to produce ambient equivelerce,
additional reducticns which assure sch - *
equivaience, prior to the 20% net discouwnt i -+
baseline emisslong, will be required. -

'granted genencal!y in aftainment areas

only where EPA has approved the time-
extension portion of the rule as
consistent with relevant Clean Air Act
requirements, including expeditious
attainment and maintenance of ambient
standards. Cf. 47 FR at 15078 col. 2. This

. will generally mean that requests for

time extensions as part of bubble
applications must be separately
reviewed as individual S!P revisions,

" subject to criteria EPA normally applies

to such requests,

Today's notice also re-emphasizes
that as a matier of law and sound
policy, sources seeking bubbles remain
subject to enforcement of ewustmg (pre-
trade] SIP limits until the bubbleis
finally approved. Scurces which possess
approved bubbles with future effective
dates remain subject to similar
enforcement of pre-trade limits until
either those limits or the new ones are
met, and may wish to take steps

.identified in the notice, including

accelerated compliance with bubble
limits, to minimize that possibility. See
Technical Issues Document, section
1.8.2.a.

Under today's notice, EPA will not
specifically select such sources for
enforcement action. Nor will EPA
withhold or defer enforcement simply
because a source is seeking alternative
emission limits through a bubble. In
exercising its inherent enforcement
discretion, EPA will apply the same
considerations to noncompliant sources
which seek to comply through bubbles,
as to those which donot.4% .
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48 Staftes and sources should, however; be aware
that under current.EPA guidance, such discretion is
most likely to be exerclsed where a SIP-revision-
bubble has been formally pwpoaed for approval at
the state leve!l and EPA staff have concluded that f
appears approvable under ewrrent EPA policy. In
these tircumstances initiation of action to enforce
pre-trede Limits that would soon be replaced by a
valid bubble recorfiguration would Jikely consume

* limited EPA enfurcement resources to 'mﬂe

environmental end.
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Cemonstrations of Aftainment
€. Sources Need Not Be Subject to
Binding Compliance Schedules Based on
Current SIF Requirements
7. Slates May Extend Certain
Compliance Schedules
8, States May Approve Bubbles Involving
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EMISSIONS TRADING FOLICY
STATEMENT

I. Introduction: Basic Elements of
Emissions Trading

This statement details EPA policy cn
emissions trading. It sets out conditions
EPA considers necessary for emissions
trades to satisfy the Clean Air Act. It
also clarifies and otherwise makes final
the Interim Policy proposed on April 7,
1882 (47 FR 15076). It is accempanied by
a Technical Issues Document which
elaborates and provides greater detail
on principles set forth below. Finally, it
addresses new issues, and inserporates
cértain additional safeguards as a result
of past trading experience, to better
assure the environmental integrity of
future trades.

A. What is Emissions Trading?

Emissions trading consists of bubbles,
netting, emission offsets, and emission
reduction banking. These steps involve
creation of surplus emission reductions
at certain stacks, vents or similar
sources of emissiong and use of these
emission rednctions to meet or redefine
poliution control requirements
applicable to vther emission sources.
Such emissions trades '¢an provide more
flexibility 10 meet environmental
requirements, and may therefore be

-used to reduce control costs and

encourage faster compliance. Morgover,

by developing “generic™ trading rules

{see Section Il below) states? may be
able to expedite bubble approvals by
eliminaling the need for case-by-case
SIP revisions? and by providing more
predictable approval criteria, )

B. The Bubble

EPA's bubble lets existing plants {or
groups of plants) increase emissions at
one or Inore emission sources in
excharge for compensating exira
decreases in emissions at other emission
sources, Approved bubbles give plant
managers the ability to implement less
costly ways of meeting air quality
requirements. To be approvable, each
bubble must produce resuits which are
equivalent to or better than the baseline
emission levels in terms of ambient
impact and enforceability. Thus,
bubbles should jecpardize neither
ambient standards nor applicable PSD
increments and visibility requirements.

_ Under EPA’'s bubble, emission

reductions from existing sources can not
be used 1o meet technology-based
requirements applicable o new or
modified stationary sources.

This Policy Statement replaces EFA'g
eriginzi bubble policy (December 11,
1978; 44 FR 71779} and Interim Emissions
Trading Policy (47 FR 15076). It tightens
general bubble principles ag well ag
requirements for bubbles in primary
nonattainment areas which require but
lack demonstrations of attainment, and
requires bubbles in these areas to
produce progress towards attainment,
bevond equivaience to stringent
emission limits. By specifying EPA’s
requirements for bubbles in all areas,
this Dolicy Statement should make the
development, review and approval of
environmentaliy-sound bubbles more

- rapid and predictable.

C. Netting

Netiing may exempt "modifications”
of exisiing major sources from certain
preconstruction permit requirements
under New Source Review [NSR}, so
long as there is no net emissions
increase within the major source or any
such increase falls belew significance
ievels.® By “netling out."” the

1 “States™ includes any entity properly delegated
authorily to administer relevant parts of a State
Implementation Plan {SIP) ander the Clean Alr Act,

# “Cass-by-cace SIP revision” means case-by-

. case approval by EPA ae 4 SIP revision. This is the

traditional mechanism by which bubbles and other
SIP changes have besn approved by EPA.

i See, e.g. 40 CFR 5LLBY1Y %], s1.24(b)23).
5221{b}{23). Se¢ also today's Technical Lasues
Document, n. 47 and accompanying text,

On Neyember 7, 1888, EPA restructured CFR Parl
51 and renumbered many of that Part's sections {51
FR 40858}, Because most readers will be more -
familiar with prier designations, today™s notice
centains citatione baged on the organization of Part

modification is not considered “major™
and is therefore not subject to
associated preconstruction permit
requirements for major modifications
under 40 CFR 51718, 51.24, 52.21, 52.24,
52.27, or 52.28. The modification must
nevertheless meet applicable new
source performance standards [NSPS),
national emissions standards for
hazardous air pollutants (NESHAPs),
preconstruction applicability review
requirements under 40 CFR 51.18(a}-(h)
and (1), and SIP requirements,

Netting's scope is determined by the
definition of "source” for review of
major modifications. In general, PSD
areas use & single, plantwide definiticn,
allowing actual emission reductions
anywhere in a contiguous plant to
compensate for potential emission
increases at individual emitting units
within the plant. Nonattainment areas
can choose either thia single, planiwide
definition or a dual definition, so long as
the definition selected does not interfere
with attainment and maintenance of
NAAQS and is congistent with progress
towards aitainment, Under the
plantwide definition, significant net
actual increases at the plant as a whole
will trigger new source review, Under
the dual definition, significant increases
at either the plant as a whole or
individual emitting units will trigger new
source review,

In addition to these federal definiticns
for major new sources and
modifications, state preconstruction
permits for major or minor new sources
and modifications may be required
under 40 CFR 51.18{a), and some states
preclude netting.

D. Emissicn Offsets

In nonattainment areas, major new
stationary sources and major
modifications are subject to s
presconstruction permit requirement
that they secure sufficient surplus
emission reductinns to more than
“offget” their emissions. This
requirement is designed to allow
industrial growth in nonattainment
areas without interfering with
attainment and maintenance of ambient
alr quality standands, It ig cuTrently
implemented through SIP regulations
adopted by states to meet the
requirements of 40 CFR 51.18(j}.

. Inatiginment areas, some new
sources and modifications might not
otherwise be abie to be constructed
because their emissions would result in

51 us it existed before this restructuring tnterasted
partles may uss Appendix F of today's Technical
issues Document to convert today's Part 51 citations
to the cormesponding new oncs.
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adopt rules which incorporate all or any
combination of the above trading
approaches.* : .
This Policy Statement is accompanied
by a Technical Issues Document for use
by states and industry in further
understanding emissions trading. The

. an exceedance of the applicable PSD .
increment or ambient air quality .
standard, would significantly contribute
. te a viglation of an ambient air quality
standard in a designated primary
nonaltainment aréa, or would
significantly contribute to wisibility
impairment in a Federal Class I area. Document offers elaboration and
These sources may use emissions oflsets  important detail on requirements and
to allow desired growth while protecting "available gptions under the Clean Air

that increment, standard, or visibility. Act. -
This notice reflects the current Cleun

Alr Act and existing EPA regulations. A
policy statement cannot legally alter
such requirements. However, this nctice
establishes EPA policy in areas not
governed by applicable regulations and
sels out geaeral principles which may
help states and industry apply those
regulations in individual cases. Federal
or state rulemaking in response to, e.g.,
fuiure litigation or changes in ambient
standards, attainment status, or SIP
validity, may affect states or firms that
plan to engage or have engaged in
emissions trading activities.

Nothing in today’s notice alters EPA
new sgurce review requirements or
exempts owners or operators of
stztionary sources from compliance with
applicable preconstruction permit
regulations in accord with 40 CFR 51.18.
51.24, 51307, 52.21, 52.24, 52.27, and
52.28. Interested parties should.
however, be aware that bubble trades
are not subjec! to preconstruction
review or regulations where these trades
do not involve construction,
reconstruction, ormodification of a
source. : -

EPA intends to apply changes made
by today’s policy prospectively {e.g., not
to actions which have already been
approved as case-by-case SIP revisions
or under generic rules}, If, however, ' -
ambient violations are discovered in an
area where EPA has approved a trade,
or if other viclations of Clean Air Act
requirements are discovered in that
ares, sources invelved in the trade

. should be aware that they are
petentially subject to requirements for
additional emission reductions, just as
are all other sources in the area. . -,

This policy requires that substantial -

E. Emission Reduction Banking

Firms may store qualified emission
reduction credits (ERCs) in EPA-
approvable banks for later use in
bubble, offse! or netting transdctions.
Depending on the bank’'s rules, banked
ERCs may also be sold or transferred to
other firms which seek to meet certain
regulatory requirements by use of '
emissions trades. ‘ :

EPA’s revised Offset Ruling {40 CFR
Part 51, Appendix S} allows states to
establish banking rules as part of their
SIPs. This Policy Statement and
accompanying Technical Issues
Document detail the necessary
components of a complete state banking
rule approvable under the Clean Air
Act. While many areas also allow
banking of emission reductions for
varjous purpases through various format
or informal banking mechanisms, banks -
which do not meet today's criteria (e.g..
by oot making banked emission
reductions enforceable by the state by
the time the reductions are actually
banked, or by not assuring that deposits
are taken explicitly into account for SIP
planning purposes) cannot qualify
emission reductions as ERCs, and may
offer substantially less protection in the
event of future SIP corrections or
changes in ambient attainment status.

F. Generic Trading Rules.

Generic rules adopted as part of the
SIP can authorize states to approve
certain types of individual transactions
without the need for case-by-case SIP
revisions or associated federal review
prior to approval. The first state generic
bubble rule was approved by EPA April
B, 1961 [48 FR 20551}, For the current

scope of permissible rules, see Section . additional reductions (at least 20%)4n " -

0 below. .
G. Effect of This Policy Statement -
Emisgions trading is largely voluntary:
no source is required to {rade, and 0o .
state is required by EPA foapprove &
particular trade ario adopt a-generic
rule, Trading merely offers states and. . -
stationary sources alternative ways ta . .
meet regulatory requirements. For
example, states are free to adgpt generic
rules.or contintie to’implement trades as
individual SIP revisions. They may- ...

< Some requirements urderlyTng emissions - -
trading are not voluntacy, For example, construction
of a major new source or stafar modificetion in &,

source reductions 1o constitute Ytersonable | .

. ptogress toward sttalnment™despite the gew ™ . .
emissions (40 CFR S1.18(j); Part 54, Appendix 8). . ..
However, whare the area hap g egtablisked, ~ (.
“growth trargic™ ‘ol wxtra reductions in a SIP.which .
is currently approved by EPA. the atate may provide
the offséts from that growth margin rather.than.

the margin accordingly. See Clean Alr Act section’,
1731¥AYand (B} - - et s

nonaltainment ares requires suflicient existing- -, = -

require them from the source, so long as it reduces”. -

emissions remaining beyond applicable
baselines be produced by future bubbles
in primary nonattaininent areas which
require but lack approved |
demonstrations of attainment. However,
applications for bubbles in such areas

_ which are still pending at EPA without

formal action under the 19882 policy, or
which were previously submitted to EPA
Regions under the 1982 palicy bu! not
accepted for evaluation, will be
reexamined and processed for 2pproval
if they mee! the requirements of the 1922
policy and cantribute to progress
towards attainment. “Progress towards
atiainment” means some exire reduction
beyond equivalence to a lowest-of-
actual-SIP-allowable-or-RACT-
allowable emissions baseline, with this
baseline applied as of the time
applicants originally sought credit. .
Pending bubbles in attainment areus
and nonattainmen! areas with approved
demonstrations of attainment will be
processed for approval if they meet the
requirements of the 1982 policy and
show thaf ambient standards, PSD
increments and visibility will not be
jecpardized. ..

For further discussion on pending
bubbles see Section LA 1.1.[4]) of the
Technical Issues Document.®

IL. Requirements for Creating, Using, or
Banking Emission Reduction Credits S

A. Creating Emission Reduction Credits

Emission redustion credits {(ERC's) are
the common currency of all trading
activity. ERCs may be created by
reductions from either stationary, area,
or mobile sources. To assure that
emissions trades do notcontravene
relevant requirements of the Clean Air
Act, only reduciions which are surplus,
enforceable, permanent, and
gquantifiable can qualify as ERCs and be
banked or used in an emissions trade.

s EPA encourages states or sources which
submitted bubbles that were returned without
evaluation by EPA to resubmit them under these
eriteria, provided they can document {a) formal,
timely submittal of an application to EPA in accerd
with normal EPA procedures and {b) that the
application was returied without evaluation. rather
than forfatlure to meet-the terms.of the
1082 policy. Bubble applications which were

-accepted for evaluation but rejected for failure to

meet the 1882 policy will be treated as new .~ -
applications under today's notice- ... * -

4 Because this Policy Statement and :
accompenying Technical Issues Document reflect
general Clear Aér Act principles, states; individes!
sgurGes, of commenters on specific rulemaldng "
actlons are free.to show that a general principle
does not apply to particuler gitcumatances-or could
be satisfied using approaches other than'these
describad. States, sources end cominenters have ©
this optiot undar current law, and nothing in this
Palicy Statement or the Fechnical Issues Document

* restricts their opportonity to maeke such showings.
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1. Surpius. Al minimum, oniy emissmn
reductions not required by current
regulations in the SIP, not already relied
on for SiP planning purposes, and not
used by the source to meet any other,
regulatery reguirement, can be
considerad surplus. To determine the
quantity of emission reductions that are
surplus, the state must first establish an
appropriate emissions baseline from
which surplus reductions can be
calculated. Basgeline emissions for any
source are the product of three factors—
emission rate, capacity utilization. and
hours of operation.”

In attainment areas, the lower of
actual or allowahle values must
generally be used for each of these
baseline factors. However, allowable
values for one or more of these factors,
when higher than actual values. may be
used in calculating the baseline
emissions, provided those valuss are
shown 16 be used or reflected in an
approved demonstration.® The burden of
meeting this test by written evidence

rests with the state or applicant which

seeks to use an allowable value.

When allowable values for one or
more baseline factors are not used or
reflected in an epproved demonstration,
such values may still be used in
calculating baseline emissions.
However, in such cases applicants must
perform appropriate modeling ‘o
demonstrate that zllowable values
which are higher than actual values will
not delay or jeopardize attainment and
maintenance of ambient standards.®

¥ For further discussion of these factors es Lhey
relate 10 bascline calculations, see Appandix 8 of
the Technical Issues Document, .

*This statement doas not apply to neting, where

“santemporancous” actual emissions are glways the
beaeline. See, eg- 40 CFR 51.24(b}(3).

Bubbles in arnas with demonstrations based c"d}
on qualitative fudgments {e.g. the “sxample region”
approach ar no lechnical support) ordicaniiy may
Rrol rely, without appropmle medeling, on
allowable vajues in caiculating baseline emissions.
However, hubbles in greas with demonstrations
hused on rollback or dispersion modeling may use
eliowable values that are refiected in the
demonsiration, In terlain circumsiances an
allgwabic baseline value specified ina
praconstrustion permit may be desmed equivalent
10 one used oz reflecied in an approved

demonstration. Sce Technical {ssues Document, o 7,

For further definition of "actual” and “allowable”
zee today’s Technleal isstes Document, Section
l.ALs. and Appendix B.

* This demonatration would req:;me aLevelll
modeling analysis, in accord wilh the mc—deims
sereen discussed below, using actual emissions [or
the pre-bubble case, unless, far bubbles processed
@8 case-by-cese SIP revisions, the Region
detarmines (hat additional technical support is
negded to protect applicable slandards or
intrements. For discussion of Level I modeling, zee
Technical Iszues Documeny, seclion LE.Lb. (3). Fer
1erther dlscussion of additional technical suipport
which Regions may require in these circumstances. .
see Technical [saues Document. Section LA 1.3, For
a discussion of peraile] modeling reguirements for

P e

In attainment areeé where the PSD’

 baseling has been iriggered, credit may

be granted consistent with the PSD
baseline concentration as speciﬁed in 43
CFR 51.24{b)(13] and 52.21(b){23}. This
will generally require use of actual
values for each of the baseline factors.
However, states may use allowable
values if they show through appropriate
modeling *° that attainment and
maintenance of neither the ambient
standards nor applicable PSD
increments wili be jeopardized, and
quaniify the amount of increment
consumed.

In nonattainmen: arecs with approved
demonstrations of aitainment, the
baseline must be consistent with
assumplions used o develop the area's
demonstration. This generally means
that actual values must be vsed for each
baseline factor where actual values
were usad for such demanstrations, and
that higher allowable values for these
factors inay be used where allowable
values were used for such
demonstrations.!! The burden of

showing that an allowable velue was

used or reflected in the approved
demonstration rests with the state or
applicant which seeks to use an
allowable value. In the absence of
written evidence to that effect, full Level
I modeling would be required to make
use of an allowable value in baseline
calculations.i2

In primary nonattainment arecs
svhich need but lack approved

demonstrations of ottainment, states

must show that bulibles meet speacial
“‘progress’ requirements designed to
produce & net alr quality benefit. This
must be demonstrated by (1) using the

- lowest-of-actual-SiP-allowable-or-

RACT-allowable emissions bageline for
each source involved in the trade; 13 (2)
meeting the ambient equivalence tests
outlined in sections 11.B.2 of this Policy
and L.B.1L.b. of the Technical Issues
Document; and then (3) producing &
substantial net reduction in actual
emissions (i.e, a reduction of at least

use of such higher allowable values in altainment
areas under generfc rvies, see Technical [ssues
_Documant, n.31.

19 Sew 0.8 above.

*1 For netling, “contemporanegus” actual
emissions are aiwa:,a the basclme Sve AR 40 C.FR
5118{)E{vi). ‘

1 For further dlscu!s!c't c[ I,.evel [ modeling, yee

.+ Technical 1ssues Document, séetion 1.B.1.5(4).

13 For purposes of today's notice, the “iuv-esl-ol'
sctual-SP-allowable-orRACT-allowsble”
erniasions baseline means the product of {1] the
lowest of the actual emission rele, the SIP or ather
federully enforceable amission limit, or & RACT
emission limil, and (2] the lower of actyalor
allewable capacity utilization and hevrs of
operatlon. For further discussior: of this baseline,
see Appendix B of today's Techzical lasues
Documert.

A T e e
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" 20% in the emissions remaining after

application of the basaline specified
above}. The state must also provide
assurances that the bubble iz consistent
with ambient progress and future air
quality planning goals.14

2 Enforceable. To assure that Clean
Air Act requirements are met; each
transaction which revises any emission
limit upward must be approved by the
state and be {ederally enforceable.
Means of making emission limits-
federally enforcesble (nclude 8P
revisions (see section IV below), EPA.
approved generic bubble rules (see
Section I below), and new source
preconsiruction permits issued by states
under EPA-approved SIP regulations
pursuant to provisions of 40 CFR 51.18,
51.24, or 51.307, a5 well as construction
permits issued by EPA or delegated
gtates under 52.21.1% Bubbles should be
incerporated in an enforceable
compliance instrument which requires
recordkeeping based on the averaging
period over which the bubble is
operating, $0 it may easily be
determined over any single averaging
period that bubble {imits are being met,

3. Permanent. Only permanent
reductions in emissions can qualify for
credit. Permanence may generally be
assured by requiring federally
enforceable changes in source permits
or applicable state regulations to refiect
a reduced ievel of allowable emissions.

4. Quantifiable. Emission reductions
mus! be quantifiable both in terms of
esiimating the amount of the reduction
and characterizing that reduction for
future use, Quantification may be based
on emission factors, stack tests, '
monitored values, cperating rates and
averaging times, process or preduction
inputg, modeling, or other reasonable
measurement practices. The same
method of calculating emissions should
generally be used to quantify emission
levels both before and after the
reduction.

B. Using Emission Reduction Credits

~ERCs may be used by sources in
bubble, offset or netting transactions.
The general pnnctpies beiow wﬂl assure

14 The apecific assurances may b-u !’ound in'the
Technical Issues Document at LA.1.b{3). EPA will
n0t second-guess such state assurances, provided
they are: {1} A subslantiel Llest applizd by the state
lo exch bubble, and {2) the state has explained hcw
the proposed bubble is consistent with the area's |
projected attalnment sirelegy, This authorily has
not been delegated with EPA. See Clean Al Act. .
seclion 301{a)(1], 42 U.S.C. Fa0ifa)1).

15 EDA s alyo consldering generic steps which
would make atats operating permils federally

. enforceable. Prior to uae, bonkad credits need not

be made federally enforceable, See Scctwn H C.
-below,
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that all uses of ERCs are consistent wuh
ambient attainment and maintenance -
considerations under the Clean Air Act,
They are further articulated in the
‘accompanying Techn:cal Is'sues
Document, -1 i

1. Emissions :mdes musf :mfol ve rJze
same criteria poflutant, An emission
reducticn may only be traded against an
increase in the same criteria pollutant.
For example, only reductions of S0;-can
be substituted for increases of SO, -

2 All uses of ERCs must satisfy
appbcab;’e ambient tests. The Clean Air
‘Act requires that al! areas throughout
the country afiain and maintain national
ambient air quality standards and meet
applicable ambient requirements
relating to PSD increments and Class I -
protection, including visibility. The
ambient effect of a trade depends on the
dispersion characteristics of the’
pollutant invelved. With the exception
of visibility for NO,, dispersion i
considerations will g generally not affect
trades involving VOC or NO,, whose
impacts ocour across broad geographic
areas. For these pollutants “pound for
pound” trades may be treated as equal
in ambient effect where all sources
involved in the {rade are located in the
same contrcl strategy demonstration
arez, or where the stzte otherwise
shows such sources to be sufficiently
close that a “pound for pound" trade
can be justified. However, dispersion
characteristics are important for bubble
and offset trades of 8Os, particulates,
CO, or lead, whose ambient u:npact may
vary with where the emission increases
and decreases ocour, To assure ambient
equivalence, such trades of these
poilatants must satisfy ambient tests
under the modeling screen discussed in
the Technical Issues Document or under
a sumlar. equally effectwe apprcach 18

16 For smular reagdns, bubbles of these pcllu!ants
must involveé sourcss which are in the same or
adjacent control stratagy demonstralion areas’
within the same general air basgin. =

See section [LA.1, sbove and Technlcal lisues
Dogumen, Section LA 1.2 regarding additional -
technical support requlred far cerlam trades in
attainment areas. .

While bubbles in primary nenaltzinfent areas
which need bt lack approved demonstrations of
attainment mus! produce a net ait quality benefit,

. this does not entail additional afnbient tests. Such
bubbles must first meet the general tests under the
modeling screen showing ambient equivalense for
bubbles, prior to producing the required additional

. reduclions, Theymust then produce additional "

reductions of at least 20% beyond the applicable
baseline emissions used to demonstrate ambient
egquivalence. Sindethese’ add nanai reducticns \ult

necessarily reduce ainbient ¢ concentrahcms below ™ R '
‘equivalence at some m::eptors.whde cantinuingto™

meet the'tests for ambient gquivalénde at allmhe"s
. & net air quality benefit should gecyr and ro -
addmonai ambient'shoivings, be_yand lhose
-genarally requited for all bubbfes are reqmred

3 Bubb!es must not fnorease

‘ "hazam’ous polfutants, Bubbles may not_

be used to'meet applicable requirements

“of Natione! Emissions Standards for

Hazardous AirPoliutants (NESHAPS}
promulgated under section 112 of the
Clean Air Act. to increase emissions dt
any source beyond the levels applicable
INESHAPs prescribe, or to create any net
increase in baseline emissions of a
pollutamit reguiated under sectiont 112
The applicable baseline for regulated
sources is the lower of actuzl or

-NESHAPs-allowable emissions of the.

hazardous pollutant.
Where a NESHAP has been proposed
but not yet promulgated for a source

‘category which emits a pollutant listed

under section 112, the proposal will
serve as an interim guideline for
evaluating the effects of any proposed
emissions trade involving a source that
would be subject to the proposed
standard. In general, such trades will be
approvable with respect to the
eraissions component of the trade
subject to the proposal, so long as they
result in emission limits 2t each source
emitting the relevant pollutant which are
equivalent to or lower than those the
proposed NESHAP would have required

- if already promulgated i

Where a pollutant has been Jisted
under section 112 or where EPA has
published a Notice-of-Intent-to-List, but
no regulations for the source category
involved in the trade have yet been
proposed or promulgated, the trade will
generally be acceptable with respect to
the emissions component of the trade
subject to notice or listing. if there is no
nat increase in actual emissians of that
pollutant zs a result of the trade.13

Any trade involving sources or scurce
categories subject to the preceding

- subparagraphs must take place within a

single plant or co"'tlgLous plants, and |
must credit only redectmns below
current actualor NESHAPs—allowable
emissions, whichever is lower. But cf.
generally.n. 6 above and today's

~Tecknical Issues Document, section

LBld. . ‘ ‘
“Trades which do'not meel the special

restrictions discissed in this section

may also be approved where surplus

Ireductmns in the pollutams add.ressed

. ¥ Theallow able emission rate for a scu.rce
subject to a proposed NESHAP is the l;r'ut .

‘stipulated in the propcsal

1% Where EPA hagissued a *Notlcasi- I.me'xt '\Iot
to-Regulate™one or more source éategories fora '
listed peilutant. emissions of tha! pollutant frort the

.uaregulated source category will nevertheiess be !

tréated the same ag emissions of any othiér liated”
pollutant. Under limited tirciifmstances, simitar e

- treatmen! will be givento polletants for which a
- "Notica- of. Intent-Not-to-List" has been pubhshed
.See the Techmicai [ssues Document. section LB.1.d.

above compensate fori ;ncreases in non-

_.hazardous emissicis of the same criteria
poﬁutant (e:g. benzene; & hazardous

- VOC, is reduced to creaté credits for an
inefedsé in non-hazardous VocC ..
emissions.) As long'as such a trade
would not result in an increase in.either
actual or allowable eémissions of 2
poliutant subject to the preceding
paragraphs at any source, it would not
differ in nature or reguirements from a
trade involving only nonhazardous VOC
emissions. ‘ ‘

4. ERCg from existing sources cannot
be used to meel technology-based
requirements applicable to new sources.
Under Clean Air Act section 111 and

" EPA implementing regulations, new

aifected facilities must satisfy

technology based New Source
Performance Standards {NSPS),
regardless of the attainment status of
the area in which they are located.
Under sections 165 and 173 and EPA

. implementing regulations. new or
modified major sfationary sources must
also satisfy technology-based control
obligations associated with pre-
construction permits. These
requirements prohibit use of credits
from existing sources to meet or avoid
applicable NSPS, and bar use of such
credits {o meet applicable new source
review requirements for best available
control technology (BACT] in PSD areas,
or lewest achievable emission rate
control technology (LAER) in
nonattainment areas.!?

5. States may approve bubbles in

- pnma:y nonattainment areas which
reguire but lack approved
demonstrations of attainment, provided
such trades meet requirements designed
to produce a net air guality benefit and
the state provides certain assurances.
See section ILA.1. above and the
Technical Issues Document, section
L.A.1.b. Bubbles which meet these
objective requirements willbe .
processed for approval by EPA. .

© 8 Sources-need not be subject to
"binding vomplidnce schediles based on
curtént SIP. reguirements before they
can apply for a bubble which would
supergede those requirements, Sources

. that are gfready subject to binding
compliance schedules should be aware,

- however, that such schedules remain
fully enforceable until a bubble affecting
‘the schedule kias been approved by EPA

‘or under a state genenc rile and the '

e Eut of, aecuons I.C. a.nd LD! above
Tcday’s notice dpes not address whether &t undér
wha! cirfumstanices facilities subjest to NSPS,
BACT oz LAER may surpass apphcable permit -
_ limits reﬁecung such requitemens in'arder to create
credits for éxistirig-source trades. . -

0143833 .
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schedule ha3 been modified accordingly.
Sources subject to compliance schedules
in administrative erdecs or judicial
deerees must obtain prior approval from
EPA or the relevant court, 25
appropriate, to be relieved from the
schedule contained in the arder or
decree. Sources that are subject to SIP
requirements remain responsible for
meeting these requirements unless and
until a bubble has become effective
under Federal law. See section 11.B.12
belaw. '

7. Stotes may extend certain
compliance scheduies. States may no
longer grant compliance extensions
under new or revised generic rules in
nonaltainment areas, whether or not
such areas have demonstrations.?©
However, states may continue to grant
compliance date extensions under
generic rules in atfoinment aregs,
provided EPA has approved the
exlension provisions of the generic rule
as being adequate to comply with the
Clean Air Act, inciuding requirements
for attainment and maintenance of
ambilent air quality standards.

States that wish to give sources in
nonattainment areas, and scurces in
atlainment areas for which there is no
applicable generic SIP provisien, more
time to implement bubbles by granting
compliance exiensions, must receive
EPA approval of the extensions through
case-by-case SIP revisions. Requests for
such compliance dale extensions,
whether in attainment or nonattainment
areas, may be submitted to EPA together
with bubbles, as part of a single SIP
revision package. EPA will separately
evaluate the time extension portion of
these 8{P revision packages in accord
with the Agency's norma! criteria for
review of time extensions, including
consistency with the Acl's requirements
for expeditiousness, reasonable further
progress, and atfainment and
maintenance. Sources should be aware
that disapproval of such time extensicn
requests may result in disapproval of the
entire packege {i.e., both post-trade
limits end the time extension) or only
part of it, depending on whether the

0 Existing generic rules applicable to these armas

must be revised b compor! with this principle
- whene they contain such generic extension
provisions. EPA will publish Federe!l Reglister
potices Hentiliyimg any generio rales which require-
{ormal wrodifieation Faitore 1o esclve deficiencies
18entified in sach 2 ootice within the prescribed
time period may result in EPA rescinding approval
of the existing generic rele or issuing 2 Totice 5T 5IP,
deficiency. EPA expects states Lo ensure i the
interim, oo far a3 feesible, that compiirice date
extensions ander existing peneric rales are not
granied to sonrces tocated in nomattzinment aress.
See paciion 11 below and section (LE L, of the
Tecknlcal lasues Docement.

state views these compenents of the
proposed SIP revision as separable.

8. States may approve bubbles
involving open dust sources of
particulate emissions, based on
modeling demonstrations, Open dust
trades may be approved through
individual SIP revisions based on
acceptable modeling and{or monitoring
demonstrations, provided sources agree
to post-approval menitoring to
determing if predicted air quality results
have been realized and make an
enforceable commitment to achieve
necessary additional reductions if
predicted results do not materialize.

8. Trade invoiving lead. Unlike other
criteria pollutants, EPA does not
designate nonattainment areas for lead,
However, the Regional Administrator
will review lead trades, as all other
trades, to assure that they do not
interfere with attainment and
maintenance of NAAQS.

10. Trades involving ERCs from
mobile source measures. ERCs from
mobile source measures may be used to
meet SIP requirements applicable to
existing stationary sources, so long as
such reductions are surplus, permarent,
quantifiable, and enforceable.
Reductions from cerfain types of mobile-
source measures (e.g., mechanical
conversion of existing vehicle fleets to
cleaner fuels such as methangl) may
satisfy these criteria more readily than
those from other transport-related
measures. However, due to possible
difficulties in determining whether
specific mobile-source reductions fully
meet these criteria, all such trades must
be implemented 2s case-by-case SIP
revisions.

11. Inlerstate trodes. Trades invelving
sources located in neighboring states
may be approved, provided they meet
ali other requirements of today’s notice.
Howewver, in order to avoid complex SIP
accounting issues, where state trading
requirements differ EPA will require that
such trades meet the substantive
requirements of the more stringent stata,
In general, EPA will deem ERCs greated
in one state to contribute to progress in
the state where used to the extent of
.that use, provided that applicable
ambjent tests {section T.B.2 above) are
met. Interstate trades must be
implemented through case-by-case SIP
revigions, ‘

12, Bubbles must not impede
enforcement. In general, bubbles are a
form of SIF revision which should be
treated ueither more nor less stringently
than other SIP revisions. Bubbles should
not become a shield egainst
enforcement actions for sourees which
have failed to take necessary steps to

meet required control obligations on
time.

Sources seeking trades should note
that they remain subject to enforcement
of existing (pré-trade) S limits until the
bubble is approved. EPA will uss the
same principles and procedures for
deciding whether to initiate enforcement
actions in these circumstances as the
Agency epplies to any cther source
which is subject to a proposed or final
SIP revision.

Under established EPA policy,
regulated sources must be subject to an
applicable, enforceable emission limit at
all times. Accordingly, sources which
have approved bubbles with emission
limits effective at a future date, and
which are not in compliance with their
pre-trade [imits prior to that effective
date, may be subject to enforcement
action, which could include penalties
based en a failure to meet the pre-trade
iimits. Sources in these situations may
wish to minimize the chance that capital
expenditures may be required to meet
pre-trade limits, either by {a} agreeing to
post-irade compliance dates which are
substantially similar to their pre-trade
compliance dates, or (b) accelerating
their compliance with post-trade limits.

In accord with the general pringiple
that bubbles shouid be reated neither
more nor less siringently than other SIP
actions, implementation of this Palicy
Statemncnt will be neutral with respect te
EPA enforcement of pre-trade emission
limits. This means that EPA will not
specifically select for enforcement
action noncompliant sources seeking to
use a bubble either to come into
compliance or to restructure traditional
compliance. However, [t also means that
EPA will not withhold or defer

enforcement simply because a source is
seeking altermative emission limits
through a bubble. In exercising its
enforcement discretion, EPA will apply
the same considerations to
noncompliant sources which seek to
comply through bubbles as to those
which do net

C. Banking Emission Reduction Credits

Only emission reductions that are
suwrplus, permanent, guantfiable, and
enforceable can qualify as ERCs and be
deposited in EPA-approvable banks.2!
Such banks offer sources {egal
recognition that qualifying reductions
meet these ERC requirements. However,

1 Under today’s notice emistsion reductions must
be made enforceable by the slate In order 1o qualily
23 ERCs and be deposited In EPA-approvable
banks. However, becauss mers depasitofa
reduction cannot resull in emissions increases
elzewhere. banked reductions need not be mads |
federally enforceable unttl ased
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the fact that an ERC has been banked
does not relieve it from the need to meet
all criteria of the specific regulatory
program under which it is tc be used.?*
Because some trades have special
lirzitations (e.g., only reductons
occurring at the same major stationary
source can be used for netting), banks -
do not guarantee the validity or specifie
amount of particular banked ERCs for
all potential uses or for all time. To
provide maximun protection for the
environment and sources and to aveid
potentizl legal problems, state banking
rules may specify the types of sources
-eligible to bank ERCs and any
additional conditions placed aon
certifying, holding or using banked
ERCs, ‘

State banking rules may establish
ownership rights. However, any such
rights rmust be consistent with Clean Air
Act requirements, including the
requirement that SIPg provide for
expenditious attainment and
maintenance of ambient air quality
standards and protect PSD increments
and vigibility. To be approvabie by EPA,
such banking rules must also treat
banked reductions as current actual
emissions “in the air” at the source of
their creation, in order to protect the
integrity of future air quality planning.
Failure to track the ambient effects of
such banked reductions (e.g. by not -
including them in a new or updated
inventory used for SIP planning
purposes, or by relying on those
reductions {o secure attainment
redesignations} would ordinarily
preclude their use ag ERCs, due to
double-counting. Nevertheless, states
have considerable latitude in meeting
these requirements, and may guarantee
banked ERCs against full or partial
reduction in quantity, so long as that
guarantee does not undermine
attainment redesignations or interfere
with progress and attainment should
ambient standards change or additional
emission reductions be required. The
Technical Issues Document, section
1.C3, outlines ways such gnarantees -
may "« mzde effective consistent with
tb- ,e requirements. . C '

1n many states, banking could be an
extension of ongoing preconstruction
permit activities, The state or its.
designee could accept and evaluate
requests to certify an ERC, maintaina
publicly-available ERC registry or ..
simijlar instrumen{ describing the

22 Stales may, however, expand opportunilies for
use of banked eredits beyand those of cwrrent SIP
programs {e.g. extend the “contemperancous”™
period for netting}, by submitting revised -
regulations sddressing the banking and use of such . -
credits. for approval as 51P revisions, '

_quantity and types of banked credits,

and track transfers and withdrawals of
ERCs. ’ ‘

Because banked reductions do not
increase emissions at any source, they
need not be made federally enforceable
until used. For administrative or other
reasons states may, however, chaose to
make them federally enforceable upon
deposit. How the siate makes a
reduction federally enforceable for
banking will depend on the type of
gource at which the reduction cceours. In
some stales. reductions associated with
other modifications at a source can be
included in federally-enforceable
preconstruction permits issued under
ruleg approved pursuant to 40 CFR 51.18,
51.24 or 51.307. States with EPA-
approved generic rules can use their
rules’ procedures to make reductions
occurring at existing sources federally
enforceable. See Section I below, Since
these transactions involve only
reductions, air quality modeling is
generally not required to assure that
new emission limils do not tnterfere
with attainment and maintenance of
ambient standards, protection of
applicable PED increments, or
impairment of visibility in mandatory
federal class ! areas. Such reductions
will automatically meet the generic
rule’s test of whether a particular limit is
within EPA's preapproved array of
acceptable emission limits.2*

States without EPA-approved generic
rules can adopt rules limited to banking
transactions, or can use the standard
SIP revision process to make reductions
federzlly enforceable at existing
sources. General siate preconstruction
permit or review programs that have
received EPA approval may also be
uged for this purpose, since permits
issued through such programs are
federally enforceable. See 40 CFR 51.18;
51.24; 51.307.2¢

£2 Mgdeling will be necessary when a banked
ERC is later evaluatad for use ia a rade, to the
extent modeling is gererally required for that
particular type of emissicns trade.

4 ip primary nonattoinment areas which need
but lack approved demonstrations, use for bubble
purposas of banked credits produced by shutdowns
ar curtailmeants will continue to be aliowed on the -
same terms as use of other banked credits, provided
their use is subject 1o stringent qualitative review o
agsure technical, legal and programmatic .
consistency with SIP planning goals {e.g., avoidance

of doublecounting or “shifting demand”}. However, |

sources which seek to use banked credits from

.shutdowns or curtailments for bubble purposes after

publication of today's notice must show that a

+ written application was submitted to make the

shutdown/curtailment gtate-enforceable through o.r

. concurrent with use of 3 formal bank ar informat -

banking mechanisow prior W the time the shutdown/
cartallment occurred. For scurces which banked or
sought to bank credits from shutdqwns or -
curtailments in these nonattainment areas prior to
publication of today’s notice, written evidence must

HL State Generic Trading Rules

Use of emission reduction credits
under state regulations approved by
EPA as generic for identified classes of
trades will not require individual S1p
revisions for those trades. The Technica!
Issues PDocument explains acceptable
generic procedures which states may
adaopt to reduce the need for individual
SIP revisions.

Emissicns {rades can be approved
without case-by-case SIP revisions if
evaluated by the state under EPA-
approved pracedures which agsure that
no trade which meets their terms will
interfere with timely atiainment and
maintenance of ambient standards,
protection of applicable PSD increments,
or visibility provisions. State generic
riles are approvable only if their
procedures are sufficiently replicable in
operation to meet this test. By approving
the generic rule, EPA approves in
advance an array of SIP-compatible
emigsion limits, and no further case-by-
case Federal review or approval is
required for individual trades which
meet the terms of the rule.

In order to ensure that generic rules
are properly implemented, EPA intends
to [a) examine and comment on,
together with any other public
commenter, the information which must
be provided for individual krades
preposad by states under a generic rule,
(b) conduct reviews of individual
bubbles approved under a generic rule,
and (c) periodically audit the general
implementation of generic rules, as part
of its National Air Audit System reviews
of state air programs.2®

Any trade under a generic rule wiil
involve emission increases at some
sources and extra emission decreases at
others, For trades to be approvable
under a generic rule, the sum of thase
increases and decreases (beyond

be provided showing either that an applicaticn to
deposit the credits In a {ormal bank was submilted
to the state prior to the time the shutdown/
curtailment ocowred, or that the state
ackaowladged, hefore or st the time the shutdown/
curtaiiment cccurred, bath the existence of that
shutdownfcartailment, and the ssurce’s intent to
use the resulting credits.in a futnee trade. For
gddilional detail cn banking and use of credits
resulting from shutdowos or curtailments o these o
other areas, see Technical Issues Document,
Sections LA Ic(3) and 1L.C. . '

25 See, e.g., National Air Audit System Guidelines
for FY 1984, Office of Alr Quality Planning and
Standards, EPA-450/2-83-007 {November 1583).
State-approved generic trades that do not meet the
terms of the relevant generic rule donot alter
underlying $1P requirements, which rematn fully

. enforceable, Genericrules found to be generally

deficient in substance ot implementation could
wltimately result in notices of SIP deficiency or in
rulemaking o rescind EPA's approval of the rule.
Far moredetail an EPA oversight of generic rules,
see Technical [ssues Document, Section ILE
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applicable net baseline emissions) must
be zero or less, Subject to this ‘
requirement, states may adopt generic
rules which exempt frem individual Sip
revisions: {1} De minimis trades where
total increases in emissions from all
increasing sources {which must be
balanced by equal or greater eniissions
decreases from other sources) are less
than 25 tons per year [TPY) of
particulates, 40 TPY of $0,, 100 TPY of
CO, or 0.8 TPY of lead, after applicable
control requirements; {2) large classes of
trades involving VOO or NO,
emissions;2® (3] trades between certain
types of 80: sources, between certain
types of CO sources, between certain
types of stationary lead sources, or
between certain types of particilate
sources, for which it can reasonably be
assumed that “pound for pound” trades
will produce ambient effects equivalent
to those which spproved air quality
models would predict; and (4) other SO,
CQ, Pb or particulate trades which do
not increase baseline emissions and for
which carefully defined modeling
predicts no significant increase in
ambienl concentrations.

States and sources should, however,
be aware that because of replicability
preblems inkerent in modeling, generic
rules which rely on preapproved
procedures for modeled demonstrations
of ambient equivalence may be difficult
to draft or implement, and many trades
may no! be approvable under such rules.
For these reasons generic rules covering
cnly the first three classes of trades
above will often prove easiest to secure.
EPA encourages states to work closely
with EPA Regional Offices to formulate
and adop! approvable rules or develop
alternative approaches that equally
assure attainment and maintenance of
ambient standards and protection of
PSD inerements and visibility, See
Section I of the Technical Issues
Document, which detajls criteria under
which such generic rules may be
approved.

To the extent general state procedures
for rulemaking or permit changes do not
assure reasonable public notice of
propesed and final Hmits or effective
oppartunity for comment on proposed
trades, states must incorporate such

. provisions in their generic rules.

In primary nonatiainment arecs
which need but lack approved
demonsirations, new generic rules must
require, and existing generic rules must,
as requested by EPA, be revised to.

*¢ Where vizibillty impalrment due 2 elevated
NO, emlisions is 2 concern, generi¢ trades -
involving MO, must ordinarily be subject 1o ambient
requirerenis simifar to those applicable {5 genere
trades involving TSP, $0. CO ar Ph. :

require bubbles to use lowest-of-actual-
.SiP-allowable-or-RACT-allowable
emissions baselines, and produce a net
air quality benefit {as described below]).
New or ravised generic rules in these
nonattainment areas must be

. accompanied by certain assurances of
. consistency with air quality planning

goals as well as a commitment to make
certain additional assurances when the
staie aprroves individual bubbles under
the rute. Bubbles approved under
existing generic bubble rules befare the
effective date of this pelicy will not be
affected by these requirements. Because
EPA-approved siate regulations have
independent legal force, future bubbles
submitted under existing generic rules
may alse be approved by states in
accord with those rules, until such rules
are modified to mee! the criteria
below.27?

Existing generic riles in these areas
must be modified to assure that bubbles
preduce an overal] emission reduction at
least equal {in percentage terms) to the
overzll emission reduction from
gontroiiable sources (in percentage
terms) needed to attain in the area.
Criteria for modifying generic rules are
set forth in Section 11.D. of the Technical
Issues Document. including a
requirement for & reduction equal to the
greater of either the percentage
reduction required {or attainment, or a
20% reduction in emissions remaining
after application of appropriate
baselines. New and pending
applications for generic bubble rules
which meet these criteria will be
processed for approval.

EPA will publish Federal Register
notices identifying any generic rules
applicable to these areas which require
formal modification in order to meet the
progress requirements above or other
requirements of EPA's current Emissions
Trading Policy. These notices will
identify specific deficiences and means
for correcting them, and will specify a
schedule for submittal and review or
modified rules. Failure to reselve
deficlencies identified in these notices
within the prescribed time period may
result in EPA rescinding its previous
appraval or issuing a notice of SIP
deficiency.28

27 In the interim, EPA expects states t0 enaure, 50

far as feanible, that future bubbles approved under
existing generic rules are consistent with this policy
as well a2 the terms of their EPA-approved rules,
States should ba aware that without this or 3similar
precautions, continued appraval of bubbles under

- exlsting generlc rules containing identified

. defiziencies may create or accentuate plan

deficiencies that may have to be corrected 2t 2 later
date or cempensated for by other means. See
gection ILE4. of the Technical Issues Document.

s Such notices may also be isoued for existing
generic rules in attainment areas and nonaltelnment

. areas with approved demenstrations, if these

Iv. BubBﬂas Which Require Case-By-

Case SIP Revisions

States and sources must use the case-
by-case SIP revision process to
implement bubbles which are not
covered by & generic rule. Bacause the
case-by-case SIP revision process can
take account of many more individual
variations, numerous frades which could
not be accomplished through generic
rules or similar means may still be
approvable 8s case-by-case SIP
revisions,

EPA will take action on generic rules
and individual trades submitted as SIP
revisions as quickly as circumstances
perrait after a state has adopied a SIP
revision and submitted the action to
EPA. EPA encourages “parallel
processing” of such SIP revisions, with
EPA and the state conducting
concurrent review so that both agencies
can propose and take final action at
roughly the same time. EPA will also
publish noncontroversial SIP revisions
asimmediate final actions, converting
them to proposals only if requasts to
submit adverse comments are received
within 30 days (sce 46 FR 44477,
September 4, 1981). In all bubble actions
EPA will clearly identify {or require
states to identify, as appropriate] both
pre- and post-trade actual and allowable
emigsions for each gource involved in
the trada, so that the ambient effects of
each bubble may be known.

V. Cozclusion

This Policy Statement sets out basic
pringiples for approving individual
trades and generic trading rules. it
tightens many requirements in order to
better ensure SIP integrity and
environmental progress, while offering
ample opportunities for use of
approvable, environmentally-sound
trades. EPA encourages states and
sources to use these principles as 2
framework and refer to the
accompanying Technical Issues
Document for further discussion and
examples, EPA also encourages states {o
develop other approaches which satisty
these principles while meeting thelr
spacific needs,

generic rules ane found to require p ural
Tevision in order 1o make them consistent with the
current Emissions Trading Policy. See Technical
[ssues Dotument, section ILEA. Y

£P4, recognizes the additional burden
which may be imposed or bubble applicents in
areas where new generic rules cannot be or have
not been deveioped Lo meet the specliic air quality
benefit requirements described ahove, and will
ettempt. 5o far a3 feaiible, {0 ameliorate that burden
in implementing this policy. See, .., n.8 and section
U-B8-12. eboveand related Preamble discussion. at
n.48 and accompanying fext.
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Asga pohcy statament, Lh:s notice does
not establish concluswely how EPA will
resolve issues in individual cases. EFA

will accept public comment on specific
SIP changes submitted under it, and will
review individually each generic rule
and those emissions trades submitted as
SiP revisions to determine their - -
acceptability under the Clean Air Act.
Interested parties will have full
opportunity to seriitinize application of
these pringiples in specific cases, and to
seek subsequent judicial review of such
cases after EPA has taken final action
on particular trades or generic rules.

Dated: November 18, 1985,
Lee M. Thomas,
Administrator.

Emissions, Trading: Techmcal Issues
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EMISSIONS TRADING: TECHNICAL
ISSUES DOCUMENT

This Document offers more detail on
technical issues for firms and pollution
control agencies seeking to implement
individual emissions trades or generic
trading rules that meet the principles in
EPA's final Emissions Trading Policy
Statement. It deseribes both the legal
requirements for emissions trades under
the Clean Air Act, and a range of legal
options which states * and sources may
congider. States and firms may pursue
other approaches conmstent wzth those
discussed here.

Section  of this Document explains
general principles governing all
emissions trading. Section Il explains
principles governing state generic rules.
Section III discusses special -
considerations for emissions trades
which must be implemented as case-by-
case SIP revisions.

Because these sections reﬂect general
Clean Air Act principles, states,
individual sources or public commenters
remain free to show that a general
principle does not apply to particular
circumstances or can be gatisfied using
another approach. States, sourceg and
commenters have this option under
current law, and nothing in the Policy
Statement or this Document restricts
their opportunity to make such
showings,

Nothing in today s notice alters EPA
new source review requirements or
exempis owners or operators of
stationary sources from compliance with
applicable preconstruction permit -
regulations in accordance with 40 CFR
51.18, 51.24, 51.307, 52.21, 52.24, 52.27
and 52,28, Interested parties showld,
however, be aware that bubble trades
are not subject to préconstruction -
review or regulations where these trades
do ot involve denstriction,
reconstruction or modification ofa
source within the meéaning of those
terms in‘the regulatxons hsted above

: “States” indudea any emi:y pmperly de,!egaied

_authorily 4o administer relevant parts of a State

implementation Plan {SIP) under the Clean Alr Act..
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L. Elements OF Emissions ’I‘rading

The basic elements of any ermssmns
tradle are the oreation of an emission
reduction credit (ERC), its zse if @ trade
andits possible stomge ina bank prmr
lousg.

A. Crealing Emission Reducn‘on Credits

Giates may grant credit only for those
emission reductions that are surplus,
enlorceable, permanent, and
quantifiable. Otherwise use of ERCs
might degradz air quality, threaten the
viability of the area's SIP, eand make
more stringent control requirements
necessaty.

1. All Reductions Must Be Surplus

At minimum, only emission reductions _
not required by current regulations in
the BIP, nol already relied on for SIP
planning purposes and not used by the
source té meet any other regulatory
requirement can be considered su.rpius
and substituted for required reductions
as part of an emissions trade.

The first step in qualifying a reduction

s "surplus’ isto establish a level of
baseline emissions. This baseline
represents the level of required
emissions beyond which reductions
must cceur for a source to be ei;gﬂ:le far
credit. Three baseline factors—emission
rate, capacity utitization, and hours of
cperation—must be used to compute
and compare pre-trade and post-trade
emission levels.®

The baseline for each source must be

established both on an annual basis and _

for 2l other averaging periods
consistent with the relevant NAAQS
and PSD increments, This approach is
necessary to protect the ambient
standards and PSD increments ona
short term as well as an annual basis.
The baseline will generally be
determined by the atlainmen! status of
the arez,® by the way the state - - -
developed its SIP, ard by whether the
area is subject to PSD reguirements.

a. Use of Actual or Allewable
Emissions as the Baseling: Atfainment
Areas and Nonattoinment Areas. With
Approved Demonstrations of
Altainment {including rural czone
nonattainment areas) In attainment,
areas; baseline emissions mist ”
generally be calculaied usmg “the lowsr,

L Far further d{&cumon oE ﬂ'xe!e factgrs as they
. relate’to the calculation of buse!me emissions, see
Appendix B, s
* Unciassified nreds are tnea!ed as attainment
areas for pedmitfing 2nd emissions trading purposes
Unlike dther criterda pollutants. E¥A doéa net
designate nonattainment areas for lead. Hewever,
the Regionel Adminjstrater wil) review lead rades.
az all other tradea. o zesure that they do not .
interfere with attafnmen and mainténance o‘ lhg
NAAQS.

of actual er allowable values + for all
three baseline factors. However,

allowable values corresponding to one
or more of these factors, when higher
than corresponding actual vaiues, may
be used in calculating baseline
emissions, provided those values are
shown {6 be used or reflected in an
approved demonstration.® The burden of
meeting this test rests with the state or
applicant. Where the State or applicant
cantio! show by written evidence ¢ that
the demonstration assumed an -
allowable value for a given baseline
factor, appropriate modeling would be
required in order to use an allowable
value for that factor in calculating
baseline emissions for the scurce.” This
will require a Level Il modeling analysis
as specified in the modeling screen

described below, using actua! emissions .

for the pre-trade case, unless the
appropriate EPA Regional Office {“the
Region") determines that additional
technical support is necessary to protect

‘the NAAQS, PSD increments or

visibility. Additional technical support
may be necessary bacause crediting the
difference between actual and
aliowable values for even one of these
factors may produce a posi-trade
increase in actual emissions sufficient to
jecpardize applicable standards,
incremerts or visibility,

"Additional technical support is not
necessarily limited to determining the
impact of the increases from the trade.
The Region may require such additional

s For the definitlon of “actual” and "atlowable™
values, and further discussion on ¢aleulation of
baseline emissfans, see Appendix B.

% This staterment does not app!y to metting, whese

“contemporanecus” gctual emissions are always’
the baseiire, See. #.5. 40 CFR 5L.24{b){(3).

Bubbles in arsas with demonstrations based
solely on qualitative judgements [e.g.. the "example

region” apgroach o no technical support] erdinarily

may nol rely, withoul appropriate modeiing, on
allowable values in calculating bascline emisslons,
Howevér, bubbles in areas with demonstrations
based on rollbacks or dispersion modeling may use
allowable values that are reflected in the
demonstration.

. % For example, the demonstration cafulations

" themselves. accompanying materials, ot affidavits

from those who constructed the demonstration.

" 7Incerlain elrcumstances an allowsble baseline
value spécified in a preconstruction permlt will be
deemed eguivalent {o one used or refiecied o an
approved demonatration, For example, a source in
an aite/nment atea where 8 PSD baseline has been
tripgerad may vse allowable values consistent with

-it$ preconstruction permit. if that source’s amissions

are not refected in the PSD ambient baseline
concentration (chever if modeling nsing -
allowabie emissions predicts 2 PSP incrément
viglation, then additional apalyses must be done to
asgure that the PSD increment |5 protected.) A
source in & nonatiainment ares may use allowable
values consistent with its précosistruction permit {0
calculate 1ta baseline, provided that permit post-
dates the nanattainment designation, SIP call,
design year, or baeline inventory year whchever is
applicable.

tachnical supgort, up to and incleding
full Leve] Il modeling, as is necessary to -
assure that applicable NAAQS, PSD -
incremients and visibility requirements
will be protected. It may require the
determination ¢f background
concentrations to which the impacts of
possible emissions increases that would
otherwise fall below Level [§
significande values must be added.
Background concentrations should be
determined in 8 manner consistent with
EPA's Guidelines on Alr Quality
Models,

In attainment areas where the PSD
baseline hos been triggered, the trading
baseline for a source must generally be
computed using actual values for all

hree baseline factors [i.e., only
reductmns below a source’s actual
emissions can be considered surplus).
Because 40 CFR 51,24 and 52.21 specify
that increses irf actual emissions
ocourring after the PSD baseline date
consume PSD increment, any trades
based on allowable emissions which
would potentially increase actual -
emissions must perform at least a Level
IO modeling analysis using actueal
emissions for the pre-trade case, and
provide addifional technical support if
deemed necessary by the Region, to
demonsirate that they protect the
relevant increment ceiling, NAAQS, and
visibility.

In nonatteinment areas with approvea‘
demonsirations, baseline emissions for a

. source may be calculated using efther

allowable values or actual values for the
three baseline factors, depending on the
assumptions used, in developing the
area's demonstration.®

Some states relied on al Howabls
values for certain sources in developing
their 8O: and TSP attainment plans. In
these nonattainment areas, sources may
use allowable values in calcuiating
baseline emissions, to the extent the
state used or assumed those allowable
values as the basig for its
demonstration. The burden of showing
that an allgwable value was used or
reflected in an approved demonstration
rests with the state or applicant which
seeks to use an allowable value.®

Other nonattainment areas either
used inventories based on actual . .
emissions, or relied on measured {and
therefore “actual”) ambient air quality
values, ay the primary basis for -~
deterrnmmg SIP ermssion hrmts neecled

* This statement does not apply 1o nemng. wher:
“gontemporaneous” aciuel eminslons are always the.
baseline. See, e, 40 CFR BL. mmm(mj Secalso
Append:x E for dewlied dizcussion of “detoal’ ‘and
“alloweble” emigsions.
* Scen. & and 7 above,
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to demonstrate attainment. In some
areas, SIP demonstrations were based
merely on qualitative judgments (e.g..
“example region” approaches). Baseline
emissions for sources in all these other.
areas must generally be ealculated using
the lower of actual or allowable values
for each baseline factor. However,
states may approve, on a case-by-case
basis, use of allowable values in .
caleulating baseline emissions, where
they explicitly demanstrate that such
use comports with reasonable further
progress and will reither create a new
ambient violation nor delay the planned
removal of an existing viclation..Such
. demonstrations require full Level IH
‘modeling and must be submitted to EPA
as case-by-case SIP revisions.
EPA deems designated Rural Ozone
. Nonattainment Areas to possess
. acceptable demonstrations of
attainment provided they have an
approved new source review rule and
require RACT controls for.all major
VOC sources for which EPA Has issued
Control Technique Guidance (CTG)
documents. [See, e.g., 43 FR 21673 May
19, 1978)). Because these areas’ '
nonattainment is generaHy caused by
emissions from sources in a nearby
urbén’ area, control of emissions from
. that area is expected to bring the rural
. area into aliainment. Put dxfferenﬂv.
EPA does not reguire rural areas to cure
.problems due to transport from
pollution-generating areas which rural
" areas cannot control. However, EPA
believes that further clarifications are
tequired for bubbles in these areas.
Sources involved in such bubbles
must use RACT emission limits in
calculating baseline emissions, if subject
to Group I ar H CTGs under the EPA
approved SIP for these areas. Sources
subject to other SIP emission limits must
" use those limits in calculating baseline
emissions. Other baseline factors must
also be consistent with the applicable
SIP requirements, and will generally be
actual historical values. Where a source
is not regulated by the EPA-approved -
SIP its baseline will be actual emissions
in the year EPA approved the Part D

.plan for the affected rural area: I those -

~-approvals, EPA presuined that controls
for sources in the upwind urban areas,”
‘as well a8 RACT.on GTC sources in the

. rural area, would bring about attainment

- in the rural area, and that non-CTG-. -
sources in the area, unless regulated by

- 'the SIP, could continue to emit at actual,
non-RACT levels without interfering
with attainment in those areas. See also
43 FR 21673 {May 19,1978)., -

b. Special Progress Requirements for
. Bubblas In Primary Norattainment - ..
Areas Which Nsed But Lack Approved

Demonstrations of Attainment. EPA will
approve bubbles which are consistent
with the attainment needs of theze
areas, which produce & net air quality
benefit, and which therefore secure

interim progress towards attainment.!®

{1) Objective Tests For All
Applications. Bubble applications in

. primary nonattainment areas which

require but lack approved

‘demonstrations of attainment will be
deemed to produce a net ir quality
. benefit and will be processed for

approval if they:

{a) Use Iowesi—of—actual SIP-allowable
or RACT-allowable emissions baselines.
Sueh baselines are calculated using
either:

(i) The actual emission rate, the SIP or
other federally enforceable emission

" lmit, or the applicable RACT emission

limit, 1* whichever is lower, to compute
the baseline for each sgurce inveolved in
the trade. This baseline factor shall be.

determined as of the date of the source's

. application to bank or trade, whichever

is earlier.

{ii} The lower of actual or allowable.
capacity utilization and hours of
operation to compute the baseline for
each source involved in the trade.
Actual values shall generally be based

‘oh the two yvears of operation preceding

the application to bank or trade, unless
another two.year period is shown to be
more representative of actual |

.operations. Sources which shut down

prior to the application to bank or trade
have zero emissions, and therefore no
credit is available.

For sources which bamed or sought
to bank credit in these nonattainment
aréas prior to publication of today's
notice, the “date of application to bank”
is the date of written application to the
states to bank credit through a formal
bank or informal banking mechanism for
use in future trades. For sources which
seek to bank credit in these areas
following publication of today's notice,
the date of application fo bank will be
‘the date of written application to the :
'state to make a reduction state-
enforceable through or concu:rent with

.[b) Using baseline enussmns def‘med
above, meet apphcable de mm:mrs. i

»

%% While not all of mday'a,ugw reluiremients fot
‘bubbles in these areas are strictly “baseline” ~ !

matters, all basic requirements for these bubbles . '

are set out here for aimplicity. New requirements -
also apply to generic bubble rules in lheﬂe areas.
See Section ILD below :

12 Where an emission  limit for a scw‘ce Lm'olved

' in the trade has not previousiy been'approved by
' EPA as RACT, a baseline reflectinig’a negotiated -

RACT emission rate must be agreed udor by the
source, state and EPA for the soufee ifh question.'*

Level I, Level IT or Level III modeling
tests for ambient equlvalence. as '
appmpnate. o

[c) Produce a substanual net. reducbon
in actual emissions (i.e., a reduction of
at least 20% in the emissions remaining
after application of the basehnes
specified above).

{d) Are accompanied by the
assurances of consistency with ambient

" progress and air quality planning goals
specified in section 1.A.1.b.(3) below.

(2} Where These Special Progress
Requzmm&nts Will Apply. The following
primary nonattainmen? areas need but
lack approved demonstrations, and .
bubbles within them are therefore’
subject to the speclal progress

"requirements in sect:on LA1b.(1)
- above:, '

{a) Areas that are deszgnated pnmarv

" non-attainment areas under section 107

for the pollutant involved in the trade
and which failed to submit a 1978 Part D
attainment demonstration or which’

.submitted one that has not yet received

full EPA approval. This includes primary
total suspended particulafe (TSP],
nonattairment areas which submitted a
SIP that did not include an sctual
demonstration of attainment but still
received EPA approval (i.€., a “RACT
plis studies” SIP).

. (b) Extension nonaltainment areas
which failed to submit a 1982 SIP

‘demonstration, or which submitted one

that has not vet received EPA approval.
Also included are those ozone
nonattainment areas that are unzble to
demonstrate attainment by 1987, unless
a demonstration of attainment for the

"area is subsequently approved by EPA.

{c} Areas that have received either (1)
A section 110(a}(2}(H) notice of - -
deficiency based on failure to atiain or
maintzin the National Ambient Air
Quality Standards (NAAQS), in the form

. of a SIP call or a new section 107 or

171(2) nonattainment desigration; or (2}
a notice of failure to 1mplement an -

‘approved SIF.

(d) Areas which received notice from "

) EPA that they have failed to meet

.use of a formal bank or informel . .. ;- - ‘conditions in their EPA-approved SIPs,

- ankingmechamsm T

including commitments to adopt- .
particular regulations by specifiad dates.”
The one exception. wauld ocour where

the only portion of the SIP [including the

* attalnment demonstration) lacking full-
* approval is the inspection/maintenance

provision for mobile, scurces. In these

. circumstances, stationary-source

bubbles will be treated as if the area

. had & fuily approved SIP.

e) Any area-that deds not have an

. EPA-appmved or EPA- promulgated plan

for lead.
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{3) Stote Assurances, EPA will not
approve & bubble A primary” " 7

nonatiainment areds needmgbui 1acmﬂ

approved demonsirations unless the
slale provides zssurances that the
propesed trade will be consistent with ™
ils efforts to attain the ambient |
stundard, The state must make the
foflawing representations to the EPA
Regional Office in or with the letter
formally submilling the bubble as a
revision to the SIP;

{a] The resulting emission limits are ..
consistent with EPA requirements for
ambient air quality progress, as
specified in Section LA.Lb.{1) above,

{b} The bubble emiasion limits will be
included in any new SIP and aasnciated
control strategy demonstration.

{c) The bubble will not censtrain the
stzte or local agency's ability to obtain
ary additional emission reductions .
necded 10 expeditiously attain and

meintain dmbient air qualily slandards.. .

{d) The state or local agency is making
reasonable efforts 1o develop a complete
approvable SIP and intends to adhere {0
the schedule for such development
{including dates for completion of
emissions inventory and subsequent
increments of progress] stated in or with
the jetter formally submitiing the bubble
or pravious such letters.

(e) The baseline used to calculnte the
bubble emission limits is consistent with
the baseline requirements in seétion
1 ‘\l‘o [1) sbove.

These state assurances must be made
in writing by the appropriate stute of
loca! authonity {e.q. State Air Director, ’
Air Pollution Coniral Board, or
Legislative Committee}, EPA will not

second-guess such state representations,

provided: {1) They are a substantial test
applied by the state {6 each bubble, and
(2] the staie has explained how the.
pmposed bubble s consistent with the
area's projected aitainment strategy.
Nor will EPA examine. or expect states
to examine in making such
representations, any specific source’s
subiective molivation in makmg claimed
reductions.

(4) Treaiment of Pending Bubble
Applications. “Pepding bubbles™ means
those which are currently pending at .
EPA Regions,or Headquarters, as well’
as any bubble applications which were,
formaily submitied to EPA Regions .
under the 1932 policy but retumed
without action because final bubble
criteria had not yet beep igsied; In

primary tonatiainment areas needmé s

but lacking demonstyations; these ; .. -
bubklee should contribute to progress .
towards attainment. “ngress towards
atlainmeni” meangs some exira reduction

beyond eguivalence, with the lcwestrof--

aciual-SIP.allowable-or -RACT-

allowable emissions base]me app’xed as

of the {ime applicants oqgma‘!y sought
credit. In other areas these bubbles miist
show that'applicabis standards,”
increments, and visibility requirements

will'not be jeopardized. Peading bubbles,

whi;’_n meet these tes!s and all other
applicable requirements of the 1882
puiicy will be processed for approval.
Pending bubbles may undergo limited
modification by the siates or sources
which submitted ther in order fo meet
the new reguirements outlined above
{e.g.. it may by necessary to recalenlate
the applicable baseline emissions of
certain bubbles in nonattainment areas
needing but lacking demonstrations and
to reconfigure those bubbles in response
to the reduced credit which may be
allowed urder the new more stringent
raguirements). However, pending
bubbles which prior to final EPA
approval are changed to the extant that
they no longer = pasonably resemble the

original pruposlal gualifying fer pending |

bubble status {e.g. those which are
substaniially expan ided in scepe or
changed to involve primarily different
sources of emission reduction credit)
will be considered new bubbles subject
to all of the mqmre'ne'ﬂs o{ today 5
notice. -
Bubble applications whmh were
submitled to EPA Regions by states, but
which were withdrawn {or rejected) as
inadequate under the 1982 policy, are
not “pending.” These bubbles, if
reformuylated and resubmitted, must
meet all requirements of today’'s notice
aprlicable to new bubble applications.
{(c.) Ne Double-Counting of
Eeductions. At minimum, i be
considered surplus an emission
reduction cannot already have heen
claimed as part of & demonsiration or

updated emisgion inventory by any state

air quality plan or have been used by
the source to meet any other regulatory
reguirement. Double-counting of
reduchons——g-anlmg credit for the same
emission reduction, e.g., once to the
state as part of its nonattaizment SIP
demonsiration or PSD baseline, and a
second time to a source for use in &n
emigsions trade, must be addressed in
the following situations.

(1] Crediting Pre-Existing Emission

Reductions; In nonattainment areas . . .

credit generally canncs be granted {or
emission reductions made before |
raonitoring data.is or was coliected for
use insurrent SIP planning. Because

‘monitored ambient levels o/recdy reflect,

these emission decresses, such
decreases may have been assumed in .
caleulsting the further reductions -
needed to attain ambien? standards.
States must clearly show that the
existerice of these reductions has been

-

accounted forin Lhmr calcdahons in
order ta gains credit for these Teductions, .

States shpuld also ¢ leatly 1denufy the
inventory baseline date belore Which
reductions will not qualify for credit.
Thé earliest acceptable baseline date
would normally be the year of the mos:
recent emissions inventory used in
planning Part D SIP revisione under the
Clean Air Act Amendments of 1977,1%
VWhere emissions inventeries or other
data are updated for tracking RFP and
correction of Part D SIPs, the new
inventories must treat banked emissions
reductions as current actual emissions
“in the air” at the source where created,,
so that corrected SIPs do not
inadvertently rely on these prior .
reductions and cause them o be lost for
use, If inventories do no*t treat these . ., .
banked ernissions as “in the air,” orif
they ure otherwise relied upon for SiP
planning purposes, such reduttions can
no lenger be credited for trading.!*

In primary nonattainment areas
which need but lack approved
demenstrations of attainmen!, emission
reductions achieved prior to application
to bank or trade {whichever is earlies)
will not be credited for use in bubbles,
See section LA 1.b.{1) above. Regardiess
of whether they meet other baseline
tests, such reductions were not
reasanabiy elicited by the opportunify to
trade in a practiczl, cbjective sense
delermined by timing, and cannot be
used to mest existing-source SIP
reguirements absent o demonsgtration,t*

In attainment areas, reductions et
majar stationary sources which
commernsed construction after January
1, 1975 may be able to qualify for credit -
whether such reductions gocurred -
before or afier the PSD baseline
triggering date. See 40 CFR C
$1.24[5)(12)(i%) {45 FR 52718-20; August
7,1980). Cther emission redugtions (e.g.
&t minor sources) cannot qualify for
credit where the PSD baseline date 5 or
has been triggered and such reductions *
occurred prior to the trigger date, unless
these reductions are not assumed in the
PSD baselines. Since banked emission

1* For baselines end baae year dates in n.uni
ozone mnaﬂalnment areas, see gection LAYa
above. - o

1810 grder Lo beiy avon:l atich resulty, state: may
wwish {0 make sources responsible 1o report benked
emission redibtions when regponding Lo the states'
invenlory reporting requirements. |

14 In 2l nonattalmment arcas, emLuion redu:ﬂons
echleved by shutting down 'or pem:nm:nt'l:
curiailing an existing sourceprior 1o uppi‘utma for,
a new shurge perinil canoot gemorally bewaedas
offsets. Ses 40 CFR 51.18( {3} (). EPA proposed
on August 25, 1983 10 rermove ﬁm restriction, Soe 43
FR 36742, 34751 However, {t remaine {n effect,
uniess znd unti} EPA takes final aetion en that |, !
proposal. .
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reduction tredits must be considered to
. be “in the air’:for all planning purposes,
. if the baseline date is triggered before
hanked credits are actpally used, such
-banked credits will be considered as
part of the baseljne and ‘will not.
consume increment when used inan
emissions trade. . .

In attainmenit oréas whem d?e PSD
baseline has rot been triggered as of the
date EPA or the permitting authority
takes relevant ‘final action on the trading
transaction, reductions below current
SIP or permit limits gererally may be
used without special restrictions in’
bubble or banking transactions,
‘provided they are otherwise creditable
and there is assurance that NAAQS will

" not be viclated due to any potential
‘increase in actual emissions.t®
. {2) Crediting Reductions From
Shutdowns. Shutdowns are generally
treated for purposes of emissions
trading like any other type of emissions
reduction.!® For example, the same .
limitations on pre-existing reductions
(section LA.1.c.(1), above) apply to
shutdowns where they apply to ary

- other type of emissions reduction.
However, under current federal New
Source Review requirements for major
sources, shutdowns that oceur prior to
application for a new source permit can
be used as offsets only for equipment
replacing on-site productive capacity
which was shut down.?

Shutdowns are of general concern
with respect to double-counting where a
state may have relied directly or
indirectly on shutdowns in a SIP
demonstration of attainment. (Where 2
primary nonatlainment area needs but
lacks an approved demonstration of
attainment, the progress requirements of
subsection LA.1.b. above apply ta
bubbles invelving shutdowns as well as
to bubbles involving other types of
emission redactions. These requirements

- generally bar use of reductions from '
* shutdowns which ocourred before . "+~
application to bank or trade.] ~ © *
Ingeneral, @ state may credit -
reductions from shutdowns if the SIP
has not alteady assimed credit for these

-reductions in its aftainment strategy. So

' long as rediictions from shutdowns have *
not alrea‘dy been counted in developing

dn area's attainment strategy, they are a
h potennal source of surp[us reductmns

5 However, reducﬂons at sources oihe.r than
' major stationary sources on which consiruction
commenced before January 1, 1975 may not be used
1o balaoce increases at such pre-1575 major sources,
. +3% For use of banked shutdown eredits foz,,
bibbles in primary nonattainment aneas needmg
buf lacking, approved demons1mhonu see sectmn
IA 1.¢(3) below: - ) : .
.17 See n. 14 sbove. 'j L

' Some SIPs assumed_ a set quantity of

reductions from the overall difference in -

emissions due to new plant openings . -
and existing plant shutdowns. These

‘S1Ps incorporated into their attainment

strategy a net “turnover" reduction in
emissions because new sources are

" generally cleaner than those that shut .
down. Docble-counting would oceur if a

specific source received credit for -
reductions from such a shutdown, since
that reduction was already assumed in
the SIP's demonstrahon of attamment.

These states have at least two ophons’

for granting sources credit for
shutdowns without this kind of double-
counting. First, they may reexamine any
“turnover” reductions relied on in their
SIP and decide not to take credit for
these reductions. This approach would
require EPA approval of a revised
demonstration of attainment or a SIP
revision showing consisteney with the
existing demonstration. Such an action
can be processed by EPA concurrently
with a bubble or generic rule.
Alternatively, these states may allow
credit only after the total quantity of
shutdown reductlons rel:ed on in the SIP
has occurred,

" In all cases where net turnover
reductions have been quantified and
relied on as part of attainment
demonstrations, states which seek to
grant shutdown credit for use in tradmg

- must be prepared to show clearly and’

unequivocally on the basis of SIP
documents or tracking that the credit
has not been double-counted or
otherwise relied on for SIP planning
purposes.

(3) Use of Barthed Credits From -
Shutdowns or Other Actions for Bubble
Purposes.*® In primary nonattainment
areas which need but lack approved
demonstrations, ERCs intended for
bubble purposes may generally be

. banked and used with the same lowest-.
- of-actual-SIP-allowable-or-RACT-
.allowable baseline used for ather

bubble transactions.!® This baseline

. should be applied as of the time banked -
«credit is or'was initially sought, with the'.
20% reduction applied to both sourges in

the trade if these credits are later used .
for bubbles. The lowest-of-actual-SIP- -
allowable-or-RACT-allowable bageline

plus the 20% discount will also apply to -

the source using that credit in a bubble,
as of the time of such subsequent bubble
application. - .

18 ERCe used for nemrg and offset purposes’
{including those derived from banks) must conpky g
with relevant NSR and PSD) requirements. . .

1@ For [Urther discuasion reia!ed 1o the use of

* hanked credits in {hese nonattairiment arcds, see
section LC.9. be.ow .. o

. atate acknoivl
shutdown/curtailmentoccurred, both the existence

Banked cred:ts produced by
shutdoewns and curtaifments may be
used for bubbles in'these areas on the
same terms as use of other banked
cradits, provided their use’is subject to
stnngen,t qualitative review to assure
technical, legal, and programmatis

_ consistency with SIP planning goals

{e.g., avoidance of double-countmg and
“shxftmg demand"). This review will not
exqming any source's motivation'in
shatting down g facility or'curtailing
production. However, the source must
show that a written appl:catxon was
submitted to make the shutdown/
curtailment state-enforcezble through or
concurrent with use of a formal bank or
informal banking mechanism, prior to
the time the shutdown/curtailment
occurred. Submittal of such an
application to make proposed reductions
from a shutdown or curtailment state-
enforceable will constitute the relevant
definition of “application to bank” for
timing purposes related to the
evaluation of bubble credits in these
nonattainment areas (see section
L.A1.b{1) above).2® The shutdown/
curtailment must be made fedem]ly
enforcement when it is used in 2 bubble,

Use for bubble purposes of nonbanked
credits resulting from current shutdowns
or curtailments will be allowed in these
areas if the lowest-of-actual.SIP-
allowable-or-RACT-allowable bageline
plus the 20% additional reduction are .
applied to determine the amount of
credit.

No gpecial baseline or additional
reduction requirements will apply to
these credits in other areas,

d. Muftiple Use of ERCs. Once surplus
reductions are credited, states must
prohibit their multiple use. The same
pound of reduction must not be .
simultaneously banked by two different
entities or used to satis{y two different
regulatory requirements at the same
time. To prevent these results, states
must adept an ERC registry or -

-pguivalent means of accounting for the

creation, banking, transfer, or use of
E‘.RCs See Section I.C.6 below, States

'must also engure that past. reducuons -
.. used in bubble; netting oroffset

transactions are not later credited in.
newly-established banks

0 For sources which banked or sau.gh't'!o bank
credits from ahu!dowm or curleilments in these
nonattainment areas prior lo pubfication of today's
Rotice, written evidence must be provided showing
either that an application to deposit the credite ina

. fortnal bank was submitted to the state prior to the

time the shitdown/curteilment occurred. or that the
ed, before or atthe time the

of that shutdown/custailment. and the sourte’s
intent to use the resulting creditslin a future trede.
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e. Redurimm from Uninventeried
Source.s Sources not included in an
area’s SIP emissior inveniory may appI}, -
for emission reduction credit. Such
applications may enhance state air
quality planning capabilitias. Where
such sources are already subiject to SIP
emission limits, those emission limits
must be used as the basis for - :
determining emission reduction credit, .
urless 2 more stringent baseline would
normally be required {see sections
LAla. and LALD. above).2d

In attainment areas states mey grant
bubble credit to sources regardless of
whether they have been included in an
inventory, based on use of gctual values
for each of the three baseline factors, s0
long as those sources ara not subject to
tower allowable values for those factors.
Allowable values. when higher than
actual values, may alternatively be used |
in celeulating the baseline, provided
sources shiow that any resulting’
potential increase in actual emissions
does no! jeopardize applicable ambiem
standards. PSI? increments, or visibility.
{See 20 CFR §1.24 and 52,21 for specific
requirements concerning P80
increments and visibility.]

In nonatiainment areas with aporoved
demoensirations of attalnmant, whather'
sources not on the inventory caa create
bubble credit will turn an how the
appraved demaonstration of attainment
was designed. Some slates frst
moritored ambien! values to determine
required reductions for the SIP, then
requited a proportionate reduction in
emissions from certain general source
czlegories {i-e., a “rollback”} in erder to
attain. States may grant credit {or
reductions from wninventoried sources
in these areas [n 2t least two ways.

{1) They could require the avorage of
percentage reductions impeosed on all
inventoried sources, and grant credit
only for reductions In excess of that
amount. In this case, baseline emissions
should be based on the percentage
reduction in aclual emissions for the
wear in which the baseline data for the
roilback was gathered. Where such
scurces are already subject 1o lower SIP
emisssion limits, those limits must be
used to delermine credit.

{2} They could require the source to
use a RACT emission rate and the lower

=1 Where B given spulte was not :ulqeu 10
mandatory RACT cegulation due 10 the fact that it
was not included in the invenlory (e.g. where go
RACT regulalion for a source calegory was adopied
bocause the slale, unwware of the sowrce, issucd a
declurulion lbat 1o source existed in thal source
citegory, or wheee an uninrentotied, non-CTG
souce of greater thao 100 TPY emissions is located
H1 oD OZOME extension atea), baseline reflecting &
nepotdied BACT emission rate must be sgreed
upop betwern the source, the state and FPA for (ht
urinivenionied spurce in question.

=== R e

of actual or allowable capacny
wtilization and hours of operation to

“culculate the baseline. and grant credit
. only for reductions below that baseline.

This RACT baseline would have to
result in a reduction at least as great as
the percentage reduction assumed in the
reliback. As discussed above, where
sources are already subject to bower SIP
emission limiis, those limits musl be
used as the basis for determining credit.

Qther areas developed SIP
demonstrations based on dispersion
models rather than area-wide
propertionate reductions, To the exient
these S1Ps demcastrated ambient
attainmen! through reductions required
from specific inventoried sources,
incorporated emissions from
uninventaried sources in the bagkground .
or area seurce totals. and projected
attzinment by modeling the effects of
thase reductions, redugtions from
sources nat on the inventory can be
credited using the lower of actual or
allowable values for each of the
baseline factors. - o

In primeary nonattainment areas

-witich need but lack an aporoved

demonstration of attcinment, the
progress requirements of Section LALLL.
above apply to bubbles which seek to
use credit from uninventoried sources,
These include a lowest-cf-actual-S{P-
aliowable-or-RACT-allowable emissions
baseline. Where a RACT emission limit
has not already been adopted for an
uninventoried source, such a limit must
be agreed upon between the sowce, the
state and EPA before the baseline can
be determined.

Stutes which grant credit from
uninvenioried sources not subject to
permits, cifset requirements, or
enforcegble production constraints
should address the possibility that
reductions from one such source may be
followed by equal or-greater increases

from similar nearhy sources due to

shifting demand, These states must
clearly demonstrate that ERCs from the
uninventoried source are surplus and
permanent. Interested parties should be

aware that some uninventoried sources -

may not readily meet these {ests. For
example, reductions resulting from
shutdown of a dry cleaner will generally
not be creditabla, anless the state
sttbjects such sources to offset
requirements or other measures
addressing this problem. However,
treducticns due to improved control at
such a dry cleaner would generally be
creditable, since shifting demand is not
implicated,

Baselines for Open Dust Trades.
Fugitive dusi regulations generally

_consist of generic work practices and

operatmg procedures. The specifics of u
fugitive dust program are generally
contained in an operating permit or’
fugitive dust program. It is generally not
passible to identify the appropriate
emissions bageline from a general state
cpern dust regulation. Therefore, for any
open dust trade a negotiated RACT
baseline must generally be agreed upon
between the source, stale and USEPA
for the open dust source in question,

2. Alternative Emisslon Limits Must Be
Enforceable

Each bubble, netting. offsel or banking
transaction muost be approved by the
state and must be federally enforceable
at the time an ERC is used. Reviewing
authotities may be able to use existing
procedures {including preconstruction
permits issued by states pursuant to 40
CFR 51,18, 51.24, 51.307 o7 52.21) or EPA.-
approved generic rules to make
reductions federally enforceable. The
former possibility exists because
permits issuad under & federally-
approved new sgurce review program
are federally enforceable. However,
many preconstruction permit programs
have been federally approved strictly
for sources subject to NSR, and
therefore may not be capable of use for
transactions that do not trigger NSR
requirements, or_that involve sources
not al:-eady asubject te preconstruction
permits.

With respect to the latter possibility,
any enforceable compliance instrument
imposing emission limits within the
scope of an EPA-approved generic rule
is deemed federally enforceable as purt
of the SIP. .

Emission limits establ:shed by a trade
rmust-be incorporated in a compliance
instrument which is legally binding and
practicably enforceable by EPA.

Trades invelving individual SIP
revisions automatically satisfy this
requiremrent. For trades under generic -
rules a compliance instrument culd take
the form of an agreement between the
source and siate, a preconstruction- - .
permit (if one is applicable), 4 consent
decree, a state gperating permil, or any
other compliance Instrument judicially |
enforceable by the state. Te assure.siate |
enforceability, the generic rule should
stata that sources subject to these . - .~
instruments are required to meet ihe -
emission limits contained therein. Such
instrurents would then automatically-
become federally enforceable via an
EPA-approved generic rule; provided. -
they are issued as, or part of, the -
compliance instrument specificaily
required by the genericrule,, .

Compliance instruments musi ensure
that enforcement personnel do not have
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. effect by one pound of decreaged
emissions within the same broad
geographic area, and the precise
location of those increases and
decreases ardinarily does not matter.
For VOC and NO, such “pound-for- -
pound” trades may therefore be treated
as equal {n ambient effect where all
sources involved in the trade are located
in the same controi strategy
demonstration area or the state
atherwise shows such source fo be
sufficiently close that a “pound-for-
pound” trade can be justified.28

Particulate Maiter, SOz, CO or Lead
Trades. Ambient considerations are
critical for trades involving emissions of
sulfur dioxide, particulates, carbon
moncxide, or lead, whose air quality
impacts may vary with where the
emissiom increases and decreases ocour.
For example, cne hundred pounds of
ERCs for such a pollutant created at one
source may balance the ambient impact
of a 100-pound increase af a SQUICE ™

nearby, but may only balance the effect

of an 80-pound increase at a source
further away. In addition to distance
between sources, plume parameters,
poliutant characleristics, meteorology,
and topography will also affect the
ambient impact of such trades.?#

This Decument authorizes the use of
four alternative metheds of determining
ambient equivalence, with the degree of
required modeling linked to the likely
ambient impact of the proposad trade.
The following sections describe use of
these alternaiives to evaluate for _
approval many bubble or offset trades
without full scale ambient dispersion
modeling. ¢ Use of these alternatives
under generic rules is dJscussed in
section If below. )

{1} De Minimis. In general no
modeling is needed to determine the
ambient equivalence of trades in which
applicable net baseline emissions do not
increage ' and in which the sum of the

28 The dtscusswn in this patugraph does not
apply to NO, trades invelving visibility impacts of
elevated plumes.

** The ambient equv\aience consxderauon.s
eIaboraied in this end foilowing paragraphs also
apply to NQ, trades inveolving visibility meacts of
elevated plumes. See n. 25 above. . R

20 Modeling s generally not required for new
source netling. whose purpose is lo avoid expending
regources where adverse emission or ambient
impacts {rom changes at a source are gxtremely .
u-dmel_s See. eg. 45 FR 52677-78 {August 7, 19890},

31 Interasted parties should, however. be aware
that in sume circumstances modeims may be
required 1o justify using certain emissionsd baselines,
prior to the trade. Where & bubble ina |
nongiicinment area seeks 1o employ allowsable

valles greater than coresponding actual values in
ﬂ‘e calculation of baseline emissions. and where
such allowable vaives are not shown to be used or
reflected in an approved demonstration, & full Level
[il modeling analysis will be required. Where a

emissions increases. Iooking only at the
increasing sources, totals less than 25
tons per year (TPY) for particulate
matter, 40 TPY for sulfur dioxide, 100
TPY for carbon monoxide, 40 TPY for
NO, (where visibility impacts are of
concern). or 0.8 TPY for lead, aftar
applicable control requirements, Such
trades will have at most a de m/nimis
impacts on local air quality because no

- net increase in emissions will be

produced and the amount of emissions
being shifted is less than designated
significance levels in associated EPA
regulations (see, e.g., 40 CFR

© 51.18(j){1)(x) and 51.24(b)(23)()}.32

{2) Leve! I In general no modeling to
determinz ambient equivalence is
needed if;

(a) The trade does not result in an
increase in applicable net baseline
emissions; ¥

() The relevant scurces are located in

-the same immediate vicinity (within 250

meters of each other);

{c) No increase in baseline emissions
oceurs at the source with the lower
effective plume height as determined
under EPA's Guideiines on Air Quality
Meodeling:

bubble ir an altainm em area seeks 1o empioy
allowable values greater than corresponding actuai
values in the calculation of baseline emissions. and
where such allowable values are not shown o be
uged or reflected In an approved demonstration, &

" Level I modeling anulysis {see belnw ) using actusl

erissions for the pre.bubbie case will be reguired
unless. Tor bubbles processed as case-oy-cuse.SIP
revisions. the Region determines that additional
technical support is necessary to protest applicebie
standards or increments, Where atloweble values

are used to calculate baseline emissinns for such a
case-by-casze-SIP revision bubkle ir 2n atiainment
area where the PSD buseline has been triggered. the
Region will require the technical support necessary
1o protect PSD increments.

Where allowabie values higher than actyel vaives

-are not shown Lo be used or reflected inan

approved demonatration, states that wish to
authgrize their uge in attainment areas under
generic Bebble rules must either state. or deveiop
replicable procedures addressing. background
values and how they will be evaluated in
conjunction with the actual changes in ambient
congentration predicted by the Level It analysis. |
Theoe steps must be sufficienl to protect standards
and increments and must be approved by EPA as |
part of a generic rule, .

" For further discussion regarding caleulation of
baseline emissions and related modellng
requirements, see Section LA, above and
Appendix B belaw.

#2This paragraph should not be canstrued to

- imply that new sources and modificaticns need not

meet all applicable requirements, including those
specified under 40 CFR 51.18 or parsllel EPA-

“approved state rules, -

33 See . 31 zhove.

(d} No complex terrazn 34 is within the

- areq of significant impact of the trade 35 -

or 50 kilometers, whichever is less; 3¢

{e) Stacks with increasing baseling
emissions are sufﬁmently tall to avoid
possible downwash situations, as
determined by the formula described at
50 FR 27882 (July 8, 1985) (to be codified
at 40 CFR Part 51); and )

(f The trade does not mvolve open
dust sources.

For such Level I trades it can
reasonably be assumed that “pound-for-
pound" trades will produce ambient
effects equivalent to those which EPA-
appreved gir quality models would
predict. Therefore modeling {o
delermine ambient equivalence is not
required.

Trades between fugitive process
sources and stack sources (i.e., process-
for-process or process-for-stagk) can
acceptably bz evaluated and approved
under Level I as long as the maximum
distance between any emitting sources
in the trade is less than 250 meters and
all other Level [ criteria are met.

(3) Level 71, Bubble trades which are
neither de minimis nor Level | may
nevertheless be evaluated for approval
based on modeling {c determine ambient
equivalence limited solely to the impacts
of the specific emission sources
involved in the trade, if there is no
increase in applicable net baseline
emissions,®7 if the potential change in
emissions before and after the trade will
not cause a significant increase in
pollutant concentrations st any receptor
for any averaging time specified in an
applicable ambient air quality

4 Complex tetrain is broadly defined by EPA as
terrain greater in height than the physical stack
height of 8 source. For bubble purposes, this
defintion is applicable only to sources with
increasing baseline emissions.

- #%For guidance on detersining “arca of

significant impacl,” see Appeadix E below. The
graph in Appendix E, or EPA-approved alternative
appreaches, may be incarporated ir generic rules to
make this aspect of Level [ analysis repllcab!e and
operaticnal. See Section [ below.

3¢ Generally, trades invelving complex lerrain as
defined above may not be exempt frem modeling
under a Level  analysis. Howeter, EPA will
consider on a case-by-case basis additional criteria
for determining whether a particular trade invelving
complex terrain, but otherwise meeting the
requirements specified above, does not present a
problem of potential plume impaction and may be
appraved under a Level [ analysis, These additional
critetia would include such factors as source height
and emission rates, distance betweén stacks and
elevated features, rate of topographical rise, and
other considerations which may be approptiate for
the particalar geographic area, States are
encouraged to work with EPA to determine where
and how such additiona] criteria can be deveioped
and applied to individual trades.

37 See n. 31 above,
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to test simultaneously every emission
source involved in a trade. This
generally requires source-specific
emission limits. However, states may
use pre-specified combinations of
source-specific emission limits which
are enforceable. States may aleo use an
overall limit that applies to a group of
emission sources which can be

. evaiuated simultaneously, where there
is a reliable and enforceable mathod of
determining compliance {e.g., through
production records, input factors, or
other indirect means, or through use of a
continuous emissions monitor.) See, e.g-
45 FR 80824, December g, 1980.

The compliance insirument should
also specify applicable restrictions on
hours of operation, production rates or -
input rates; enforceable test methods for
determining compliarce; and necassary
recordkeeping or reporting
requirements. To be enforceable, these
limits must state the minimum time
period over which they will be averaged
(e.g., 1bs/hour, 1bs/MBiu averaged over
24 hours, production rate/day).22 Unless
such enforceable restrictions are or have
been placed on capacity utilization and
hours of operation, or on overall
emissions, maximumn values for capacity
utilization and hours of pperation maust
generally be used in calculating post-
trade emission limits and in ambient
modeling of the post-trade case.

3. All Reductions Must Be Permanent

All emission increases in a trade must
be compensated by emission reductions
that are perinanent {i.e., assured for the
life of the corresponding increase,
whether unlimited or limitied in
duration).?? This requirement may
generally be met by enforceable permit
limitations confirming the amount and
duration of the decrease. If reductions
with a limited life are used, the life of
the trade must be limited accordingly, so
that the trade will automatically
terminate with expiration of those
reductions, The date of termination may
be specified in the notice of approval.
Alternatively, source{s) may agree to
provide formal written notification to
EPA and the state before such
reductions may be discontinued and the
trade terminated.

Permanence may present special but
resolvable “shifting demand” prablems -
for reductions {rom small sources not
subject to permits, offsel reguirements,

** Many state permits or permit procedures may

need revisfons to assure that they provide adeguate
compllance information. However, suck revisions
need only noour on 2 case-by-tase basis as .
individua! trades are appraved, S

23 Permils or ather compliznce instrur ants for
Emhc&dmuncn trades must clearly state such
limiis,

or enforceable production constraints.
States which grant credit from these
gource categories must address the
possibility that reductions from one
sourge may result in equal or greater
increases from similar nearby sourges. 2+
In order to use, in 2 bubble irade,
emission reduction credits derived from
reductions in operations beyond those
consistent with the baseline [e.g., &
reduction from 3 to 2 workshifts), a
source must have its preconstruction
permit or other federally enforceabla
compiiznce instrument allered to reflect
the curtailment in production records
reflacting such curtailment (see section
[.A 2 above).2® Future increases in
production bevond the permit amount
may lrigger new source review or
require approval of a new emissions
trading application which includes
compensaling emission reductions, As
with cther tvpes of noncompliance, any
source which exceeds permitted
production imits would be subject to
potential noncompliance penalties.

4. All Reductions Must be Quantifiable

Before an emission reduction can be
credited it must be quantified. This
generally means the siate must establish
a reliable basis for calculating the
amount and rale of the reduction and
describing its characteristics,

a. Calevlating the Reduction, To
quantify the amount of emission
reductions eligible as ERCs, emissions
must be calcuiated both before and after
the reduction (i.e., assuming the post-
reduction limits). Although many
different methods of calculation are
available {e.g., emission factors, stack
tests, monitored values, production or
process inputs), the same methad and
averaging time should generally be used
to quantify emissions both before and
after the reduction.?®

24 States can address such patentiaily "shifting
dernand” among such sources as dry cleaners, paint
shaps and gas siations by, for example (1)
prohibiting creation of ERCs due o shuldown or
curtailment of such small sources; (2} limiting ERCs
from small Jources to categories determined net to
be subject to shifting demand: or {3] requiring
offsets for increases in emlssions from such small
sources. Cf, section 1-A.1.e sbove,

3 {Inder EPA’s NSR regulations. prier
curtailments are subiject to the seme restrictions fcu-
offset purposes a2 pror shutdowns. See 1. 14 above,

¥4 In general, states may oot approve VOC trades
in ozone nonattainment areas where such trades
would moorporate averaging times longer than one
day. Mowever, where VOO sources show that daily
_NQC emissions cannat be detsrmined cr application
of RACT ls ot {echnically or econamically feasible
on a daily basis, longer averaging times may be

“peTmitted Bos Appendix D.

b. Describing the Reduction. If an ERC
will be used at the ime of creation, only
characteristics necessary to evaluate
that proposed use need be deseribed.
Where the ERC will be banked and its
eventual use iz not yet known, & more
detailed description should he provided
in order to facilitate its later evaluation
for a particular use,

B. Using Emission Réa’qcnbn Credits

This section explains the substantive
and procedural principles applicable to
use of ERCs, primarily for existing-
source bubbles. Many of these
principles 2lso apply to use of ERCs in

-—netting or offset transactions. However,

those transactions are governed by
EPA's New Source Review regulations
{40 CFR Parts 51 and 52) or state rules
reflecting them.

1. Substantive Principles for Using ERCs

a Emissions Trades Must Involve tha
Same Polivtant. The Clean Air Act
requires states to develop separate
plans to attain and maintain the
national ambient air quality standard
for each criteria poliutant, Thus, all
individual bubbie, netting or offset
transactions must involve the same
pollutant. Only reductions of
particulates can substitute for increases
of particulates, reductions of 8C: for
increases in 50, elc.

b, All Uses of ERCs Must Satisfy
Amblent Tests. Because the Clean Air
Act requires that all areas throughout
the country attain and maintain ambient
standards, protect applicable PSD
increments, and protect vistbility in
mandatory Federal Class I (PSD] areas,
bubbles must generally be equivalent in
ambient effects to the baseline emission
leveis which they replace.?” In
nonatiainment areas, use of ERCs
¢annot create a new violation of an
ambient standard or delay the planned
removal of an existing violation, In
affainment areas, use of ERCs cannot

-violate an increment or ambient
- standard, Use of ERCs in either type or

area cannot adversely affect visibility In
any mandatory Federal Class I area.
The ambient effect of a trade
‘generally depends on the dispersion
characteristics of the pollutant involved.
VOC or NO, Trades. Trades involving
VOC or NO, need consider enly
emissions. Since the ambient impact of
these poliutants is areawide rather than
localized, one pound of increased
emissions will be balanced in ambient

7 In primary noostlainment areas needing but
lacking an approved demonstration of sltalnment,
bubbles muat echieve a net air quulity benelit See
Section LA.Lb. above,
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standard ¥4 and if such an analysis does
notpredict any increase in ambieat
concentrations in a mandatory Federal
Class I area.®? The change in
concentration from the before- trade case
to the after-trade case must in'general
be modeled using refined models such
as MPTER and ISC for each appropriate
averaging time for the relevant national
arnbient air quality standards for edch
receptor, using the most recent full year
of meteorological data.4®

(4) Level 1. Full dispersion modeling
considering all scurceg affecting the
trade's area of impact is required to
determine ambient equivalence if
applicable net baseline emissions will
increase as a result of the trade,*? or if
the trade cannot meet criteria for
approval under de minimis, Level lor
Level II.

However, a geographically limited
Level Hi] analysis may be used in some
cases where a Level Il analysis predicts

28 [n determining “significant” impact for Level 11

bubble trades, slates may use the following |
significance values to identify trades whose

polential ambient impact nead not be further
evaluated before approvakt

10 pg/m? for aoy 24-hour period for partu:ula:e
matier

5 ug/m® for any annual peried for particulate
maites

13 ug/m3 for any 24-hour period for SO2;

46 pg/m? for any 3-hour period for SO

3 pg/m3 for an annual period for SOy

575 pg/m? for any 8-bour period far CC;

2300 pg/m? for any 1-hour petiod for CO;

01 pg/m* for any 3-month petiod for Ph.

See 45 IR 52700 [Angust 7, 1980), For offse?
transactions, any required modeling must follow
procedures consistent with EPA's new Source
Review regulations in 40 CFR 51.18 or Part 51,
Appendix 8, or parallel EPA-approved state
regulations. “Significant™ impact under 49 CFR Pant
&1, Appendix S is defined as 1 pg/m? annue!
averzge for particulates, SOz or NOu: 5 pg/m? 24-
hour average for particulates and S04 25 pg/m? 3-
hour average for 50q; and 0.5 mg/m?® &hour average
and 2 mg/m* cne-hour average for CO.

3* However, & bubble ordinarily may not be
approved under Lavel Il where olher evidence
related (o background—i.e. formally validated
ambiant air quality monitosing dala o previously
eslablished background values—clearly indicates
that the bubble would create a new violation of an
ambient standard or PSD increment, or would delay
the planned removal of an existing violation.

+2 Other technigues may be approved where
sources show they equally well protect NAAQS,
applicable PSD increments, and visibility. For -
example, in limited cizrumstances conservative
screening models may be acceptable in lied of
MPTER and [SC, Is such casges, use of & ful] year ol
meteorological data may not be necessary. Such
screening models may be acceptable where: {a} The
sergening model shows that all the emisslons fom
the stack{s] with increasing emissions wauld not
produce exceedances of the Level II significance
values described in n. 36 abave, or (b) the atack .
parameters af the stack{s} with increasing emissions
do not change grd the screening model shows that
the increase in emissions at the increasing stack(s}

. weuld not produce exceedances of Lh_as&
stg.“xi”uance values, .
41 See discussion in 1B.Le. below,

Cnie oFf moTe exbeedances-of the Level II
significance values. While this analysis
will be limited in terms of geographic - -
scope, it must otherwise meet the

“modeling requirements for & full Level

1l aralysis, including consideraticn of
all sources affecting the limited |
geographical area. In many situations.,
this approach may permit the receptor
erea to be smaller than the trade's entire
area of impact. Because of the unique
riature of each situation, the appropriate
limited geographic area must be
determined in accord with EPA
guidelines en modeling, and through
case-by-case evaluaticn.

Bubhble trades are approvable under
either type of Level I analysis if they
do not cause a new violation of NAAQS
or PSD increments, significantly
contribute to or delay the planned
removal of an existing viclation, or
adversely affect visibility in mandatory
Federz] Class I areas.4®

_This three-tiered modeling approach is

“both reasonable and conservative. It

will assure that the ambient impact of
trades is at least equivalent in effect to
original SIP emission limits, while
conserving government resources and
shortening approval times for many
individual trades.

¢. Bubbles Should Not Increase
Appliceble Net Baseline Emissions.
Ordinarily, bubbles may not result in an
increase in applicable net baseline
emissions. Such a bubble would require
a case-by-case SIP revision, and may
only be approved based upon a
combined Level Il and Level {1
modeling analysis {i.e., an analysis
sufficient to show that all applicable
requirements of a full Level [I analysis
{as described above) are met, and that
the bubble would not result in any
exceedance of significance values
specified for a Level I analysis at any
receptor for any averaging time
specified in an applicable ambient air
quality standard,4?

42 Where 2 Level I modeling analysis submitted
to support a voluntary krading application indicates
an exceedance of an ambieat requiremnent, EPA will
teview such npphcanons on & COMMOn-#ENSE case-

“by-case basis, seeking to encourage disclosure of -

swch exceedances and avoid undue delay of
decisions qn the rads, while sdequately enauring
protection of peblic health, the integrity of the SIP
process (including the state's preregatives in
determining how to remedy nonattainment), and the
prompt and effective remedy of any condition of
nonattainment. In its review,. the Agency will take
nte account such factars as the degree of
exceedance. the contribution of the trading sources
and the trade itself {0 the exceedance, god the :. -
degree 1o which such sources would be pa.ri af any
solution remedying the exceedance. | | ]

3 Where a propesed bubble increasing nat
baseline emissions canfiol meet this test af amblent

_equivalence, it may riot be approved as a bubble

under the Emissions Trading Policy. However,

Where such a bubble is proposed in'a
nonattainmenterea, the stale must:
demonstrate that the trade is consistent
with the progress demonstration under -
an approved demonstration of
attainment, revise its EPA-approved
progress demonsiration as part of the
proposad SIP revision, or otherwise
show [(e.g., by medeling and any
necessary compensating emission
reductions} that the proposed trade
comports with the EPA-approved
emissions and ambient progress
demonstration.

d. Bubbles Should Not Increcse
Emissions of Hozardous or Toxic Air
Pollutants. Under the Clean Air Act all
sources musi meet applicable section
112 {NESHAPs) requirements for control
of hazardous air pollutants. Sources may
neither use a bubble to meet these
requirements, nor increase emissions
beyond the levels they prescribe. Where
a scurce wishes to generate or use
emission reduction credit for a criteria
pollutant, and where a NESHAPs
pollutant is part of the criteria pollutant
stream, the emissions baseline for
emissions of the hazardous pollutant
from that source would be the lower-of-
actual-or-NESHAPs-allowable
emissions of that pollutant, applied as of
the time of application for credit. Where
EPA has proposed to regulate a source
category for emissions of a pallutant
under section 112, but has not yet
promulgated a NESHAP for that source
category, the proposal will serve as the
interim guideline for evaluating the
potentlal effects of amy proposed
emissions trade invalving sources to
which the proposed standard would
apply. The emissions baseline for such a
pollutant emitted by a source subject to
the proposed NESHAP would be lower-
of-actual-or-proposed-NESHAPs-
allowable emissions far that poliutant.

In general, such trading preposals will
be approved so long as they (1) result in
emission limits for each source emitting
the relevant pollutant which are
equivalent to or less than those that the
approved NESHAP requires or the
proposed NESHAP would require if
promulgated, {2) rely only.on reductions
below actual or alowable levels | .
(whichever is less] of that poilutant, and
(3} take place within a gingle plant or
contiguous plants. .

"Where a poliutant has been listed
under section 112 or EPA has published
& Notice-of-Intent-ta-Ligt, but no

: NESHAP has been promulgated or

pm_;_:osec_l fora source‘whicll'x emits that_

squrces may otil) submit such revised lmits for |
approval under the general requirenients apphwble
t¢ 8IP revisions,




438436

Federal Register / Vol. 51, No."233 [ Thursday, December 4, 1986 ] Notices

poliutant, states may gencraily a]icmr
trades consisting of equwalent increases
ang decreases of actual emissions of
that poliutant within a single plant or
contiguous planis. Once the relevant
NESHAP is promulgated, every source,
regardless of any previcusly appreved
trade invelving emissions of that
pollutant, must meet the requiremems of
that pramulgation.

Where EPA hag decided that ¢ne or
more source categories which emita 7
listed poilutant do not require regulation
solely because of limited national
exposure, emissions of that pollutant
will continue to be treated the same as
emissions of any other pollutant listed
under section 112. ]

Where EPA has issued & formal
Notice-of-Intent-Not-to-List a poilutant
under section 112, that pollutant will
ordinarily be treated as non-hazardous.
Howevern where the decision not to list
or hot to regulate was based on limited
national exposure, but the individual
risk was sufficiently high that EPA
commilted in the announcement of its
decision to support (through some
formal mechanism such as a
Memorandum of Understanding (MOUJ}

state-level efforts to'develop regulations,

the poiiutant will be treated as listed for
trading purposes in arder to assure that
such state efforts are not compromisad.
The model for the intended scope of this
classification is EPA's acrylenitrile ’
decision. (50 FR 2431%; June 10, 1985},

If a substance is neither listed nor
regulated as hazardous under saction
112, nor meets any of the other
conditions specified above, but has been
formally listed or regulated as toxic
under any comparable health-based
federal statute, the Administrator may .
consider this fact in evaluating trades-
which may increase emissions of that
substance, This authority has not been
delegated within EPA by the .
Administrator. See Clean Air Act
section 301{z)(1), 42 U.S.C. 7601{a){1}.4+

** Trades {niolving emiztion streams parhally or
wholly compozed of any pallutants subject o
special considerations under this section must meet
\wo separale and distinet tasts to be approved.
Fizsy such irades musi be approvable under the
criteria and principles which appiy to all trades, ns
dizcussed throughout this policy (ie. such trades
must meet baseline and other requiremants for the
relevani criterta pollutant). Secénd. such frades”
must be spprovable with reepect to the hazardous
pollutant {raction of tha criteria poliutagt émission
siream. This means that there mus( be no net
Ingrease in emissiods of the pollutants addressed in_
this section. a3 a result of such frades, Where a
NESH AP has been promulgated or projposed, the
bascline for determining whether such ad inicrease
has occurred 1s the lower-af-actual-or-NESHAPs-
allowable emissions for the hazardous ::o*n;amm!

- of the 1rade. for'the soutce which #mifs fhat
component. The promulgated or picpdsed NESHAF
limil not enly is used to define the allowable

-

Eicepnon Trades whxchmvolve the T

pol!utanls addressed inthis section but
do not meet the special restrictions
discussed above, may also be approved
where surplus reductions in thoge
poliutants compensate for increases in
non-hazardous emissions of the same
criteriz poilutant. For example, 2 sourge °
emitting benzene may trade with a
source emitling a non-hazardous VOC
without meeting these special
restrictions, if the benzene emissions are
reduced as a result of the trade {i.e.,
“traded down™}. As long as such a trade
would not resull in an increase in either
actual or allowable emissions of 2
pollutan! subject to the preceding
paragraphs at any source, it would not
differ in'mature or requirements from a
trade involving only non-hazardous
VOC emissions.

- &, Existing-Source Credits Canno! Be
Used to' Meet Applicable Technology- -
Based Reguiremsnis for Neve Sources.
Under Clzan Alr Act section 111 and
EPA implementing regulations, new
affected-facilities must satisfy

- technology-based New Source

Performance Standards (NSPS),
regardless of the attainment status of
the area in which they are located.
Under sections 165 and 173 and EPA
implementing regulations, new ar
modified major sources must also satisfy
technology-based control requirements
associated with preconstruction permits.
These requirements prohibit use of
credils from existing soyrces to meet or .
avoid applicable NSPS, and bar use of
such credits to meet ‘applicable new
source review requirements for best
available control technology (BACT) in
PSD areas, or lowest achievable
enrissjon rate control technology {LAER}
in nonattainment areas.43

However, modifications of exxstmg
majorsouices in PSD and
nonattainment areas with an EPA-
approved “plantwide™ definition of
source can uge “contemporaneous”
reductions in actual emigsions from
within the same source to “net out of”
New Source Review.4® Under such
emissions for that zource, but serves as an sheolute -
ceiling on the source as well. Where a NESHAP has
not yet been promulgated or propesed. the baseline

- far deiermmlng whether such an increase has

occurred Ls generally actual emissions for the
hazardous pollutant component “of the trade. Bul cf.
today's Policy Slatement zi 0. 6. :

43 Todey's notice does not address whether or
under what circumstances fegilities subject te
NSPS, BACT or LAER may surpass applicable ‘
permit limits refiecting such requirements in order
to create creditd for existing-yource trades. - :

** “Contemperafiecds’” Means 4 reasonable

peried for accumulating increases and decreasesin

emfssidis. aé specified by the state. See 40 CFR,
FLIBGI(EV and 51, 4{h al(b] 1u!

— -

nexhng sourcc*.-.:de mcrcases in
potential emissions that do not exceed
designated levels of significance (see 40
CFR 51.18(i}{1}{x). 51.24{b)(23], and
52.21{b}{23)] wiil not be gonsidered
‘major modifications” of the source
under 40 CFR 51.18, 51.24, 51,22, 51.307,
52.26, or 52.27. Thus, while these source
changes must still meet applicable
NSPS, NESHAPs, preconstruction
applicability review requirements under
40 CFR 51,18 {a)~{k) and (1}, and SIP
reguirements, they are not subject to
new source review requirements for
major medification because they are not
considered "major.” 47

f. Trades Invelving Open Dus!?
Emissions. Trades involving open dust
sources of particulate emissions may be
approved through case-by-case SiP
revizsicns based on modeled
demonsirations of ambient equivalence,
Sourges proposing such trades must
commit, as part of the trade’s aporoval,
to (i) undertake a post-approval
monitoring program to evaluate the
impact of their control efforts, and {ii)
make further enforceable reduétions if
posi-trade monitoring indicates initial
open dust controls do not preduce the
predicted air quality resulls.

g Interstate Trades. EPA will approve
trades which involive sources located in
neighboring states where such trades
meet! the criteria below and all other
approval criteria applicable under
today’s notice. Where state trading
requirements differ, EPA will require
tha! trades with incredsing and
decreasing sourges in different states
rmeet the substantive reqmrcments of the
more stringent state, In general, in order
te avoid compiex accounting pmblems.
EPA will deem ERCs greated Il another
state to contribule to progress in the
state where used, to the extent of that
use. Such trades must be accomphshed
through case- by case SIP revisions.

*T Netting alse applie: under the satrower “deal

~definition™ of “source”™ In cerdain circumstances. For

example, firmis may use reduclions within the plent
to compensate for increases zt several emitting
units which. while not individually significant,
might otherwise add up to a significant increase
plantwide.

Under cuttent EPA regum:ons. if a nonateinment
area is subject 1o & moratorium on new
preconslruction permlits for mejor sQurces or |
modifications and the area does not have an
approved New Source Review program, then the
grea aulomali cal!y uses a plamw{de defin non See
40 CFR 52.24.° ‘

EPA'Ss general expummn ofoppar‘tumhes for
states 10 uss the plantwide aource definition for
certaln honattainmment ereds (48 FR 50768, October
14, 1584] was aflimmed by the U.S Supreme Court on
une 25. 1584. Ches ron J.5A., nc. v Natural
Resources Deferise Cotuncil, 1045, CL 2778, I4ELR
20507, ovemfmg Notura! Réspurces Dofense - |
Council, Ine. v. Gorsuch, 6-85 F.2d 718, 12 ELR 20542
(0.C. Cit 1'48"}
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. Trades Near PSD Class 1 Areas.
EPA ¢r a state operating under a generic
rule must notify the Federal Land
Manager if an emissions trade will take
place within 100 kilometers of a PSD
Class [ area. Notification must accur
early enough in the review process to
allow at least 30 days for the submittal
of comments before the trade will be
approved by the reviewing auifiority.

Where 2 bubble within 50 kilometers
of a PSD Class I area is submitted to
EPA zs a case-by-case SIP revision, the
Region may call for additiohal technical
support, bevond the applicable
requirements of the modeling screen
deseribed in section LB.Lb. above, if -
deemed necegsary to pmtect aar guality
in the Class I area, '

I, Effect on Tredes of .Sjubseguez:t:jr-
Discovered Clean Air Act Problems:

" Revisitotion Considerations. If ambient .
violations are discovered in an area
where EPA hag approved a trade, or if
other violations of Clean Air Act
requirements are discovered in that
area, sources in the trade should be
aware that they are potentially subjeci
to requirements for additional emission
reductions, just as are all other sources
in the area.48

4% While sources involved in a trade, like all other
sources, may be subject to reguirements for
additional entission reductions, neither previens
trades approved by EPA or by states under EPA-
approved generic rules, nor emission reduction
credits used a5 part of a bubble, offset or netting
actlon, should be lerminated.

Sech termination eould occar. for example. where
Iwo sources iR a given source category were subject
to pre-bubble mass emission limits of 160 TPY each
and post-bubble limits of 30 TPY and 150 TPY
respectively. Assume the state imposes a new
category-wide regulation which would normally -
limit those sources to 40 TPY cach. In this case, the
firgt source should be required to meet the new 40
TPY limit {i.e.. it should.be reguired to produce '
additional reductions of 10 TPY). while the second
source should be subject {0 a new limit of 90 TPY
[Le. a level refiecting the continved eXistence of the
50 TPY emission reduction credit). Termination of-
the ermnission reduction credit would ocour either by
requiring the first source to produge additional
emission reductions of 60 TPY (l.e., more than its '
current level of emtissions}, or-the second source to

" meet the 40 TPY limit, Either of these results would

undermine the purpose of today's notice by
eliminating the predictability required for

. generation or use of ERC's. They could &lsa pena!!w
{rading sowrces for taking envirgnmentally . | - .-

‘beneficial measures sooner than réquired, since it
would ofien be more difficult tg achieve the'newr

taker. .

For these reasons, EPA urges staies not ta take
" such credit-terminating actions unless there is no
other practical way o satisfy the requ:rements of
the Clean Air Act.

Today’'s pracedures for depasit and use of banked
credits already address additional state emission
reduction needs in the context of banking (see
section L.C4. below), Statles should, howevet,
account for 8l previous trades and prenously
granted emission reduction credits in éstimating
emissicn reductions resulling from new control

" 2. Procedural Steps for Using ERCs

Bubble trades may be Jmplemeuzed
through individual SIP revisions or state
generic rules. This gsection'describes
principles applicable to either
procedure. General principies for

generic rules are addressed in Section U,

below. Special considerations for trades
which require individual SIP revisions
are addressed in Section HIL

a. Effect of Existing Compiionce
Schedules. EPA's 1972 bubble policy
required that sources be snbject to
binding compliance schedules based on
original SIP emission limits before being
eligible to apply for bubbles. Because of
the time required to process bubble -
applications as case-by-case SIP
revisions, this requirement tended either
{a) to discourage sources faced with
tight milestones for the ingtellation of
conventional control equipment from
pursuing bubble applications. where
they had agreed in good faith to SIP
comphance schechiles befare
discovering bubble opportunities, or (b}
to discourage sources from agreeing to
any comnpliance schedule until they had
fully examined bubble opportunities.

Today's policy allows an application
to be filed though the applicant is not
subject to cmrgghance schedules based
on original SIP emission limits, se long
ag that applicant agrees to emission
limits established as part of a complete
bubble application. Sources which are
already subject to binding compliance
schedules should, however, be aware *
that submittal or propased approval of a
bubble application does not suspend
their obligation to comply with such

schedules. Such schedules and existing™-

SIP requirenients remain applicable and
enforceable until the bubble is finally
approved and the schedule has been
modified accordingly. : '
Sources sesking trades should note
that they remain subject to enforcement
of existing {pre-trade) SIP limits until the
bubble is approved. EPA will use the
same principles and procedures for

‘deciding whether to initiale

enforcements actions in these ¢

-circumstances as the Agency applies to

any other source which is sub]&ct toa

proposed SIP revisiom. . -
Under established EPA pohcy. -

recuctions than had earlier vituntary steps ot bpen , regulated.sources mus! be subject to an

applicable enforceable emission limit-at
all imes. Accordingly, sources which
have approved bubbles with emission- .

- limits effective at future date and which

are ngt in compliance with their pre--
trade limits; may be subject to
enforcement action, which couid mc!ude

e .

strategles. in orderte avold p'ﬁblerrrs d ue td dauo‘e-

counting.

penalties based on & fajlure to meet the
pre-trade limits. Sources in such
sitiations may wish tc minimize the .
chance that capital expenditures will be,
required ta meet pre-trade limits, either .
by (a) agreeing 1o post-trade compliance
dates which are substantially similar to

‘their pretrade compliance dafes, or (b)

accelerating their compliance with post-
trade limits. ] .

in accord with the general principle .
that bubbles should be treated neither
more nor less stringently than other SIP
actions. implémentation of today's

.. policy will be neutral with respect (o

EPA enforcement of pre-trade emission
limits. This means that EPA will not

‘specifically target for enforcement

action non-compliant sources seeking to
use a bubble either to come into
compliance or to restructure traditional
comgliance. However, it also means that
EPA will not withhold or defer
enforcement simply because a source is
seeking alternative emission limits
through a bubble. In exercising its
enforcement discretion, EPA will apply -
the same considerations 1o
noncempliant sources which seek to
comply through bubbles as te Lhose
which do not.4% . . :

b. Extensions of C'omo!mnce
Deadlines. States may modify or extend

" "comptiance schedules or deadlines for

individual sources on a case-by-case
basis in conjunction with bubble
approvals. Such modifications or
extensions must be consistent with the
requirements of 40 CFR 51.15.
Compliarice schedules for sources in
nonattainment areas cennot be -
extended beyond the statutory date for
altainment, and applicable compliance: -
milestones must be specified and met
for each year of the revised or extended
compliance schedule. Because an-
extension will usually reguire a revision’
of the state's progress demonstration,

. such approvals must ordmarx!y be

submltted as SIP rews:ons. o

49 Paiies onmemplaung bubb!es involnnc, 2he .
trude of emission reduction credits from'one flrm o

- another shonld be aware fiat when the credits

being p-ﬂwded by-the first firm dre the regult of .

. emigsion limits with a future comphance date. the

obligation to meef pre- tra:ie limits remains with the
second firm (which may face enforcement action,
including cash penalties. for failure to comply with
thase pre-trade limits} until the time specified for -
the'first firm to achieve the reductions necessary for
compliance under the bubble. The firet firm's failure
to achieve required bubble reductions en schedulP .

" may thereafter redult in enforcement aclion

{including cash pena!ues} agains! tha!t fifm,
However, this paragraph sheuld be readin .
cm;unct;on with the general principle articulated
aliove that EPA implementation of today’s policy,
will be neutral with mpect to enfofcemem of
pretrade limits, .
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In Foncztarnment aregs, siates which
wish to'give sclirces mare Hme to
implement bybbles by granting
compliznce extensions must receive
EPA.approvel of the extension through
cast-by-case SIP revisions. EPA will
evalnate the time exiension portions of
these SIP revision packages in
accordance with the Agency’s normal
procedures for review of time
extensions, including consistency with
the Act's requirerments of
expeditiousness, reasonable further
progress, and attainmenl and
maintenance of ambient air quality
standards. Sources should be aware thal
disapproval of the time exiension

portion may result in disapprovel of the |

entire package {i.e., both post-trade
limits and the time extension] or only
part of it, depending on whether the
state views these components of the
prepessed SIP revision as separable.

in gltainment areas, statas may
continue o grant compliance extensions
without case-by-case SIP revisions. as
part of bubble approvails under a genetic
rile. Such generic compliance date
extersicns may be granted in these
areas only i EPA has approved the
extension provision of the generic rule
u5 adequate to comply with the Clean
Alr Act, including reguirements for
altainment and maintenance of ambient
air quality standards.

¢ Pending Enforcement Actions. A
bulible canno! be approved for an
individual emission scurce which is
presently the subject of a federal
enicrcement action or outstanding
enforcement order unless EPA (and
where necessary the appropriate pourt)
approves the proposal and any
compliance schedule it may contain.
“Federel enforcement action or
outstanding order” includes notices of
violation, civil aclions filad under Clean
Air Act section 113{b), criminal acticns
filed under section 113(c), notices
impesing noncompliance penalties
issued under seclion 120, administrative
orders issued under section 113(a), or
citizen suils filed under secticn 304 in
whicii EPA has intervened if the source
is subject to an admmlstranve or
judicial order.’

This'requirenzent need not preciude
bubble approvals under generic rules,
provided the rule specifies an
appropriate mechanism for securing and
recording EPA or cpuft approvel® |
Sources should, however, be aware that
such approvals cannot be finally.
effective until approved by the

appropna @ agency, or. courl and that

HSGepsettlon I‘I.B.‘S beksw.' RS

thej remain Sdbjc.(." to cr:glnal emission
limits unti! such approval.

. Bc:m:mg Emission Reduction Credits

Emission reductions that are surplus,
permarient, guantifiable and enforceable
can qualify as emission reduction
credits (ERCs) and be deposited in EPA.-
approvable banks. States may establish-

such banks by adonting appropriate

rules 1o govern whether and how
sources may own and hold surplus
emission reduction credits for future use
in bubble, offse! or netling
transactigns.™ Such banking rules mey
encourage sources t¢ teke measures to
reduce emissions in advanece of specific
need for ERCs, resulting in lower
transaction costs for those seeking
offsets, bubbles, or partners for these
transaciions. States should, however, ba
aware that beczuse &4 grea's air quality
situation or lhe status of ite SIP may )
chengs in the fdlure, failure to account
for hanked credits in emission

“inventories vsed for planning purposes

may result in loss of lhose ERCs not
treated a5 “io the 2ir” (e.g. nof included
in any {uture SIP inventery or accounied
ferin any redesignation of the area to
attainment}, due te double-counting.
Banking rules may protect such
reductions in whole or in part as long ag
such protection is consisten{ with the
Act's mandate to attain and maintain
arnbient standards while protecting #8D
increments and visibility.
EPA-approvable banks can accept
and evaluate requests to certify an ERC,
serve as & clearinghouse for credits on
deposit, and account for tranafers and
withdrawals of ERCs, 3% Banks can also;
Register ERCs to ensure they are
considerad as current actual emissions
in futpre planning {thus prowdmg the
groatest technical measure of protection
to thase ERCs): notify prospective
purchasers of the existence of ERCs: end

¥ Gialcs may incorporate EPAsappravahile
Banking rufes in the $iP by submitting them for
approval as SID revitions.

Emission reductions banked through a formal o
informal banking mechanism prior to a state's
adupiion of EPA-approvable banking rules may
qualify for deposit in the EPA-approvable bank 3o
long as (1) the source shows that its reductions are
surplus, permanent, quantifiable and enforcenble;
and {2) the state shows that these reductions have

not already been assumed or o'he-\'-.-tse double-
counted {n the SIP.

5t 3tates and sources shouvld be aware that
because of differing reguiatory requa"emen!s. the
amcun! of credit aciually derived from particular
emission reductions may differ from orfe regelatory
program to ancther, For example, in primary
nonptiainment areas reeding but lacking approved
demongirations. the amcunt of credit from 2 given
reduclion which is aveiiable for bubble purposes
may be less than that evallable from the same *
reduction {or offsel or nelling purposes. since
special progress reqme'nnn's appiy to bubbles in

these areas. L

7 account for trsnsfers and w:thdra-.m]s

These rotes will generdlly be performed
by the state as past of its normal
permitticg activities. Use of banked

redits must meet ail the criteria of the
particular SIP regulatery pragram under
which they are to be used.$?

The [oHowing sections address both
minimum requirements for stale banking
rules which are approvable by EPA, and
issues states shouid consider. States
may adopt other approaches which
produce equivaient resulls,

1. Banking Rules Rust Designote an
Administaring Agency

Banking rules must identify the entity
respansiblez for specific lunciions. While
the state will erdinarily be responsible
for verifying and processing ERC
requests, all or part of this responsibility
may be delegated 1o other organizations,
Such organization(s) mus! possess the
resources and legai authorily io
implement delegated activities.

2. Only ERCs May Be .E‘cm}.ed

Banked emission reduction credits
st be surplus, permanent,
guantifiable, and enforceable by the
siate by the time they are banked 54
However, if 2 source commiis to
produce a specific reduction at a
specific time in the future, a state may
allow 2 conditional deposit to be made.
Procedures for such conditional deposiis
mus! ensure that they do not

53 Y1ates ;pay, however, expand opportunilics for
use of bunked eradits bayond those of current SiP
pragrams {#.g. extend the “conlemporaneous”
periud for netiing). by submitling revises
regtlations addressing the banking snd use of such
credus, fur approval at SIP revisions.

©4Tn primary ncnsttainment areas wilch need
but lugk ayproved demansirations, craission
redurtions mede prior to applicetion (o bank or
trade {whichever is earlier] will not be credited for
vse in Lubbles {sue section LALG[1] above].
Foliowing pubdicetinn of 1oday’s notlce. (he "dale of
arplicelion tw bank™ will be the dute the source
submils en application to the slate to make x
reducuon state-rnforceable through or concurrent
with yse of g formal bank or informal banking
mechanism (see sesticn LALL.{1] above)

In other areaa, sithough smission reductions
cannot qualifly ax ERCg or be deposited in EPA-
approvable banks until tbey are made enforcesble
by the state, emission reductions banked through
other formal or m.ormnlbmiunsmec.hamsm: will
still be eligible for uze in future trades., 3o long xs
those reducitions are maude faderally enforcesble at
their time of ute and all applicable requirements of .
\iie regulalory program under which they will be
used are mel Since states may have 1o revise their
regulalions or permit procedures in order Lo,
implement this new dafiaition, full irmplementation
will not ba expected until one year aftec publication
of today's notice, However, all credits not made
enforcaubie when banked during this interim peried
should ultimately be made enforceable within ...
eighteen monlhy from today's notice, Emissien |,
reductions eurrently depasited in barqu should also,
be made enforceabls by the state within eighteon
months from the date of this puhcy
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compramise the state's ability to secure
through further regulation any future
reductions which may be needed.55 In
all cases the reduction must be made
federally enforceable by the time the
emissions trade which relies upon itis,
!‘naily approved. -

3. Possible Lzmzfarzons on Use of ERCs

for New Source Permitting
Use of banked ERCs for new source
permitting must be consistent with

‘applicable regulations approved by EPA

" under 40 CFR Parts 51 and 52. For
example, under 40 CFR 51.18[;]{3]&1}{0]

. shutdowns that ¢oceur prior to
spplications for a new source permit
may ordinarily be used only as offsets
for replacement facilities, and then only
if the permit application was filed within
one year after the shutdown occurred or
if the reduction occurred after August 7,
1977.55 .

4. Sources Should Apply io Bank
Surplus Reductions As Soon As They
Decide To Make Them
For administrative simplicity and

accurate quantification, sources should
-apply to bank reductions as soon as’ .
possible after they decide to make them.
' The administering agency should
formally note the source’s intent to
make a surplus reduction, as expressed
in the application. The state must then
verify whether and to what extent the
reduction actually occurred, and must
make the reduction enforceable by the
time it is accepted for deposit.

5. Procedures for Banking Surplus
Emission Reductions Should Be Defined

Ta speed approval of trades and
provide greater certainty for potential
ERC creators and users, state banking
rules should cleariy specify which
proposed-emission reductions can
qualify to be credited and banked, the
information required of sources ta
substantiate their ¢laim for credit, and .
any required application forms. At

. minimum, such rules must require firms
to smaintain records fe.g., produstion
records and records of previous.,. .

© 53 States hai’e'-se;e-r.a.l available op(ions'tn'

- provide such assurance. They miay, for example, bar

conditional deposits from source categaries which
are subject to pending regulation, Aliematively,
they may allaw unrestricted conditional deposits
but write future regulations in terms of RACT-
equivalent reductions (e.g., an 80% reduction in
“eurreni actual emissions} rather than in terms of
specific control strategies of emission levels. The
tatler approach ¢an avold possiblé claims by some
sources that no further conlral s required, while
strengthening the stete's ability to encourage further
voluntary reductions as well a¢ mandate needed

. ones. See section LC.Ak below. Stales may adaopt

* whichever alternative 5ahsﬁes t‘lese CORCRITS m
thelr particular situation,

»4 S2e 1. 14 sbove,

~
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emission tests} adequate to determine - - -

the pre- and post-reduction actual and .
allowable values for emission rate,
capacity utilization, and hours of
opearation far the source generat:ng the
ERC.

6. Banking Rules May Establxsh
Ownership R:ghts )

To prevent twa entities from cIarmmg ’
ar attemptling to use the same ERCs at
the same time, state banking rules may
specify who can own ERCs. Faor -
example, while the source creating the . -
ERC will generally be its owner, the
state could, as part of its rule, reserve
ownership of certain classes of ERCs to
itseif or local governments. States
considering the latter course should
carefully weigh whether such
reservations are likely o increase or
diminish fufure reductions and air
quality management capabiiities,

7. Banking Rules Must Establish an ERC .
Registry or Its Equivalent )

An ERC registry or equivalent
instrument allows states to track
ownership, use, and transfer of all
banked ERCs. Banking rules may
provide that no transfer of title to a -
banked ERC will take effect until the
transaction is reflected in the registry.
This tracking system can minimize-
potential disputes and provide a central
list of certified ERCs which may be
available to potential purchasers. It can
also provide useful information for
quickly evaluating any proposed use of
a banked ERC.

Information which may heip evaluate
future proposed vses of a ban.ked ‘ERC
should be recorded at the time of its
creation and entered as part of its
banking record. This information should
include the location of the-source
creating the ERCs; whether the
reduction is due to a shutdown or
curtailment; the date the reduction
occurred or will occur (to allow future
determination of the timing of the -
reduction with respect to the apphcatmn
for credit or its contemporaneity for use
in netting or,’if a shutdown, asan
“offset); the source's stack parameters;,
the temperature and velocity of its .
plume; particle size; the existence of any
hazardous pollutants; daily and .
seasonel emission rates; and other data
which might reasonably be deemed
necegsary under the requirements
described in sections LA, and LB. above
to evaluate future use. .

To perform these tracking and

‘clearinghouse functions the ERC reglstrv'

must be accessible to the public. Subject .
to confldentiality considerations, states
should make copies of the ERC registry’
available at convenient locations and

: banked ERCs.

: on Enforcement Considerations

" they have been banked. Once an ERC" .,
- a permit or other regulatory

. conditions under which that ERC was.

. and not the source using it. If'a state

. at which they were created. This is

- be required from sources because of

times, and may want to publish or
otherwise issue a periodic summary af .

8. Possible Ad]ustments to ERCs Based

Banking rules should- state what if
any, changes may occur to ERCs after

has been used by anothér source to meet
requirerment, any violation of the

created should resilt in enforcement
against the source producing that ERC

at!empted to enforce against the source
using purchased ERCs, a complex set of
third-party lawsuits would likely
ensue.®?

9. Possible Adjustments to ERCs Based
on Ambient Attainment Considerations .

To assure the validity of its
demonstratlon(s] of progress or
attainment, a state with a bankmg fule
must assume that all banked emissions .
will ultimately be used. In evaluating
their ability to attain naticnal standards,
such states must add to their emissions
inventory or measured ambient values
all unused banked reductions at the site

especially important for areas
requesting reclassification from
nonattainment to attainment, Failure to
account for banked reductions as “in the
air” for SIP planning purposes would
ordinarily eliminate their use as ERCs
following a new SiP design or inventory
year, due to double-counting.

Additional emission reductions may

their area’s failure to attain ambient
standards, because of an increment
violation. because of existing visibility
impairment, or because new RACT
requirements are being imposed under a
SIP schedule. The existence of banked
ERCs must not interfere with states’
ability to obtain these additional
reductions, and a state’s rules on

., treaiment of banked ERCs must provide

it the necessary flexibility to meet future
requirements. However, state banking
rules may address, within this criterion,
how banked ERCs will be treated if

£7 Moreover. conflicting private-party atiempts to
asgess ultimate vesponsibility for required '
reductions ¢ould make the purchased ERCs -
unenforceable'and result in restoration of the

" creating source's ariginai (higher] emlission limits,

due 1o claims that surplus feductions were produced
in reliznce on government rules implying their
reasonable merchannbnlny and use. For these
reasons emission li mz.u alterad as a result of the
creation and use of ERCs must remain final and
enforceable against the creator of those ERCs, s fas
as EPA i3 concerned,
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ad:lmonal redugtions are required 1o
attain and mainfain NAAQS, prolect
PSD intremients or improve visibility,
Avzilable options include:

«. ERCs Generaled Prior to the Design
or Buseline Year Could e Eliminated.
The use of ERCs generated prior to the
design or baseline year is unlikely to be
consislent with the siate's
dr-'nonstra.:on undess | he slute ncluded
such ERCs as "in the air” for plenning
purposes at thal time. ’

{1 ERCs Could be Guaranieed Aguinst
Adjextment. The state would delermine
the uecessary quantily of reduclions
frow Individua! sources and source
caiegories and require these reductions
from actively emitting sources. Banked
crodits previously created by scurces
would be fully preserved. Emitting
sources could then satisfy new
r(.quzrements for reductions either by
reducing emissions directly or by using
or purchasing equivalent ERCS- ,

in implementing this option it Would
be purticelarly important for states to
adjus! downward the eslimated total
redm:iions due to these new regulatory
requirements. in order to reflec! "
reductions previously achieved as a
result of banking actions. Allernatively,
states could phrase new conlrol
requirementsin ters of equivalent
recuction resulis {e.g.. "RACT-
equivalent” reduclions in nonatlainment
arcus} as well as specified conirel 7~ 7
techniques or emission levels, Under
this approach necessary additional
canlrol tequirements would be expressly
staled in terms of additional reduction
responsibilities. lo be met without
regard o pricr tradss 53

¢ Use or Doposit of ERCs Could be
Temporarily Suspended. Stales may
sespend either ERCdse or future ERC
deposits until the state has committed in
ils 8IP to secure reductions sufficient to -
reestablish DRUgTESS O cure an
increment viotation. Use of either type
of maoratorium would be consistent with
air quality objectives while allowing
sources to retain and eventually use
their entire quantity of banked ERCs, -
However, these options nray te :
undesirabie because of uncertainty
regarding the moratorium’s start,
duration. orpotenneﬂ interference with
user plunaning. This may be especially
true where a moratorium en use {rathes
than deposit is 1mp05cd aftpr F,RCs
have beer banked. ‘

d. Across-the-Boakd Discounting,
Under this option. the state could
discount all ERCs in the bank by the ’
same factor. For example, if 8 10%
:afjrhimna1 reduc&mn is reguired fm'n a

.o

-‘-n

R NN

am 1T e

**Qs?fo&tro{fssn"bove ! ‘f .

- LA1{3] above.
" be subjest lo 8petial progress requirements.

B N ara -

T =

particulur category u}' sources fm' the:

518 new demonstration, the state |
would discount all currently banked
ERCs frum those iypes of sources by
16%. Aithough the “quantity of ERCs held

"by a firm will be reduced. the ovarall

supply of ERCs will decreuse. while
demand will increase. Indeed, other
sources may seek to purchase banked

.ERCs from creating sources. in erder to

meetl the 10% reductions required of
them. Thus. the price per unit of
remammg ERCsis imeiy in ﬂ"dl"},’ cases
to incredse..

This option is relatively
straightforward for VOCor NO,, For
80, or particulate matter mare detailed.
soutce-specific modeling would
generally be reguired to allocate the
discount necessary to demonstrate

) atiainment,

" States may adopt any of these
methods of accommodating possible
additional reductions. They may also
adopt £ny equivalent methed which
achieves the same chbiectives.®®

1L Trades Covered by State Generic

Rules

This seciion explains how siates may
develop EPA-approvable generic rules
urider which classes of emissions trades
may be exempt from the general

" requirement for subsequent EPA

approval as case-py-case SIP revisions.

'A. Gerergl Principles for Evaluating

Generic Aules

A geperic rule is approu abie if it
assures that emissions frades otherwise
requiring case-by-case SIP revisions
under seclions 110{1) and 110 {2){3] of
the Clean Air Act will be evaluated
under state procedures that are
sufficiently replicable in operation o
guarantee that emission limits produced

ander the rule will not interfere with -

timely ambient attainment and

.-

—_— s -
¥ The precading discoesion generaily ussunmes

* thy bank is leoated Gyan avialnment area ar

nonaliainmen! area with an approved

_demonsirution. In primary conativinment ares

which aged tut Jick approved demoaslrations. use
for bubble purposes af banked shutdown o7 other -
credits whichamee! relevant requirements of today's
notice will simitatly be allowed, See section
Bubbles in these aress wii already

However, in order to accommaodate pozsible
additional reduction requirements in other ureasin
& manner consislent wilh bunke, slater may
voluntardy: adapl ‘such an approach for bubties

“prior lo the isstance by EPA of any formal notice of
-SIP deficiency mandating such requirements. States’

may ulso choose (as some have already done) to” -
specify greater than 111 treding renos for bubbles. |

. offsets or netting. While this epproach would nol.

ud}usi thz tota] amoint of credit avafiable it a
hank, it can subsantinlly enhance SIP planning
efl'orlv. and pravide a net air quality benefit by
reuq_cmj, the drisunt of emisgions that m't
altimainiy b retaraed Fﬁ\hc Bunk to the air.

mai.—:ienance or jeopardize PSD
incremonts er visibility. Replicability
gane*—a Hy means a high likelihood-that
two'decision-makers applying the rule 1o
# given trade would reach the same
conclusion. For one example of a generic
tule incorporating a very simple formulu
thu! meets lests of raplicability, see 48
FR 20551 [April 8. 1981} In relation to
generic bubble rules, this means that
speciflic modeling procedires or
surrogates are preseribed and that
stales have appropriately defined their
choice of models, mode! inputs. and
modeling technigues in applying these
pracedures to specific trades. Thus these
trades should not ¢create new ambient
violations of standards or increments.
delay the planned removal of existing
viglations, or degrade visibility in Class
lareas. By approving such generic rules,
EPA approves in advance an array of
acceptable SIP emission limits, and no
further SIP revision is'required for
trades which meet the tarms of the -
staie's approved ruie.

EPA will comment on trades pmyoscd
under generic rules, conduct reviews of
trades approved under these ruleg, and
audii 'the implementation ol these rules
as part of its rouline audits of other stute
air programs. See Section E below.

B. Sgope of Generic Rules

States may use a range of mechanisme
te exempt bubble trades from individual
SIP revisions. While several general
mechanisms are explained below, stales
may submit other generic rules tha!
satisfy these basic principles. See
section 11.D below for specific -
reguirements for generic rules in
primary nonallainment aress which
need byt lack fgpprogg_dhqe___nﬂ:qr}graiﬁn&

1. VOC or NO, Trades

VOC or NO, trades approved by
states under a generic rule tha! zssures

no re! jncrease in applicable baseline

emissions may oceur without case-by-
case SIP revisions.

The ambient impacts of VOC and NO,
emissions are areawide rather than
source-specific. All such emissions
within & broad area are consideréd
comparable, regardless of plume height.
topography or related factors: Thus, the
ambient impzct of trades-invelving =
emissions of VOC or NO, from’ diffcf‘enl
sources within such an area will by
definition be equivalent to that of the
sum of applicable baseline emission
lirriits Yor the SOUTGES, mvo]ved in the o
L':ac.e T -

For VOC and ‘\.D such pound for- -
pound trades may therefore beitreated
under generic rules 43 equa‘l in ambient
effect where all sources iovolved in the
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trade are located in the same control .
strategy demonstration area, or where
replicable procedures have been
approved by EPA as part of the generic
rute for determining when sources
outside the demonstration area are
sufficiently close that a pound-for- pound
trade can be justified.*?

in general, generic VOC trading rules
must require that surface coating .
emissions be calenlated-on a solids-
applied basis. The rule should also
specify the maximum time period over
which emissions may be averaged in an
arceptable compliance demonstration.
“or VOC that averaging time should not
exceed 24 hours unless the rule contains
tanpuage approved by EPA that -~ - -
expressly allows a longer averaging
peried. See Appendix D below.. -~ .

2 Particulale, SO', co Q;Eb,‘,I‘_rade:q_ '

Classes of particulate, 80:, CO and
lead [Pb) trades may also be exempt
from SIP revisions if they are approved
under a state generic rule which assures
that valid ERC uses cannol reasonably
interfere with attainment asd

maintenance of air quality standards ar-
jgopardize PSD incremenfs or
visibility.s?

De Minimis Trades. Trddes of
particulaies, 50, CO or lead {Pb} in
which applicable net baseline
smissions®? do not increase and in
which the sum of the emission increases,
tooking only at the Increasing sources.
totals less than 25 tens per year (TPY} -
for particulates, 40 TPY for sulfur
dioxide. 100 TPY for carbon monoxide,
or 0.6 TPY for lead (Pb}, after applicable
control requirements. may proceed
without modeling and case-by-case SIP
. revisions.®? Such trades will have at
most & de minimis impac! on local air
quality because they will produce no net
increase in emissions and the amount of
emissions being shifted is not significant
in ambient effect under as'sociatéd EPA

- The d!SC-lJ-SS!Ou Wi L pdrag.'dph dues so1
apply to.centain NO, trudes i ln\'okag visibility .
wmpaction due lo elevated plumes. .

1 The ambient equ:\ale:u:e consideralions o
glaborated in this and folicmmg paragraphs also ,“
anply 10 NO; drades involving ﬂmblh‘!yinmacﬂun
dee to elevated plumes. Seen 63 abover

- Uinlike other critical polintamts, EPA does net -« .
designaie nonattainment areas Jor fead. However, «
siates must ceview lead trades. as all other trades,

to assare that they do oot interfere wﬂh ul!amm&m .

end maintenance of the NAADS. ) T

Generic, staleapprovmso!:tmdes mtdnng e
potlulants agdressed in this suhsection prust be
-limited lo spurces which ate Ioc,nled in the seme or
:«ch cent coatrol strategy demonsrratroﬂ areas an
" thy simf genetd} air ’basm .

_TS8ee . 31 above. " Rt

¥ The de minimik Ievel i 11{) TPY Fo: hO Lrudes '
where visibility :mpxctaon d:.se to e1evated piumes is

w enagideration, ¢ i

modelmg Leve! HI lrades must be

reguiat:ons. Seeds I-"R 52745 {August 7,

. 1980).5%

Levell dees The ambient zmpact of
particulate, SO:. GO or Pb emissions
depends on site-specific factors such as
topography and plume height which are
ordinarily evaluated by ambient
dispersion madeling. However, if
applicable baseline emissions do not
increase, sources are located inthe
same immediate vicinity, and all other
Level I requirements discussed in
section LB.1.b.{2) above are met, it can
reasonably be assumed that "pound-for-
pound" trades will produce ambient
effects equivalent to those which -
currently approved air quality models
would predict. As a result, trades ..
meeting the criteria in section 1.B.A. b. {2)

_ above may be treated in the same

manner as generic VOC_and NO; trades,
.and exempted from modeling and case- :
by-case SIP revisions. '

EPA will ncrmaﬂy approve generic
rules that define “same immediate -
vicinity™” as up to 250 meters between
individual emission sources involved in
a trade.;

Level I Trades. Other parUcu!ate
SO.. 'CO and Pb trades may also be
exempted from case-by-case SIP
revisions if they meet the Level I
criteria in section I.B.1.b.{3] ebove and
can routinely be modeled in a
prescribed manner. The state’s generic

trading rule must specify the particular
refined medel that will be employed in a
given situation, or criteria for selecting
models in specified circumstances. To
[imit varigbility in modeling resulls the
rule must also require at feast a full yeur
of metearological data, identify the sites
for that data, and specify procedures for
selecting input data {e.g., wind speed,
stability class, source emission rate}
which are sufficienily definad {0 satisfy
rephcab:l]lvconcems 85 In some limited
circumstances, @ sufficlently
conservalive screening model could be
specified as part of the genenc rule See

" Tsection LBE.1.b{3] above.

Level IIT Trades. Becauseof the wrde
variability in data inputand use - -
inherent in full-scale dispersion. ~ ~ + + ~

“This paregra'h sheuld nat 'be constuefita. -
imply thet new sources and modifications need not
meet all applicxble requitements. including those
spouified under 46 CFR 51.18°er paral(e‘ EPA-
appmved ginte rules,

“‘Bmuu\ today’s notice conﬁ'ms t'he aulhcr—uy af
_states to useFuch EPA-approved refined models a5

- MPTER! CR‘-;'I"R or 18C 10 conduct the ~daily, ~ 7 Tr°

tempn'-a‘ spatial analysis™ef pc-s:-lrade am'tne-u

rules fcdrpornting Level I approaches should be
tess nacettain and burdensome than undeﬂhe
provious 1662 anproach. See, e, "\pper'dlt jod

. below,

xmpacts rei:dd‘ed under Level 1L, approval of generic ©

processed as mdmdua{ SIP revisions.
But cf. sections H.B.g and Ili below,

3. L,'m!:s on Trades Exempt From SiP
Revisiens Under Generic fAules

Because sume trades camot readily
be addressed in a replicable manner, the
following may no! in generai be
exempted under generic rules from the

.reqmrement for case- bv-mse SIP

revigions:

a. Particulate, 80, CO or Pb trades
reguiring full-scale dispersion modeling
under Level 111 {see sectscm 1B.1b.44) -
above]

- b. Particulate, 80,, CO or Pb trades
where complex ferrain'%is within the
area of the source’s significan! Impact or
50 km., whichever is legs; unless the
trade does not resull in a modification of
effective stack heights and the trade
otherwise qualifies as de minimis or
Levell. The area of significant impact |

. can be delermined as noted in foot;zmo

21 above and in Appendix E; 67

¢. Open dusti trades: and

d. Level Il trades involving process
fugitive particulate, 80z, CO or Pb
emissions not discharged thmugh
stacks.®® :

In addition to the ahm'e. in order to
protect the integrity of various SIP
processes, the following types of trades
may not, in general, be exempted under
generic rules from the requirement for
case-by-case SIP revisions: {1} Trades
involving ERCs from mobile source
measures. {23 trades involving emission
sources which are the subiec! of an
enforcement action manifested by
issuance of a notice of viclation, an
administrative order or section 120

. action, or the filing of a judicial , .

comp!amt unless the rule spec;ﬁes an

o

“ Complex !em nie broadiy deftned by EPA uF
terTalne greates in height than the physical stack -
height of & swuive. For bubble parposes. this
definition is applicabile only (o sources wi ithan -
increase over haseline emisslons.

© Generally, aéide from the exception stated
ahave, trades imvolving comgplex tetrdin as defined
above may nol be processed under generic rules..
Howeaver, states may wish lo develop and sabmit |
for EPA appmval additlonal area-spedlic criferin
for determining when trades involidng omplex
terrain da not pmsetﬁ problems.of potential p!ume

. mpuct:on and therefore may be approved ander -
" generic cules a5 de minimis. Level Lot Level Il -

trades using & Tlat Terrain model. These additional
criteria would inclade suck factors as source hoight
and emission rate. distance betwesn stack and -
elevated feuluces, rate of topographical risd, and
other considerations which @ay be appropriate for

" a particular geograph:c ares. Sta!es are‘gncauriged

ta wask with EPA to delermine whether, where an ©
how much additional criteria can be developed and

- applicd withio their slate. Unless EPA hus formahy

approved such add.mcmﬁl criteria fora given . _ .
gecrg:ap‘nr area ag partol a generic rle’slates -

“mist apply’ !h?gmera! restrictions stated above
“when processing Urades in :b.al area 'u';der 1!13 cuter !

3 See AppendixdD = o
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appropriate mechanism for nohfgmg
EPA of the source’s bubble application
prior to formal state propesal and lor
securing and recording written EPA
concurrence that the bubble meets alf
pertinen{ requirements of the generic -

rule, (3] interstate trades, (4] VOC trades

with averaging times longer than 24
hours, unless a state generic rule
expressly providing for longer averaging
times has been approved by EPA, (5)
trades involving work practice and
equipment standards, unless a state
generic rule coniaining a provision
expressly prcwdm,g for state eveluation
of such trades in a replicable manner
has been approved by EPA, and {8)
trades involving negotiated RACT
baselines, ffowever, a state generic
trading rule could specify “presumptive
RACT™ limits which acceptably define -
generic trading baselines where RACT
has not otherwise Deen defined in the
SIP. While RACT baselines different
from this presumptive limit could still be
used for specific trades, they would
need to be approved as case-by-case 8IP
revisions. Where there is no RACT in
the SIP, but EPA has issued a CTG for
sources of the lype involved in the trade,
the CTG should be used asthe
prasumptive RACT-contponent of the
generic trading baseline.

To the extent necessary, EPA will
issue notices requiring that existing
generic rules be revised to reflect these
restrictions. See séction [LE4. below.

4. Other Generic Mechanisms for
Exempting Particulate, 30z, CO or Pb
Trades From Case-by-Case SIP
Revisions

EPA will approve other generic
techniques which are demonstrated to
equally protect ambient standards, PSD
increments, Class [ areas, and visibility.
For example, a state could approve a
rmodeled formulzg for two or more
specific emission sources which would
satisfy ambient concerns while allowing
firms to define specific permiit limits at
each covered emission source. Like -
other generic provisions, such a formula
would have to be approved a5 part of
the SIP. EPA encourages states to work -
with EPA Regional Offices where they
seek to develop other generic - o
mechanisms which meet the tests of
replicability and ambient equwaience
described above.

C. Enfammg Emission Limits Under
Generic Rules’ |~ ~

-Alternative emissxon limits approved

under generic rules are considered by

EPA 10 be federaily enforceable so long

as the genericTule specifies the
compliance instrument (permit limits,
etc.] under which the conditions of the

Lrade will be lmplememed and al
substantive and procedural
requiremenis of the approved rule are
met. Generic rules must specify that
such alternative limits become

-applicable requireméents of the SIP under
£ 110 for purposes of sestions 113, 120,
_ and 304 of the Clean Air Act and sre”
enforceable in the same manner as other .

SIP requirements. To assure that EPA’
and citizens know what emission limits
apply, generic rules must also specify
that, and in what manner, EPA will be " -
informed of emission limils applicable

befere and afier the trade. (For
additional issues related to .
enforgeability, ses section LA.2 above,
For reguirements related to opportunity
for public comment, see section IL.F.
below).

D. Ceneric Bubble Rules in Brimary
Nonaticinment Areas Which Lack
Approved Demenstrations of
Atmmn‘en{

Generic rules wﬂl contmue 1o operate

" in primary nonattainment areas which

require but lack approved .
demonstrations of attainment, under the
following conditions:

1. Bubbles approved under existing
generic bubble rules prior to the
effective date of today's policy will not
be affected by today's requirements.

2. Bubbles submitted to states under
exisling generic rules may continue to
he approved by states in accord with
those rules, until such rules are finally
changed, pursuant to specific formal
EPA request, lo meet the criteria listed
below. Such rules must, however, as
requested by EPA. be modified to meet
the criteria below.%?

3. Applications for new generic bubble

rules applicable to these areas, and
applications for generic rules now

- pending before EPA, will be approved

provided they meet the criteria below

and all other applicable requirements of

today's palicy.

Criteria for Approvable Geheric -
Bubble Rules, New and revised generic
bubble rules applicable to primary

nonatiginment areas which require but

lack approved demonstrations of
attainment must for bubbles in those
“areas:

% In the inlerim, EPA expects states (o ensure, 80

far ags feagible, that bubbles approved undet

existing genoric rules are consistent with this polisy

89 well ag with the terms of their EPA-gpproved
rules, States should be aware that witbout this or
similar precautions, continged approval of bubbles
~under existing generic ruies containing identified
deficiencies may credte ar accentuate plan .
deficiencies which may have to be correctad at 2
later date or compensated {or by other means, See
sention T4, elow.

a. Use lowest-of-actual-SIP-allowsble-
or-RACT-allowable emissions baselines
for all sources involved in the trade; 79

5. Using baseline emissions defined

- 'above, meet applicable de minimis

Level 1 or Level Il modeling tests for
ambient equivalence, as appropriate;

2. Produce an overail emission
reductwn from each bubble equal (in
percentage terms} to the iarger ofa 20%
recucticn in emissions remaining after
apphcable baselines, or to the overall
emission reduction from controllable
stationary sources {in percentage terms)
needed to attain in the area (ie., at lzast
equal to the source-by-source emiszion
reductions that would be required for a
full demonstration of attainment, taking
inte account “uncontrolizble' area or
other stationary sources and expected

- emission reductions from mobil

sources),”! This determination must be

78 For detailed discussion of these bagelines, ses
section [ A1b, above and Appendix 8.

71 Far example, agsume air quality analysis
indicates the area must decrease its base year
emigsions by 45% 10 atlmin the relevant NAAQS,
Further 2ssume

ey
ta} For the base yvear
Unconirollable ntatlcnary source emissions (eg.
residential combuttion sources) -~ewa 2300
Conirollable stattondry source emisnions 3500
Aobile source emisdions - 4,000
Total e 10000
Tarpe! emitdioiz for attainment 10,000 [1.0-
k&) 5300
{b) For the pmfecied sllwinment yerr [hefare addic
tiona! contrals);
Uncontrellable  slationary  sourse  emicsions
jzs0rx1.1l. 2750
Controllable  slationary  source  emigslona
(3.500%12) - - 4209
Maob:le souree i 2500
Totalew 9450

Therefore the reductions needed from
controliable statlonary sources are 9.455-
5.500=13,550 TFY

And the percent emission reduction required from
contrellable stationary sources to atialn is

(3050) "
$4200)

Thus the net oversll reduction required from each
generic bubble would be 84% {i.e.. the reductions

produced by applicable baselines (.8, application
o(a RAC’I‘emilsien rate) plus whatsver percent
reduclion in emifstons remalning aiter this RACT
limit is suficient to yield the S4% total).

States that wish to avoid SIP revisions for sources
for which RACT has not yet been defined Inan
approved SIF provisicn may incarporale
“presumptive RACT™ limits (e.g., 80% reduction for

- imtﬂi"’

_ VOC) in thelr generic rulas. Sources would then

have ihe oplion of recepling these RACT limits Tor
generic bubble purposss, or negotiating different
RACT limits through the SIP revisions procers,
However, wheres & sourcs involved in a trade is one
for which EPA has {ssued 1 CTC, bui the state has
not yet adopled the CTG-specified limit as RACT
and no RACT has yet been specified by the stafe for
1hat sourcs, the presumptive or negotizted RACT
limit for the trade must be at leas! a3 protective as
the CTG oy tha! squrce,
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delermine that a tradm,g apchatwn is
"being processed properly. Where this |
Irfcrmal;on is pot sufficient, EPA may
request the application itself, and the .
state must provide it promptly
Where EPA élects to provide any
comments on the proposed approval, it
- will do so in writing, by the close of the
- comment period spegified in the state’s
notice. EPA may also testify at any
- public hearing held pursuant to the
- approval of a trading application under
a generic rule. Trading applicants and
state officials are strongly advised to
address EPA's comments, and where
necessary fo incorporate an appmpriate
response to those comments in the f‘na!
appr‘ova! document.?s - -

submitied with the rule, and must use

the same tg.pe and. qualuy of analysis as |
that required Tor an EPA- approvable .
Sip; and ..

d. Provide dssurances m con]uncuon
with the State's submittal of the generic
rule to EPA, that the state {i) is mzking
reasonable efforts to develop a comp[ete

approvabie 51P that will achieve lne
percent emission redudtion from
controliabie sources described, in the
previcus paragraph and {ii) intends to
adhere to the schedule for development
of such a SIP {inciuding dates for .
completion of emissions inventory and
subsequent increments of progress), as
stuted in the letter accompanying the
submittal or in previous letters. In
addition, to ensure that generic - )
approvals continue fo complement and
do not-interfere with attainment . «.-.
planning, EPA will reguire the state -‘.o -
inclnde the specific assurances listed at
section LA.1.b.(3} above in or with its
notlces of proposed and final approval
of each bubble issued under the generic
rule in such a nonattainment area,”?

2. Reviews of Indw:duai Bubbrles Co
Approved Under Generic Rules

Reviews of Individual generic bubble
approvals, épart from the regularly
" scheduléd reviews associated with '
activities under EPA’s National Air
Audit System {see section LE.2. below),
may be conducted at any time by EPA in
crder to promptly address identified or
suspectad problems and to avoid
patterns of improper approval or other
adverye effecis which might accumulate
before the next biannual audit is
conducted. i

£. EPA Over. zghfof Generic Rules.

In order to ensure propar
implementation of EPA-approved
generic trading rules, EPA intends 1o (a)
examine and comment on. togeiher with
any other public commenter, the
infarmation provided for individual
trades proposed under a generic rule, (b)
conduct reviews of individual trades .,
approved under such a rule; and {g)
periodically audit the 1mp‘empniat:nn of
the generic rule 1t=e¥

3. EPA Audits of the General
Implementation of Generic Rules

Under the National Air Audit System,

. EPA conducts s program audit of each
state agency responsible for
implementing the SIP and delegated
federal programs.?* These audils are
currenily cerried out on a biannual
basis. As part of the National Atr Audit

-System, EPA will sconduct an in-depth .
file audit of a representalive sample of
generic trading approvals issued by the
relevant state..

1. EPA Comment on Trades Pmpmed
Uader Generic Rutes

w hen processing anmszons tradas
under generic rules, siates are required
te provide EPA and the public with
adequate nntice and opportunity to
commenl. See sections H.F. and ILG.
below. EPA will use siute procedures for
notice and comment to oversee the
implemertation of generic rules witheut
dcldeg state processing’ Of trading
appiications.

The inférmation which a stdte must’
provide to EPA by the Hirst day ofthe . :‘
commeni period {deeseation ILG."
be‘c:w] is g&neraﬂy smzment o

4. Deficient Generic Trades

As discussed above, generic rules can
expedite the approval process for
certain classes of emissions trades
betause they allow such frades to be
‘approved by states without undergomg
a subsequent federal rulemaking. -
process. Howaver ta be consrdered

———
= Lack-::fEPA comrrenldunr\g 1hc comment R

T2 These!c"u re.q.z.remerﬁs zm.st be ancudedas a pencri will not bar fulure sppropriate EPA
conlingent pravision in a’qu'u:e reneric fules, with - enforcement ormlemaking actions If the bubble Is

F ,v=hd bv EPA. a irade approved u.ndera .
. generic rulemust - : . )

', within the scope of the generic rule,

" has been approved by EPA, and -

. inconsistent with the above

PV | o

period will not bar future spproprate EP case SIP revision bubbles in areas other than
enforcement or mlemaking attions If the bubbie ls

* - found to be inconsistent with {he generic tule.-
. ™ See, eg. National Alr Avdit Guidelires Fur F&' '
84. Oifice ofiAir Quaiity Plunning and Standards. vt

~EP%—450;2~83~097 (-\oucn‘her 19530 -

- primary ronatlaldment areas which require bat fack
demonstration. Priviary nonattainment areas which

tequire but lack demonstrations should already be
sublect to spaclu! progress requtremems of case—by
case SLP revis bbies .

_,-ﬂ—‘ .--r'.- v

(1) Be ore of a class of irades whlch is. .
(2) Be approved affer the generic rule

{3) Mest all the provisions of the
generic rule as approved by EPA.

If g state-approved emissions trade
does not meet all these requirements it
cannot be considered part of the SIP and
by definition cannot replace prior valid
emission limits in the 8P, See 46 FR
20554-55 (April 6, 1981), Should EPA
determine, as a result of its oversight
activities, that a state-approved trade is

reqmemena. it will notifiy the state and -
source in writing and specify any '
necessary reredial measurés, In such
circumstances, EPA may take
appropriate remedial action to assure
attainment and maintenance, including
direct enforcement of t.‘ne original’ SIP '
limits.?s ~

5, Deﬁc;ent Genenc Rules

Existing generic rules approved under
previous EPA policy and guidance may
require revision in order to make them
consistent with today's fina! policy. In
addition, a generic rule approved by
EPA under the final policy may
subsequently be found to be deficient in
soTne respect. Because EPA-approved
generic rules have independent force of
law, they can only be amended upon
completion of a formal SIP revision
process.

In order fo ensure 1hat generic rules )
are consistent with the Agency's current

. Emisgions.Trading Pelicy, EPA will

publish notices in the Federal Registes
which identify sny generic rules
requiring formal modification.7¢ These
notices will identify spacific deficiencies
und means for correcting them, and will
set forth a schedule for submission and
review of revised rules. These notices
will alert affected states to the danger
that continued processing of trades

£ in some cases EPA may have approved sials
SIP provisions which meet the functional criterda for

* generie rales, without indicating whether or not .

those provisions were approvead for géneric
aperation, Today‘s notice does not address the
effect of generic validity of such provisions, '~ -

T8 £PA's publicatiod of such notices will not
wigger special progress requitements for case-by- . -
case SIP revision bubbles in areas other than

- primary nonatialiment areas whick require bat Jack

2 These foys. reguirements, mest b included as a
conlingent prayision in‘&H future gendric aules, w :!h
the confingency tngge'ed 1e-apely fo bubbles tn,
primary nonutainment sregs wfmd'n become suh;eq,
ta g 81P sl que:shamugthg.r app:med P,k
do-nmstrauo .altér the g genert n!.e wWas apprmed
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under these rules may create or
accenluale plan daficiencies which may
‘have to be corrected at a later date or
compensated by other means. Where
states [zl to remedy deficiencies
identified in the notice within the .
prescribed period, EPA may either’
rescing its previous approval of the rule,
or issue a nolice of SIP deficiency under
section 110{a)(2}{[H) of the Acxt.

&, Public Comment

For emissions trades processed under
genenc rules, existing state statules ar
regulations will generally provide for
adequate publiz notice and opportunity
t¢ comment, including oppertunity for
judicial review sufficient to make
comment effective. Under such statutes
or regulations, after the state has -
reviewad a bubble application
submitted pursuant to an approved
generic rule, & ne'wspaper or similar .
notice is typically published providing a
commen! period (usuaily thirty (30]
days] on the proposed decisionte
approve or disapprove the application.
This notice ganetally informs the public
that the propesed approval document
{license, order, permit, consent
agrecmem ete.), the application itself
{with the exceplion of 2ny portion
entitled to tonfidentiality under state or
federsl law™?, and the 'cchmcal znalysis
performed by the state in making its

Loposod determination, “are available
for réiiew at spesified limes and
locations. The notice also offers the
opportunity for a pu‘ﬂlc hearing.

Under tnday’s pelicy, the stafe must
also notily the relevant Federal Land
Manager if an emissions trade will take
place within 108 kilemeters of a PSD
Class 1 area, Notification must occur
early enough in the review process to

zllow at lrast 30 days for the submitial
of comments before the trade will t:e
approved hy the state,

Where Pdcquage procedures for poblic
nolice and comment are not already
provided in exisling state siatutes or
regulations, such 'procedures must be
pravided as part of an EPA-approved
generic rules. in a1l proposed and final |
generic bubble acticns, states must
clearly and publicly identify bath the
pre: and pist-tfade dctial and allowable
emissions of each source InVolved in the
trade, so that the ambient effec{s of each
bubble may be known.” .

To ensure adequate public awareness :
consistent #ith § 304 of the Clean Air’
Acl, stale, genenc rules or other ex:sung
state laws or regulatacns must also mal\e
publicly avaslabie any' changes to

—e
T he specific po'.lmamse:-r:,uted by 48 sourde, -

ihe amicurt of those poliviants. and their ambiant’
i impadt may not be deemad confidential

emission limits which result from trades’
_approved under a generic rule.

G. EPA Notification

In addition to the above requirements |

for public notice and comment, the
generic rule or other state provisions
must reguire that states. by the first day
of the publin comment period, provide
the appropriate EPA Regional Office
(see addresses in Appendix &} with a
copy of the public notice, the proposed
approval decument, and the technical
analyses performed in evaluating the
trading applicalion, together with any
summary of those analyses which is
available for public review. S
Siate provisions musi also require l‘lat

immediately upon issuance of a final
generic trading approval. the state will
forward two copies of that document to
the relevant EPA RegionaiQffice, and
will also submit to EPA any additional
documentation which is included in
commen{y or the post.conument record
and supports that final state approval.

" Any notices issued by EPA to correct
notice and comment procedures which

" do not meet these requirements under

current or future generic rules-will not
trigger special progress requirements or

‘otherwise affect the operation of those

rules. Because of the importance of
adequate public and EPA notice,
affected states should, however. correct
deficieni notice procedures to the extent
practicable, in the interim period before
formal rule revisions are submmed and
apnrox ‘ed.

H. Rulemeking on Generic Ru!es

EPA will process acceptabla generic
trading rules for appreval as revisions to
S1Ps as expeditiously as possible. In the
interim, states aré erfcouraged to use
parallel-procedsing SIP revision '
procedures {see 48 FR 44477; Sept. 4,
1981) wherever practical. Trades may
not be generically approved by a siate
until EPA has published a notice of fing}

" approval of the generic trading mle in -

the Federal Register, |

HIL Trades Not Cavered by State Genenc' '

Rules -

“In the. ubsence ofa genenc rule, states:

and sources mist use case-by-case 5P
revisions to effect bubble or external
offset trades. Individual trades may also
- fall outside the ¢cope of an approved
generic rille and stiil be implemented a3
case-by-case SIP revisions. The

" principles described in the Policy

Statement and this Document will be

" used to evaluvate these eniigsion trades,
Becauge of the ablmy of the case-by-

‘case SIP revision process th fake

“accaunt of greater individual variations,

‘many irades whc‘i cou’d nol be |

o accomphshed under a generic rule may

nevertheless be dpproved as case-by-
case SIP revisions. Through this SIP
revision process, states and sources may
also demonstrate that a general
principle discussed in Section I above
does not apply to their particular
circumstances, or that such a principle
may be satisfied in other ways. .
EPA will make reasonable efforts to
take prompt action on SIP trading -
proposals after & state has ruled on an
individual application and submiited it

‘to the Agency. EPA encourages "parallel

processing” of such proposals, with EP4 .
and state officialg conducimg concurrent
review so that both agencies can give
public notice of proposed action at
roughly the same time. EPA can then
take final action alter the state
completes its procesdings. provided the
state does not substantially alter the
proposal after public notice. EPA will
also publish noncontroversial SIP
revisions as direct final actions.
cenverting them to praposals only if
requests to submit adverse comments
are received within 30 days [see
generally 46 FR 44477, September 4,
1651}, Ir all bubble actions EPA will
clearly identify [or require stales to
identify, as appropriate) both pre- and
post-trade actual and aliowable
eniissions for each source involved in
the trude, 3o that the-ambient effects of
each bubble may be known,

Appendix A—Regional EPA Emlsstens
Trading Coordinators

Region I. David Conroy {APS-2310),
Stale Air Programs Sranch, U.8,
Environmental Protection Agency.
Region I, [shn F, Kennedy Federal
Building, Boston, Massachusetts
02203, (617} 565+3252; FTS 835-3252

Region Il: Betty Martinovich, Air Branch,
U.S. Environmenlal Protection
Agency. Region [, 26 Federal Flaza,
New York, New York IOOO?. (212} 264~
2517: F1'S5 264-2517 |

Region HI: Cynthia Stahl, Air Programs
Branch, U.S. Environmental Protection
Agency, Region 11, 841 Chestnt
Building, Philadelphia, Pennsylvania
19101, (215) 597-9337: FTS 597-9337

Regmn IV: Melvin Russell, Air Programs
Branch, U.S. Exdvironmental Prolection
Agendy, Region IV, 245 Courtland
Street, N.E.. Atlanta, Georgia 30308,
{404} 257-2864: FTS 257-2684

“Reglon V: ]oe Paigie, Air Ccmpliancé

Branch, U.S, Environmental Proteclion
Agency, Region V, 230 South
Dearborn Stregt, Chicage, Hiinois
60604, (312) BE6-5777; FTS 8E6-5777
Region VI: Bill Riddle, Air Program
Branch, U.S. Environmental
Protections Agency, Region V1, First
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International Building, 1201 Elm
Street, Dallas, Tekas 75270, [214] 767—
9870; FTS 72g-9870 .~ . - '

Region VII:'Charles Whitmore, Air
Support Branch, U.S. Envirorimental
Protection Agency, Region VI, 32¢ .
East 11th Street, Kansas Gity, - '
Missouri 64108, (913} 236—2896 FI'S
757-2886 .

Region VII: Dale Wells, Air Programs

" Branch, U.5, Environmental Protection
Agency. Region VIII, 1860 Lincein
Street, Denver, Colorado 80296, {303)
293-1773; FTS 564-1773 ’

Region IX: Nancy Harney, Air
Management Division, U.5.
Environmental Protection Agency,
Region IX, 215 Fremeont Street, San

Francisco, California 94105 {415) 974 -

7658; FTS 454-7658 .

Region X: David Bray, Air Prograrns .
Branch, U.8. Environmental Protection
Agency, Region X, 1200 6th Avenue,
Seattle, Washington 98101, {206) 442— .
4253; FI'S 3994253 .

Appendix B—Definitions of “Actual,”
“Allowable" and “Baseline” Emissions
for Purposes of Emissions Trading

As used in this’ documem with respect :

to bubbles, a source's “actual”
emissions équal its average historical
emissions, in tons per year, for the two-
year period preceding the source's
application to bank or trade emission .
reduction credit. Another time period
may be deemed more representative of
typical operations, but the appizcant or
stafe must show that actual emissions of
such other period are consistent with air
quality planning for the area. The |
definition of “actual emissions"” for new
source review purposes is somewhat
different.! See 45 FR 52745 {August 7
-1980); 40 CFR 51.18(j)(1)(xii), 51, 24(b)(21),
52.21(b)(21) dnd 52.24 1‘]{13]

A sources's “gllow ab!e ‘emissions in
tons per year are calculated using the.
maximum rated capacity of the source
{unless the source is subject to federally
enforceable operating restrictions) and
the most stringent of: (a} A standard
applicable under 40 CFR Parts 80 or 61;
(b) any applicable SIP emissions
limitation, including those with a future
compliaqce date; or {c]) an emissions .-
rate set in a federally enforceable permit
condition. See 40 CFR 51.18 (j)(1)(xi), .
51.24(b)(18), 51.21(b}{16) and 52.24(f)(11).
The same definifion of “allowable L
emissions” appears at'each of these
citations: See also 45 FR 52745 [August
7.1980),

For bubb]es, a source s baselme .
emxssmns‘ T 'qual to the’ "oduci oflt§

' For ms!am:e 1he calcui'-'t°o-1 ofacLuaI eﬂ: ions
for netting purpbses'is as of the daze of the e»ent
thal brings about the reduction. e

(1) emission rafe r ER"] spemﬁed i, 7
terms of mass emission per unitof
production or throughput (e.g., pounds

. 80; per million BTU or pounds of VOC
per weight of solids applied); [2) average
hourly capaaiz‘y atilization ("CU") (e.g.,

. millions'of BTU per hour or weightof |
solids applied per hour); and (3) number .
of hours of operafion (“H") during the
relevant time period. Le., baseline .
emissions = ER x CU x H. Net baseline
emissions for a bubble are the sum of
the baseline emissions of al! sources
involved in the trade.

In attainment areas and
nonattainment areas with approved
demaonstrations of attainment, a source's
baseline emissions for bubhle purposes |
“must generally be deiermmed usmg ‘the ..
lower of “actual” or “allowable” values
for each of the three baseline factors
Actual values for these factors are
determined based on the source’s
average historical values for the factors .
for the two-year period preceding the
source's application to bank or trade
emission reduction credits. As dlscussed-
above, another time périod may be
deemed more representative of typical
operations, but the emissions for that
ather period must be shown to be
consistent with air quality planning for
the area. A source's allowable values for
the three baseline faciors are
determined based on its lowest federally
enforceable limit for those factors (l.e.,
the lowest limit specified in an
applicable SIP, PSD or other NSR permit
issued under an EPA-approved program,
-compliance order, or consent decree],
including those with a future compliance
date.

‘The actual values for any of the three
baseline factors, when Highet than
corresponding allowable values, may

not be used by z source in calculating ~

baseline emissions (i.e., reductions
down to complianice levels cannot
qualify for-emission reduction credit).
The allowable values for ne or more of
thesé factors, when higher than the
corresponding actual values, may be”
used in calculating bubble baseline ' -
emissions for a source only in the
following circumstances:

‘* Where, in a nonattainment or
attainment area with an approved
demoristration, the applicant shows Ehat
the demonstration dssumes allowable
value(s) for the factor(s) in question;
Such a shoivirig must be based on
written evidence, .

* Whet¢, in an attainitent area, the
. approved demonstration daés not .

* assumeé aliovwable value(s Jfotthe
basaliné factor[s] in question, bat the |

e @pplicant performs satisfactory amb;ent )

tests to show that the use of such
- allowable value(s) will not jeopardize

- values for ER, CU and H in determining

attainment and; mamtenance of NAAQS!
PSP increments or visibility, For
partlculate matter or SO;, this will |
require at least'a Level II modeling
analysis using actual emissions fur the
pre- -trade case.? Where such an analysis
is submitted to justify allowable values
for'a case-by-case SiP revision bubble,
the Region may require additional
technical support if deemed necessary

to protect applicable standards or
increments. See Section LB.1.b above.

* Where, in 2 non-aitainment area
with an approved demonstration of
attainment, the demonstration does not
assume allowable value{s) for the
baseline facior(s] in question, but the
applicant demonstrates through a Level
IH modeling analysis that the usé of
such allowable value(s) will not
jeopardize attainment and maintenance
of NAAQS ar PSD increments.

» Where, in an attainment area or a
nonattainment area with an approved
demonsiration, a source has a new
source preconstruction permit issued
after the PSD baseline date or the base™ .
vear of the-attainment demonstration. In
such cases, the applicant may use the
value(s) of ER, CU and H upon which
the new source permit was approved.

While the Emissions Trading-Policy
does permit sources to use allowahble

baseline emissions for bubbles under
certain carefully prescribed conditions,
the approach taken recognizes that SIP
demonstrations are frequently based on
a “hybrid" of allowable and actual
values, and that bubble baselines in
these areas must accurately reflect SIP
assumptions for all three baseline -
factors, or be justified by appropriate
madeling, to maintain SIP integrity.

In nonattainment areas needing but
lacking approved demonstrations of
attainment, sources involved in a bubble
muat use “lowest-of-actual-SIP- ’
allowable-or-RACT-allowable”
emissions baselines. The ER factor for
such baselines is based on the aclual
emission rate, the SIP or other federally

" enforceable emission limit, or a RACT .

emission limit, whichever is lower, ds of
the time of the source’s apphcab[e Lo

** bank or trade, whichever is earlier. The
© CU.and H factors for such basehnes are

based on the lower of actual ar’’

* Where the PSD baseline has beea tng,gered and
such emissions data is avdilable, the pré-bubble -
situdtion for sources which were in existence of
commentced construction priorito the PSD basellne: .

“date should be modeled using emissions consistent

with the PSD baseling coricentration «5 delined {n”
40 CFR 51.24(b)(13) and 52.21(b)(13). fiowever,

" emissions and assecizted parameters may be'based

on mote recen! values where past emisslons.data” .
cannot rehdlly be obtained, For reIated principles
see saction LALc (1) above.
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allowable values for those factors.
Actual values for CU and H must be
determined using the source’s average
historical values for the two year period
preceding the source's application la
bank or trade, unless another two year
period is shown to be morea
representative of typical operations.

For sourges which banked or sought
to bank credit in these nonattainment
areas prior to publication of today's
notice, the “dste of application o bank”
is the date of written application to the
state to bank credit through a formal
bank or informal banking mechanism for
use in future rades. For sources which
seek to bank credit in these areas
following publication of teday's notice,
the date of application to bank will be
the date of writien application to the
state lo make a reduciion state-
enforeeable through or concurrent with
use of a formal bank or informal
banking mechenism, -

Appendix C—Approvable Modeling
Approaches

U.8. Environmental Protection Agency
Office of Adr, Noise, and Radiation
February 17, 1583, ﬁ
Memorandam

Subject: Emissions Trading Policy—
Technical Clarifications

From: Sheldon Meyers, Director, Office
of Air Quality Planning and
Standards (ANR—443]

To: Director, Air and Waste
Management Division, Regions II-
IV, VI-VIII, X; Direcfor, Alr
Management Division, Regions L, V,
IX

The proposed emission irading policy
was published on April 7, 1982, in the
Federal Register. During the initial
implementation of the proposal,
numersus emissions trading issues have
arisen including several ralating to the
technical requirements of dispersion
modeling and conlro! strategy
evaluations. To address these modeling
issues, a special workshop was held to
solicit recomendations from Regional
metearologisis/modelers as well as the
varicus Headguariers technical staff.
The Btanding Cornmittee on Emissions
Trading has also considered these issues
and the recommendations of the
workshop group.

This memo is intended o outline the
results of these meetings and to provide
interim guidance. It is effective
immediately and will be incorporated
into the final Agency pelicy when

promulgated. The following revisions or

clarifications on modeling for TSP, CO,’
and 8C;, are intended to supplement the

criteria included in the Apsil7, 1982,
__emissions irading policy statement.

Level I Analysis

+ To ensure air quality equivalence
under Level I analysis {modeling {s not
required), irades cannot be approved
where complex terrain {terrain greater
than any stack with increasing
‘emissions] is within the area of
significant impact of the source or 5¢
kilometers, whichever is less.

* Stacks with increasing emissions
must be at least good engineering
practice (GEP) to prevent downwash.

» Fugitive process and stack sources
¢an be traded under Level I (l.e, process

" for process, process for stack, and stack

for stack] as long a5 the maximum
distance between any emitiing points is
{ess than 250 meters. (This is true for
trades under generic rules as well as for
trades implemented by SIP revisions.

_ The effective stack height requirement
_. in the April policy remaing.}

¢ Since {rades involving open dust
sources are very difficudt to address ina
replicable manner, they cannot currently
be approved under generic Level 1
bubble regulations, (Reiteration of April
7,1932 proposed policy.)

Level 1l Modeling Analysis
+ In order to satisfy the basic

" requirement of the emissions rading

policy thal trades “must demonstrate
ambient equivalence,” the maximum
change in air quality impact (delta] must
be determined when performing a Level
il anaylsis. Experience has shown that
this requirement is not necessarily met
where the April 7 policy says to analyze
only the “impact at the receptor of
maximum predicted impact after the
trade.” Tterefore, to assure that no
degradation of air quality greater than
the significance levels would occur at
any site, the method of finding the
maximum deltas must be determined en
both a spatially and temporally
consistent hasis. This menas that you
look at each receptor peint and
determine the change in concentration
from the before lrade case 10 the alter
irade cage gequentially for each time
period within a full year of .
meteorological dats {timie period means
the appropriate ambient standard
averaging time; e.g., 3-hour, 24-hour,
etc.). This appears the most reasonable
method of determining ambient
equivalence at this time.

Other technigues may be approved
where they can be demonstrated to be
equally protective of the standards and
PSD increments. Also, a Level Il
analysis may be used to supplement
those cases where Level I analysis -
shows a few receplors registering deltas

" ‘gréaler than the significance values.

This limited Level I} anaysis would
involve only the geographical area
containing the high deltas and would
include all confributing sources to that
area. ‘

« Use of refined models (e.g., MPTER,
I8C) with at least one year of
meteorclogical data is acceptable for g
Level I analysis. ) - )

* To engure replicability, only trades
involving process fugitive emission
gources vented through stacks can be
approved in generic Level Il rules unless
the State rule specifically identifies
actual facilities between which process
fugitive trades would be permitted. in
such cases, the State rule must specify
the emission points and all assaclated
and pertinent parameters needed to
ensure replicability of modeling results.

* Since trades involving cpen dust
sources afe very difficult to addressina
replicable manner, they cannot currently
be approved under generic Level {1
bubble regulations. (Reiteration of April
7, 1982 proposed palicy.]

+ Trades involving complex terrain
cannot be approved under Level {1
generic rules; however, approval of such
trades through individual SIP reviews
are possible under Level (L EPA's
experience in pracessing bubbles for
such sources has shown that they are
exceedingly difficult to address in a
replicable manner, They require &
considerable number of judgments and
negotiations among Agency personnel
concerning the medels, data bases, and
proper source characterization.

+ All national ambient air quality
standards (NAAQS]) averaging periods,
not just the 24-hour, must be considered
when performing the air quality
equivalence analysis, This is necessary
to agsure trades approved under Level II
will not have any adverse health and
welfare impacts. Therelore, all Leve] I
analyses must test the delta for each
receptar site ageinst the following
significance levels: TSP—10 pg/m* {24~
hour), 5 pg/m?® (annual); SO:—13 pg/m?
{24-hour}, 46 pg/m3{3-hour), 3 pg/m?
{annual); CO—575 pg/m*{8-hour) 2300
pgfm? [1-hour).

Implementation of Changes

- Implementation of these changes by
the Regional Qffices in their )
negotiations with States and individual
sourges shoutd begin immediately. If
there are any on-going bubble activities
where the Regions or States and sources

- have reached firm agreements which do

not comport with these changes, please
alert Tom Helms (FTS 629-5526) of miy
staff. Consideration will be given lo

situations where the source or State has




Federai Remster / Vol. 51, No, 233 f Thursday. December 4, 1986 i NonceS‘

o 2 43&57 '

. already invested significan? resources in
a good-faith analysis based on prior
methods of demonstrating ambient
equivalence. If you have specific
questions regarding implementation of
these policy changes, please call Tom
Helms. ,
cc: Chief, Air Branch, Regions I-X,

Meteorologist, Regions 1-X, Mike
Levin, Joe Tikvart, Darry! Tyler

Appendix D——Approvable Averaging
Times for VOC Trades
U.S. Environmental Protection Agency

Gffice of Air Quality Planning and
Standards, Research Triangle Park,
North Carolina 27711

January 20. 1984.
Memorandum

Subject: Averaging Times for
Compliance With VOC Emission
Limits—SIP Revision Policy

From: Joknr R, O'Ceonnor. Acting
Director, Office of Air Quality
Planning and Standards {MD-10)

To: Director, Air and Waste
Management Division, Regions [i-
iV, VI-VII], X, Director. Air

Management Division, Regicns 1, V,

I¥, :

The purpose of this memorandum is to
clarify the Agency’s policy regarding
emission time averaging for existing

sources of volatile organic compounds

{(VOC's). Numerous State

implemerntation Plan (SIP] revisions.

both bread regulations and source-
specific changes, have been submitted
which provide for compliance
detarminations by “time averaging”
emissions of VOC for periods exceeding

24 hours. These requests and the

following policy on this subject were

discussed extensively at a recent
meeting attended by those Regional

ffices which have the most pending
actions {(Reglons I, HI_IV, V): the Oifice
of Air Quality Planning and Standards:
and the Office of General Counsel, This
policy represents the consensus of the
meeting attendees.

‘The objective of EPA’s national VOC
emissions control pragram Is the timely
attainment and mairterance of the
national ambient air quality standard
(NAAQS) for ozone. SIP revisions gand
other regulatory actions relating to VOO
control must maintain the integrity of
this basic objective, There should be
assurances that VOC emission control is
reasonably consistent with protecting
this short-term ozone standard. Further,
since 8IP's and associated VOC control
programs comtémplate the actual
application of reasonably available

control techioibgy {RACT), regu]atow
actions that incorporate longer term -

averages to circumvent the installation -

of overail RACT level controls cannot

. be allowed.

Current Agency gu:ddnce specifies ihe
use of a daily weighted average for VOC
regulations as the preferred alternative
where continuous compliance is net

- feasible. An example might be where a

facility operates in a balch manner with
multiple lines and various products.
Reference is made to the December 8,
1930, Federal Register (copy attached)
where can coating operators are
allowed to “bubble" several production
lines and average emissions over a 24-
hour time pericd.

The preferred daily weighted average
alternative may not be feasible in all
cases. Where the source operations are
such that daily VOUC emissions cannot
be determined or where the application
of RACT for each emission point {line,
machine, et¢.) is not economically or
techrnically feasible on a daily basis,
longer averaging times can be permitted
under certain conditions. In determining
foasibility, consideraticn might be given,
for example, to the extent {o which
modifications can be made to testing,
inventory, or recordkeeping practices in
order to quantify daily emissions. Alsa,
variability or lack of predictability in a
source's daily operation might be
considered as well as availability of
control téchnology or the physical
impcd'rrenl ar resiriction to control
eguipment insta Hation. In order to allow
longer than daily averaging in SIP
regulations, the follewing conditions or
principies must be honored:

1. Real reductions in actual emissions

must be achieved, consistent with the
RACT conirol levels specified in SIP's or
the conirol technigue guidelines (CTG's).
These limits are {ypicelly expressed in
terms of VOC per unit of production (a
qualitative term such as Jbs VOC/gal
ceating), Whers it is not feasible to
specify emission limits in such terins,
emission limits per unit of time can be
approved provided that:

" a. The emission limits reflect typical
(rather than potential or allowable)
preduction rate and operating hours.
Thase emission limits must truly reflect

.emissions reductions consistent with

RACT and are not simply an artificial

_constraint on potential emissions. This

must be supported in the SIP revision by
historical production and operation
data.

b. Naneruction or equipment

" downtime credits are not allowed in the

emission limit calculation unless a
Federally enforceable document
specifically restricts operation during

these times. Sucn credit must be based
on real. historical emissions:. *

2. Averaging penods raust, be as short
as practicable and in no case 1onger
than 30 days.

3. A demonstration must be made Lhat
the use of long-term averaging {ereater -
than 24-hour averaging) will not
jeopardize either ambient standards
attainment or the reasonable further
progress (RFF) plan for the area. This
must be accomplished by showing that
the maximum dafly increase in
emissions associated with long-term
averaging is consistent with the
approved ozone SIP for the area.

4. Sources in areas lacking approved
SiP's, or in areas with approved SIP's
but showing measured violations,
cannet be considered for longer term
averages until the 8P has been revised
demonstrating ambient standards
attainment and maintenance of RFP
{reflecting the maximum daily emissions
from the gource with long-term
averaging).

Meaningful short-term (i.a., daily)
emission caps are desirable especially
for sources subject to large fluctuations
in emissions. The use of a daily cap
{equal to or less than current average
emisgions on a daily basis) that limits
short-term emissions to RACT
equivalent levels would meet the above
objective of ensuring VOC centrol that
is consistent with attaining the NAAQS
for czone.

States have tha primary responsibility
to show adherence to the above
principles and, to do so, rust include
the following information (in detail} in
all SIP revision requests that seek VOC
averaging times greater than 24 hours:

1. The VOC limits specified in an
enforceable form with apprepriate
compliance dates. |

2. A description of the affected
processes and associated historical
production and ¢perating rates.

3. A description of the control
techniques to be applied to the affected
processes such as low solvent and
waterborne coating technology and/or
add-on controls.

4, The nature of the emission control
program whether a bubble, a regulation
change, a compliance schedule, or some
other form of alternative control
program.

5. The method of recordkeeping and
reporting to be employed to demonstrate
compliance with the new emission limit
requirement and to support the showing
that the emission limit is consistent with.
RFP and - the demonsiration of
attainment.

Each EPA Regional Office shall have .
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the primary respcns:b lity for
determining the approvability of
application requests. However, in order
to assure Regional consistency,
coordination with the Office of Alr
Quality ?lanmnk and Standards sta'f is
encouraged duriry the initial
development of any single “iime
average” SIP revis.on of regulation,
Alsuy, all 51P revisiens invalving long-
term gveraging musi be nroposed in the
Federal Register with an explanation of
how the ptinciples listed above have
been satisfied,

Should thera 1: 2 may ques
policy, vleasa cail fom Helrs
5528] or Broch Nichuelson {FTS 62~
5516L

tions on this

Altachment
ce )
Barbara Bsnioid
Ron Campheil
{ack Farmse
Mike Levin
Ed Reich
BJ. Sieigerwald
Darryl Tyler
Beler Wyckoff
Chiel, Air Branch, Regions I-X
Reglonal Administrator, Regions 1-X

s {FTS 62¢-

Appendw E——Radu of Sngnlﬁcant 1mpact
for Approving “Complex Tetrain™ PM,
50; and CO Trades Under Level 1
Moadeling Approaches

Appendix E indicates on its vertical
axis the post-irade emission rate for the
stack with increasing emissions (E), and
on its horizontal axis the radjus of

~ significant mapaci( ]wﬂhm which level
_Ttrades may be approved despite the

presence of c'omplex terrain outside that
radius.

The curves in Appendix E have been
generated uging a normally conservative
“screening model, VALLEY, to estimate R
for each F. using (he 24-hour and 3-hour
air quality impact Signilicance [evel for
SO: and the Z4-hour significar.ce level
for pariiculaie matter {PM) which have
been established for level Il modeling. It
“was assumed that the short-term
standards would be controliing.

The F-stability class was assumed,
and wind speed was presumed to be one

- meter per second for estimating the

radius of significent impact for the
three-hour period, and 2.5 meters per
second for the 24-hour cases, In

-developing the three-hour curve, it was

assurried that F-stability and a wind
speed of one meter per second would

. persist for as much as {ourteen

consecutive hours. In developing the 24-

h{)ur curves, it was assumed that F-
stability with a wind speed of 2.5 meters
per second would eeeur for six hcurs of
any 24-hour period.?

This Appendix provides different
estimates for 802 and PM because the
significance levels for these pollutants
are different. For CQ, the R value for E
value may be determined by multiplying
the E for 8Os by twenty (20). This iz a
conservative approach towards
determining radii of significant impact.
for CO. Where the effective height of the
stack with Increasing emissions is not
changed [e.g. where the only change is
in the sulfur content of fuel burned), the
change in the hourly emission rate (E)
may be used in liev of E
BILLING SODE 656050-4

! The curver in Apprndix E were derived using
the assumpticns descriled above so that they could
be used to determine radii of signifizant impact for
sources in sny pant of the tountry, However, it {3
possitle that for sonie areas, local metcorological
conditions will be such that allernative, less
conservalive meteorological assumptions can be
employed in determining these radii, Where states
can show that 1he use of such allemalive
assumptlons i approprale for ¢ given atex. they
develop aiternative curves or formulas for
determining radii of significant impact and submst
them for revlew and approval by EPA. either in
conjunction with an individoal bubble submiltal or
45 part of a generie rule States are ndvised o work
einsely with the appropriate Regional Office in any
effort to develop such altermnative approaches.
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FIGURE I:

Radii of Significant lmpact for PM & SO, for Different :Averaging Times
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Appendix F—CFR Pari 51 Conversion
Table

On November 7, 1886 (51 FR 40656)

- EPA restructured CFR Part 51 and

renumbered many of that part's

sections. Because most readers will be

more familiar with prior designations,

today's notice contains gitations kased

on Part 51 as it existed before lhis

restructuring. A detailed finding list of

the oid versus new ciiations can ke .

found in Table 2 of the Preamble of the ‘ o ' -
November 7 notice. Today's readers
may aiso use the following table to
convert teday's Part 51 citations to the
corresponding new ones. . §

CFR Part 51 Conversion Table

(313 40 COFR 5) Citalien New 40 CFR 51
Citeticn
51.19 Subpart I
51.18(j) 57.165(a)
511810 vy 51.165{a)l1)vi]
SLIE{H]x) 51.165{a}{1)(x)
B1.18{ 1)) 51.165a)(1)ni!
51,8031 %) 51.165(a]{1}{xii) :
81180131331} 51.165(8){3HRRE) - o me e
51284} 51.165(D)
51.22 _ 51281 .
8124 51168 . = -
S1.24[B)33BIEY 51.186(L): 30 b))
51.241b7(13] T T51.186ThI13)
51.24(biNI) 91,168(bH1a}
51.24(b}116) 51,166(b)[16)
51.24{b)[21) 5118870321
51243} 51.165(b}{23]

[FR Doc. 85-27087 Filed 12-3-06: 8:45 am}
BULUING CODE $550-50-M
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SENATE BILL NO. 174 ,
(By Senator Manchia) " '
[Introduced March 1, 1993; referred to the |

_Committee gn  energy, Industry and Mining; and
then to the Committee on the Judiciary.)

AL Tyl sl

A BILL to amend and reenact section one, article three, chapter
sixty-four of the code of West Virginia, one thousand nine
hundred thirty-one, as amended, relating to authorizing the
air pollution control commission to promulgate legislative
rules relating to requirements for pre-construction review
and determination of emission offsets for proposed new or
modified staticnary sources of air pollutants and emission
trading for intrasource pollutants.

Ba it enacted by the Legislature of West Virginia:

That section one, article three, chapter sixty-four of the
code of West Virginia, one thousand nine hundred thirty-one, as
amended, be amended and reenacted, to read as follows:

ARTICLE 3. AUTHORIZATION FOR DEPARTMENT OF COMMERCE, LABOR AND
ENVIRONHEFTAL RESOURCES TO PRCMULGATE LEGISLATIVE RULES.

§64=3~1, Air pollution contrel commissasion.
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(a) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine hundred eighty-two,
relating to the air pollution control commission (series VII),
are authorized.

{p) The legislative rules filed in the state register on the
thirteenth day of August, one thousand nine hundred eighty-two,
relating to the air pollution control commission (series XIX),
are authoerized.

(¢) The legislative rules filed in the state register on the
sixteenth day of November, one thousand nine hundred
eighty-three, relating to the air pollution control commission
(emission standards for hazardous air pollutants) (series XV),
are authorized.

(d) The legislative rules filed in the state register on the
sixteenth day of November, one thcusand nine hundred
eighty-three, relating to the air pollution control commission
{standards of performance for new stationary sources) (series
XVI), are authorized.

{e) The legislative rules filed in the state register on the
sixth day of January, one thousand nine hundred eighty-four,
relating to the air pollution control commission (te prevent and
control air pollution from hazardous waste treatment, storage or
disposal facilities) (series XXV), are authorized with the

amendments set forth below:
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Page 3, §1.06, change the § title from "“Enforcement® to
"Procedure"; place an "(a)" in front of the existing paragraph
and add the following:

"(b) Permit applicaticns filed pursuant to this regulation
shall be processed in accordance with the permitting procedures
as set forth in code §20~5E of this regulation. Permit
procedures set forth in code §16-20 and any other regulation of
this commission are not applicable to any permit application
filed pursuant to this regulation."

Such rules shall also include a section which shall read as
follows:

"The commission shall report to the legislative rule-making
review committee as required by that committee, but in no event
later than the first day of the reqular session of the
Legislature in the year one thousand nine hundred eighty-five.
Such report shall include informaticn regarding the commission's
data gathéring efforts, the development of compliance pregrams,
the progress in implementation, and such other matters as the
committee may require, pertaining to the regulations hereby
authorized."

(£f) The legislative rules filed in the state register on the
ninth day o¢f January, one thousand nine hundred eighty-four,
relating to the air peollution contrel commission (permits for

construction and modification o©of stationary sources of air
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pollution for the prevention o©f significant deterioration)
(series XIV), are authorized.

{g) The legislative rules filed in the state ragister on the
thirtieth day of December, one thousand nine hundred
eighty-eight, modified by the air pollution control commission to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the twenty-third
day cf February, one thousand nine hundred eighty-nine, relating
to the air pollution contrel commission (prevention and control
of air pollution from hazardous waste treatment, storage or
dispesal facilities), are authorized.

(h) The legislative rules filed in the state register on the
thirtieth day of December, one thousand nine hundread
eighty-eight, medified by the air pellution control commission ko
meet the objections of the legislative rule-making review
committee and refiled in the state register on the twenty-third
day of February, one thousand nine hundred eightv-nine, relating
to the air peollution contrel commission (good engineering
practice as applicable to stack heights), are authorized.

(i) The legislative rules filed in the state register on the
thirtieth day of December, one thousand nine hundred
eighty-eight, meodified by the air pollution control commission to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the twenty~third

day of February, one thousand nine hundred eighty-~nine, relating
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to the air pollution control commission (TP-2, compliance test
procedures for regulation 2 -~ to prevent and control particulate
air pollution from combustion of fuel in indirect heat
exchangers), are authorized.

(j) The legislative rules filed in the state register on the
sixth day of September, one thousand nine hundred eighty-nine,
modified by the air pollution control commission to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the tenth day of January, one
thousand nine hundred ninety, relating to the air peollution
control commission (ambient air quality standards for sulfur
oxides and particulate matter), are authorized.

{k) The legislative rules filed in the state register on the
sixth day of September, one thousand nine hundred eighty-nine,
modified by the air pollution control commission to meet the
objections o©f the legislative rule-making review committee and
refiled in the state register on the tenth day of January, one
thousand nine hundred ninety, relating to the air pollution
control commission (prevention of air pollution emergency
episodes), are authorized.

(1) The legislative rules filed in the state register on the
sixth day of September, one thousand nine hundred eighty-nine,
modified by the air pollution control commission to meet the
objections of the legislative rule-making review committee and

refiled in the state register on the tenth day of January, one
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thousand nine hundred ninety, relating to the air poliution
control commission (permits for construction and major
modification of major stationary sources of air pollution for the
prevention of significant deterioration), are authorized.

(m) The legislative rules filed in the state register on the
sixth day of September, one thousand nine hundred eighty-nine,
relating to the air pollution contrel commission {standards of
performance for new stationary sources), are authorized.

(n) The legislative rules filed in the state register on the
sixth day of September, one thecusand nine hundred eighty-nine,
relating to the air pollution control commission ({emission
standards for hazardous air pecllutants), are authorized.

{o) The legislative rules filed in the state register on the
sixteenth day of October, cone thousand nine hundred eighty-nine,
modified by the air pollution contrel commission to meet the
objections of the legislative rule-making review committee and
refiled in the state register on the tenth day of January, one
thousand nine hundred ninety, relating t¢ the air poliution
control commission (prevention and control of emissions of toxic
air poliutants), are authorized.

(p) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, relating
te the air pollution centrol commission (prevention and control
of air pollution from the emission of volatile organic compounds

from bulk gasoline terminals), are authorized.
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(q) The legislative rules filed in the state register on the

thirteenth day of August, one thousand nine hundred ninety,
modified by the air pollution control commission to meet the
cbjections of the legislative rule-making review committee and
Fefiled in the state register on the fifteenth day of Novenber,
one thousand nine hundred ninety, relating to the air pollution
control commission (air guality management fee program), are
authorized.

(r) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, relating
to the air pollution control commission (prevention and control
of air pollution from the emission of volatile organic compounds
from the storage of petroleum liquids in fixed roof tanks), are
authorized.

(s) The legislative rules filed in the state register on the
tenth day of August, one thousand nine hundred ninety, relating
to the air pollution control commission (prevention and control
of air pollution from the emission of volatile organic compounds
from petroleum refinery sources), are authorized.

(t) _The legislative rules filed in the state register on the

thirty-first day of August, one thousand nine hundred ninety-two,

modified by the air pollution control commission to meet the

objections of the legislative rule-making review coemmittee and

refijled in the state reqgister on the nineteenth dav of Februarv,

cne thougand nine hundre@ ninety-three, relating to +he air
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peliution control commission {yequirements for pre-congtruction

determination of emisgion offsets fo

review, yosed

3 modified stationary sources of air pollutants and emission

4

trading for intrasource pollutants), are authorized.

NOTE: The purpose of this bill is teo authorize the Air
Pollution Control Commission tTo preomulgate legislative rules
relating to reguirements for pre-construction review and
determination of emission offsets for proposed new or modified
stationary sources of air pollutants and emission trading for
intrasource pollutants.

Strike-throughs indicate language that would be stricken from
the present law, and underscoring indicates new language that
would be added.
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HB 100 authorizing, Title 45, Series 19, Requirements for Pre-Construction Review,

Determination of Emission Offsets for Proposed New or Modified Stationarv Sources of Air
Pollutants & Emissions, passed the Legislature on May 26, 1993. It is now awaiting the Governor’s

signature.

You have sixty (60) days after the Governor signs HB 100, to final file the legislative rule with
the Secretary of State’s office. To final file your legislative rule, fill in the blanks on the enclosed form
#6, the "Final Filing" form and file the form with our office. Authorization for your legislative rule is
cited in HB 100 section 64-3-1(y). The agency may set the effective date of the legislative rule up to
ninety (90) days from the date the legislative rule is final filed with the Secretary of State’s office.
Please have an authorized signature on the bottom line.

#¥*[MPORTANT: IF YOUR AGENCY HAS COMPLETED THE LEGISLATIVE RULE ON
A COMPUTER SYSTEM THAT USES A 3 1/2" OR 5 1/4" DISK, PLEASE SUBMIT A
CLEAN COPY, WITH ALL UNDERLINING AND STRIKE-THROUGHS TAKEN OUT,
TO QUR QFFICE WHEN FINAL FILING THE RULE. STATE ON THE DISK THE FORMAT
THE RULE IS IN AND THE TITLE IT IS FILED UNDER. THIS WILL MAKE IT QUICKER
FOR US TO ENTER YOUR RULES ON THE LEGISLATIVE DATA BASE. REMEMBER
THE TEXT OF THE COMPUTER FILED RULE MUST BE IDENTICAL - WORD FOR
WORD, COMMA FOR COMMA, WITH ALL UNDERLINING AND STRIKE-THROUGHS
TAKEN OUT, AS THE HARD COPY AUTHORIZED BY THE LEGISLATURE.

After the final rule is entered into the legislative data base, the rule will be sent to the agency
for review and proofing. Following confirmation or corrections, as the case may be, the Secretary of
State shall submit to the agency a final version of the rule for their records.

If you have any questions or need any assistance, please do not hesitate to call our office.

Thank You
Administrative Law Division




