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STATE OF WEST VIRGINIA . -
DEPARTMENT OF NATURAL RESOURCES . > .-~ -, w5l
CHARLESTON 26306 b
October 16, 1986 ) RONALD R. POTESTA
Governor Director

MICHAEL A. FOTOS .
Deputy Director

NOTICE OF PUBLIC HEARING

OR COMMENT PERIOD ON A PROPOSED RULE

PUBLIC HEARING

AGENCY: . West Virginia Department of Natural Resources
RULE TYPE:  Procedural and Interpretive -

RULE TITLE: Gun Repair Shop Exemptions

A PUBLIC HEARING ON THE AROVE PROPCSED RULE WILL BE HELD AT
3:00 p.m. on Monday, November 17, 1986 at Room 674,
1800 Washington Street, East, Charleston, WV 25305

COMMENTS ARE LIMITED TO: ORAL WRITTEN BOTH __ XX
COMMENTS MAY  ALSQO BE MAILED TO: Mr. Jeffrey E. Herrold,
West Virginia Department of Natural Resources, Room 842,

1800 Washington Street East, Charleston, WV 25305,

THE DEPARTMENT REQUESTS THAT PERSONS WISHING TO MAKE COMMENTS
AT THE HEARING MARE AN EFFORT TO SUBMIT WRITTEN COMMENTS IN
ORDER. TO FACILITATE A REVIEW OF THESE COMMENTS. THE ISSUES TO
BE HEARD SHALL BE LIMITED TO THE PROPOSED RULE.

Ronald R. Potesta
Director
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STATE OF WEST VIRGINIA

DEPARTMENT OF NATURAL RESOURCES TR

CHARLESTON 25306 ST SIAE
Octocber 16, 1986

ARCH A. MOCRE, JR.
Governor

RONALD R. POTESTA
- Director

MICHAEL A, FOTQOS
Deputy Director

NOTICE OF PUBLIC HEARING

OR COMMENT PERIOD ON A PROPCSED RULE

COMMENT PERIOD

AGENCY: West Virginia Department of Natural Resources
RULE TYPE: . Procedural and Interpretive

RULE TITLE: Gun Repair Shop Exemptions

A COMMENT PERIOD ON THE ABOVE PROPOSED RULE HAS BEEN SCHEDULED

AND WILL END ON WEDNESDAY, NOVEMBER 19, 1986 AT 5:00 P.M.

WRITTEN COMMENTS_ARE_TO.BE-MAILEleOlTﬁE FOLLOWING ADDRESS:
West Virginia Department of Natural Resources, Room 842

1800 Washington Street East, Charleston, WV 25305
Attention: Mr. Jeffrey E. Herrocld . __

THE ISSUES TO BE HEARD SHALL BE LIMITED TO THE PROPOSED RULE.

Ronald K. Potesta
Director




ARCH A. MCORE, JR.
Governor

STATE OF WEST VIRGINIA i
DEPARTMENT GF NATURAL RESOURCES R
CHARLESTON 25305 Teomee LT LT

The Honorable Ken Hechler ) o

Secretary of State . . S

Capitol Complex, Suite 157-K

Charleston, West Virginia 25305 B

Re: Filing of Proposed Rules (Gun
Repair Shop Exemptions, Series
IV-G and IV-H), Notice of Public
Hearing, and Notice of Comment
Period by the Department of
Natural Resources

Dear Mr. Hechler:

Enclosed pleasé._find for..your £filing a copy of proposed

procedural and 1nterpret1ve rules o©f. the Department of .

Natural Resources, a Notice of Public Hearinhg, and a HNotice
of Comment Period for .the proposed rule.

If you have any questions, please contact-.Mr. Jeffrey E.
Herrold, Diractor's . 0Office of Regulatory Affairs, at
348-2761. o B - -

Sincerely,

oy e

Ronald R. Potesta
Director

RRP/ihb

Enclosures

L TR

October 16, 1986 RONALD R. POTESTA
Director

MICHAEL A. FOTOS
Deputy Director




FISCAL NOTE FOR PROPOSED RULES

FILED

Rule Title: Procedures for Granting Gun Repailr Shop Exemptions: py 2 |7
o == o '

e of Rule: Legislative X Interpretive -X_ Pracedural.
g P o LACEAT
Cpmpmeias ol 07
CLlm Lo 27 el s

Agency: Department of Natural Resources

Address: 1800 Washington Street East, Charleston, West Virginia 25305

ANNUAL FISCAL YEAR
1. Effect of Proposed Rule Increase Decrease Current Next Thereafter
(Estimated Total Cost) 8 S $ $

Persconal Services

Current Expense

Repairs.and Alterations NO CHANGE
Equipment

Other

2. Explanation of Above Estimates:

Work will be accomplished by conservation officers as part of their
regular duties; costs would be negligible and within normal budgets.

3. Objectives of These Rules:

" The proposed rules provide for the granting of exemptions to exempt gun
shop operators from the 1law prohibiting the discharging of a firearm
within 300 feet of a residence and 400 feet of a school or church.

4, Explanation of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government: No impact

B. Economic Impac¢t on Political Subdivisions; Specific
Industries; Specific Groups of Citizens: No impact

C. Economic Impact on Citizens/Public at Large:
Gun shop operators will pay a minimal cost to notify pecple living

within the 500 feet and churches and schools within 400 feet of the
test firing site.

Date: October 16, 1986

‘Ronald R. Potesta
Director




PREAMBLE FOR PROCEDURAL AND INTERPRETIVE RULES™ "
RELATING TO GUN REPAIR SHOP EXEMPTIONS

PROGRAM: Law Enforcement

REGULATIONS: Gun Repair Shop Exemptions, Series IV-G (Procedural)
and Series IV-H (Interpretive).

AUTHORITY: West Virginia Code, Chapter 20, Article 2, Section 58;
Chapter 61, Article 7, Section 12; and Chapter 29A, Article 3.

ACTION: Proposed Rules and Request for Comments

TOPIC: Series 4G establishes procedures for granting gun vrepair
shop operators exemptions from the law prohibiting the discharge
of a firearm within five hundred feet of any dwelling house or
within four hundred feet of any schoolhouse or church. Series 4H
provides guidance to gun repair shop operators concerning safe
test firing sites.

DATES: A public hearing will be held on Monday, November 17, 1986
at 3:00 p.m. in the Director's Conference Rocom 674, 1800
Washington Street East, Charleston, West Virginia. Comments will
be received until the close of business on Wednesday, November 19,
1986. h

SUMMARY: Under Sections 20-2-58 and 61-7-12 of the West Virginia
Code, the Director is authorized to grant exemptions to the
operators of gun repair shops which allows the test firing of a
firearm under certain circumstances. The Director may grant such
exemptions provided that he "shall ensure that any person residing
in any dwelling home within five hundred feet of such gun repair
shop be given an opportunity to protest the granting of such
exemption.” '

The Department’'s proposed rulemaking addresses two of the four
possible exemptions available under Sections 20-2-58 and 61-7-12
of the West Virginla Code. Under the proposed procedural rules
(Series IV-G), the operator of a gun repair shop may be granted an
exemption to allow the test firing of firearms (1) within five
hundred feet of any dwelling house and (2) within four hundred
feet of any school or church. Series IV-G establishes the
procedures to be followed and the form tc be used in applying for
this exemption. The proposed rules also set forth the manner in
which objections to a grant of exemption will be addressed. The
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proposed interpretive rules (Series IV-H) provide guidance
concerning safety requirements to be followed by gun repair shops
under a grant of exemption.

The Department is not proposing rules on the other two categories
of exemption: (3) the discharge of a firearm "across or in any
public road in this State' or (4) the discharge of a firearm "on
or near any park or other place where persons gather for purposes
of pleasure.” We decline to adopt rules for these exemptions for
several reasons.

Statutory amendments 1In 1985 created the £four categories of
exemptions and provided the Director with the authority to
promulgate rules to govern the granting of such exemptiomns. When
creating the exemptions, the Legislature sought to assure that
relevant members of the publiec had the right to protest the
granting of an exemption. Members of the public who are allowed
to protest can be clearly identified for exemptions granted for
test firing within five hundred feet of a dwelling cor within four
hundred feet of a schoolhouse or church. The statutory amendments
do not however provide any guidance for identifying the relevant
public for the other two categories of exemption. Therefore, the
Department is not establishing procedures for protest in cases
where the group upon whom the Legisiature intended to convey the
right of protest cannot be readily identified.

The Legislature specifically granted the right of protest to '"any
person residing in any dwelling home within five hundred feet of
(a) gun repair shop." Using this as a guide, the Department has
extended the right to protfest a gun repair shop exemption to: 'the
principal, school personnel, and the parents of students of any
schoclhouse lcocated within four hundred feet of a test firing
site" and "any member of a2 church located within four hundred feet
of a test firing site.”

Identifying relevant members of the public for the two remaining
categories is not easily accomplished. It appears that the
Legislature intended to grant the right of protest to individuals
who would be affected by an exemption, such as persons residing
within five hundred feet of the gun repair shop. The Department
is reluctant to use a broader definition of identification due to
the administrative unworkability and inherent unfairness in
extending the right of protest to any member of the public who may
use a public road or who may gather at a place "for purposes of
pleasure.” The Department does not know of an adequate method for
notifying such categories of people of their right to protest. Any
method would be either too expensive or fail to reach all of the
potential users and, thus, would be inherently unfair.

There exist other reasons for not adopting rules covering these
two categories. First, the Department does not know how the
Legislature intended the phrase "places where people gather for
purposes of pleasure' to be interpreted. Second, the Department
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does not believe that it would be proper to issue exemptions that
would allow the test firing of firearms across or in public roads.
Consequently, today's proposed rulemaking addresses procedures for

only two of the four categories contained in Sections 20-2-58 and
61-7-12 of the West Virginia Code.
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F1LED L FILED

L
pi 2 '°  WEST VIRGINIA ADMINISTRATIVE REGULATIONS: i 2 €
I Department of Natural Resources
ce L L Series IV-G TV T
Gun Repair Shop Exemptions &..li.i o7 Sialk
Procedural Rules

Section 1. Scope and Authority

1.1 Scope and Purpose. The purpose of these rules is to establish
the procedures for obtaining a gun repair shop exemption to
the ~law prohibiting the discharge of a firearm within five
hundred feet of any dwelling house or within four hundred feet
of any schoolhouse or church.

1.2 Authority. These rules are promulgated under the authority of
the West Virginia Code, Chapter 20, Article 2, Section 58;
Chapter 61, Article 7, Section 12; and Chapter 294, Article 3.

1.3 Effective Date. These rules will be effective 30 days after
filing.

1.4 Filing Date. These rules were filed on , 1986.

Section 2. Definitions

2.1 Applicant means the operator of a gun repair shop duly
licensed under applicable federal and state laws.,

2.2 Application means an Application for a Gun Repair Shop
Exemption in the form prescribed in Appendix A of these rules.

2.3 Church means a place of worship other than a dwelling house.

2.4 Church Representative means the minister, pastor, priest,
rabbi, elder, or other individual duly authorized to represent
a church congregation,

2.5 Department means the West Virginia Department of Natural
Resources,

2.6 Director means the Director of the West Virginia Department of
Natural Resources.

2.7 Division means the Division of Law Enforcement of the West
Virginia Department of Natural Resources.

2.8 Exemption means an exemption from the law prohibiting the
discharge of a firearm within five hundred feet of a dwelling
house or within four hundred feet of a schoolhouse or church.

2.9 Legal Advertisement means a Class I legal advertisement as
defined in Chapter 59, Article 3 of the West Virginia Code.
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2.10 Public Notice means an announcement, in the ferm prescribed
in Appendix B of these rules, stating that the cperator of a
gun repair shop is seeking a grant o¢f exemption Ifrom the
Department to allow the discharge of firearms on or near the
repair shop premises.

Section 3. Application Procedures

3.1 The operator of a gun repair shop seeking an exemption will
complete and submit an application to the Division of Law
Enforcement, Department of Natural Resources, Room 840, 1800
Washington Street, East, Charleston, West Virginia 25305.

Section 4. Notice Regquirements

4,1 The applicant will send a public notice by certified mail to:

4.1.1 Each head of a household residing within five hundred feet
of the test firing site.

4.1.2 The principal of any schoolhouse located within four hundred
feet of the test firing site.

4.,1.3 The church representative of any church located within four
hundred feet of the test firing site.

4.2 Certified mail receipts will be kept by the applicant for
inspection by Division personnel until the grant of exemption
has been either approved or disapproved by the Department,.

4.3 The applicant will also publish a legal advertisement in a
newspaper of general circulation in the community in which the
applicant's business is located. The advertisement will
contain the information provided in the public notice. A copy
of the advertisement showing the name of the newspaper and the
date of publication will be sent with the application
submitted to the Department,

Section 5. Objections to a Grant of Exemption

5.1 The following individuals may protest the granting of an
exemption to an applicant:

5.1.1 Any individual who resides within five hundred feet of the
test firing site.

5.1.2 The principal, school personnel, and the parents of students
cf any schoolhouse located within four hundred feet of a
test firing site,

5.1.3 Any member of a church located within four hundred feet of a
test firing site.
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5.2 Division personnel will investigate in a timely manner all
substantive written objections to the granting of an exemption
that are received by the Department within thirty days after
the receipt of an application.

Section 6. Inspections
6.1 Test firing facilities will be inspected by Division personnel

prior to the granting of an exemption and at any time
thereaftefr when deemed necessary.
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APPENDIX A
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WEST VIRGINIA DEPARTMENT OF NATURAL RESOURCES
APPLICATION FOR A GUN REPAIR SHOP EXEMPTION

Name anc Address of Operator:

Business Name and Address:

County:

WV Business License No. Federal License No.

Location of nearest pistol/rifle range is miles from the premises.

Name, address, and telephone number of each head of household residing
within five hundred feet of the test firing site:

Nzme, zaddress, and telephone number of any schoclhcocuse located within
four hundred feet of the test firing site:

Name, address, and telephone number of any church located within four
hundred feet of the test firing site:

The Applicant understands and agrees to comply with the provisions of
the West Virginiz Administrative Regulations, Department of Natural
Resources, Chapter 20, Series IV-H.

Date: Signature of Applicant:
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APPENDIX B
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PUBLIC NOTICE

Name and Address of Business

is seeking an exemption from the West Virginia Department

of Natural Resources to allow firearms to be test fired at:

Description of Test Firing Site

Test firing may occur through between the

hours of _ - a.m. and P.m. You may protest the
granting of this exemption by writing to the Division of Law
Enforcement, Department of Natural Resources, Room 840, 1800
Washington Street, East, Charleston, West Virginiz 25305 within

fourteen days of the receipt of this notice.
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