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DATE: March 3, 1987

TO: LEGISLATIVE RULE-MAKRING REVIEW COMMITTEE

FROM: West Virginia Department of Natural Resources
LEGISLATIVE RULE TITLE: Hazardous Waste Management Regulations
1. Authorizing statute(s) citation:

West Virginia Code Chapter 20, Article 5E, Section 6

2. a, Date filed in State Register with Notice of Eearing:

January 7, 1987

b. What other notice, including advertising, did you give of
the public hearing? _
An official Department News Release was sent to all West
Virginia newspapers and radio and television stations.

¢. Date(s) of hearing(s): TFebruary 9, 1687

d. Attach list of persons who appeared at hearing, comments
received, amendments, reasons for amendments.
Attached X No comments received
Comments received, amendments, and ressong for amendments

appear in the Response to Comments filed with the agency-
approved proposed Legislative Rule.

e. Date you filed in State Register the agency-approved
proposed Legislative Rule following public hearing:

March 3, 1987

£f. Name and phone number of agency person to contact for
additional infermation:

Mr. Ron Shipley
Special Assistant to the Director
348-2761 '




3. If the statute under which you promulgated the submitted rules
requires certain findings and determinations to be made as a
condiltion precedent to their promulgation:

NOT APPLICABLE
a. Give the date upon which you filed in the State Register a

notice of the time and place of a hearing for the taking of
evidence and & general description of the issues to be decided,

b. Date of hearing:

c. On what date did you file in the State Register the findings
and determinations required together with the reasons therefor?

d. Attach findings and determinations and reasons:

Attached




TPREAMBLE TO APPROVED LEGISLATIVE RULES

HAZARDOUS WASTE MANAGEMENT REGULATIONS

Program: Hazardous Waste Management

Regulations: iHest Virginia Administrative Regulations, Department of
Natural Resources, Hazardous Waste Management Regulations, Series 35

Authority: West Virginia Code, Chapter 20, Article 5E, Section £
Aection: Appréygl of rules and response to comments

Summary: -‘The Department of. Natural Resources (DNR) 1is adopting
regulations designed .to be consistent and equivalent with the
regulations of the Unifed States Envirommental Protection Agency (EPA).
The Department proposed these regulations on January 7, 1987. The
proposed changes primarily contained regulations comparable to the
non-HSWA "Cluster 2" regulations. Cluster 2 regulations contain all
RCRA regulations promulgated between July 1, 1985 and June 30, 1986.
These regulations must be adopted by the State for the West Virginia
hazardous waste program by June 30, 1987. In addition to the Cluster 2
regulations, - the Department alsc proposed to adopt regulations
governing the requirements of small quantity generators, as well as
other miscellaneous changes.

Contaet: Ron Shipley, Special Assistant to the Director, Director's
Office of Regulatory Affairs, Room 842, 1800 Washington Street, East,
Charleston, WV 25305, telephone (304) 3&8 2761,

Supplemental Information: The proposed regulations elicited comments
from five commenters. Most comments centered around (1) typographical
changes, (2) issues of identicality or equivalenecy with the federal
rules, or {3) the impact of the proposed rules upon a particular
facility. The Department appreciates receiving all of the comments and
responds to the substantive comments as follows:

Section 3.4,2 Ligting of Hazardous Waste from Nonspecifiec Sources

The Department received two comments concerning this section. Cne
dealt with our inadvertently not speecifying industrial scurces which
were previously specified as (3) and (4). We have reinserted those two
industrial sources. The second comment dealt with specifying the
effective date of the proposed changes. The commenter noted that we
were specifying the effective date for waste K067 rather than K062. We
have corrected this effective date provision by not only specifying the
waste as K062 but also by moving the effective date provision for this
listed waste to Section 3.4.3.

Section 3.4,3 Hazardous Waste from Specific Sources

Two comments were also received concerning this section. Both dealt
with the proper wording of the industry designated in this listing.
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The first comment suggested that the Department use the disjunctive
word "or" rather than the word "and" in describing the "iron and steel"
industry. The second comment Informed the Department that the EPA
corrected this listing in a September 22, 1986 rulemaking designed to
restrict the 1listing to wastes generated only by manufacturing
facilities in SIC groups 331 and 332. This commenter suggested that we
adopt the later EPA rule. We have adopted this latter suggestion and
therefore did not need to adopt the former suggestion.

Section 3.4.4.f£ (Listing of Discarded Toxic Chemical Products, ete.)

One commenter peinted out that the reference to section 10.1.a should
be to 10.2.1. We made this chanhge.

Section 6.1.a.1 Purpose, Scope and Appliecability of Generator Standards

Une commenter suggested that the reference to Section 10.1 in this
subsection was inappropriate because it was not broad encugh to cover
ezemptions in other subsections of Section 10.

Section 6.1.a.1 deals with generators who produce more than 100
kilograms of hazardous waste per month. The only subsection of Section
10 which needs to be referenced is Sectien 10.1. Section 10.2 deals
with generators who produce less than 100 kilograms of hazardous waste
per month.

Section 8.1.5 Purpose and Scope of T3D Faecility Standards

One commenter pointed out that not z2ll of the requirements of newly
added Section 10 or existing 3Section 3.17.5 would be applicable to
generators accumulating hazardous waste and therefore urged that we
include the word "applicable" in this subsection. Although we did not
check this claim, we do not intend that inapplicable provisions ke
applicable to such generators; thus we adopted this suggestion.

Seetion 8.6.3.a.2 Closure Plan: Approval by the Chief

Two comments were received by the Department on this provision. The
first comment suggested that the language used was redundant since both
the initial. language of the provision and the last clause of that
provision stated that it applied "until closure is completed and
certified." We concurred and deleted the clause at the end of the
sentence. o - B

The second comment pointed oub that the Department did not include the
first sentence of the federal regulation reguiring the Regional
Administrator (Chief) to "insure that the approved c¢losure plan is
congistent” with specified sections of the regulations.

The Department intentionally left out that language when we proposed
the rule reasoning that the statutory provision of §20-5E-8(a) of the
West. Virginia Code confers the same responsibility on the Chief, That
section of the Hazardous Waste Management Act (HWMA) states:
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No person may own, construct, modify, operate or close any
facility or site for the treatment, storage or disposal of
hazardous waste identified or listed under this artiecle, nor
shall any person store, treat or dispose of any such hazardous
waste without first obtaining a permit frem the chief for such
facility, site or activity and all other permits as required by
law. Such permit shall be issued, after public notice and
opportunity for public hearing, upon such reasonable terms and
conditions as the chief may direct if the application, together
with all supporting information and data and other evidence
establighes that the construction, modification, operation or
elosure, as the case may be, of the hazardous waste facility,
site or activity will net violate any provisions of this
article or any of the rules and regulaticns promulgated by the
director as reguired by this article: Provided, That in
issuing the permits required by this subsection, the chief
shall not regulate those aspects of a  hazardous waste
treatment, storage or disposal facility which are the subject
of the permitting or licensing requirements of section seven of
this article, and which need not be regulated iIn order for the
chief to perform his duties under this article. (emphasis
supplied)

Based on the ccmment we reviewed our decision and have decided to add
similar language designed to be identical with the federal language.
Several issues are involved in this decision. They center around why
the language 1s needed and how the Chief's responsibility coincides
with other agency responsibilities alluded to in the proviso to
§20-5E-8{a) of the West Virginia Code,.

In order for the State to operate the hazardous waste management
program in lieu of the federal program, we must adopt statutory or
regulatory provisions which are congistent and eguivalent ¢to the
federal program. The federal hazardous waste management statute, RCRA,
vests the permitting and enforcement authority In the Administrator of
the United States Environmental Protection Agency. The Administrator
has, in turn, delegated responsibility for specifiic activities to the
various EPA Regional Administrators (RA) across the country. Thus it
iz sometimes necessary for the Administator to direct the RAs on the
manner in which they should exercise the powers which have been
delegated to them.

The West Virginia statute is different. Authority te operate the
hazardous waste management program was not concentrated in a single
individual or agency. The Department of Natural Resources  was
designated as the lead agency for the program and its Director was
given the responsibilty to promulgate regulaticns. Other agencies and
individuals, however, were granted rulemaking authority for their
agencies as well as permitting authority. For example, the Chief of
the Division of Water Resources was granfted authority to issue permits
to hazardous waste treatment, storage, and disposal facillties as
guoted above,
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The Director's rulemaking authority includes, among other things,
¢stablishing standards for the operation of treatment, storage, and
disposal facilities; compliance with the permitting provisions of
Section 8 of Artiecle B5E; and procedures and requirements for the
submission and approval of a c¢losure plan applicable to owners and
operators of treatment, storage, and disposal facilities. The Director
also has authority to promulgate rules and regulations "specifying the
terms and conditions under which the Chief shall issue, medify,
suspend, revoke or deny permits required by this article."
Conszequently, although the Chief has authority to issue permits, the
Director has the authority to specify conditions which will be in those
permits provided he establishes those conditions through the rulemaking
process which allows for public comment.

Thus the HWMA delegates authority differently than the federal statute
and fixes the Chief's responsibility to issue permits only if they are
in ecompliance with the HWMA and the Director's regulations.

Consequently, a state regulation which corresponds to the federal
language may nct be necessary since the Legislature has already
accomplished the delegation eontained in the federal regulation,

The federal rule, however, requires that an RA's approval of the
closure plan ensure compliance with performance standards in
regulations which, under the West Virginia regulatory scheme, are
promulgated by agencies other than the DNR. For ezample, 40 C.F.R.
§26L,.351 relates to closure of incinerators -- an area regulated by the
West Virginia Air Pollution Control Commission (WVAPCC). In addition,
ensuring compliance with the provisions of 40 C.F.R. §264.90 et seq.
brings into play the groundwater protection standards of. the Water
Resources Board. It 1is therefore necessary for the Director to be
specific as to the regulations whlch the Chief must consider when
granting closure approval.

Ineluding such a provision raises ofther dquestions concerning the
overlap of ~ duthorifty between the several different agencies. While
enacting a regulatory scheme involving Zfive 3tate agencies, the
Legisiature ineluded admonitions to the various agencies that they
should "avoid duplication" to the maximum eztent practicable and, in
this specific . section, a direct prohibition against the Chief issuing
permits regulating those aspects of hazardous waste treatment, storage
and disposal . facilities "which are the subject of the permitting or
licensing requirements" of other agencies.

The groundwater profection standards of the Water Resources Board are
net subject to permitting and licensing by the Board, since the Board
does not have permitting authority. Rather these standards are made
applicable to TSD facilities <through permittng by the Chief. The
closure provisions contained in 40 C.F.R. §2€4.351, however, are
different since they pertain to incinerators which are permitted by the
WVAPCC (See West Virginia Administrative Regulations, Air Pollution
Control Commission, Series 25, Section 24.01). However, the WVAPCC
does not review closure plans for the Incinerators; the DNR carries out
this program function.
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Thus, we have adopted the suggestion and, for clarity and completeness,
have included a reference to all state provisions paralleling this
federal provision, '

Section 8,6.3.¢.3 Permit Modifiecations for Closure Plans

One commehter pointed out that the Department misplaced the phrase
"waste piles" in the middle of the section and alsc scught clarifyng
language concerning submission of an amended c¢losure plan. We have
adopted the suggested clarification. The phrase waste pile, however,
is correct in this section and we offer the following explanation of
its retention.

This section is designed to parallel 40 C.F.R. §264,112(e)(3) which
deals with unexpected events impacting on the closures of all T3D
facilities. It also contains specific _provigions relating ¢to beth
surface impoundments and waste piles.

Sections 8§.6.4.b And 8.6.4.c {Time of Closure)

The proposed regulations add the word "hazardous" to this section so
that a facility must clese within cne hundred and eighty days of the
final receipt of hazardous waste rather than one hundred and eighty
days after the final receipt of waste. EPA considers this change to be
a elarification of an existing regulation rather than a substantive
change of any requirement.

Three commenters made suggestions regarding this section, One
commenter informed the Department that the change to this provision
would severely impact the operation of its publiely owned treatment
works (PCIW), Currently, this commenter sends sludge from its POTW to
a surface impoundment that does not plan o recelve hazardous waste
after October 30, 1988, Thus, the proposed rule would make it
emphatically clear that the surface impoundment could not remain open
to receive its non-hazardous sludge.

Another commenter suggested that the DNR delay rulemaking on this issue
since the parallel EPA regulatory provision (40 C.F.R. §264.113) is
being appealed to the United States Circuit Court of Appeals and
settlement negotiations are underway.

Finally, the owner of the surface Impoundment impacted by this
regulation urged that the Department allew its faeility to remain open
to receive wastes by placing specific operating and closure
requirements on the facility.

The EPA's rationale for adepting its clarifying rule was based on
several points. First, they considered the change to be merely a
clarification since the closure rule adopted a two-step process that
called for removal or dispesal of all hazardous waste from the facility
within 90 days after receipt of hazardous waste and compliance with the
closure performance standards within 180 days. In essence, the
reference made to waste rather than hazardous waste in the 180 day
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provision was inadvertent and should have been construed to mean
hazardous waste. Thus, such clarification was made merely  for

consistency.

Second, the EPA claims that this nonsubstantive change iIs consistent
with the "Ytwo-part 'prevention and ecare' system whose goal is Lo
minimize formation of leachate and migration of leachate to the
adjacent subsurface soll, ground water, or surface water."

Under the EPA regulatory scheme the goal of minimizing the formation
and migration of leachate is achieved through performance standards for
a surface lmpoundment which include the use of a liner, the removal or
solidification of the hazardous waste and the placement of a final
cover (cap) on top of the surface impoundment to minimize percolation
of liquids such as rainwater into the unit. This cap, 1in the EPA's
opinion, wiil also: {(a) prevent the filling of the unit with leachate
and overflowing; (b) protect surface wabter from runoff, and (ec)
discourage direct access to the hazardous waste.

Finally, the EPA claims that placement of the cap will reduce leachate
generation in the case of units which do not contain liners, and that,
since even lined units will "eventually lezk," the cap is "eritical for
the leng term control of the unit." The EPA also notes that 1t is
often not known whether the unit is leaking until it 1s detected by
groundwater monitoring and, therefore, the cap should be applied as
soon as possible.

It is axiomatic that in order for a state to refaln authorization, its
hazardous waste management program must be consistent, equivalent, and
no less stringent than the federal program. Consistency of programs lis
judged by the provisions of 40 C.F.R. §270.4. Equivalency of the state
and federal programs 1z judged by the state's Attorney General and EPA
by comparing specific provisions of the programs. However, no
principles have been established concerning how to determine whether a
state's program, which adopts provisions similiar to the federal
requirements, is equivalent to the federal provision.

Deciding whether a state regulatory provision is no less stringent than
its federal counterpart is also a judgment made by EPA which does not
have any guiding principles except to recognize that state exemptions
to federal requirements cannot be mandatory; rather, they must be
discretionarily given by the state authority.

Thus, in deciding upon approved regulatlons, the Cepartment must
consider not only the comments received but also this scheme of
federal-state relationships.

The Deparment recognizes the dilemma faced by the owner and users of
this necessary facility. We have adopted a new Section 8.6.4.¢ which
places atringent provisions on any surface impoundment which continues
to remain open to receive wastes after its final receipt of hazardous
wastes,
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In our opinion, the Department's approved regulation 1is consistent,
equivalent and no less stringent than the federal provision even though
it allows the surface impoundment to remain copen after receipt of the
the final volume of hazardous waste. The Department is hopeful that
the state O0Office of the Attorney General and the EPA will judge
equivalency and stringeney in a manner which considers the
environmental and health protections achieved by both programs rather
than an analysis which merely considers that the State program allows
the facility to remain in operation.

The rule that is being approved today will allow 4 hazardous waste
surface impoundment which ceases to recelve hazardous waste prior to
November 8, 1988 to. remain in operation after final receipt of
hazardous waste 1f six conditions are met., The Department is placing
this time limitation on the variance for several reasons. The variance
is a mechanism to address a change in the regulations. Owners and
operators, however, must not be given an unlimited amount of time to
make adjustments to their thelr waste disposal practices. Secondly, by
selecting a date of November 8, 1988 we are limiting this varlance to
facilities which are or could be in "interim status" (i.e. facilities
which, by virtue of their existence prior to gnactment of the law, are
not required to be in compliance with the full requirements of the
law). In this way facilities which are caught in the transition period
are not unduly disrupted, provided the Department ls assured that the
facility will not harm health and environmental concerns. This
philosophy is consistent with the federal program.

The first condition is that the facility will close, in accordance with
an approved closure plan, within 180 days after final receipt of its
last volume of waste. Other than applying this provision to the
receipt of waste, this language i1s identiecal to the EPA provision which
relates to final receipt of hazardous waste,

Second, the owner or operator of the surface impoundment must have a
valid hazardous waste permit for the unit which requires compliance
with all applicable State regulatory provisions as though it were an
operating hazardous waste surface impoundment. This requirement makes
the provisions of the State's current program applicable to such unit
even though it iz no longer receiving hazardous waste. The BState's
current operating standards are more stringent than the EPA program in
many ways, especially as the program protects agalnst off-site
migration of groundwater,

The State program establishes a groundwater protection standard which
triggers corrective action to prevent migration of groundwater whenever
a "statistically significant increase" of 2 hazardous constituent is
discovered in the groundwater. The EPA program, on the other hand,
allows the EPA to specify "alternate concentration limits" which could
allow contamination of the groundwater and still not require corrective
action, Thus the State program requires that corrective action
designed fo prevent migration of contaminated groundwater must always
be taken whenever a "statistically significant increase" is detected.
Considered together, the first two requirements mean that the State
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program will require more stringent groundwater protection standards
for a longer period of time at the unit then the EPA program requires.

The third condition which the facility must meet is that the owner or
operator must institute procedures to minimize the amount of head
created by any liquid in the surface impoundment. When considered
together with permit requirements concerning maintenance of adequate
freeboard to prevent overtopping, these provisions will also prevent
overflow and minimize +the pressure which may forece liquid out of the
unit and into the groundwzter.

Tne fourth and fifth conditions are modeled after the conditions for
receiving a variance from the minimum technology requirements imposed
by the federal Hazardous and Sclid Waste Amendments of 1984 (HSWA).
The State is adopting these requirements to reflect its concerns for
the same values and to implement the same kinds of protections for =2
surface Impoundment as Congress directed the federal program to
implement for operating surface impoundments disposing of hazardous
waste, :

Ensuring that the facility is actually in compliance with all
applicable groundwater monitoring requirements generally applicable %o
thig facility means that the unit will have in place an adequate system
for detecting whether the impoundment 1is leaking. This creates an
additional incentive for the owner or operator to operate the facility
in compliance with eritical provisions of the progran.

The fifth condition is that the surface impoundment is located at least
one-quarter mile from an underground source of drinking water as that
term is defined in the federal Safe Drinking Water Act. This provision
helps to ensure that if a leak occurs it will not immediately affect
the source of drinking water.

The sixth condition 1a fhat the owner or operator must make a
demonstration to the Chief sufficient to show thai no adverse impact to
human health or to the environment w®will result from the continued
operation, closure, and post closure pericds for the faecility. Such a
demonstration requires the same elements as the EPA would require for a
facility to be exempt from corrective action (i.e. to recieve an
alternate concentraticen limit). In this manner the Department places
into effect an extra layer of protection. Under the Department's
poliey corrective action must be taken to keep the leak from migrating
of f-site. This sixth condition, however requires that the Chief agree
that the unit is in a location where even 1if off-site migration did
occur, such migration would net be harmful. .

As an alfernative to this demonstration, the owner or operator could
demongtate that the unit has a synthetic liner which does not show
evidence of leaking or the owner or operator can make a demonstration
that the unit has design and operating procedures which, together with
its location characteristics, will prevent the migration of hazardous
constituents into the groundwater or surface water beyond the point of
compliance. This is the same demonstration that the HSWA would allow a
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facility to make to be exempted from the double liner requirements. The
Department is allowing this condition as an alternative for £the sixth
condition because it is directed at the same goal as the sixth
condition -- preventing impact from a leaking surface impoundment.

We believe that these six conditions implement provisions that are
equivalent to and no less stringent than the EPA's requirements for the
closure of a hazardous waste surface impoundment.

Allowing the unit to remain open as a waste management unit regulated
by the Hazardous Waste Management Act means that the unit will be
governed by the State's more stringent program for a peried of time
which is longer than the coverage that the unit will receive under the
less stringent federal program. For example, if the facility ceases to
receive hazardous waste under the federal program, it would be covered
by the federal program for thirty years under the post-closure care
period. Under the State's scheme, a facility which remained open to
receive waste would be covered for the entire time it received waste
and then for the thirty year post-closure care period. Due to the
relatively slow rates of lateral migration in groundwater, this extra
time may be significant for detecting leakage from the unit.

Not only is the regulatory time lengthened for the faeility but the
facility will alse be subjected to the same provisions as an operating
unit, rather than as a closed unit. This means that the facility will
be subjected to more stringent regulations than a closed unit as well
as more frequent inspections and attenticn.

Comparing the State's regulatory scenario with the federal 'prevention
and ecare" regulatory scenario discussed by the EPA In its preamble is
difficult since the federal. regulatory scenario does not apply to
"interim status" units. Indeed the federal program allows "interim
status" hazardous waste management units to close without either the
liners or the leachate collection system which the EPA discussed as a
part of their regulatory scenario. In addition, the cap for interim
status facilities deoes not need to meet as stringent regquirements as
the final cover which the State program will require.

The State variance process is not mandatorily applied. The Chief can
reject the request for the variance If the cwner's or operator's
demonstration does not convince the Chief that the continued operation
of the unit will not have an "adverse impact to human health and the
environment." This is the same demonstration that EPA requires to
allow a leaking faeility to continue operation without corrective
action. The State program, of course, would not allow a leaking
facility to continue without  corrective action. Rather, the
demonstration is used by the State as a test to ensure thal the unit is
located in arn area where harm could not ocour to human health or the
environment if a leak did oceur, rather than a test occurring after a
leak has occurred. Furthermore, it iz only one basis for allowing
continued operation of the unit as a waste disposal unit,

If the owner or operator chooses to seek a variance from the time of
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closure rule based on the liner requirement, %fhe Chief must also review
the documentation and approve it before the variance is granted. We
should note that an owner or operator seeking the wvariance on these
grounds must meet the same requirements as a facility seeking a
variance from the "minimum technology reguirements" under the H3WA and
thus could remain open to receive hazardous wWaste under the federal
program without installing a double liner.

Section 9.4.1.b.2 Hazardous Wastes Burned for Energy Recovery

One commenter pointed out that the ezemption contained in this section
is intended to apply only to "conditionally exempt" small quantity
generators and therefore suggested that we add that phrase . into this
provision. We have done so.

Section 10.2.7 Small Quantity Generator Exelusion From Regulation

One commenter questioned the scope of the phrase "manufacturing
facilities" in the parenthetical comment contained in this section. We
have included a reference to the SIC Manual for clarity,

Section 15.1.b Neotification of Transfer of Property Containing
Hazardous Waste

One commenter urged that we retain this provision since it was the only
place where the State required such noftice. After analysis we decided
to keep this provision rather than delete it as originally proposed.

Section 15.4.¢.1 Ability to Remove Notation on Deed

A commenter urged us to not allow removal of the notation in the deed
that hazardous waste was disposed of at the site, even if the hazardous
waste was properly removed. We have deleted that ability so that the
only option is for the owner or operator to add the notation that
hazardous wastes have been removed from this site. In that way all
fature owners can be notified that hazardous waste was disposed of at
that site at some point in time,
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Section 2. Definitions (Definitions of "active life", "final c¢losure",
"hazardous waste management unit", 'partial closures", and "small
quantity generator" were added or amended effective May 1, 1987.)

For the purposes of these regulations, the following words and phrases
shall have the meanings ascribed to them in thisz section unless the
context of the regulations indicate otherwise: : .

"Aefiive life" of a facilifty means the period from the Initial receipt
of a hazardous waste at the faecility until the Chief receives
certification of final closure,

"ietive portion" means that portion of a facility where treatment,
storage, or disposal operations are being conducted. It includes the
treated area of a landfarm and the active face of a landfill, but does
not inelude those portions of a facility which have been closed in
accordance with all applicable closure requirements;

* * * * *

"Federal, state, and loecal approvals or permlts necessary to begin
physical construction" means permits and approvals required under
federal, state, or local hazardous waste control statutes, regulations,
or ordinances;

"Final closure" means the c¢losure of all harardous waste management
units at the facility in accordance wWith all applicable closure
requirements so that hazardous waste management activities under
Section & of thesge regulations and 40 C.F.R. Part 265 are no longer
conducted at the facility unless subject to the provisions in Section
6.3.5 of these regulations.

UFinal cover" means cover material that is applied upon closure of a
landfill and is permanently exposed at the surface;

* *» * * *

"Hazardous waste management" means the systematic control of the
collection, source separatlion, storage, transportation, processing,
treatment, recovery and disposal of hazardous wastes;

"Hazardous waste management unit" is a contiguocus area of land on or in
which hazardous waste is placed, or the largest area in which there is
gignificant likelihcod of mixing hazardous waste constituents in the
game area. Examples of hazardous waste manzgement units include a
surface impoundment, a waste pile, a land treatment area, a landfill
cell, an inecinerator, a tank (including its associated piping and
underlying containment system), and a container storage area., A
container alone does not constitute a unit; a unit ineludes containers
and the land or pad upon which they are placed.

"Flash point" means the minimum temperature at which a liquid or solid
gives off sufficient vapor fto form an ignitable vapor-air mixture near
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WV Administrative Regulations
Department of Natural Rescurces
Series 35, Legislative Rules

the surface of the liquid or solid. An ignitable mixture is one that,
when ignited, is capable of the initiation and propagation of flame
away from the source of ignition. Propagation of flame means the spread
of the flame from layer to layer independent of the source of ignition;

* * * ¥ *

"Partial elosure" means thz closure of a-disersebe-part-of-a-faeiiify-in
aceerdanse--with--the--applisable---glogure---requiremenés---of---5hege
regulabions 2 hazardous waste management unit in accordance with the
applicable clogure requirements of Section 8 of these regulations and
40 C.F.R. Part 265 at a facility that containg other active hazardous
waste management units. For example, partial ¢losure may ingclude the
closure of a tank {ineluding its associated piping and underlying
containment svstem), a landfill cell, =z surface impoundment, a waste
pile, or other hazardous waste management unit while other units of the
same faecility continue to operate.

* * * * *

"Sludge" means any solid, semi-sclid or liquid waste generated from a
municipal, commercial, or industrizl wastewater treatment plant, water
supply treatment plant, or air pecllution contreol facility, exclusive of
the treated effluent from a wastewater treatment plant;

"Small quantity generator"” means a generator who generates less than
one thousand {1000) kilograms of hazardous wastes in a calendar month.

"State act" means the Hazardous Waste Management Act, W. Va. Code
§20-5E-1, et seq.

* #* * * ¥®

Section 3. Identification and Listing of Hazardous Waste

* % »* * *

3.1.4 Speeial-Requiremenss--for--kHasardous-~Wasbe--Generased--by--Smail
Quanbiby-Cererakers (Reserved effective May 1, 1987)

3+3:la-A-gorerator-ig-a-smali-gquarbiby-generator-in-a-catendar-monsh-if
ke-generabes-less-skan-4000-kilegrams-of -hasardeus-wasse-in-Ekat-nonshr

3+3-Ub-Excepb-for-shoge-nagtes-idenbified-in-paragraphs-£e}-ard-(£3--of
this--seebiony--a--gmatl--guansity-generatorla-hagardous-vasses-are-nab
subjees-bo-pegulabion-under-Seebions-6r~8y-ard-3i-0f-shese--reguratbions
aad--49--G-E<R+---Paps--268~——provided--she-gererator-goEpiies-witk-5he
reguircmenbg-of-paragraph-{g)-and;~if-apptisable-£3}-of-shis-seebiony

3ri-da-Hasardeus-waste-that-in--peeyeled--znrd--fhak--is--exaluded--From
rogulabion--under--Seebions-3-3:54a3£23¢iii}-and-{v}g-£ad{dy-or-O-U-in
nos-inetuded-in-bhe-guantisy-doberninabiens-9f-his-gesbion-and-ig--nes
subjees--5o--any-requircments-of-bhis-seebionr--Hagardouns-wasbe-Shat-18
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subjees-te-the-requirezepts-of-Seebions-2-1-8Lb}-and-{er-ard-0+37~-0ly
and--9r6--is-ineluded-in-bhe-quansiby-determirabion-of-this-neesion-and
ig-gubjesb-59-5ke-requirenents-of-bhin-geabiony

Z-d-ld-In-detbermining-the-guantiby-of-nasaprdous-waste-Re--geneprakesr--a
generabor-naed-nob-ingludes

2rizlrdri-Hig-hasardous-wasbe-wher-is-is-removed-£from-on-site--shkorages
ep

3+3:4-d-2--Harardous--naste--produced--by--orn-gike--5reatment--of---kis
kagardeus-wasber )

3-i-le-If-a-gmall-quanbity-goncrabor-genorabes-asubely-harardeus~--waste
in--a--galerndap--monbh--in-quanbibies-gpreaker-Sthan-seb-forbh-belewy-ail
guarpbibieg-ef-shab-geubely-hamardous-wasse-are-fully-subjeet--bo--thege
reguliabiorat

2rizlize-i-A-Bobat-ef-ene-kKilogram-of-eommeroiat-chemiaai--produats--and
manrufaeckburing-chomieat-inkormediabes-having-the-generie-names-Ltigked-in
Srlslifed;-—-and--off-gpeaificabion--commepeial--chemical--produets--and
marufacburing-chemical-inkermediabes-whichy-if-bhey-meb-gpeaificabionsy
would-have-the-gererie-names-lisbed-in-3-4-lUle}s

3rizlrer2-A-bobal-0f8-100-kilograms-of-any-residuc-or-eonbarinated-seily
Wabep-op-ather-debpig-resuising-from-the-aelean-up-of-a-gpitly--inko--ep
8R---2R¥--iand--or--Habepy--9f--any--pommersial--ckhemieal--produebs—-orp
manufasturing-chemioal-inbermediabes-havirng-the-gererio-pames-1isted-in
3-4-lU{e}r-op-any-vesidue-or-aonsaninased-goilr-waber--op--okher--dabris
eegulbing-from-the-oicanup-of-a-spitis-into-op-on-any-land-oe-waters-of
arny--o£f-ppeeifieabion--gommeratali--ehenisal--produebs-or-nanufacburing
ehemieat-inbkormediabes-whichy-2£-bRey-meb--gpeaificasionsr--would--kave
tRe-generia-names-igted-in-3-U-4fe}r

3ri-Uf-L--pmali--guarbity--generator--may--aceurdiate--kagardeus--waste
gA-giber-~-If--he--aceumulaben--ab--any--sime-pore-skhan-a-tasal-ef-1060
kitogramg-of-kis-kagardous-waster-or-his-aaubeiy--hasardeus--wasses--4in
guanbsibics--greaben-than-shose-seb-Fforbh-in-paragrapha-{erfir-er-£a3éi2y
af--5his--gea5ien--all--af--thoge--aacumulased-~wasbea--for--which--tEhe
aesumulabior-limib-was-execcded-are-fuily-Bubjees-tg-bhese-regulatbionss
The--5ime--period--of--Scetion-6-3-5-For-aeeunmdtabion-of-nasben-on-gike
beging-for-a-gmail--quanbisy~-generabopr--when--the--aaeumuiated--wagses
exaeged-6ha-applioabic-exelugion-zeveis

2-icig-In-epder-for-hagardous--Wasgse--generased--py--a--small--guanbisy
generator-5o-be-eretuded-from-futi-preguiabion-under-5shig-~geesiony~-5he
generakap-mugks :
3ririrgri-Comply-with-Seebiong-L-and-6ri-1-0f-5hese-regulabionst

3r3slrpg-2-If-he--atores--hiz--hagardous--Hasse--on-sisey--shore--i5--in
eempliarce-with-Ekhe-requirencntg-of-paragraph-££}-of-shig-seasiony

35HW030387a l _ o _ .13




e

WV Administrative Regulatlons
Department of Nabural Resources
Series 35, Legislative Rules

S+3-4-g-23-Esbablish-and-mairntain-on-sike-a--writben--record--speeifying
the--quarbiby--ard-5¥pes-of-harardous-wastes-disposed-afy-the-dases-the
Wasbes-were-transporbed-off-sikey-and--the--final--dispesision--af--the
wasbegi---ard---{Commenbi—-~-This--reoordkeeping--requiremens--is--oniy
appiiscable-bo-manufackupring--faeilibies~---Nonmanufaeburing--Ffaaizibien
gueh-as-schoolsy-gervice-stabionsy-obar-are-neb-required-50-gompty-wish
thig-subsesbionss

3x3-4-g-Ud-Bither-break-or-dispese-of-Ais-hasardous-vasse-ir-an--on-sise
faeilibyy-or-cnoure-delivery--5o--ar--off-gibe--aboragey--breasment--or
digpogsal-fagilibyy-either-of-which-4s¢

3+irlogrli-i-Pormibbed-under-L0-6-FrRr-Part-270-0f-6he-Ffederat-aodey

3ci-lirgrlizii-Ta-inberinm-siabug-under-46-6-F-R---Papbs-270-and--265--and
20-85-30-pf-khe-Wesb-Virginia-Codey

2378 rgodriii-Pormitbed-by-5hin-S5abe--urder--Scaebion--14-00~-0f--Ehese
Peguiasions$

2:izlrgsldriv-Permibied-by-bhig-Sbabe-bo-manage-indugbrial-wasbes--under
the--Waber--Rallubion--Gonbrol—-Aeb;--(Commenb+--Afber-Marek-345-1G86-a
small-quanbiby-generabor-will-ros-be--aliowed--50--gerd--is5--kagardeus
wasbe-5e-this-sype-eof-faeiliby+)

3+3zlrg-l-v-Aubhoriged-5o-manage-hasardous-waste--by--a--8babe--with--2a
hagavdeous-wasse-pregram-approved-undepr-46-G-F-R--Rar§-2733

3r 47“73747’55&-&-?89iii%y—whéeh-}

3+3-4-g-l-vi-A-Benefietaliy-uses-or-pe-usesy-or--tegitimately--reayates
op-reelaims-hig-wagses-op

S3ri-lUrg-lrvi-B-Treaba-his-waske-prior-to-bereficial-uge-op--re-usey--op
regibimate-reoyeiing-or-preciamabions

3+3-l-h-Hagardous-wasbe-gubiees-bo-bhe--reduced--reguirenents--of--5his
seebier--may--be~-miged--wibh--Ronhagardons-wagbe-and-remain-subjeos-5o
thege-neduneed-requirementa~even-bRough-she--resulbanb--minbure~--cxeesads
the-gquanbiby-iimibabions-idenbified-in-thig-seesiony-uniess-bRe-mixsure
mees5--aay--of--the--gharaeberisbiea--of-hagardous-nasbes-idensified-in
Secebion-3+3x -

2-3:Usi-If-g-smali-quanbisy-generator-mines-a-wasbe--with--a~-kagardoss
wasse--5hakb--oxcceds--a~-guanbiby--cxalusion-ievel-of-bhig-scebieny-5he
misbupe-ig-subjeeb-Eo-fuli-reguiasions

3:3-bs3-A-small-quanbiby-generabor-shab-generates-mere~~than--1097--bub
leas--than--1000--kilograms-of-hagardeus-Waske-or-who-gonerabeg-aeubely
hagardous-wasabe-in-an-amours-greaber-skan-speeified-in--Seebion--3ri-le
iR--any--galeondap-menth-shali-be-subjeet-te-the-foirlowing-requirementsy
in-addibion-so-5kese-raguironenss-enumerabed-in-saragraphs-{as--shreugh
(i}-of-bhis-seabiont :
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3+4-8+3r3-The-manifesb-requirements-of-Seasion-6-2y--exeepb--that--such
small--guanbiby--generabors-are-onlty-required-to-compiete-the-follenwing
ikems-oR-bhe-generabor-gegment-of-she-Uniforu-Harardous-Wasbe--Manifess
prior--so--shipping--hagardeus--wasbe--sff-site-for-treatmensy-skorages
dispesal-gr-reeyaiiag:

2-irbcd-4-i-Gererator-namer-addressy-and-aignature-titems-3-and--16--on
the-Uriform-Hasardeus-Waste-Manifest-forms)

3+izliv3ririi-The-name-ard-address-of-the-faeitiby-desgignabed-5e-reeeive
fhe--kagapdoug--waste--{item--Q-pa~tho-Urifopm-Harardous-Waste-Marifess
form}+

2rdrlcdrdciii-The-BOT-deseripbion-of-the-nasbey--ineiuding--the--proper
skippipg---Rame;---hasard---glassificabiony--—and---5he--UPNU__gp--UNAT
identifieabion-number-fiben-1i-on-she-Unifore-Hagardeous-Wagke--Marifess
form}r

2rizlirdririv-The-number-and-sype--ef--cornbaineprs--of--hasaprdeus--naskes
{ikem-i2-9n-the-Urifeorm-Hagardous-Wasbe-Marifess-Fform)r--(COMMENT +-Each
eonbainep---Eusb---be--properly--markedy--labeledy--and--meet--all--BaT
ppeeificabions}r-and

2rirlc3rirv-Fhe-tobat-quanbiby-of -hagardous--wagke--fo--be--transperted
gff-pite--Lfikema--12--apd--3l~-on--bke-Uniforp-Hasardeus-Wasse-Marifess
form}+ - : — :

2rirlirdr2--The--pre-trarsporb-~DOT--packagingy--tabelingy--marking--and
plaearding-requirements-deseribed-in-Seabion-6-3-0f-5hese-regulations+

3+4:li-3-3-The-neeondkecping-requirements-of-Seebion-6-U4-44a}y-£fay--and
{d3-and-6-U-lU3-and

3:3<8-3-4-The-gpecial-eondisions-of-Seebiorn-6-5+

*® * * * *

3.2.2 Criteria for Listing Hazardous Waste

3.2.2.c The Director will use the criteria for listing, specified in
this section, to establish the execlusion limits referred to in 3=i:le
Section 10.2.3 of thege regulations.

* * * * *

3.4 Lists of Hazardous Wastes

# * * ® *

3.4.1.d The following hazardous wastes listed in Section 3.4.2 or 3.4.3
of these regulations are subject to the exzclusion limits for acutely
hazardous wastes established in Seesiern-3r1i:4 Sectlon 10.2.5 of these
regulations: (Reserved)
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* * * * *

-~ 3.4.2 Hazardous Waste from Nonspecific Sources (F006 amended effective

May 1, 1987)
Hazardous Waste No. Hazardous Waste . Hazard Code
FO06 . . . . . . . HWastewater treatment sludges from

electroplating operations ezcept

from the following processes: )

(1) sulfuric acid ancdizing of aluminum;

(2) tin plating on carbon steel; (3) zine
plating (segregated basis) on carbon steel;

(4) aluminum or zinc-aluminum plating on
carbon steel; (5) cleaning/stripping
asgociated with tin, zine and aluminum

plating on carbon steel; and (6) chemical
etching and milling of aluminum, (T)

* * * * ¥

2.4.3 Hazardous Waste from Specific Sources (K062 amended effective
May 1, 1987)

Hazardous Waste No. Hazardous Waste ) Hazard Code

* * * L] *

K061 . . . . . . . .Emission control dust/sludge from the primary
production of steel in electric furnaces (T)

K062 . . . . . . . Spent pickle liquor frem generated (C,T)
by steel finishing operations of
facilities within the iron and steel
industry (SIC Groups 331 and 332)

* * * * *

3.4.4.e The ceommercial chemical products, manufacturing chemical
intermediates or off-specification commercial chemical products or
manufacturing chemical intermediates referred to in Sections 3.4.4.a
through 3.4.4.d of these regulations, are identified as acute hazardous
wastes (H) and are subject to be the small quantity exclusion defined
in 3:03:044{a} Section 10.2.5 of these regulations.

* * * * *

3.4.4.f The commercial chemical products, manufacturing chemical
intermediates, or off-specification commercial chemical products
referred to in Sections 3.4.4.a through 3.4.%.d of +these regulations,
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are identified as toxic wastes (T) unless otherwise designated and are
subjeet to the small quantity exciusion defined in Seebion-~3:3;4
Section 10.2.1 of these regulations.

* * #* * *

Section 4. Notifiecation of Hazardous Waste fActivity Regulations

4.2 Notification

4.2.c Any person exempted from the federal notification requirements
but subject to West Virginia notification requirements as specified in
2+3-4-ard-3+1:-5 Sections 3.1.5 and 10 of these regulations shall notify
the Chief in writing of their hazardous waste activities within ninety
(90) days of the effective date of these regulations or the date of
initiation of such activities, whichever is later., Notification may be
accomplished by use of EPA Form 87C0-12 or the provision of the same
information in any other manner selected by the notifier.

* * * * *

Section 5. Standards fpplicable to Transporters of Hazardous Waste by
fdir or Water or Both (Repromulgated effective May 1, 1987)

5.1 The Director hereby adopts and incorporates by reference 40 C.F.R.
Part 263, as published in the Code of Federal Regulations on the
effective date of these regulations insofar as such regulations relate
to the transportation of hazardous waste by air and water,

5.2 Whenever the term Administrator or Regional Administrator is wused,
the ¢term shall have the meaning of the Director of the Department of
Nafural Resources.

Section 6. Standards Applicable to Generators of Hazardous Waste

6.1 Purpecse, Scope, and Applieability {Section 6.1.a.° amended
effeative May 1, 1987)

£€.1.a This section establishes standards and regulations for generators
of hazardous wastes.

6.1.a.1 Generators that generate more than 4600 one hundred (100)
kilograms of hazardous waste, identified or listed in Section 3 of
these regulations, in any calendar month or who generate acutely
hazardous waste 1in quantities greater than the amounts listed in
3=4-l4re Section 10.1.5 of these regulations are subject to all sections
of these regulations, except as otherwise provided in Seetiong & and
10.1 of these regulations.

6ri-ar2-Smati-quanbiby-generabors-thab-generabe-bebHeer-~100--and--1000
kitograms--9f--hagardoun--wasbey--idenbificd--or-Listed-in-Seakion-3-of
thege--reguiatbiensy--in--any--qalerdar--month--apre---gubjees---E0---Ehe
reguivements---of--Seabion--6-~ligbed~-in--Seabion--3ri-lU{i}--0f--5hace
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regutabiens-

* * * ® *

6.3.5 Accumulation Time {Section 6.3.5.b amended effective May 1, 1987)

* * * * *

6.3.5.b A generator who accumulates hazardous waste for more than
ninety (90) days is an operator of a storage facility and is subject to
the applicable requireménts of Sections U4, 8, and 12 of these
regulations, the permit requirements of Sectlon 11 of these regulatlions
and 40 C.F.R. Part 265 unless he has been granted an extension to the

ninety (90} day pericd. Such an extension may be granted by the |

Direeber Chief if hazardous wastes must remain on-site for longer than
90 days due to unforeseen, temporary, and uncentrollable circumstances.
An extension of up to thirty (30) days may be granted at the discretion
of the Dirveetor Chief on a case-by-case basis. Before the end of
ninety (90) days, or any extension period granted by the Direesor Chief
(not to exceed thirty days), the generator must either f{ransport T all
such hazardous waste off-site to a designated faeility, or, if held
on-site for more than ninety (90) days, place such hazardous waste In
an on-site facility that is either permitted under Section 11 of these
regulations or under 40 C.F.R. Part 270 or which has interim status or
which is authorized to manage hazardous waste by a state with a
hazardous waste program approved by EPA.

* * #* * *

Section 8. Standards for Qwners and Operators of Hazardous Waste
Treatment, Storage and Disposal Facilities

8.1 General, Purpeose, Scope and Appliecability

*® * * * *

8.1.5.b & generator accumulating waste on site in compliance with
Section 6.3.5 of these regulations provided the applicable requirements
of Sections 3.1.4 and 3.1.5 of these regulations are complied with.

* »* * * *

8.5.7 Unmanifested Waste Report

If a facility accepits for treatment, storage or disposal any hazardous
waste from an off-site source without an accompanying manifest or
shipping paper and if the waste is not excluded from the manifest
requirement by Seesiern-3-i-U Section 10 of these regulations, then the
owner or operator shall prepare and submit a single copy of a report to
the Chief within fifteen (15) days after receiving the waste, on a form
preseribed by the Chief. The report must be designated "Unmanifested
Waste Report" and shall include the following information:
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#* * # * *

8.6 Closure and Post-Closure (Amended effective May 1, 1687)

8.6.1 Appliecability

Except as Section 8.1 of these regulations provides otherwise:

8.6.1.a Seabions-8-6:2---8+:6,87-15-3-ard-18-3 Sections 8.6.2 through
8.6.6, 15.3, and 15,4 of these regulations {which concern closure)
apply to the owners and operators of all hazardous waste management
facilities; and

8.6.1.b Seebions-Br6-2-—-8+6+87-48-4-ard-46+3 Sections 8.6.7 through
8.6.9, 15.3, and 15.4 of these regulations (which conecern post-closure

care) apply to the owners and operators of:; (1) all hazardous waste = .

disposal facilities; and (2) waste piles and surface impoundments from
which the owner or operator intends to remove the wastes at closure to
the extent that these sections are made applicable to such facilities
in Sections 8.9.7 and 8.10.9 of these regulations.

8.6.2 Closurs Performance Standard

The owner or operator must close the facility in a manner that:
8.6.2.a Minimizes the need for further maintenance;

8.6.2.b Controls, minimizes or eliminates, to the estent necessary %e
pravers---5hreaks to  protect human health and the environment,
pest-closure escape of hazardous waste, hazardous waste constituents,
leachate, contaminated eairfai:  runoff, or hazardous  waste
decomposition products to the State waters or to the atmosphere; and

8.6.2.c Complies with the closure requirements of this Section 8.6.2 of
these regulations including, but not limited to, %the requirements of
Sections 8.7.10, 8.8.5, 8.9.7, 8.10.5, 8.11.11, and 8.12.11 of these
regulations and West Virginia Administrative Regulations, Air Pollution
Control Commission, Series 25, Section 24,01,

8.6.3 Closure Plan:; Amendment of Plan

8r6:3ra-The-owner-or-operaber-of-a-Ragardous-wasbe-aanagenens--faeiziby
muss-have-a-weiktben-alosupe-piany--THe-plan-must-be-gubmibbed-wibh-Rass
B--of-the-permib-applicabion-ik-aecesrdanae-with-Seetiorn-13:8-2-0f-5hese
rogulationsy-and-beeome-a-aondibion-of--the--permisr--~L--06py--0f-~5he
approved--plan-~-and--ati--revisiora--56--the--plan--musi-be-keps~as-she
faeiliby-unbil-elosupre-ig--gompiebed--and--aerbificdr---The--pian--muss
idenbify--gbepa-rReaeasary-50-eorpletely-or-parbiatiy-aioge~she-£faailiby
at-any-poinb-during-ibs-intended-operabing-tife-and-bo-complebely-alase
the-faeiiiby-ak-the-erd-of-ibn-inbended-operabing--iifer---The--alogure
pian-musb-iraiudey-ak-icasts

8§+6+3-ar}-A-deseripbion-of-how-and-whon-bhe-faeilisy-will-be--parbialiy
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eiogedy—-if--appiiaabley--and--Ffinatly--alopedr-~-The--desoripsion-nuss
fdenbify-the-masimum-exbonb-of-the-operabion--whiah--will--be--uneloged
duping-the-tife-af-the-fasizibyr-and-how-fho-applieable-requirereniag-of
thig-geebion-wili-be-mesy

8rbr3-ar2~AR-esbimate-of-bhe~naximum-inverbory-of-wasbes-in-sborage-and
speabmenb-ab-any-Eimo-during-bhe-1ife-of-bhe-Faeiiibys

8+8:r3+av3-A-Deseripsion-of-5he-stepa-reeded-59--deesrbaminabe-~faailiby
eguipment-dupring-elogurcs

8+6-3-a-l~Ar-o5bimate-af-the-oxpectad-year-of-giosure-—-and--a--gehedule
fop~--final-glosuprer--The-seheduie-musb-inoluder-ab-a-minimumy-she-508ald
bime--pequired--tg--aioge--bhe--fasitiby--and--the--bime--required--£for
interveniRg—-alogupre~-ackbivities--which--wiiit--aliew--Eracking--of--the
progress-of--ologuper---{CommerE---For--e¥ampler--in--bhe--eage--9f--a
2a3rdfilly~-eabimakes--of--the-Eime-reguired-5o-treab-and-digpone-of-all
Wasto-inv¥enbory-and-of-bke-fime~required-to-ptaec-a-final-cever-musk-be
inaluded}s

8v6+3+a-0~And-must-pabisfy--the~-appliaable--requircmeonts--of--Seations
816#27"8?6741——876167-—81¥f497~—818757—879v¥?-8791497-3149797—87441447
8+32-11-and-Air-Pollubion-Consrol-Reguiabion-4XV,-Seebion-24y

8:6+3:b-The-oWner-eopr-operator-may-amend-5he-etesure-plan--ab--any~-bime
duping--the-~-aebive--1ifo--of--Ehe--faeilibyr—--(The-aebive-1ife-9f~the
faeility-ig-Shas-peried-during-whkich-wasie-are-periedieaily--reeaivad+
The-oWner-~or-gperabor-mugt-amend-the-plan-whenever-charges-in-operating
piang--op~£faeiliby-design-affees-the-sioourg-plany-or-whenever-shere-ig
a-ehkange-in-She-expeabed-year-of-alosurer--When-the-oWRer--op--gperakor
roguests-a-permib-modificabion-to-autheprize-a-change-in-operabing-plaes
er--faeiliby-desigry-a-modifieabion-of-5he-atopure-plan-musb-be-made-ak
Ehe-game-bimer--2f-a-permib-modificabion-in-rosb-necded~ko-aushorine-khe
ehange--iR--opeprabing--plans--er--fasiiiby--designs--fhe--requegb--~£fon
modifieakbior--ef--the--elosure-piak-muss-be-nade-wisthin-ainby-£60}-days
after-5ke-ehange-in-operabing-plang-or-faeility-design-oeaurgs

8+6:3-e-The-owWrer-or-aperaber-muss-nebify-she-Chief-at-leass--180--days
pricr-to-the-expecbed-elasure-datar

8+6-3-d-All-elesure-plans-musb-be-approved-by-the-Chief--based--on--~khe
determinabion--~af--eomplianee--with--She--appiiecable--peguivemensg-~~of
Seetéens—gf6727—8f6147—81676-;—87¥74@7--87815T--879737-—8791491--874979
8+44:345-~8-33-43-and-Air-Potlubion-Contreol-Regulation-Y¥Y;-Scebion-2U~
Upon-apprevaly-the--siggure--plan~-shatl--beoome~--a--cordibion--gf-~5he
Hamardous-Wasbe-Management-Repmib-

€.6.3.a Written Plan.

8.6.3.a.1 The owner or operator of a hazardous waste management
facility must have a written closure plan. In addition, certain
surface impoundments from which the owner or operator intends to remove
or decontaminate the hazardous waste at partial or final closure are
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required by Section 8.9.7.c of these regulations to have a contingent
closure pian. The plan must be submitted with Part B of the permit
application in accordance with Section 11.5.1 of these regulations and
approved by the Chief as part of fhe permit issuance procedures under
Seetion 11 of these regulations and will become a condition of the

permit. : S e

8.6.3.a2.2 The Chief's approval of the plan must ensure that the
approved closure plan is consistent with Sections 8.6.2 through 8.6.6
of these regulations, the applicable requirements of Sections 8.7.10,
8.8.5, 8.9.7, 8.9.10, 8.10.9, 8.11.11, 8.12.11, 8.13, and 13 of these
regulations, and the reguirements of West Virginia Administrative
Regulatlonsg, Air Pollution Control Commission, Series 25, Section
24.01. Until final eclosure is completed and certified, a copy of the
approved plan and all revisions of the plan must be furnished %o the
Chief upon reguest (inecluding reguest by mail),

8.6.3.b Content of Plan. The plan must identify steps necessary to
perform partial or final closure, or both, of the facility at any point
during its active life. The closure plan must inelude at least:

8.6.3.b.1 A description of how each hazardous waste management unit at
the facility will be closed in accordance with Section 8.6.2 of these
regulations; and

8.6.3.b.2 A description of how final closure of the facility will be
conducted in accordance with Section 8.6.2 of these regulations, The
description must identify the mazimum extent of the operations which
will be unclosed during the active life of fhe faecility: and

8.6.3.b.3 4n estimate of the mazimum inventory of harardous waztes ever
on-gite over the active life of the faclility and a detailed description
of the methods to be used during partial eclosures and final elosure
ineluding, but not 1iimited to, methods for removing, transporting,
freating, storing, or disposing of all  hazardous wastes and
identification of the type{(s) of the off site hazardous waste
management units o be used, if applieable; and

8.6.3.b.4 A detailed description of the steps needed to remove or
decontaminate all hazardous waste residues and contaminated containment
3yster components, equipment, structures, and soils during partizl and
final closure including, but not limited to, procedures for cleaning
equipment and removing contaminated soils, methods for =sampling and
testing surrounding solls, and criteria for determining the extent of
decontamination required to satisfy the closure performance standards;
and

8.6.3.h.5 4 detailed description of other activities necessary during
the closure pericd to ensure that all partizl closures and final
closure satisfy the closure performance standards ineluding, but not
ilimited to, groundwater monitoring, leachate collection, and run-on and
runcff control; and
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8.6.3.b.6 A schedule for closure of each hazardous waste management
unit and for final closure of the facility. The schedule must ineclude,
at a minimum, ¢the total time required to close each hazardous waste
management unit and the time required for intervening closure
activities which will allow ftracking of the progress of partial and
final closure. For example, in the case of a landfill unit, estimates
of the time required to treat or dispose of all hazardous waste

inventory and the time required fto place a final cover must be
ineluded. = = T ' .

8.6.3.b.7 For facilities that use trust funds to establish financial
assurance under Section 13 of these regulations, and that are expected

to close prior to the expiration of the permit, an estimate of <the

expected vear of final elosure.

8.6,3,c fmendment of Plan. The owner or operator must submii 2 written
request for a permit modification to authorize a change in operating
plans, faecility design, or the approved closure plan in accordance with
the procedures in Section 11 of these regulations. The written request
must include a copy of the amended closure plan for approval by the
Chief,

8.6.3.c.1 The owner or operator may submit a written request to the
Chief for a permit modification to amend the c¢losure plan at any time
prior to the notification of partial or final closure of the facility.

8.6.3.c.2 The owner or operator must submit a written regquest for a
permit modification to authorize a change in the approved closure plan
whenever: )

8.6.3.c.2.4 Changes in operating plans or facility design affect the
closure plan, or

8.6.3.¢.2.B There is a change in the expected vear of closure, if

applicable, or

8.6,3.¢.2.C In conducting partial or final closure activities,
unexpected events redquire a modification of the approved closure plan.

8.6.3.c.3.A The owner or operator must submit 2 written request for a
permit modification ineluding a copy cof the amended closure plan for
approval at least sixty (60) days prior to the proposed change in
facility design or operation, or no later than sixty (60) days after an
unexpected event has occurred which has affected the elosure plan.

§.6.3.¢.3.B If an unexpected event occurs during the partial or final
closure period, the owner or operator must request a permit
modification no later than thirty (30) days after the unezpected event,

8.6.3.¢.3.C An owner or operator of a surface impoundment who intends

to remove all hazardous waste at closure and who is not otherwise

required to prepare a contingent closure plan under Section 8.9.7.c of

these regulations must submit an amended closure plan to the Chief no
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later than sizty (60) days from the date that the owner or operator or
the Chief determines that the hazardous waste management unit must be
closad as a landfill, subject to the requirements of Section 8.11.11 of
these regulations, or no later than thirty {30) days from that date if
the determination is made during partial or final closure.

8.6.3.,c.3.D The owner or operator of a waste pile who inftends to remove
all hzszardous waste at closure must submit an amended elosure plan to
the Chief no later than sixty (60) days from the date that the owner or
operator or the Chief determineg that the hazardous wWaste management
unit must be closed as a landfill, subject to the requirements of
Section 8.11.11 of these regulations, or no later than thirty (30) days
from that date 1f the determination is made during partial or final
closure.

8.6.3.0.3.E The Chief will approve, disapprove, or modify the amended

plan in acceordance with the procedures in Section 11 of  these
regulations. In accordance with Section 11.5.1 of these regulations,
the approved closure plan will beccome a condition of any permit issued.

8.6.3.c.4 The Chief may request modifications to the plan under the
conditions described in Section 8.6.3.c.2 of these regulations., The
owner or operator must submit the modified plan within sixty (60) days
of the Chief's request, or within thirty (30) days if the change in
facility conditions occurs during partial or final closurs. Any
modifications requested by the Chief will be approved in accordance
with the procedures in Section 11 of these regulations.

8.6.3.d Notification of Partial Cldsure and Final Closure:

8.6.3.4.1 The owner or operator must notify the Chief in writing at
least sixty (60) days prior to the date on which he expects to begin
closure of a surface impoundment, a waste pile, or a land treatment or
landfill unit or the final eclosure of a facility with such a unit, The
owner or operator must notify the Chief in writing at least forty-five
{15) days prior to the date on which he expects to begin final closure
of a facility with only freatment or storage tanks, container storage,
or inecinerator units to be closed.

8.6.3.d.2 The date when he "expects to begin closure'" must be either no
later than thirty (30) days after the date on which any hazardous waste
management unit receives the known final volume of hazardous wastes or,
if there is a reasonable peossibility tThat the hazardous waste
management unit will receive additional hazardous wastes, no later than
one (1) year after the date on which the unit received the most recent
volume of hazardous waste. Iff the owner or operator of a hazardous
waste management unit can demonstrate to the Chief that the hazardous
waste management unit or facility has the capacity to recelve
additional hazardous wastes and that he has taken and will éontinue to
take all steps to prevent threats to human health and the environment,
ineluding compliance with all applicable permit reguirements, the Chief
may approve an extension fo this one-year limig,
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8.6.3.d.3 If the facility's permit is terminated, or if the facility is
otherwise ordered by judiecial decree or final order under Section 3008
of RCRA, to cease recelving hazardous wastes or to eclose, then the
reguirements of Section 8.6.3.d of these repulations do not apply.
However, the owner or operator must close the faeility in accordance
with the deadlines established in Section 8.6.4 of these regulatlons.

§.6.3.¢ Removal of Wastes and Decontamination or Dismantling of
Equipment., HNothing in Seetion 8.6.3 of these regulations shall
preclude the owner or operator from removing hazardous wastes and
decontaminating or dismantling eguipment in accordance with the
approved partial or final c¢losurée plan at any time before or after
notification of partial or final closure.

8.6.4 Closure: Time Allowed for Closure

8.6.4.a Within ninety {90) days after receiving the final volume of
hazardous wastes at 2 harardous waste management unit or facility, the
owner or operator must treat, remove from the sige unit or facility, or
dispose of on-site, all hazardous wWastes 1in acceordance with the
approved closure plan, The Chief may approve a longer period if the
owner or operator demonstrabed--that complies with all applicable
requirements for requesting a modification of the permit and
demonstrates that:

8.6.U4,2.1 The activities required to comply with thisz subsection will,
of necessity, take longer than ninety (90) days to complete or

8.6.4.a.2.4 The hazardous waste management unit or facility has the
capacity to receive additional hazardous wastes and

8.6.4.2.2.B There is a reasonable likelihood that a-persen--o5her--than
the-owner-er-eperasor he or another person will recommence operation of
the Bsise hazardous waste management unit or the facility within one

year and ) _

8.6.4.a.2.C Closure of the hazardous waste management unit or facility
would be incompzatible with continued operation of the site; and

8.6.4.a.3 He has taken, and will continue to take, all steps to prevent
threats to human health and the environment, ineluding compliance with
all applicable permit requirements.

8:6+8-a+2+5 8.6.4.b The owner or operator must complete partial and
final closure activities in accordance with the approved elosure plan
and within one hundred and eighty (180) days after receiving the final
volume of hazardous wastes at the hazardous waste managemenft unit or
facility. The Chief may approve a-ienrgep-elesure-period~if--the--ewrer
er-apevabeor an extension to the closure period if the owner or operator
complies with all applicable reguirements for reguesting a modification
to the permit and demonstrates that:

8:6-4sas2+bsdr¢ 8.6.4.b.1 The partial or final closure activities will,
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of necessity, take longer than one hundred and eighty (180) days to
complete or

8:6-Urar2ebrivitch 8.6.4.b.2.4 The hazardous waste management unit or
facility has the capacity to receive additional hazardous wastes and

8r6-ldrar2sbrdrii-B 8.6.4.b.2.B There is reascnable likelihood ¢that a
pe?sen--ashep—-thaa——%he--ewnep--ep--epepaéep he or another person will
recommence operation of the sise hazardous waste management unit or
facility within one year and

8-6-ldzar2sbricii-6 8.6.4.5.2,C Closure of the hazardous waste
management unit or facility wouLd be incompatible ~wWith continued
operation of the site; and

Brb-4-a-2:b-2 8.6.4.5.3 He has taken and will continue te take all
steps to prevent threats to human health and the environment from the
unclosed but imaebive not operating hazardous waste management unit or
facility including compliance with all applicable permit requirements.

8.6.4.c Notwithstanding the provisions of Section 8.6.4.b of these
regulations, the owner or operator of a surface impoundment, used for
disposal of hazardous waste, ceasing the receipt of hazardous waste
prior to November 8, 1988 need not close the surface impoundment within
one nundred and eighty {180) days after receiving the fipal volume of
hazardous waste but may continue to receive waste provided that owner
or operator can satisfy the Chief that the following requirements are
or will be met:

8.6.4.0.1 The owner or operator of such surface impoundment will
complete closure activities in accordance with the approved closure
plan and within one hundred and eighty (180) days after vreceiving the
final volume of waste at the surface impoundment. The Chief may
approve a longer pericd if the owner or operator complies with all
applicable requirements for requesting =z modification of the permit and
demonstrates that the closure activities will, of necessity, Bake
longer than one hundred and eighty (180) days to complefe;

§.6.4.0.2 The owner or operator has a valid hazardous waste management
permit, with an approved closure plan under section 8.6.4.c of these
regulations, for such facility requiring compliance with all applicable
provisions of these regulations as though it were an operating
hazardous waste surface impoundment;

8.6.4.¢.3 The owner or operator institutes approved operating
procedures designed fo minimize the head created by any liquid in the
surface impoundment.

8.6.4.c.4 The surface impoundment is in compliance with generally
applicable groundwater monitoring requirements for facilities with
permits at the time of initial receipt of waste until a permit is

issued;
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§.6.4,0.5 The surface impoundment is located more than one-quarter mile
from an underground source of drinking water (as that term is defined
in 40 C.F.R. §144.3):and

§.6.4,c.6 The owner or operator makes a demostration which is approved
by the Chief under Section 8.9.2.f.&4.iv of these regulafions; or

§.6.4.c.7 The surface impoundment contains a liner which is either:

8§.6.4.c.7.84 & synthetic liner for which there iz no evidence of
leakage; or ‘ ) S

8.6.4.¢.7.B & liner of compacted material at least three (3) feet thick
with a permeability of no more than 1 X 10-7 centimefers per second; or

8.6.4,c.7.C If the owner or operater demonstrates to the Chief and the
Chiefr finds for the asurface impoundment that alternative design and
operating practices, together with location characteristics, will
prevent the migrafion of any hazardous constituents into the
groundwater or surface water beyond the point of compliance at least as
effectively as such liners.

8.6.4.d The demonstration referred to in Sections 8.6.4.a, 8.6.4.b, and
8.6.4.c.1 of these regulations must be made as follows:

8.6.4.4.1 The demonstrations in Section 8.6.4.a of these regulations
mist be made at least thirty (30) days prior to the eyxpiration of the
ninety-day period in Section 8.6.4.a of these regulations; and

8.6.4.d.2 The demonstration in Sections 8.6.4.b and 8.6.4.c.1 of these
regulations must be made at least thirty (30) days prior to the
expiration of the one hundred eighity-day period in Section 8.6.4.b of
these regulations,

8.6.5 Disposal or Decontamination of Equipment

When-giesure-is-gompiebedy-ail-faeiliby-cqguipnent-and-~-sbruebures--nush
have--beer--properly--dispesed--ofy--or--desonbazirased-by-removing-all
hagardous-wasse-and-vesidues: During the partial and final closure
periods, all contaminated equipment, structures, and soils must be
properly dispesed of or decontaminated unless otherwise specified in
Section 8.,9.7, 8.10.9, 8.11.11, or §.12,11 of these regulastions. By
removing any hazardous wastes or hazardous constituents during partial
or final eloésure, the owner or operator may become a generabtor of
hazardous waste and must handle that waste in accordance with =all
applicable requirements of Section 6 of these regulations.

8.6.6 Certification of Closure

When-closure-is-cempiebedy-6he-owner-or-operabeor--musb--subnis--bo--5he
Chief-serbificabion-bobh-by-bhe-owner-or-operakor-and-by-an-indeperdens
regigbeped--prefaessieral--crgincer-thab-she-faasiiby-kas-been-eleged-in
aeeepdanee-wikh-5he-speaificabions-in-the-approved-alogure-pian-
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Within sizbty (60) days of completion of closure of each hazardoug waste
surface impoundment, waste pile, and land treatment or landfill unif,
and within sixty (60) days of the completion of final eclosure, the
owner or operator must submif to the Chief by registered mail a
certification that the hazardous waste management unit or facility has
been closed in accordance with the specifications in  the approved
closure plan, The certification must be signed by the owner or
operator and by an independent registered professional engineer.
Documentation supporting the independent registered professional
engineer's certification must be furnished to the Chief upon request
until he releases the owner or operator from the financial assurance
requirements for closure under Section 13 of these regulations.

8.6.7 Post-Clesure Care and Use of Froperty

8.6.7.2.1 Poss-alosure-eare-pushb-conbinue-£for-6hirsy-£30}--yeara--afber
she-date-of-complebing--alegure--ard--zust--eonsiagb--of--as--easb--5he
followirgs Post-closure care for each hazardous waste management unit
subject to the requirements of Sections 8.6.7 through 8.6.9 and 15.4 of
these repulations must begin after the completion of closure of the
unit and continue for thirty (30) years after that date and must
consist of at least the following:

8.6.7.a.1.A Groundwater monitoring and reporting as applicable.

8.6.7.a.1.B Maintenance of monitoring and waste containment systems as
applicable,

8.6.7.a.1.C All applicable post-closure regulations of Sections 8.9,
8.10, 8.11, 8.12, and 8.13 of these regulations.

B:6:Zrar8+i-Duning-the-180-day-peried-preceding-oaiogure-or-as-any--sime
thepeafbepr--the--Chiof-may-peduce-she-pest-elosure-eare-period-to-1ess
bhan-bhipby-£20)-years-if-i6--ig--Ffound--5hat--bhe--peduced--peried--is
guffieionb--5o-proseeb-Aumar-healsh-and-5he-envirormens-tergry-eachate
op--gpoundwater--HoRiboring--resurtsy--charaeberisties--of--she--naséey
applisabien-of-advaraed-5cekrologyy-or-albernabive-disposaty-breakmenty
op-ra-uge-becknigues-indiaabe-bhab-she-faeilisy-is-geourers

8+6+Zrar2rii-Prion-bo-5Re-bime-shab-the-posb-alogure-peried-is--due--5a
empirer--the--Chief--may--eusend--the-post-elosure-gapre-pepried-if-i5-4in
found-thak-the-sxsended-period-is-neeessary-bo-probees-kuman-heatth-and
the-enviroRmeRb-~-{e-gry--teachate--or--groundWaber--moniboring--results
indieabe--a--pobentiat--for--migration-~of-nagbe-as-reveis-whieh-may-be
harmful-5e-humar-healbk-and-the-eavinonmensry

Br6+F-b-The-Chief-may-peguirer-ak-atesures-cenbinuation-of-any--ef--6he
seeupiby--peguivements--of--8cebion--8-3-5--during--pars--op-ati-of-tke
poss-etesure-peried-after-the-dabe-of-complebing-elogure-when-aeeesg-oy
the-publie-or-domestie-livessesk-may-pose-a-hamaprd-5o-human-heazsh-

8.6.7.2.2 Any time preceding partial closure of a hazardous waste
management unit subieet to post-closure care requirements or final
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closure, or ahy time during the post-closure period for a particular
unit, the Chief may, in accordance with the vpermif medification
procedures in Section 11 of these regulations:

§.6.7.a.2.4 Shorten the post-closure care period applicable to the
hazardous waste management unit or facility if all disposal units have
been closed if he finds that the reduced period is sufficient to
protect human health and the environment. For example, leachate or
groundwater monitoring results, characteristies of the hazardous
wasteg, application of advanced technology., or alternative digposal,
treatment, or re-use techniques indicate that the hazardous waste
management unit or facility is secure; or

-8.6.7.a.2.B Extend the post-elosure care period applicable to the
hazardous waste management unit or facility if he finds that the
extended period is necessary to protect human health and the
environment. For example, leachate or groundwater monitoring results
indicate a potential for migration of hazardeous wastes at levels whieh
may be harmful to human health and the environment,

8.6.7.b The Chief may require at partizl and final elesure the
continuation of any of the security requirements of Section 8.2.5 of
these regulations during part or all of the post-closure pericod when:

8.6.7.b.1 Hazardous wastes may remain exposed after completion of
partial or final c¢losure; or

8.6.7.b.2 Access by the public or domestic livestock may pose a hazard
to human health.

8.6.7.c Post-closure use of property on or in whieh hazardous wastes
remain after closure must never be allowed to disturb the integrity of
the final cover, liner{s), or any other components of any containment
system, or the function of the facility's monitoring systems, unless
the Chief finds that the disturbance:

§.6.7.c.t Is necessary to the proposed use of the property, and will
not increase the potential hazard to human health or the environment;
or S

8.6.7.c.2 Is necessary to reduce a threat to human health or the
environment.

8.6.7.d All post-closure care activities must be in accordance with the
provisions of the approved post-clesure plan as specified in Section
8.6.8 of these regulations.

8.6.8 Post-Closure Plan; Amendment of Plan

8+6-8ra-The-ownep-op-gperasor--of--a--dispesal--faeitisy--musé--have--a
Wribser--posb-alesupe--pian---The-plan-pusb-be-gubnibbed-with-Pars-B-of
the-permib-applieabior-and-appreved-by-the--Ghief--ag--a--pars--ef--the
permib-issuange-preeceding---The-zpproved-posb-ctegure-pian-witi-beeeme
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a--eondibion-of-any-permib-issuedr--A-gopy-of-bhe-approved-plian-and-atl
Peyision=-must-be-keps-as-bke--faeilify--urbil--Ehe--posk-alogupre--care
period--begirsr—-~FThig--plan-Huss-idensify-the-askivibies-which-will-be
egrricd-oR-afber-elosure-ard-She-froguerey--of--thase--aebivibiesy--and
ineiude-ak-leanks

8+6-8ra<}--A--degeription--ef--the---planned~---groundraber~—-moniboring
aeksivibigs-and-frequeneies-at-whiceh-Ehey-wili-be-performedsr

8+6r8+ra-2-A-deseripbior-of--5he--planncd--mainbenance--asbivitiesy--and
freguereicg-as-which-bhey-will-be-performedy~bo-onsupat

8-6+8rar2-&--The--inkegriby--0f--the--eap--and--final--gever——-ar--other
eonbalnmenb-strHetures-where-applicables-arnd

816?87af3;ié-?he—?unesien-e£-€he-§aeééity—meniSepéng-equipmea%f

8r6-8ra+3-The-ramer-addressy-aRd-phonRe-Auzber-of-she-person--en--offiae
Sa--gonsaas-abous-bthe-dispesat-fastiiby-durirng-the-post-aiasure~periads
This-persgr-or-effige-must-keep-an-updabed-posk-elosure-pltan-during-bhe
past-elogure-perieds

8:6-8:b-The-onner-or-operator-may-amend-bho-pesb-olesure--pian--ak--any
time--duprirg--the--aebive--tifo--of-fhe-dispopal-£fasiiity-op-during-the
poss-elosure-sare-pericd---The-owrer-or-operabor-mEns--anend--he~-pian
Wherever-ghkanges-in-opepating-plans-or-Ffaeilisy-desigay-or~evensbae-which
eeeur-durirg-the-ackive-1ife-of-the-faetiliby-or-during-she-posk-elogure
periody--affeab--the--post-elogure-—-plans----This--pian-~muss-be~amended
wWhernever-there-ig-a-charnge-in-the-expeeted-year-of-alesgurex

8+6-8re-Whnen-a-pormib-modifieabion-+a-requested-during-the~aekive--1ife
ef--the--Ffaeilisy--bo-aubhorige-a-ehange-in-gperabing-plans-er-£fagiliby
degigny-medifieation-ef-fhe-pogb-eiogure-pian-pusk-ho-requested-at--the
same--5im@r---IR--all--okher-casesy-the-reguenb-for-nedifieabion-of-she
pest-elosure-plan-mugt-be-made-within-ginby-£{60}-days-afber-she--change
in--oparating--piang--op-Ffaeilisy-desigr-or-the-everts-whiah-affeab-she
posk-aiosure-plans-9estey

8.6.8.a Written Plan. The owner or operabor of a hazardeus waste
disposal unit mugt have a written post-clesure plan. In addition,
certain surface impoundments from which the owner or operator intends
£o remove or deconftaminate the hazardous wastes at partial or final
closure are required by Section 8.9.7.¢ of these regulations to have
contingent post-closure plan. Cwners or operators of surface
impoundments not otherwise required to prepare contingent post-closure
plans and owner and operators of waste piles must submit a2 post-closure
plan  toc the Chief within ninety {90) days from the date that the cwner
or operator or the Chief determines that the hazardous waste management
unit must he closed as a landfill subject to the reguirements of
Sections 8.6.7 through 8.6.8 and 15.4 of these regulations, The plan
must be submitted with the Part B of the permit application in
accordance with Section 11.5.1 of these regulations and will become a
condition of the permit.
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8.6,8.b For 2ach hazardous wWaste management unit subject to  the
requirements of Section 8.6.8 of these regulations, the post-closure
plan must identify the activities that will be carried on after closure
of each disposal unit and frequency of these activities, and include at
leasgt: -

B.6.8.5.1 A desecription of the planred groundwater monitoring
activities and freguencies at which they will be performed.

8.6.8.5.2 A description of the planned maintenance activities and
freguencies at which they will be performed to ensure:

8.6.8.5.2.A The integrity of the cap and final cover or other .
containment systems and

8.6.8.5.2.B The functioning of the monitoring equipment.

8.6.8.5.3 The name, address, and telephone number of the person or
office to contact about the hazardous waste disposal unit or facility
during the post-closure care perilod.

8.6.8.c Until the final closure of a facility, a copy of the approved
post-closure plan must be furnished to the Chief upon reguest,
ineluding request by mail. After final closure has been certified, the
person or office specified in Section 8.6.8.5.3 of these regulations
must keep &the approved post-closure pian during the remainder of the
post-closure period.

8.6.8.d Amendment of Plan. The owner or operator must request a permit
modification to authorize a change in the approved post-closure plan in
accordance with Section 11 of these regulations. The written request
must include a copy of the amended post-closure plan for approval by
the Chief. -

8.6.8.4.1 The owner or operator may submit a written request to the
Chief for a permit modification to amend the post-closure plan at any
time during the active life of the facility or during the post-closure

care period. o L

8.6.8.d.2 The owner or operator must submit a written request for a
permit modification to authorize a change in the approved post-closure
plan whenever:

8.6.8.4.2.4 Changes in operating plans or facility design affect the
approved post-closure plan or

§.6.8.4.2.8 Thera is a change in the expected vear of final closure, if
appliecablea, or

8.6.8.d4.2.C Events which occur during the active life of the facility,
including partial and finazl closures, affect the approved post-closure

plan. o .
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B8.6.8.d.3 The owner or operator must submit a wWritten reguest for a
permit modification at least sixty (60) days prior to the proposed
change in facility design or operation, or no later than sixty {60)
days after an unexpected event has occurred which has affected the
post-closure plan. The owner or operator of a surface impoundment that
intends to remove azll hazardous waste at closure and is not otherwise
regquired to submift a contingent post-closure plan under Section 8.9.7.c
of these regulations and owners and operators of waste piles must
submit a pest-closure plan to the Chief no later than ninetv (90) days
after the date that the cwner or operator or the Chief determines that
the hazardous waste management unit must be elosed as a landfill,
subjeet to the requirements of Section 8.11.11 of these regulations.
The Chief will approve, disapprove, or modify this plan in accordance
with the procedures in Section 11 of these regulaticns and the approved
post-glosure plan will bhecome a part of the permit.

8.6.8.d.4 The Chief mayv request moedifications to the plan under the
conditions deseribed in Section 8.6.8.d.2 of these repulations., The
owner or operator must submit the modified plan no later than sixty
(60) days after the Chief's request, or no later than ninety (90} days
if the unit is a waste pile or a surface impoundment not previously
required to prepare a contingent post-closure plan. Any medifications
requested by the Chief will be approved, disapproved or modified in
aceordance with the procedures in Section 11 of these regulations.

8.6.9 Certification of Completion of Post Closure Care. No later than
sixty (60) days after completion of the established post-closure care
period for each hazardous waste disposal unit, the owner or operator
must submit to the Chief by registered mail, a certification that the
post-closure care period for the hazardous waste disposal unit was

performed in accordance with the specifications in the approved

post-closure plan. The csrtification must be signed by the owner or
operator and an independent registered professional engineer.
Documentation supporting the independent registered professional
engineer's certification must be furnished to the Chief upon request
until he releases the owner or operator from the finaneial assurance
requirements for post-closure care under Section 13 of these

regulations, —

* * * * *

Section 9. Standards for Management of Specific Hazardous Wastes and
Specific Types of Hazardoug Waste Management Facilities

¥# * * * *

G.4 Hazardous Waste Burned for Energy Recovery

* * * * ¥

9.4.1.b.2 Wastes that are exempt from regulation under the provisions
of Section 3.1.3.b of these regulations and hazardous wastes that are
subject to the special requirements for conditionally eXxempt small
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quantity generators under the provisions of Seesien-3-3-4 Section 10 of
these regulations.

* * * * #*

Section 10. Special Requirements for Hazardous Waste Generated by
Small Quantity Generators {(Effective May 1, 1987)

10.1 Except as provided in Sections 10.71.1 through 10.1.5 of these
regulations, hazardous wastes generated by small gquantity generators
who generate greater than one hundred (100) kilograms but less than one
thousand (1000} kilograms of hazardous wastes are subject to all
provisions of these regulations.

10.1.1 Reclaimed Waste. The requirements of Seebtion 6.2 of these
regulations do not apply to hazardous waste produced by generators of
greater than one hundred (100) kilograms but less fthan one thousand
{1000) kilogramg in a calendar month where:

10.1.71.2 The waste is reclaimed under a2 contractual agreement pursuant
to which:

10.1.1.a.1 The type of waste and frequency of shipments are specified
in the agreement;

10.1.1.a.2 The vehicle used to transport the waste to the recyeling
facility and to deliver regenerated material back to the generator is
owned and operated by the reclaimer of the waste; and

10.1.1.b The generator maintaing a copy of the reclamation agreement in
his files for a period of at least three (3) years after termination or
ggpiration of the agreement.

10.1.2 Recordkeeping. A generator who generates greater than one
hundred (100) kilograms but less than one thousand (1000) kilograms of
hazardous waste in a calendar month is exempt from the requirements of
Section 6.4 of these regulations except for the recordkeeping
requirements in Sections 6.4.1.a, 6.4.1.c, 6.4.1.d and 6.4.4 of these

regulations. o L

10.1.3 Accumulation Time; Contingency Plan and Emergency Procedures. A
generator who generates greater than one hundred (100) kilograms but
le=ss than one thousand (1000) kilograms of hazardous waste in a
calendar month may accumulate hazardeus waste on site for one hundred
and eighty (180) days or less without a permit or without having
interim status provided that:

10.1.3.a The quantity of waste accumulated on site never exceeds six
thousand (6000) kilograms;

10,1.3.b The generator complies with the requirements of Section
6.2.5.a.1 of these regulations, except the generator need not comply
with 40 C.F.R. 265,176;
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10.1.3.¢ The generator complies with the requirements of Sections
6.3.5.a.2 and 6.3.5.a.3 of these regulations and the requirements of 40
C.F.R. 265 Subpart C; and

10.1.3.d The generator complies with the following requirements:

10.1.3.d.1 At all times there must be at least cone employee either on
the premises or on call {i.e. available {o respond to an emergency by
reaching the faecility within a short period of time) with the
responsgibility for coordinating all emergency response measures
gpecified in Section 10.1.3.d.4 of these regulations. This employee is
the emergency coordinator,

10.1.3.4d. 2 The generator must post the following information next to
the telephone:

10.1.3.d.2.,4 The name and telephone number of the emergency
coordinator; o . o

10.1.3.d.2.B Location of fire éxtinguishers and spill control material,
and, if present, fire alarm; and

10.1.3.d.2.C The telephone number of the fire department, unless the
facility has a direct alarm.

10.1.3.d.3 The generator must ensure that all employees are thoroughly
familiar with proper waste handling and emergency procedures, relevant
to their responsibilities during normal facility operations and

emergencies. ) - _

10.1.3.d.4 The emergency coordinator or his designee must respond to
any emergencies that arise. The applicable responses are as follows:

10.1.3.d.4.4 In the event of a fire, e¢all the fire department or
attempt fo extinguish it using a fire extinguisher:

10.71.3.4.4.B In the event of & spill, contain the flow of hazardous
waskte to the extent possible, and as scon as is practicable, clean up
the hazardous waste and any contaminated materials or soil:

10.1.3.d.4.C In the event of a fire, explosion, or other release which
could threaten human health outside the facility or when the generator
has knowledge that a spill has reached surface wakter, the generator
must immediately notify the Natlonal Response Center at (800) U424-8802.
The report must inciude the following information:

10,1.3.4d.4.C.i The name, address, and EPA identification number of the
generator; -

10.1.3.d.48.C.ii1 Date, time and type of incident {e.g., spill or fire);

10.1.3.4.4.C.ii1 quantity and type of hazardous waste involved in the
incident; ) L
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10.1.3.d.4.0.iv Extent of injuries, if any; and

10.1.3.d.4,C.v Estimated quantity and dispogition of recovered
materials, if any.

10.1.4 Extended Accumulation Time. A generator who generates greafer
than one hurndred (100) kilograms but less than one thousand (1000)
kilograms of hazardous wWaste in a calendar month and who must transport
hig waste, or offer hig waste for transportation, over a distance of
two hundred (200) miles or more for off-site treatment, storage or
disposal may accumulate hazardous waste on-site for two hundred and
seventy {270) days or less without a permit or without having interim
status provided that he complies with the reguirements of Section
10.1.3 of these regulations.

10.1.5 Small Quantity Generator Storage Facllities, 4 generator who
generates greater than one hundred (100) kilograms but less than one
thousand (1000) kilograms of hazardous waste in a calendar month and
who accumulates hazardous waste in quantities excesding six thousand
{6000) kilograms or accumulates hazardous waste for more than one
hundred and eighty (180) davs (or for more than two hundred and seventy
(270) days if he must transport his waste, or offer hig waste for
transportation over a distance of two hundred (200) miles or more) is
an operator of a storage facility and is subject to the regquirements of
Section 8 of these regulations and 40 C.F.R. Part 265 and the extension
to the cne nundred eighty-day {or two hundred seventy-day if
appiicable) period. Such extension may be granted by the Chief if
hazardous wastes must remain on-gsite for longer than one hundred and
eighty (180) days (or two hundred and seventy (270) davs if applicable)
due to unforeseen, tGtemporary, and uncontroliable circumstances. &n
extension of up to thirty (30) dayvs may be granted at the discretion of
the Chief on a case-by-case basis,

10.2 Special reguirements for hazardous wastes generated by
conditionally exempt small guantity generators,

10.2.1 & generator is conditionally exzempt small guantity generator in
a calendar month if he generates no more than one hundred (100)
kilograms of hazardous waste in that month.

10.2.2 Except for those wastes identified in Seections 10.2.5, 10.2.7,
and 10.2.10 of these regulations, a conditionally exempi small quantity
generator's hazardous wastes are not subjeet to regulation under
Sections 6, 8, 9, and 1. of these regulations and 40 C.F.R. Part 265,
provided the generator complies with the requirements of Sections
10.2.6, 10.2.7, and 10.2.10 of these regulations,

10.2.3 Hazardous waste that is not subject to regulation or that is
subject only to Sections 6.1.1, 6.1.2, 6.4.7.c, and 6.4.2 of these
regulations is not included in the quantity determinations of this
gection and Sections €, 8, 9, and 11 of these regulations and 40 C.F.RH.
Part 265 and is not subject to any of the requirements of those
sections or part. Hazardous waste that is subject Lo the requirements
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of Sections 3.1.5.b, 3.1.5.¢, 9.3, 9.4, and §.6 of these regulations is
included in the guantity determination of all provisions of fthese

regulations. , i

10.2.4 In determining quantity of hazardous wastes generated a
generator need not include:

10.2.4.a Hazardous waste when it is removed from cn-site storage; or

10.2.4.0 Hazardous waste produced by on-site treatment (ineluding
reclamation) or his hazardous waste so long as the hazardous waste fhat
is treated was counted once; or

10.2.4.¢c Spent'matéfials that are generated, reclaimed and subsequently
reused on-site so long as such spent materials have been counted once.

10.2.5 Acutely Hazardous Wastes. I1f a generator generates acute
hazardous waste in a calendar month in guantities greater than set
forth below, all guantities of acute hazardous wastes are fully subjiect
to these regulations,

10.2.5.a A total of one kilogram of acute hazardous waste listed in
Section 3,4.4.e of these regulations.

10.2.5.5 A& total of one hnundred (100} kilograms of any residue or
contaminated socil, waste, or other debris resulting from the eleanup of
2 spill into or on any land or water of any acute hazardous wastes
listed in Section 3.4.4.e of these regulations.

10.2.6 Accumulation of Hazardous Waste in Quantities Greater Than Small
Quantity Amounts. A conditionally exempt small quantity generator may
accumulate hazardous waste on site. If he accumulates at any time more
than a total of one thousand (1000) kilograms of nhis hazardous wastes
or his acutely hazardous wastes in quantities greater than those set
forth in Sections 10.2.5.a and 10.2.5.b of these regulations, all of
those accumulated wastes for which the accumulation limit was ezceeded
are fully subject to these regulations. If he accumulates at any time
more than a total of one thousand (1000} kilograms of his hazardous
wastea whieh are not acutelv hazardous, all of those accumulated wastes
are subject to regulation under the special provisions of Section 10.1
of these regulations applicable to generators of between one hundred
(100) kilograms and one thousand (1000) kilograms of hazardous waste in
a calendar month. The time periced of Section 10.1.3 of these
regulations for accumulation of wastes on-site beginsg for a
conditionally exempt small gquanbity generator when the accumulated
wastes exceed the applicable exelusion level for acutely hazardous
wastes or wnen the accumulated wastes exceeds one thousand (1000)
kilograms for hazardous wastes not acutely hazardous,

10.2.7 Ezclusion from Regulation. In order for hazardous waste
generated by a conditionally exempt small gquantity generafor generating
legs than one hundred (100) kilograms of hazardous wastes per month or
less than or edqual to the guantities of acutely hazardous Wastes set
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forth in Section 10.2.5 of these regulations to be excluded from full
regulation under this section, the generator must comply with the
following reguirements:

10.2.7.2 Sections 4 and 6.71.1 of these regulations,

10.2.7.b Store on-site hazardous waste in compliance with the
requirements of Section 10.2.6 of these regulations.

10.2.7.c Establish and maintain on-gite a written record specifying the
guantity and types of hazardous wastes disposed of, the dates the
wastes were transported off-site, and the fingl disposition of the
wastes. This recordkeeping requirement 1is only applicable to
manufacturing facilities listed in Standard Industrial Classification
Major Groups 20 through 3§.

10.2.7.4 Either treat or dispose of hisg hazardous waste in an on-site
faeility, or ensure delivery o an off-site storage, treatment, or
disposal facility, either of which:

10.2.7.d.1 Is permitted under 40 C.F.R. Part 270

10.2.7.4.2 Is in interim status under 40 C.F.R. Parts 270 and 265 or
§20-5E-10 of the West Virginia Code;

10.2.7.4.3 I8 permitted under Section 11 of these regulations;

10.2.7.48.4 Is authorized to manage haﬁardous waste by a state with a
hazardous waste program approved under 40 C.F.R. Part 271;

!
10.2.7.4.5 I3 permitted, licensed, or registered by a state other than
West Virginia to manage municipail or industrial solid waste; ‘

10.2.7.6.6 Beneficially uses or re—usés, or legitimately recye¢les or
reclaims hig waste; or

10.2.7.d.7 Treats his waste prior to beneficial use or re-use or
legitimate recyecling or reclamation.

10.2.8 Hazardous waste subject to the reduced reguirements of Section
10.2 . of these regulations may be mized with nonhazardous waste and
remain subject to these reduced requirements even though the resultant
mizture exceeds the quantify limitations identified in Section 10.2 of
these regulations, unless the mixture meets any of the characteristies
of hazardous wastes identified in Section 3,3 of these regulations.

10.2.9 If any person mixes a waste with a hazardous waste that exceeds
a quantity exclusion level of Section 10.2 of these regulations, the
mixture is subject fo full regulation.

10.2,10 If a conditionally exempt small gquantity generator's wastes are
mizxed with used oil, the mixture is subject te Section 9.5 of these
regulations if it isg destined to be burned for energy recovery. Any
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material produced from such a mizture by processing, blending, or other
treatment is also go regulated if it is destined fo be burned for
energy recovery,

11.1 Scope of the Hazardous Waste Management Permit Requirements.

* * * ¥* *®

11.1.2 8Specific Exclusions (Amended effective May 1, 1987)

The following are not required to obtain a hazardous waste management
permit:

11.1.2.a Generators who accumulate hazardous waste on site for less
than the time periods provided in Sections 6.3.5.a, 10.1.3, and 10.1.4
of these regulations,

11.1.2.b Farmers who dispose of hazardous waste pesticides from their
own use as provided in Section 6.5.2 of these regulations.

11,1.2.¢c Perzons who own or operate facilities operated solely for the
treatment, storage, or disposal of hazardous waste excluded from
regulations under this section by Section 3.1.3 or 3-:3-4 10 of these

regulations. o )

* * #* * *

11.2.4 Egisting Hazardous Waste Management Facilities (Amended
efféctive May 1, 1987)

11.2.4.a Not later than thirty (30) days from the effective date of
these regulations, all owners and operators of existing hazardous waste
treatment, storage or disposal facilities shall submit Part 4 (zee
Section 11.4 of these regulations) of their permit appliecation to the
Chief or a copy of Part A if it was already submitted toc EPA.

11.2.4.5 For generators generabting greater than one hundred {100)
kilograms but less than one thousand (100C) kilograms of hazardous
waste in a calendar month and treats, stores or disposes of these
wastes, Part A or a copy of Part & if it was already submitfed to EPA
shall be submitted not later than thirbty (30) days from the effective
date of these regulations or by March 24, 1987, whichever is later.

43:2:48: 11.2.4,.¢ At any time, but not later than five (5} years, after
the effective date of these regulations, the cwner and operator of an
existing hazardous waste management facility may be requested to submit
Part B (see Section 11.5 of these regulations) of their permit
application by the Chief, Any cowner or operator shall have six (6)
months from the date of request to submit Part B of the application.
dny owner or operator of an existing hazardous waste management
facility may voluntarily submit Part B of the application at any time.

$3:2:4:8 11,2.4.8 Failure to furnish a requested part B application on
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time, or to furnish in full the Information required by the Part B
application, are grounds for termination of interim status under
Section 11.3.5 of these regulations.

* ¥ * * *

11.3 Interim Status

* * ¥ * *

11.3.3 Changes During Interim Status {(Section 11.3.3.4d amended
effective May 1, 1987}

* * * * *

11.3.3.d Changes in the ownership or operational control of a facility
may be made if the new owner or operator submits a revised Part A
permit appliecation no later than ninety (90} days pricr to the
scheduled change. When a transfer of ownership or operational control
of a faeility occurs, the old owner or operator shall comply with all
applicable financial requirements until the new owner or operator has
demonstrated to the Chief that it is complying with such finaneial
requirements. The new owner or operator must demonstrate compliance
with applicable financial requirements within six (6) months of the
date of the change in ownership or operaticnal control of the facility.
Upon demonstration to the Chiel’ by the new owner or operator of
compliance with the financial requirements, the Chief shall notify the
old owner or operator in writing that it no longer needs to comply with
those requirements as of the date of demonstration. All other interim
status duties are transferred effectively immedlately upon the date of
the change of ownership or operational control of the facility.

* ¥ ¥ * ¥

11.5 Contents of Part B (Sections 11.5.1.0, 11.5.1.p, and 11.5.1.q
amended effective May 1, 1387)

* * ¥ ¥ L]

11.5.1.0 For existing facilities, documentation that a notice has been
placed in £the deed or appropriate aiternate instrument as required by
Section 15.1 of these regulations. For hazardous waste disposal units
that have been cloged, documentation that a notice has been placed in
the deed or appropriate alternate instrument as required &by Sections
15.1 and 15.4 of these regulations.

11.5.1.p The most recent closure cost estimate for the facility
prepared in accordance with Section 13 of these regulations plus a copy
of the financial assurance mechanism adopfed in compliance with Section
13 of these regulations. For a new facility, a copy of the reqguired
documentation may be submitted sixty {60) days prior te the initial
receipt of hazardous wastes, if that iz later than the submission of
Part B,
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11.5.1.q Where applicable, the most recent post-closure cost estimates
for the faeility prepared in accordance with Section 13 of these
regulations plus a copy of the financial assurance mechanism adopted in
compliance with Section 13 of these regulations. For a new facility a
copy of the required documentation may be submitted sixzxty (60} days
prior to the initial receipt of hazardous wastes, if that is later than
the submission of Part B.

* * *® * %

11.20 Minor Modificafion of Permits (Section 11.20.g amended effective
May 1, 1987)

* * * * ®

11.20.2 Change of Qwnership. Ailow for a change in ownership or
operational econtrol of a facility where the Chief determines that no
other change in the permit Is necessary, provided that a written
agreement containing a gspecific date for <transfer of permit
responsibility between the current and new permittees has been
submitted to the Chief, Changes in the ownership or operational
control of the facility may be made if the new owner or operator
gubmits a revised application no later than ninety (90) days prior to
the scheduled. change. When a transfer of ownership or operational
control of a facility occurs, the old owner or operator shall comply
with the requirements of Section 13 of these regulations, until the new
owner or operator has demonstrated to the Chief that he is complying
with all the requirements of that section., The new owner or operator
mugt demonstrate compliance with Section 13 of these regulations within
gix (6) months of the date of change in the ownership or operational
control of the faclility. Upon demonstration to the Chief by the new
owner or operator of compliance with Section 13 of these regulations,
the Chief shall notify the old owner or operator in writing that he no
longer needs fto comply with Section 13 of these regulationz as of the
date of demonstration.

* * ¥ * *

Section 13. Financial Requirements (Repromulgated effective May 1,
1987}

13.1 The Director hereby adopts and incorporates by reference 40 C.F.R.
Parts 204 and 265, Subparts H, as published in the Code of Federal
Regulations on the effective date of these regulations with the
following modificaticns:

13.1.1 The adopted provisions contained in Sections 264.143(f),
265.143(e), 264.145(f), 265.145(e), and 264, 147(f), 265.147(f) of the
Code of Federal Regulations shall be amended by the addition of the
following paragraph: o

"Notwithstanding the above, the Director may disallow the use
of this test on the basis of information that the owner or
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operator has violated or is in vieclation of any state or
federal .law or regulation pertaining to environmental
protection. The owner or operator must provide alternate
financial assurance as specified in this section within 30 days
after notification of the disallowance."

13.1.2 The provisions contained in Sections 264,149, 265.149, 264.150
and 265.150 of thne Code of Federal Regulations shall be deleted.

13.1.3 Wherever the term Administrator or Regional Administrator Is
used, the term shall have the meaning of the Director of the Department
of Natural Resources.

13.1.4 Wherever the term Environmental Protection Agency or EPA is

used, the term shall have the meaning of the West Virginia Department
of Natural Resources, :

13.1.5 The adopted provisions contained in Sections 264,147(b){4)(iil)
and 285.1487(b)(¥Y(1ii) of ¢the Code of Federal Regulations shall be
amended to read: "“All other owners or operators, thirty (30} days
after the effective date of these regulations."

L * * *® *

Section 15, Deed and Lease Disclosures; Approval for Land Disturbance
(Amended effective May 1, 1987)

15.1 Notiece in Peed to Property

i5.1.8 The ownsr of the property on which a hazardous waste management
facility is located must record, in accordance with State law, a
notation on the deed or lease to the fzeillty property or on some other
instrument which is normally examined during title search that will in
perpetuity notify any potential purchaser of the property that:

15.1.a2.1 The land has been used to manage hazardous wastes, and

15.1.2.2 Its use iz restricted under Section 8.6.7.c¢ of these
regulzations.

18+3-av3-Tho~gurvey-plak-and-reecord-of-Ske-ty¥per-toeabiony-and-guankisy
of--hasardeus--wastes--dispesed--ef--within--gach~-celi--ogr-area-~of-5ne
faeilisy-have-beer-filed-wibh-bhe-Chief -

15.1.b Upon actual transfer of property which contains hazardous wastes
that have been stored, treated, or disposed of, the previous owner
shall notify the Chief in writing of such transfer. exeepé-if-gueh
waskes-have-been-preperiy-removed-as-oubliined-in-Scabton-38-18e3

36-3re-If-ab-any-bime-the-owRer-or-operasor-or-any-subsequenb-owner--of
the--iarnd--uper~-wWhieh--a-hagardodus-wasbe-disposat-faeiiiby-was-1located
ebtained-appreval-by-5he-Chiaf-5o-pomove-She-wasgbe-and-wasse~~pregiduesy
bhe-iinepy-if-any¥y-and-all-conbaninated-underiyand-surrourding-seizr-he
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Hay--remeve--the-rotabion-on-bhe-dacd-bo-bhe-faeiliby-properby-or-asher
insbrumer5-rormatiy-eanined-during-5ibleo--gearehy--opP--Re--may~-add--a
nobabion--to--bhe--deed-er~-iriatnabrument-indieaking-the-nemovai-of-Ehe
Wasber-{Comment+--OR-repoving-5he-wasse-and-waste-residuesy-5he--1inery
if-anyy-and-the-econbaminated-sail;-the-owner-er-aperatory-unless-i5-ean
bg--demonsirated--thab--any--Waste--removed--is--net-a-hagardous-wasker
beesmes-a-gererator-of-hasardeus-wasnte-and-musb-manage-i-in-aeeordanae
Witk-all-appiteable-reguircmeniss3

15.2 Approval for Land Disturbance

15.2.a Before the owner or operator or any subsequent owner of the land
upon which a hazardous waste disposal facility was located, engages in
filling, grading, eXcavating, bullding, drilling, or mining on the
property, or engaging in any activity which will disturb the closure of
said area, the Chief of the Division of %Water Resources must be
notified and the owner or operator must obtain authorization pricr to
commencing such activity,

18 -d-b-1f-tke-ownep-or-operator-remsves-the-wasse-from-the-preperbyr--a
Besabion~-Bay¥--be--added--50-5he-doed-ar-tecase~-indieabing-gueh-remaval~
{Comment+--On-removing-she-waste-and-waske~-residuesy-bhe-tineps-if-anyy
and-bhe-eonbaminabed-seily-the-onrer-or--gperatery--vRicga-~if~-gan--be
demonskrated-thab-any-waske-removed-in-net-a-hagapdous-vWasbey-beeones-a
gererabor--of-hazgardosus-wasbo-and-musb-manage-ib-in-aceordanae-with-ail
appiicable-requiremenbacy

15:3-Nobige-5o-heeal-Land-Ankkeoriby

Within-90-days-afber-elosure-ig-complebedy-bhe-ownep-op-operator--af--a
dispepai--faoiliby--muss--submis--5o--bhe-10eal-goning-aubhorisy-on-she
aubhopiby-wibh-Jjurindiction-over-looal-land-use--and--5o--5he--Chief--a
supvey-plab-indieabing-the-loeation-and-dimensions-of-1andfill-gelig-op
obhen--dioposat--argas-with-respeet-5e-permanenély-surveyed-bernchmarks
This-~plat-mus5--be--prepared--and--eerbified--by--a--professional--tard
BHE¥E¥OBr---The--piab--Fited--wibth--bhe--loeal~~goning-aushorisy-op-ske
authoribty-with-jurisdiatior-over-loeal-1anrd-use-musb--aentain--a-~-getey
prominertly---dispiayedy---whiek---gkateg--5he--owrerls--gr--gperaboris
obligabien-bo-repbries-disburbanec—-of-Ehe-site-ag-speeified-in--Scabion
8-6+%{e}r---Tn-addibions-5he-owner-or-operatopr-Rusb-submis-5e-5he-1losal
goRing-authopiby-opr-Sho-aubhoriby-nith-jurisdiebicn-over-Loeal-tand-use
and--~59--the--Chief--a--pecord--of--the-typey-loeationy-and-quansiby-of
hagardous-wastes-dispeged-of-wishin-cach-aeli-an-aren-of-sthe--facilifyr
For--~Wastes--disposed-of-before-shege-regulabions-were-promulgatedy-ske
oWRer-oP-operater-gust-idenbsfy-she-bypey-1esabion-and-quanbiby-of--ske
wastes--to-5he-bess-of-his-kRowiedge-ard-in-acesrdanee-with-any-recepds
he-has-kepbr--Any--ahanges--in~-5he--5¥pey--teeabiony--op--guanbity--of
kagardous-wastes-digpoged-of-wWikthin-cach-eeil-op-area-o6f--fha--Ffaeiliby
Shas--oeour--afiaep-she-survey-plat-and-neeerd-of-waakes-have-been-£iled
must-be-peporbed-$o-the-Ltoeal-goning-authority~or--the--authorisy--wish
durindietion-oleeal-land-use-and-to-tke-Chiefr

18-4-05hep-Reguiremenss
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Neothing-eonbained-herein-shaii-relicve-any-person-£from--aoHpiying-—-Wish
the-poquirements-on~-deed-and-lease-digelogures-seb-forsh-in-20-0E-20~

15.3 Survey Plat. No later than the submission of the certification of
clogure of each hazardous waste disposal unit, the owner or operator
must submit to the local =zoning authority, or the authority with
jurisdiction over 1local land usge, and to the Chief a survey plat
indicating the location and dimensiong of landfill cells or other
hazardous wasie disposal units with respect to permanentiy surveyed
benchmarks. This plat must be prepared and certified by a professional
land surveyor. The plat filed with the loecal zoning authority, or the
authority with jurigdiction over loecal land use, must contain a note,
prominently displaved, which states the owner's or opgrater's
obligation to restriet disturbance of the hazardous waste dispesal unit
in accordance with Section 8.6.7.c of these regulations.

15.4 Post-Closure Notices

15.4.1 No later than sixty (60) days after certification of eclosure of
each hazardous waste disposal unit, the owner or operator must submit
fo the logal zoning authority, or the authority with jurisdiction over
local land use, and to the Chief a receord of the type, locations, and
quantity of hazardous wastes disposed of within each cell or other
disposal unit of the facllity. For hazardous wastes disposed of before
January 12, 1981, the owner or operator must identify the type,
location and quantity of the hazardous wastes to the best of his
knowledge and in accordance with any records he has kept.

15,4.2 Within sixty (60) davs of certification of closure of the first,
hazardous waste disposal unit and within sixty (60) days of-
certification of closure of the last hazardous waste disposal unit, the
owner or operator must:

15.4,2.a Record, in accordance with State law, a notation on the deed
to the faeility property or on some other Iinstrument which is normally
examined during title search that will in perpetuity notify any
potential purchaser of the preoperty that:

15, 4.2.a.1 The survey plat and record of the type, location, and
guantity of hazardous wastes disposed of within each cell or other
hazardous waste disposal unit of the facility required by Sections 15.3
and 15,4.1 of these regulations have been filed with the loecal =zoning
authority or the authority with jurisdiction over loecal land use and
with the Chief, and

15.4.2.b Submit a certification, signed by the owner or operator, that
he has recorded the notation specified in Section 15.4.2.a of these
regulations, including a copy of the document in which the notation has
been placed to the Chief,

15.4.3 If the owner or operator or any subsequent owner or operator of
the land upon which a hazardous waste disposal unit is located wishes
to remove hazardous wastes and hazardous waste residues, the liner (if
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any), or contaminated soils, he must request a modification to the
post-closure permift in accordance with the applicable requirements in
Seection 11 of these regulations. The owner or operator must
demonstrate +that the removal of hazardous wastes will satisfy the
criteria of Section 8.6.7.¢ of these regulstions, By removing
hazardous waste, ¢the owner or operator may become a generator of
hazardous waste and must manage that waste in accordance with all
applicable requirements of these regulations. If he is granted a
permit modification or otherwise granted approval to eonduct such
removal activities, the owner or operator may request that the Chlef
approve the addition of a notation to the deed or instrument indicating
the removal of the hazardous waste,

15.5 Other Requirements, Nothing contained in Section 15 of these
- regulations shall relieve any person from complying with the
requirements on deed and lease disclosures set forth in §20-5E-20 of
the West Virginia Code.
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STATE OF WEST VIRGINIA o T _
DEPARTMENT OF NATURAL RESOURCES S
CHARLESTON 25306 AT TRTIE T L
ARCH A. MOORE, JR. September 26, 1986 RONALD R. POTESTA
Governor - - _ © Director

MICHAEL A, FOTCS
Deputy Director

NOTICE OF AGENCY APPROVAL

AGENCY: West Virginia Department of Natural Resources

RULE TYPE: @ Legisligtive -

RULE TITLE: Hazardous Waste Managqmgpt_RggulggionsJ;f/,gh,?ﬂ/

The attached legislative rule constitutes the official rule
approved by the West Virginia Department of Natural Resources
on the 26th day of September, 1986 and filed pursuant to law
with the West Virginia Secretary of State and the Legislative
Rule-Making Review Committee. '

ona . Potesta
Director
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STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES o e T |
CHARLESTON 26306 T e

ber 26, 1986
ARCH A, MOORE, JR. Sepﬁtrem ? 9 RONALD R. POTESTA
Governor - B . : - - - Director

MICHAEL A. FOTOS
Deputy Director

The Honorable Ken Hechler
Secretary of State.  __
Capitol Complex, Suite 157-K
Charleston, West Virginia 25305 _. . -

Re: Filing of Approved Rules
Hazardous Waste Management
Regulations, (Series 15)
by the Department of ~
Natural Resources

Dear Mr. Hechler: _
Encleosed please find for your filing a copy of approved
amendments to the legislative rules of. the Department of
Natural Rescurces, - _
If you have any questions, please contact Mr. Ronald A.
Shipley, Special  Assistant to the Director and State
Hazardcus Waste Coordinator, at 348-2761.

Sincerely,

b M

Ronald R. Potesta
Director

RRP/ jhb

Enclosures .

ce: Legislative Rule-Making Review Committee
Hazardous Waste Task Group
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FISCAL NOTE FOR APPROVED RULES crp 95 ©4 1 03
Rule Title: Hazardous Waste Management Regulations Lf;fﬁifdg;;iji
Type of Rule: X Legislative Interpretive Procedural
Agency: Department of Natural Resources

Address: 1800 Washington Street East, Charleston, West Virginia 25305

ANNUAL FISCAL YEAR
1. Effect of Proposed Rule Increase Decrease Current Next Thereafter
(Estimated Total Cost) S S S 8 S

Personal Services

Current Expense

Repairs and Alterations No Impact
Equipment

Other

2. Explanation of Above Estimates: HNo impact

3. Objectives of These Rules:
The proposed rules will make minor technical changes 1in the current
legislative rules that are mnecessary in order to retain State primacy
over the administration of hazardous waste regulations in West Virginia.

4, Explanation of Cverall Ecconomic Impact cf Proposed Rule.

A. Economic Impact on State Government: Nc¢ impact

B. Economic Impact on Political Subdivisions; Specific Industries;
Specific Groups of Citizens: No impact
C. Economic Impact on Citizens/Public at Large: No impact

Date: BSeptember 26, 1986

/L2

Director
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WEST VIRGINIA ADMINISTRATIVE REGULATIONS .o

DEPARTMENT OF NATURAL RESOURCES NI

CHAPTER Z0-5E . e
1586 vET

SERIES XV
Title: Hazardous Waste Management Regulaticns

Section 1. General

1.1 Scope and Purpose. The purpese of these regulations is to provide
for the regulation of the generatiocn, treatment, storage, and disposal
of hazardous waste tc the extent necessary for the protection of ¢the
public health and safety and the envircnment,

1.2 Authority. These regulations are promulgated under the authority
of the West Virginia Code Chapter 20, Article 5E, Seeticns 4, 5, 6, and
7. . _

1.3 Effective Date. These regulations will become effective on

1.4 Filing Date. These regulations were filed in the Office of the
Secretary cf State on September 26, 1686.

1.5 Certification. These regulations are certified authentic by the
Director of the Department of Natural Resources.

1.6 Incorporation by Refershce. Whenever either federal statufes or

regulaticng or State . statutes or regulations are incorporated by

reference into these regulations, the reference is to the statufte or

regulation in effect on the date of enactment of the legislation

suthorizing these regulations { ).

1.7 Promulgation History. (Reserved)

* * * * ®
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Seeticon 2, Definitions

For the purposes of these regulations, the following words and phrases
shall have the meanings ascribed to them in this section unless the
context of the regulations indicates otherwise:

* # * ¥ #

"Boiler" means an enclcsed device using controlled flame combustion and
having the following characteristies:

(a) The unit must have physical provisions for recovering and exporting
thermal energy in the form of steam, heated fluids, or heated gases;
and :

(b} the unit's combustion chamber and primary energy recovery
section(s) must be of integral design. To be of integral design, the
combustion chamber and primary energy recovery section{s) (such as
waterwalls and superheaters) must be physically formed intc cne
manufactured or assembled unit. A4 unit in which the combustion chamber
and the primary energy recovery section{s) are joined only by ducts or
connections carrying flue gas 1is not integrally designed; nowever,
secondary energy recovery equipment (such as economizers or air
preheaters) need not be physically formed into the same unit as the
combustion chamber and primary energy recovery section(s). The
following units are nct precluded from being boilers solely because
they are not of integral design: process heaters (units that transfer
energy directly to a proeess stream), and fluidized bed combustion
units; and :

{(c) While in operation, the unit must maintain a2 thermal energy
recovery efficiency of at least sizty percent (60%), calculated in
terms of the recovered energy compared with the thermal value of the
fuel; and ) -

(d) The unit must export and utilize at least seventy-five percent
(75%) of the recovered energy, calculated on an annual basis. In this

caleculation, ne credit shall be given for recovered heat used
interpally in the same unit. (Ezamples c¢f internal use are the

preheating of fuel or combustion air, and the driving of induced or
forced draft fans cor feedwater pumps.);

* * * * *

"Designated facility (designated hazardous waste management facility)"
means a hazardous waste treatment, storage or disposal facility which
has received a permit from the Environmental Protection Agency 1in
accordance with 40 C.F.R. Parts 274 270 and 124, a permif from this
State, or another authorized state hazardous waste program or which has
been granted interim status or that is regulated under Section 3.1.5 or

15HWG2686ap ' 6
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Section 9.6 of these regulations, and that has been designated on the
manifest to receive a specific hazardous waste shipment;

¥ * " * *®

"Industrial furnace" means any of the following enclosed devices tnat
are integral components of manufacturing processes and that use
controlled flame devices to accomplish recovery of materials or energy:

{1) Cement kilns;

{2} Lime kilns;

{3) Aggregate kilns;

(4) Phosphate kilns;

{5) Coke ovens;

{6} Blast furnaces; _

(7) Smelting, melting and refining furnaces {including

pyrcmetallurgiczl devices such as cupolas, reverberator

furnaces,sintering machine, roasters, and foundry furnaces);

(8) Titanium diozide chloride process cxidation reactors;

(9) Methane referming furnaces;

(10) Pulping liquor recovery furnaces;

(11) Combustion devices used in the recovery of sulfur values from
spent sulfuric acid;

(12) Such other devices as the Adminisssaber Director may, after
notice and comment, add teo this list on the basis of one or more
of the following factors:

(i) The design and use of the device primarily to accomplish
recovery of material products;

{ii) The use of the device to burn or reduce raw materials to make
a material product;

(1iii) The use of the deviece to burn or reduce secondary materials
as effective substitutes for raw materials, in processes using raw
materials as principal feedstocks;

{iv) The use of the device to burn or reduce seccndary materials

as ingredients in an industrial process to make  a material
product;

15HW92686ap 7




West Virginia Administrative Regulations
Department of Natural Resources
Series 15, Section 2

{v) The use of the device in common industrial practice to produce
a material product; and

{vi} Other factors, as appropriate,

® #* * * *

"RCREA" means ske Subtitle C, the Resource Conservation and Reeovery
fct, as amended eoF by the Federal Solid Waste Disposal Act, as amended.

* * * * *

15EW92686ap 8
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Section 3, Identification and Listing of Hazardous Waste

#® * * * *

2.1.1 Definitions of Waste

3.1.1.a.1 & waste 1s any discarded material that 1is not excluded by
Section 3.1.3.2 or that is not execluded by variance granted under
Section 16.3. :

3.1.1.a8.2 A discarded material is any material which is:

3.7.1.a.2.1 Abandoned, as explained in paragraph b of this subsection;
or

3.1.1.a.2.ii Recycled, as explained in paragraph ¢ of this subsection;
or

3.1.1.a.2.1iii Cocnsidered inherently waste-like, as explained in
paragrapn d of this section.

3.1.1.b Materials are waste il they are abandoned by being:
3.1.1.b.1 Disposed of; or
3.1.1.b.2 Burned or incinerated; or

3.1.1.b.3 Accumulated, stored, or treated {but not recycled) before or
in lieu of being abandoned by being disposed of, burned cr incinerated.

3.1.1.c Materials are waste if they are recycled - or accumulated,
stored or treated before recycling - as specified in paragraphs c.
through ¢.4 of this section.

3.1.1.¢.1 Used in a manner constituting disposal,

3.1.1.e¢.1.1 Materials noted with 2 "¥" in c¢olum 1 of Table 1 are
wastes when they are:

3.1.1.e.1.1.A Applied to or placed on the land in a manner that
constitutes disposal; or

3.1.1.c.7.1.B Gerbained-in-preduska-thast-are-applied-to~-bhe--2and--£{in
wWhich-ease-bhe~predueb-ibsetf-remains-a-waste} Used to produce products
that are applied to or placed on the land or are ctherwise contained in
products that are applied to or placed on the land (in which cases the
product itself remains s waste).

3.1.7.¢.1.1.C However, commercial chemical products listed in Section
3.4.4 are not wastes if they are appl1ed to the land and that is their
ordinary manner of use, :

15HW92686ap 9
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3.1.1.¢.2 Burning for energy recovery.

3.1.1.c.2.1 Materials noted with a "¥" in egolumn 2 of Table 1 are
wastes when they are:

2.%.1.e.2.1.A Burned to recovery energy;

3.1.1.¢.2.1.B Used to produce a fuel or are otherwise contained in
fuels (in which case the fuel itself remains a waste).

2.1.1.c.2.11 However, commercial chemical produckts 1listed in Section
2.4.4 are not wastes if they are themselves fuels.
2.1
a

.1.c¢.3 Reclaimed. Materials noted with a "¥" in column 3 of Table 1
re wastes when reclzimed.

3.1.1.e.4 Accumulated speculatively. Materials noted with a "#' in
colurn U4 of Table 1 are wastes when accumulated speculatively.

Table 1
Use Energy
constituting recovery/ Reclamation Speculative
disposal fuel .accumulation

(1) (2) (3) (4)
Spent materials * * * ¥
Sludges listed in * # * _ ¥
Sections (3.4.2 and
3.4.3)
Sludges exhibiting a ¥ ¥ , ¥
characteristic of
hazardous waste
By-products listed b # * *
in Seetion (3.4.2
and 3.4.3)
By-products exhibiting * * #
a characteristic of
hazardous waste
Commercial chemical * ¥ _
procducts listed in
Section (3.4.4)
Scrap metal ¥ ® * *

15HWS2686ap 10
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NOTE: The terms "spent materials", 'sludges'", "by-products" and "scrap
metal" are defined in 3ection 3.7.c.

3.7.1.d Inherently waste-like materials, The following materials are
wastes when they are recycled in any manner:

3.1.1.4.1 {Ressrved)

3.1.1.4.2 The Director will use the following criteria to add wastes to
that list:

3.1.1.d.2.1.4 The materials are ordinarily disposed, burned or
ineinerated; cr

3.1.1.4.2.1.B The materials contain toxic constifuents Llisted in
Appendix VIII of this section and these constituents are not ordinarily
found in raw materials or products for which the materials substitute
{or are found in raw materials or products in smaller concentrations)
and are not used or reused during the recyeling precess; and

3.1.1.4.2.1i The material may pose a substantial hazard to human health
and the envircnment when recyecled.

3.7.1.e Materials that are not waste when recycled.

3.1.1.e.1 Materials are not wastes when they can be shown to be
recycled by being:

3.1.1.e.1.1 Used or reused as ingredients in an industrizl process ¢to
make a product, provided the materials are not being reclaimed; or

3.1.1.e.%1.ii Used or reused as effective substitutes for commercizl
products;

3.1.1.e.1.iii Returned to the original process from which they are
generated, without first being reclalmed. The material must be
returned as a substitute for raw material feedstock, and the process
must use raw materials as principal feedstocks.

3.1.1.e.2 The following materials are wastes, even if the recycling
involves use, reuse or return to the original process (deseribed in
paragraphs e.1.i through 1ii of this subsection):

3.1.1.e.2.1i Materials used in & manner constituting disposal, or used
to produce products that are applied t¢ the land; or

2.1.1.e.2.1i Materials burned for energy recovery, used to produce a
fuel, or contained in fuels; or
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3.1.1.e.2.1iii Materials accumulated speculatively; or
3.1.7.2.2.iv (Reserved)

3.1.1.f Documentation of claims that materials are not wastes or are
conditionally exempt from regulation. Respondenis in acftions to
enforce regulations implementing the State Act who raise a claim that a
certain material is not a waste, or is conditionally exempt from
regulation, must demonstrate that there 1is a known market or
disposition fer the material, and that they meet the ferms of the
exclusion or exemption. In doing so, they must provide appropriate
documentation (such as contracis showing that a seccend person uses the
material as an ingredient in a production process) tc demonstrate that
the material is not a waste, or is exempt from regulation., In
addition, owners or operators of facilities claiming that they actually
are recycling materials must show that they have the necessary
eguipment to do so.

* L * * *

3.1.4 Special Requirements for Hazardous Waste Generated by Small
Quantity Generators

3.1.4.a & generator is a small quantity generator in a calendar month
if he generates less than 1000 kilograms of hazardous waste in that
monith,

3.1.4.b Except for those wastes identified in paragraphs {e) and (f) of
this section, a small quantity generator's hazardous wastes are not
subject to regulation under Sections 6, 8, and 11 of these regulations
and 40 C.F.R. Part 265, provided the generator complies with the
requirements of Section 4 and paragraph {g) and, if applicable (j) of
this section.

3.7.4,c Hazardous waste that is recycled and that is excluded from
regulation under Sections 3.1.5(a){(2){(iii} and (v), (2){3}, or 9.4 is
not ineluded in the quantity determinations of this section and is not
subject to any requirements of this section. Hazardous waste that is
subject to the requirements of Sections 3.1.5(b) and (c) and 9.3, 9.4,
and 9.6 1is inecluded in the quantity determination of this section and
is subject to the reguirements of this section.

3.1.4.d In determining the quantity of hazardous waste he generates, a
generator need not include:

3.1.4.d.7 His hazardous waste when it is removed from on-site storage;
or

3.1.4.d.2 Hazardous waste produced by on-site treatment of  his
hazardous waste. '
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3.1.4.e If a small guantity generator generates acutely hazardous waste
in a ealendar month in guantities greater than set forth below, all
guantities of that acutely hazardous waste are fully subject to these
regulations: ~
3.17.4.,e.1 A total of one kilogram of commercial chemical products and
manufacturing chemical iIntermediates having the generic names listed in
3.4.4(e), and off-specification commercial chemical products and
manufacturing chemical Iintermediates which, if they met specifications,
would have the generic names listed in 3.4.4(e);

3.1.4.e.2 4 total of 100 kilograms of any residue or contaminated soil,
water or other debris resulting from the clean-up of a spill, into or
on any land or water, of any commerclal chemical products or
manufacturing chemical intermediates having the generic names listed in
3.4.4(e), or any residue or contaminated soil, water or other debris
resulting from the cleanup of a spill, irnto or on any land or water, of
any off-specification commercial chemical products or manufacturing
chemical intermediates which, If they met specifications, would have
the generie names listed in 3.4.4(e).

3.1.4,Ff 4 small quantity generator may accumulate hazardous waste
on-site, If. he accumulates at any time more than a total of 1000
kilograms of his hazardous wzaste, or his acutely hazardous wastes in
quantities greater than those set forth in paragraphs (e)(1) or (e){2)
of this section all of those accumulated wastes for which the
accumulation limit was exceeded are fully subject to these regulations.
The time period of Section 6.3.5 for accumulation of wastes on-site
begins for a small quantity generateor when the accumulated wastes
exceed the applicabls exclusion level, . ) -

3.1.4.g In order for hazardous waste generated by a small quantity
generator to be exeluded from full regulation under this section the
generator must:

3.1.4.g.1 Comply with Sections 4 and 6.1.1 of these regulations;

3.1.4,g.2 If he stores his hazardcus waste on-site, store it in
cempliance with the requirements of paragraph () of this section:

3.1.4.g.3 Establish and maintain on-site a written record specifying
the quantify and types of hazardous wastes disposed of, the dates the
wastes were transported off-site, and the final disposition of the
wastes; and {Comment: This recordkeeping requirement is only
applicable teo manufacturing faclilities, Non-manufacturing facllities
such as schocls, service stations, ete. are not required to comply with
this subsection.)

3.1.4.g.4 Either treat or dispose of his hazardous waste in an on-site

faeility, or ensure delivery to an off-site storage, treatment or
disposal facility, either of which is:
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3.1.4.g.4.1i Permitted under 40 C.F.R. Part 270 of the federaZ-esde Code .
of Federal Regulations;

3.1.4.g.4.if In interim status under 40 C.F.R. Parts 270 and 265 and
20-5E-10 of the West Virginia Cods;

3.1.4.g.4.i11 Permitted by this State under Section 11.00 of these
regulations;

3.1.4,g.4.iv Permitted by this State to manage industrial wastes under
the Water Pollution Control Aect; ({Comment: After March 31, 1986 a
small quantity generator will not be allowed to send 1ts hazardous
waste to this . type of faeility.}

3.1.4.g.4.v Authorized to manage hazardous waste by a state with a
hazardous waste program approved under 40 C.F.R. Part 271;

3.1.4.g.4.,vi A facility which:

3.1.4.g.8.vi. A Beneficially uses or re-uses, or legitimately recycles
or reclaims his waste; or

3.1.4.g.4.vi.B Treats his waste prior to beneficial use or re-use, or
legitimate recycling or reclamation.

3.1.4.h Hazardous waste subject to the reduced requirements of this
section may be mixed with non-hazardous waste and remain subject to
these reduced requirements even though the resultant mixture exceeds
the quantity limitations identified in this section, unless the mixture
meets any of the characteristics of hazardous wastes identified in
Section 3.3, ) N -

3.1.4.1 If a small quantity generator mixes a waste with a hazardous
waste that excseds a quantity exclusion level of this section, the
mixture is subject to full regulation,

3.1.4.3 4 small quantity generator that generates more than 100, but
less than 1000 kilograms of hazardous waste or who generales acutely
hazardous waste in an amount greater than specified in Section 3.1.de.e
in any calendar month shall be subject to the following requirements,
in addition to those requirements enumerated in paragraphs (a) through
(i) of this sectlon:

3.1.4.3.1 The manifest requirements of Section 6.2, except that such
small quantity generators are only required to complete the following
items on the generator segment of the Uniform Hazardous Waste Manifest
prior to shipping hazardous waste off-site for treatment, storage,
disposal or recycling:

3.1.4.5.1.1 Generator name, address, and signature (items 3-and 16 on
the Uniform Hazardous Waste Manifest form,)

15HWG2686ap 14
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3.1.4.3.1.11 The name and address of the facility designated to receive
the hazardous waste {item 9 on the Uniform Hazardous Waste Manifest
form).

3.1.4.3.1.1ii The DOT descripticn of the waste, including the proper

shipping name, hazard classification, and the "UN" or "NA"
identification number {(item 11 cn the Uniform Hazardous Waste Manifest
form).

3.1.4.3.1.iv The number and type of containers of hazardous wastes
(item 12 on the Unifcrm Hazardous Waste Manifest form). (COMMENT: Each
container must be properly marked, labeled, and meet all DOT
specifications), and

3.1.4.j.1.v The total gquantity cf hazardcus waste to be transported
off-site (items 13 and 14 on the Uniform Hazardous Waste Manifest
form);

3.1.4.j.2 The pre-transport DOT packaging, labeling, marking and
placarding requirements described in Section 6.3 of these regulations:

3.1.4.3.3 The recordkeeping requirements of Section 6.4.1(a), (e), and
(d) and 6.4.4; and

3.1.4.3.4 The special conditions of Section £.5.

3.1.5 Reguirements for Recyclable Materials

3.1.5.a.1 Hazardous wastes that are recycled are subjeet fo the
requirements for generators, transporters, and storage facilitles of
paragraphs (b) and (e¢) of this section, execept for the materials listed
in paragraphs (a){2) and (2)(3) of this section. Hazardous wastes that
are recycled will be known as "recyclable materialis."

3.1.5.a.2 The following recyclable materials are not subject to the
requirements .of this section but are regulated under Sections 9.3
through 9.7 and all _applicable provisicns of Section 11 of these
regulations:

3.1.5.a.2.1 Recyclable materials used in a manner constituting disposal
(Section §.3):

3.1.5.a.2.1i1 Hazardous wastes burned for energy recovery in boilers and
industrizl furnaces {Section §.4).

3.1.5.a.2.1i1 (Reserved);

3.1.5.a.2.iv Recycled materials from which precious metals are
reclaimed (Section 9.6);

3.1.5.a.2.v Spent lead-acid batteries that are reclaimed {Section 9.7).
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3.71.5.a.3 The following recyclable materials are not subject to
regulation under §84 through 8 and are not subject to the notification
requirements of W.Va. Ccde §20-5E-10.

3.1.5.a.3.1 Reclaimed industrial ethyl alcohol;

3.1.5.2.3.1ii Used batteries (or used battery cells) returned to a
battery manufacturer for regeneration;

3.1.5.2.3.1i1ii Used oil that exhibits one or more of the characieristics
of hazardeus waste but 1is recyecled in some other manner than being
burned for energy recovery; or

2.%1.5.a.3.1iv Scrzp metal. -

3.1.5.a.3.v Fuels produced from the refining of cil bearing hazardous
wastes along with normzl process streams af a petroleum refining
faeility, if such wastes result from normal petroleum refining,
production, and transportation practices;

3.1.5.a.3.vi Cil reclaimed from hazardous waste resulting freom normal
petroleum refining, production, and transpertaticn practices which oil
is to be refined along with normal process streams at a petroleum
refining facillty; or

3.1.5.a.3.vii Coke from the iron and steel industry that contains

hazardous waste from the iron and siesl production process.

3.1.5.b Generators and transporters of recyclable materials shall
comply with all applicable provisions of Sections 4, 5 and & of these
regulations except as provided in paragraph 3.1.5.a of this seection.
Generators and transporters of recyelable materials are also subject fo
the applicable provisions of West Virginia Administative Regulations,
Department of Highways, Series 7, Transportation of Hazardous Wastes by
Highway Transporters, and West Virginiaz Administrative Regulaticns,
Fublic Service Commissiocn, Series 1, Transporting Hazardous Waste by
Rail. - -

3.1.5.¢.1 OQuners or operators of facilities that store recyclable
materials befere they are recycled are regulated under all applicable
provisions of Sections 4, 8.1 through 8.10, 8.13, ard 11, and 13 of
these regulations, except as provided in paragraph 3.1.5.a of this
section (the recyeling process itself is exempt from regulations}.

3.1.5.¢.2 Owners or cperators of facilities that recyecle recyclable
materials without storing them before they are recycled are subject o
the following requirements, except as provided in paragraph 3.1.5.a of
this section:

3.1.5.¢.2.1 Notification requirements of Section 4;
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3.1.5.¢.2.11 Sections 8.5.2 and 8.5.3 {coneerning use of the manifest
and manifest discrepancies),

3.%1.5.d Additional Regulaticn of Certain Hazardous Waste Recycling
Activities on a2 case-by-case basis.

3.1.5.d.1 The Director may decide on a case-by-case basis that persons
accumulating or  storing the recyclable materials deseribed in
3.1.5.a.2.1v should be regulated under 3.1.5.b and 3.1.5.c. The basis
for this decisicn is that the materials are belng accumulated or stored
in a manner that does not protect human health and the environment
because the materials or their toxic constituents have not been
adequately contained, or because the materials being accumulated or
stored together are incompatible. In making this decision, the
Director will consider the following factors:

3.1.5.d.1.a The types of materials accumulated or stored and the
amounts accumulated or stored;

3.1.5.d.1b The method of accumulaticn or storage;

3.1.5.¢.1.¢ The length of time the materials have been accumulated or
stored before_being reclaimed;

3.1.5.d.1.d Whether any contaminants are being released into the
envirenment, or are likely to be sc released; and

3.1.5.d.7.e Other relevant factors.
The procedures for this decision are set forth in 3.1.5.d.2.

3.1.5.d.2 Procedures for case-by-case regulation of hazardous waste
recycling activities.

3.1.5.d.2.1 The Director will use the following proeedures when
determining whether to regulate hazardous waste recycling activities
described in Section 3.71.5.a.2.1iv under the provisions of 3.1.5.b and
3.1.5.¢, rather than under the provisions of 9.6,

3.1.5.d.2.1.4. If a generator is accumulating the waste, the Director
will issue a noitice setting forth the factual basis for the deeision
and stating that the person must comply with the appiicable
requirements of Sections 6.1, 6.3, 6.4, and 6.5 of these regulations.
The notice will become final within 30 days, unless the bperson served
requests a public hearing t¢ challenge the decision. Upon receiving
such a request, the Director will hold a public hearing. The Director
will provide notice of the hearing to the public and zllow public
participation at the hearing. The Director will issue a final order
after the hearing stating whether or not compliance with Section 6 is
required., The order becomes effective 30 days arfter service of the
decision unless the Director specifies a later date or unless review by
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the Director is requested., The order may be appealed to the Director
by any person who participated in the public hearing. The Director may
chocse to grant or teo deny the appeal. Final agency action oceurs when
a final order is issued and agency review procedures are exhausted.

3.1.5.4.2.1.8, If the person is accumulating the recyclaple material at
a storage facility, the notice wilill state that the person must obtain a
permit in accordance with all applicable revisions of Section 11 of
these regulations. The owner or operator of the facility must apply
for a permit within no less than 60 days and no more than six months of
notice, as specified in the notice. If the owner or operator of the
facility wishes to challenge the Director's decision, he may do so in
his permit application, In & public hearing held on the draft permit,
or in comments filed on the draft permit or on the notice of intent to
deny the permit. The fact sheet accompanying the permit will specify
the reasons for the agency's determination. The question of whether
the Director's decision was proper will remain open for consideration
during the public comment period discussed under Section 11.25 of the
regulations and in any subsequent hearing.

* * * * #*

3.4.4 Discarded Commercial Chemical Products, Off-Specification
3Specles, Container Residues, and Spill Residues Thereof

The following materials or items are hazardous wastes 1f and when they
are discarded or intended to be discarded: as described in Section
3.1.1.a.2 of these regulations, when they are burned for purposes of
enargy recovery in lieu of their original intended use, when they are
used to produce fuels in lieu of their original intended use, when they
are applied to land in lieu of their original intended use, or when
they are contained in produects &that are applied to land in lieu of
their original intended use.

3.4.4.a Any commercial chemical product, or manufacturing chemical
intermediate having the generic name listed in paragraphs (e) or (f) of
Ehis section,

3.4.4.b 4ny off-specification commercial chemical product or
manufacturing chemical intermediate which, if it met specifications,
would have the generiec name listed in paragraphs (e} or (f} of this
section.

3.5.%.¢c Any residue remaining in a container or an inner liner removed
from a container that has held any commercial chemical product or
manufacturing chemical intermediate having the generic name listed in
paragraph (e) of this section, unless the container is empty as defined
in 3.01.06(h}(3) of this chapter.

(Comment: Unless the residue is being beneficially used or reused, or
legitimately recycled or reclaimed; or being accumulated, stored,
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transported or treated prior &£o suech use, re-use, recgycling or
reclamation, the Director considers fthe residue to be intended for
disecard, and thus a hazardous waste. An example of a legitimate re-use
of the residue would be where the residus remains in the container and
the container 1s used fo hold the same commercial chemical preoduct or
manufacturing chemical product or manufacturing chemical Intermediate
it previously held. Aan example of the discard of the residue would be
where the drum iIs sent to a drum reconditioner who reconditions the
drum but discards the residue.)

3.4.4.4 Any residue or contaminated soil, water or other debris
resulting from the cleanup of a spill into or on any land or water of
any commercizl chemiezl preoduct or manufacturing chemical intermediate
having the generic name listed in paragraph {(e) or (f) of this section,
or any residue or contaminated soil, water or other debris resulting
from the aleanup of a spill, into or on any land or water, of any
off-specification chemical product and manufacturing chemical
intermediate which, if it met specifications, would have the generice

name listed in paragraph (e) or {f) of this section.

(Comment: The phrase "commereial chemical producet or manufacturing
chemical intermediate having the generic name listed in . . ." refers
to a chemical substance which 1is manufactured or formulated for
commercial or manufacturing use which consists of the commercially pure
grade of the chemical, any technical grades of the chemical that are
produced or marketed, and all formulations in which the chemical is the
sole active ingredient. It does not refer to a material, such as a
manufacturing process waste, that contains any of the subsiances listed
in paragraphs (g) or ({). Where a manufacturing process waste is deemed
to0 be a hazardous waste because 1t centains a substance listed in
paragraphs (e) or (f), such waste will be listed in either 3.04.02 or
3.04.03 or will be identified as a hazardous waste by the
characteristics set forth in 3.03 of these regulations.)

3.4.4.e The commercial chemical produets, manufacturing chemical
intermediates or off-specification commercial chemical products or
manufacturing chemical intermediates referred to in paragraphs (a)
through (d)} of this section, are identified as acute hazardeous wastes
(H) and are subject to be the small. gquantity exclusion defined in
3.1.8(a).

# »* * ¥ ®

3.4.4,f The commereial chemical products, manufacturing chemical
intermsdiates, or off-specifiication commercial chemical products
referred to in paragraphs (a) through (d}) of this section, are
identified as toxlc wastes (T) unless otherwise designated and are
subject to the small quantity exclusion defined in Sectien 3.1.4 of
these regulations,
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(Comment: For the convenience of the regulated community, the primary
hazardous properties of these materials have been indicated by the
letters T (Toxieity), R (Reaectivity)}, I{Ignitability) and C
(Corrosivity). Absence of z letter indicates that the compound is only
listed for toxieity.)

These wastes and their corresponding EPA Hazardeous Wasfe Numbers are:

Hazardous

Waste No. Substance -
Uogt . . . . . . . . Lcetaldehyde (i)

Uolk . . . . . . . . Acetaldehyde, trichloro-

U187 . . . . . . . . Acetamide, N-{4-ethoxyphenyl}-

Ugos . . . . . . . . Acetamide, N-§9-H-flucren-2-yl-
U112 + + + « . . . . Becetic acid, ethyl ester (i)

Uil ., . . . . . . Acetic acid, lead salt

U214 ., ., . . . . . . Acetic acid, thallium(i) salt
Uoo2 . . . . . . . . Acetone (i)

Use3 . . . . . . . . Reetonitrile (I,T)

U248 . . . . . . . . 3-{alpha-acetonylbenzyl)-4 hydroxycoumarin
and salts, when present at concentrabions
of 0.3% or less

* * * * ®

U248 . . . . . . . . Warfarin, when present at concentrations of
0.3% or less

U200 . . . . . . . . Yohimban-i6-carboxylic acid, 11,17-di-
methoxy-18-((3,4,5-trimethoxy- .
benzcyl)oxy)-, methyl ester,

Uzdg . . . . i . . . Zinc phosphide, when present at
concentrations e£-6% of 10% or less

* * * * *
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Section 5. Standards Applicable to Transporters of Hazardous
Waste by Alr and/or Water

The Director hereby adopts and incorporates by reference 40 C.F.R. Part
263, as published in the Code of Federal Regulations on the effeekive
date ef-Shese-reguiabiors specified in Section 1.6 insofar as such
regulations relate tc the transportation of hazardous waste by air and
water, h

Whenever the term Administrator or Regional Administrator is used, the
term shall have the meaning of the Director of the Department of
Natural Resources.
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Section 8. Standards for owners and operators of Hazardous Waste
Treatment, Storage and Disposal Facilities

#* ¥ ® #* *

8.3.7.a.1 Arrangements to familiarize police, fire departments, and
emergency responsge teams with the layout of the facility, properties of
hazardous waste handled at the facility and associated hazards, places
where Kility personnel would normally be working, entrances to and

roads 1Mgide the facility, and possible evacuation routes.

* ® ® * *

8.17.2.3 If the owner or operator determines that the corrective action
program being implemented under Section 8.13.09 is ir insufficient for
causing cessation cof hazardous waste constituents migration, then the
unit must be closed. However, 1f it is determined that the corrective
action will adequately arrest and remove the contamination, the owner
may choose one of the four options which will become part of the
conditions of the permit:

8.11.2.3.1 Retrofit the unit with liners; in accordance with Section
8.11.01(a){(1);

8.11.2.3.2 Stop the leak;

8.11.2.3.3 Continue the operation of the unit, (while concurrently
developing/implementing an alternate treabtment, storage, or disposal
method), for a period of flve years at which time the unit must be
closed; or ; -

8.11.2.3.4 Continue the operation of the unit provided a2 demcnstration
can be made and approved by the Chief that no adverse impact to human
health or to the environment will result from the continued operation
of the unit during the active life and closure and post clcsure perioed,
provided that the facility continue to comply with an approved
corrective action program. Such demonstration must include and discuss
the following:

8.11.2.j.4.1 Potential adverse effects on ground water gquality,
considering:

8.11.2.3.4.1.4 The physical and chemical characteristics of the waste
in the regulated unit, inecluding its potential for migration;

8.11.2.35.4.1.B The hydrogeological characteristies of the facility and
surrounding land;

8.11.2.3.4.1.C The quantity of ground water and the dlrection of ground
water flow;
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8.11.2.j.4.1.D The proximity and withdrawal rates of groundwater users;
8.11.2.j.4,1.E The current and future uses of ground water iIn the area;

8,11.2.3.4.1.F The existing quality of ground water, including other
sources of contamination and their cumulative impact on ground water
quality;

8.11.2.3.4.1.G The potential for health risks caused by human exposure
te waste constituents;

8.11.2.3.4.1 .4 The potential damage to wildlife, crops, vegetation, and
physical structures caused by exposure to waste constituents;

8.11.2.3.4.1.1 The persistence and permanence of the potential adverse
effects; and ‘

8.11.2.3.4.11 Potential adverse effects on hydraulically connected
surface water quality, considering:

8.11.2.3.4.ii.4 The volume and physical and chemical characteristics of
the waste in the regulated unit;

8.11.2.j.4.ii.B The hydrogeclogical characteristics of the facility and
surrounding land; '

8.11.2.j.4,11.C The quantity and quality of ground water, and the
direction of ground water flow;

8.11.2.3.4.11,D The patterns of rainfall in the region;
8.11.2.3.4,1i1,8 The proximity of the regulated unit to surface waters;

8.11,2.j.4.11.F The current and future uses of surface waters in the
area and any water quality standards established for those surface
waters;

8.11.2.3.4.i1.G The existing quality of surface water, including other
sources of contamination and the cumulative impact on surface water
quality;

8.11.2.j.4.1i.H The potential for health risks caused by human exposure
toc waste constituents;

8.11,2.5.4.1i.I The potential damage to wildlife, crops, vegetation,
and physical structures caused by exposure to waste constituents; and

8.11.2.5.4,1i,J The persistence and permanence of the potential adverse
effects, - i '
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8.11.2.j.4.1iii In making any determination under paragraph (4) of this
secticn concerning the use of greund water in the area around the
facility, the Chief will consider any identification of underground
sources of drinking water and exempted aguifers made under the West
Virginia Administrative Regulations of the State Water Resources Board,
Chapter 20, Article 54, Series IX (1983}.

#* ¥ 3 ¥ *

8.12.7 Food Chain Crops

The Chief may allow the growth of food chain erops in or on the
treatment zone only if the owner or operator satisfies the conditions
of this section, The Chief will specify in the facility permit the
specific food chain erops which may be grown.

B8.12.7.a.1 The owner or operator must demonstrate that £there 1is no
substantial risk to human health caused by the growth of such crops in
or on the treatment zone by demonstrating, pricr to the planting of
such crops, that hazardous constituents other than cadmium:

8.12.7.a.7.1 Will not be transferred te the food cr feed porticns of
the crop by plant uptake or direct contact, and will not otherwise be
ingested by food chain animals (e.g., by grazing); or

8.12.7.a.1.1i Will net occur in greater concentrations in or on the
food or feed portions of crops grown on the treatment zone than in or
on identical portions of the same crops grown on untreated soils under
similar conditions in the same reglon.

8.12.7.a.2 The owner or operator must make the demonstration required
under this paragraph prior to the planting of crops at the facility for
all constituents identified in Appendix VIII of Section 3 of these
regulations that are reasonably expected to be in, or derived from,
waste placed in or on the treatment zone.

8.12.7.2.3 In making a demenstration under this paragraph, the oumer,
or operator may use field tests, greenhouse studies, available data,
or, in the case of existing units, operating data, and must;

8.12.7.2.3.1 Base the demonstration on conditions similar to those
present in the treatment zone, including soil characteristics (e.g.,
pH, cation exchange capacity), specific wastes, application rates,
application methods, and crops to be grown; and

8.12.7.2.3.1i Describe the procedures used 1in conducting any tests,

inecluding the sample selection criteria, sample size, analytical
methods, and stztistical procedures.
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8.12.7.a.4 If the owner or operator intends to conduct field tests or
greenhouse studies in order to make the demonstraticn required under
this paragraph, he must obtain a permit for conducting such zctivities.

* ¥ * * #*

8.13.6 Compliance Period

8.13.6.a The compliance period is the active 1life of the waste
management area, the closure period and the post closure peried.

8.13.6.b The compliance period begins when the owner or operator
initiates a groundwater monitoring program meseting the requirements of
Section 8:43-9 8.13.8.

8.13.6.c If the cwner or operator is engaged in a corrective action
program at the end of the compliance period specified in paragraph (a)
of this section, the compliance pericd is extended until the owner or
operator can demonstrate that the Water Rescurces Bozard's Groundwater
Protection Standard Regulation, Series VII, BSection 1 has nof been
exceeded for z period of three (3) consecutive years.

* * ® * *®
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Section §. Standards for Management of Specific Hazardous
Wastes and Specific Types of Hazardous Waste
Management Facilifies .

* # ¥ *® ¥

9.3 Recyclablée Materials Used in z Manner Constituting Dispossl

9.3.1 fApplicapility

§.3.1.2 This section applies teo recyclable materials that are applied
to or placed on the land;

g.3.1.a.1 without mixing with any other substances; or

9.2.1.2.2 after mizging with any other substances that are not hazardous
wastes, unless the recyclable material undergoes a chemical reaction so
as %to become inseparable from the other substances by physical means;
or :

9.3.1.a2.3 after combination with any other substances 1f the resulting.
combined material is not produced for the general public's use.

9.3.1.a.4 The materials identified in paragraphs 9.3.%7.a.1 through
§.3.7.a.3 will be referrsed to throughout this Section as "materials
used in a manner that constitutes disposal.”

5.3.1.b Preducts produced for the general public's use that are used in
a manner that constitutes disposal and that contain recyclable
materials are not presently subject to these regulations if the
recyclable materials have undergone chemical reaction in the course of
producing the product so as to become inseparable by physical means.
Commercial fertilizers that are produced for the general public's use
that contain recyclable material alse are not presently subject to
these regulations.

9.3.2 Standards Applicable Lo Generators and Transperters of Materials
Used in a Manner That Constitutes Disposal.

Generators and transporters of materials that are used in a manner that
constitutes disposal are subject to applicable requirements of Sections
4, 5, and & of these regulations as well as the applicable provisions
of West Virginia Administrative Regulations, Department of Highways,
Series 7, Transportation of Hazardous Wastes by Highway Transporters,

and West Virginia Administrative Regulations, Public Serviece

Commission, Series 11, Transporfing Hazardous Waste by Rail.
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§.3.3 3tandards Applicable to Storers of Materials that zre to be Used
in a Manner ¢that Constitutes Disposal Who Are Not tne Ultimate
Users, T ' N

Cwriers or operators of facilities that store recyclable materials that
are to be used in a manner that constitutes disposal, but who are not
the ultimate users of the materials are regulated under all applicable
provisions of Sections 4, 8, ard 11, and 13 of these regulations, and
40 C.F.R. Part 265, Subparts A through L. =

§.3.4 Standards fApplicable to Users of Materials that are Used in a
Manner that Constitutes Disposal.

Owners or operators of facilitiss that use recyvelable materials in a
manner that constitutes dispesal are subject to all applicable
provisions of Sections 4, 8, ard 11, and 13 of these regulations, and
40 C.F.R. Part 265, Subparts 4 through N. (These reguirements do not
apply teo products which contain these recyclable materials under the
provisicns of paragraph 9.3.1.b of these regulations.)

§.4 Hazardous Waste Burned for Energy Recovery

3.4.1 Applicability

9.4.1.a The regulations of tnis secticn a2pply to hazardous wastes that
are burned for energy recovery 1in any boller or industrial furnace
except as provided by paragraph 9.4.1.b of this section. Such
hazardous wastes burned for energy recovery are termed "hazardous waste
fuel." However, hazardous waste fuels produced from hazardcus waste by
blending or other treatment by a person who neither generated the waste
nor burns the fuel are not subject to regulation at the present time.
The regulations of this Subpart seciion apply to hazardous wastes that
are burned for energy recovery in any boiler or Industrial furnace

except as provided by paragraph $9.4.7.b of this section. Such
hazardous wastes burned for energy recovery are termed "hazardous waste
fuel." However, hazardous waste fuels produced from hazardous waste by

blending or other treatment by a person who neither generated the waste
nor burns the fuel are not subject te regulaticn at the present time,

9.4.1.b The following hazardous wastes are not regulated under this
section:

g.4.1.b.1 Used oil burned for energy recovery that is alsc a hazardous
waste solely because it exhibits a characteristic of hazardous waste
identified in 2-3-2 Section 3.3 of these regulations. Such used oil is
subject to regulation under Section 9.5 of these regulations rather
than this section and
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9.4.1.b.2 Wastes that are exempt from regulation under the provisions
of Section 3.1.3.97 of these regulations and hazardous wastes that are
subject to the special requirements for small quantity generatoers under
the provisions of Section 3.71.4 of these regulations.

O-li-i-br2-Hagardous-wasse-£fuels--thab--ape--eHenps—-£from--bhe--tabeiing
requircmer55-e£-RoRA-See5ion-300ULr3+

O-l-isb-4-Coke-from-bhe-iron-and-soeet-irdusbpy-shab-eenbaing-hagardous
Waste-from-the-iron-and-steci-producbion-greeesss

@.4.2 Prohibitions. {Reserved)

6.1 ,3 Standards applicable to generators of hazardous waste fuel.

9.4.3.a Generators of hazardous waste <Ifuel are subject ¢to the
requirements of Section & of these regulations except that 9.4.7
exempts certain spent materials and by-products from these provisions;

Q.4,2,bh Generators who are marketers also must comply with Section
9.4.5. '

9.%.3.c Generators who are burners also must comply with Section §.4.6.

g.U, 4 Standards applicable to transporters of hazardous waste fuel.

9.4.4.a Transporters of hazardous waste fuel from generator to
marketer, or from a generator to a burner are subject to the
requirements of either Section 5 of these regulaticns or the applicable
regulations of the West Virginia Department of Highways or FPublic
Service Commission of West Virginia regarding hazardous waste
transporters, except that 9.4.7 exempts <certain spent mateérials and
by-products from these provisions.

9.4.4.b Transporters of hazardous waste fuel are not presently subject
to regulation when they transport hazardous wastes fuel from marketers,
who are not also the generators of the waste, to burners or other
marketers.

9.4.5 Standards applicable to marketers of hazardous waste fuel.

Persons who market hazardous waste fuel are called '"marketers."
Marketers include generators who market hazardous waste fuel directly
to a burner, and persons who receive hazardous waste from generators
and produce, process, or blend hazardous waste fuel from these
hazardous wastes. Persens who distribute but do not process or blend
hazardous waste fuel are also marketers, but are not presently subject
to regulation. Marketers (other than distributors) are subject to the
following requirements: '
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9.4.5.a Prohikitions {Ressrved).
9.4,5,b Prohibitions {Ressrved).

9.4.5.c.1 Storage. Marketers who are generators are subject to the
requirements of Section 6.3.5 of these regulations or to Sections 8.1
through 8.10, 8.13, and-Ssesien 11, and 13 of these regulations or 4o
C.F.R. Subparts 4 through L of Part 265 and-Rapts-270-and-124; except
as provided by Section 9.4.7 of this Section for certain spent
materials and by-products;

9.4.5.c.2 Marketers who receive hazardcus wastes from generators, and
produce, process, or blend hazardous waste fuel from these hazardeus
wastes, are subject to regulation under all applicable provisions of
Sections 8.1 through 8.10, 8.13, 11, and B8eesien 13 of these
regulations or 40 C.F.R. Subparts A4 through L of Part 265 apd-Pargs-270
ard-124; except as provided by Section 9.4.7 of this section for
certain spent materials and by-products.

9.4,6 Standards applicable to burners of hazardous waste fuel

9.4,6.2 (Reserved)
9.4.6.b Notification. (Reserved)

9.4.6.¢c Burners that store hazardous waste fuel prior to burning are
subject to the requiremenis of Section £.3.5 of tkis-ghapter these
regulations, or te all applicable requirements in Sections &.1 through
8.10, 8.13, and Seesisn 13 of these regulations or 40 C.F.R. Subparts
4 through L of Part 265 ep-40-5-F-R---Bars-268--9f--this--chapser wWith
respect to such storage, except as provided by Section 9.4.7 of this
subpars Section for certain spent materials and by-products.

§.4.7 Conditicnal exemption for spent materisls and by-products
exhibiting grcharacteristic of hazardous waste.

§.4.7.a Except as provided in paragraph (b}, hazardous waste fuels that
are spent materials and by-products and that are hazardous only because
they exhibit a characteristic of hazardous waste are not subject to the
notification requirements of Ghapber-20;irsicle-5Er-Seesieon-267 Section
I of these regulations or the generator, transporter, cr storage
requirements of Chapter 20, Article 5E. - '

3.4.7.b This exemption does not apply when the spent material or
by-product is.stored in a surface impoundment prior to burning.

# * * * *
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9.6 Recyclable Materials Utilized for Precious Metal Recovery

g.6.2 The regulations of this section apply to recyclable materials
that are reclaimed to recover economically signifiecant amounts of gold,
silver, platinum, paladium, irridium, osmium, rhedium, ruthenium, or
any combination of these.

9.6.b Persons whe generate, transport, or store recyclable materials
that are subject to this .section are subject to the following
requirements:

3.6.b.1 notification requirements of Section 4;

§.6.b.2 faraleg-50-262;-Subpars-Br-{fer-generabons}y~fanalegs-50-263-20
and-263.213-{fer-5ransporsers};-and--40--C-F-Rr-~-Scabions-~-265-73--and
265-72 Lfor-persors-whe-stereir Section 6.2 for generators, 40 C.F.R.
263.20 and 263.21 for transporters, and 40 C.E.R. 265.71 and 265.72 for
persons who store recyelable materials.

§.6.c Persons whe store recyclable materials that are subject to this
section must keep the following Técords to document that they are not
accumulating these materials speculatively {(as defined in Section 3.1b
of these regulation):

g.6.c.1 records showing the volume of these materials stored at the
beginning of the calendar year;

9.6.c.2 the amount of these materizls generated or received during the
calendar year; and

9.6.c.3 the amount of these materizls remaining at the end of the
calendar year. '

9.6.d Recyclable materials that are regulated under this section that
are accumulated speculatively (as defined in Secticn 3.1b of these
regulations) are subject %o all applicable provisions of 3Sections 5
through 8, amd 11, and 13 of these regulaticns and 4C C.F.R. Part 265,

9.7 Reclaimed Spent Lead-Acid Batteries

9.7.a This section applies to persons who reclaim spent lead-acid
batteries that are recyclable materials ("spent batteries"). Persens
who generate, transport, or collect spent batteries, or who store spent
hatteries but do not reclaim them are not subject to the requirements
of Sections &4 through §, er 11, or 13 of these regulations, nor 40
C.F.R. Part 265. '

9.7.b Owners or cperators of facllities that store spent batteries
before reclaiming them are subject to the feollowing requirements:
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9.7.b.1 the nrnotification reguirements of Section 4 of these
regulations;

9.7.5.2 all applicable provisions of Sections 8.1 through 8.10 of these
regulations, except Section 8.2.3 concerning waste analysis and 8.5.2
and 8.5.3 concerning use of the manifest and manifest discrepancies,
and Section 13 of thase regulations.

9.7.n.3 all applicable provisions of Subparts A, B ({(but not Section
265.13 (waste analysis)), C, D, E (but not Sections 265.71 and 265.72
(dealing with use of the manifest and manifest discrepancies)), and F

through L of 40 C.F.R. Part 265; and

9.7.b.4 all applicable provisions of Section 11 of these regulatioms.

* * * * *®
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Section 11. Hazardous Waste Permitbing Program

* b * * *

11.7.2 Speeific Exclusions

The following are net reguired to obtain a hazardous waste management
permit:

11.1.2.a Generators who accumulate hazardous waste on site for less
than ninety {90) days as provided in Seetion 6.3.5,

11.1.2.b Farmers who dispose of hazardous waste pesticides from their
own use as provided in Section 6.5.2,

11.1.2.c. Persons who own or operate facilities operated sclely for the
treatment, storage or dispesal of hazardous waste excluded from
regulations under this section by Sections 3.1.3 or 3.1.4,

11.1.2.d Owners or operators of totally enclosed freatment ~facilities,
as defined in Section 2.

11.1.2.e Owners and operators of elementary neutralization units or
wastewater treatment units as defined in Section 2.

11.1.2.f Transporters storing manifested shipments of hazardous waste
in containers meeting the requirements of Section 6.3.1 at a transfer
facility for a period of ten (10) days or less.

11.1.2.g A person 1s not reguired to obtain a hazardous waste
management permit for treatment or containment acitivities taken during
immediate response to any of the fellowing situations:

11.1.2.g.1.1 A discharge of a hazardous waste;

11.7.2.2.1.11 An Imminent and substantial threat of a discharge of
hazardous waste;

11.1.2.g.1.141 & discharge of a material which, when discharged,
becomes a hazardous waste.

11.1.2.g.2 Any person who continues or initiates hazardous waste
treatment or containment activities after the immediate response is
over is subject to all applicable requirements of 5Shis--Rars--Shese
seguiasiens this secfion for those activities.
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11.1.2.h Perscns adding absorbent mabterial to hazardeous waste in a
container and persons adding hazardous waste to absorbent material in a
container, provided that these actions occur at the time hazardous
waste is first placed in the contaziner and Sections 8.2.8(bk), 8.7.2,
and 8.7.3 are compliad with.

* * # * *

11.3.4 Interim Status Standards

During interim status, owners or operators shall comply with the
interim status standards at 40 C.F.R Part 265 as of the date specified
in Seetion 1.6.

11.3.5 Grounds f{or Termination of Interim Status

"
Interim status terminates when final disposition of a permit
application is made; or when interim status is terminated by the Chief.
Interim status may be terminated for:

11.32.5.1 Failure to furnish requested Part B application on time, or to
furnish in full the information required by the Part B application; or

11.2.5.2 A determination is made hy the Chief that the facility poses a
substantial risk of a health hazard or a significant risk of an adverse
effect upon the environment,

11.3.5.3 A& determination is made that the fagility has falled to comply

with the requirements of 20-5E-10 and the corresponding federal
requirements at 40 C.F.R. 270.73 and 4C C.F.R. Part 265.

* # * * *

11.7 Signztories to Permit Applications and Reports

* * * * *

11.7.2 Reports

£11 répeoris required by permits and other information requested by the
Chief shall be signed by a perscn described in Section 11.7.1 above or
by a duly authorized representative of that person., A person is a duly
authorized representative only If:

11.7.2.2 The authorization is made in writing by a person described in
Section 11.7.1; )

11.7.2.bt The authorization specifiss either an individual or a position
having responsibility for the overall operation of the regulated
facility or an individual or a position having responsibilify for the
facility's ccompliance with envireonmental laws and permits; and
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11.7.2.2 The written authorization is submitted to the Chief.

* * * ¥ #
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Section 13. Financial Reguirements

The Director hereby adepts and Iincorporates by reference 40 C.F.R.
Parts 264 and 265, Subparts H, as published in the Cocde of Federal
Regulations on the effeesive date ef--thesg--veguiatiens specified in
Section 1.6 with the {following modifications: Sections 264.143(F),
265.143(e), 264.145(F), 265.145(e), ard 264.147(F), and 265.147(f)
shall be amended by the addition of the following paragraph:

"Notwithstanding the above, the Director may disallow the use of this
test on the basis of information that the owner or operator has
viclated or is in violation of any state or federal law or regulation
pertairning to envirommental protecticn. The owner or operator must
provide alternate financial assurance as specified in this sgection
within 30 days after notification cf the disallowance."

Sections 264,149, 265,149, 264,150 and 265.150 shall be deleted.

Wnerever the term Administrator or Regional Administrator is used, the
term shall have the meaning of the Director of the Department of
Natural Resources., ,

Wherever the term Environmental Protectlion Agency or EPA is used, the
term shall have the meaning of the West Virginia Department of Natural
Resources.

40 C.F.R. Sections 26L.1U7(b)(4)(iii) and 265.747(b)(4)(iii) shall be
amended to read: "All other owners or operators, 30 days after the
effective date of these regulations.” '

* * * * #
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Section 16, Notices of Changes to the Direector

16.3 Variances from Classificaticn as a Waste

® #* ®* #* ®

16.3.2 Standards and Criteria

{a) The Director may grant requests for a variance from classification
as a waste "for those materials that are accumulated speculatively
without sufficient amounts being recycled if the applicant demonstrates
that sufficient amcunts of the material will be recycled or transferred
for recycling in the following calendar year. A variance granted under
this section is valid only from the date of approval through the
following ecalendar year; but may be renewed on an annual basis by
filing a new application for such variance. The Director will base the
decision to grant or deny a variance under this subsection on the
following standards and criteria:

(1) The manner in which the material is expected to be recycled, when
the material is expected to be recycled, and whether this expected
dispogition is likely to occour {e.z2., because of past practice, market
factors, the nature of the material, or contractual arrangements for
recyeling);

(2) The reason that the applicant has accumulated the material for one
or mere years without recyeling 75 percent of the volume accumulated at
the beginning of the calendar year;

{(3) The quantity of material already accumulated and the quantity
expected to be generated and accumulated before the material is

recycled;

(4) The extent to which the material is handled to minimize loss; and
(5) Other relevant factors.

(b) The Dirsctor may grant requests for z variance from classifying as
a waste those materials that are reclaimed and then reused as feedstock
within the original primary preduction preeess in which the material
was generated if the reclamation _cperation is an essential part of the

preduction process. This determination will be based on the following
criteria:

(1) How economically viable the production proecess would be if it were
to use virgin materials, rather than reclaimed materials;

(2) The prevalence of the practice on an industry-wide basis;

{3) The exztent to which the material is handled bhefore reclamation to
minimize loss; '
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(4) The time pericds between generating the material and its
reclamation, and between reclamation and return te the criginal primary
production process;

{5} The location of the reclamation cperation in relation te the
production process;

{8) Whether the reclaimed material is used for the purpose for which it
was originally produced when 1t is returned to the original process,
and whether if is returned o the process in substantially its original
form;

{7) Whether the person who generates the material also reclaims it; and
(8) Other relevant factors.

(¢} The Director may grant requests for a variance from classifying as
a waste those materials that have been reclaimed but must be reclaimed
further before recovery is completed if, after initial reclamation, the
resulting material is commodity-~like (even though 1t is not yet a
commercial préduct, and must be reclaimed further). This determination
will be based on the following factors:

{1} The degree of processing the material has undergone and the degree
of further processing that is reguired to complete reccovery of the
material; '

(2) The value of the material after it is reclaimed;

{2) The degree to which the reclaimed material has been like an
analogous raw material;

(4) The extent to which an end market for the reclaimed material is
guaranteed;

(5) The extent to which the reclaimed material is handled to minimize
loss, and : SR e

(6) Qther relevant factors.

16.3.3 Variance Procedures

{a) An azpplicant for a variance from classification as a waste under
this section must apply to the Director. The application must address
the applicable criteria or standards contained in section 16.3.2 of
these regulations.

(b) The Director will evaluate the application and 1issue a public
notice of the tentative determination to grant or deny a variance from
classification as a  waste. Notification of  this tentative
determination will be provided in the manner prescribed in paragraph
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11.24.3(b) of these regulations, The Director will accept public
comment on the tentative variance determination for thirty (30) days,
and may also held a public hearing upon request or at his discretion.
The Director. will issue a £final decision after rasceipt of publie
comments and the hearing (if any). Such final decision may not be
appealed to the Water Rescurces Board.
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File
PREAMBLE TO HAZARDOUS WASTE MANACEMENT RECULATIONS I

EMERGENCY AND APPROVED RULES T

Program: Hazardous Waste Management e
Regulations: Hazardous Waste Management Regulaticns, Series 15
Authority: West Virginia Code, Chapter 20, Article 5E, Secticn 6

Action: Approval of rule and response to  comments; emergency
promulgation of the approved rules.

Summary: On June §, 1986 the Director proposed rulemaking addressing
(1) corregtions  promulgated by the United States Environmental
Protection Agency (EPA) on August 20, 1985 to their January 4, 1985
regulations relating fo redefinition of "sclid waste," (2) corrections
requested by EPA to the State's application for (final authorization,
and (3} minor corrections to regulations effective on April 15, 1986.
The approved regulations are also being promulgated as an emergency
rule with one minor change.

Dates: Agency approval of these regulations_occurred on_September 26,
1986. These regulations are being promulgated as an emergency rule,
effective September 26, 1986,

Centact: Ron 3hipley, Special Assistant to the Director, Director's
Office of Regulatory Affairs, Room 842, 1800 Washington Street, East,
Charleston, WV 25305, phone (304) 348-2761.

Supplemental Information: State adeoption of the EPFA corrections of
August 20, 1985 is necessary in order to retain primacy over the
administraticn of hazardous waste regulations In West Virginia. EpPA
delegated primacy of the RCRA hazardous waste management program
effective May 29, 1986. While authorizing the program, EPA did not
approve the State's redefinition of 'wastes.' This failure is causing
problems in implementing the authorized program. Today's approved rule
corrects the deficiencies in the State's redefinition of 'wastes.' The
State must now modify ifs program and seek EPA's approval of the
redefinition immediately. To facilitate that approval, today's
approved rule is zlse filed for émergency promulgation with one change:
section 1.6 {Incorporation by Reference) is not included in the rule
filed for emergency promulgation. = The emergency rule becomes effective
on September 26, 1986.
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Response to Comments:

The Department received comments frem two entities. One submitted six
comments; the other submitted 20 comments, fourteen of which related to
typographical changes. These comments and the Department's responses
are as follows:

Section

1.

Section

b,

1. General
Corment:

Sections 1.3 and 1.4 - Dates ineluded in these sections are
incorrect.

Rezponse: Correscted.
Comment :
Section 1.6 ~ Change the language in the first sentence to

"whenever federal statutes or regulations are incorporated into
these regulations. . ."

Response: Done.
Comment:

Section 1.6 - The date chosen for incorporation by reference
{(i.e. date of _ authorization of the regulations by the
Legislature) will cause confusion and will lead to "in futuro"
incorporation by reference. & more definitive statement of the
effective date is urged.

Response:

DNR understands the commenter's concern. First, the Department
has modified 1ts proposal so that incorporation occurs as of
the date of passage of the legisliztion authorizing this rule.
This change avoids "in futuro" inecorporation by reference and
avolds problems concerning the publie's ability to comment
since the Legislature i1s the public's representative. Sececnd,
accerding to the commenter, the confusion would arise due to
the regulated community not knowing the date of 1legislative
authorization, The Deparitment will place such date in Section
1.6 upon final promulgation.

3. Identificaticn and Listing of Hazardous Waste

Comment:

Section 3.1.4.b - One commenter objected fo "the imposition in
past versicns of this particular subsection and the language
being proposed, to what amounts to a mores stringent requirerent
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Section

than counterpart federal regulations." Federal regulations
exempt  small quantity generators from notification
requirements.

Response:
The proposed language only reiterates what is already required
under ~ Sections 3.1.4.g and 3.1.4.3j, which are not subject of

the preoposed changes. DNR cannot approve a modification to
regulations that already exist.

Comment:
Subsections 3.!'.5.a.3.v and 3.1.5.a.3.vi - The phrase '"which
oil 1is to be refined along with normal process streams at a

petroleum refining facility" should be removed from Section
3.1.5.a.3.v and placad at the end of Section 3.1.5.a.3.vi.

Response: Done,

Comment :

Subsections‘3.1.5.a.3.v, 3.1.5.a.3.vi, and 3.1.5.a.3.vii - The
Department  has wrongly arranged the subsections and the
language corrections have been made at inappropriate places.
Response: Corrected to reflect the recommended changes.
Commerit:

Section 3.1.5.b - By cross-referencing the Department of
Highways' regulations, the language used Is unnecessary and
exposes the transporter to duplicative penalties.

Response: Corrected as recommended by the commenter.

Comment:

Section 3.4.4.f - Both commenters pointed out that the language
change made to hazardous waste No. U-249 1is ineorrect.
Hazardous waste No. U-249 should read as follows: "Zine
phosphide, when present at concentrations of 10% or less."

Response: Corrected as recommended by the commenters.

8. tandards for Owners and Operators of Hazardous Waste
Treatmeént, Storage and Disposal Facilities

Comment :

Section 8.3.7.2.1 - 4 comma should be placed between the words
"facility" and "properties."
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Seaticon

10.

11.

12.

Response: Done

9. S3tandards for Management of Specific Hazardous Wastes and
Specific Types of Hazardous Waste Management Facilities

Comment

Section 9.0 and Section 3.7.5 - Effect of DNR's regulations on
Air Pollution <Control Commission (APCC) regulations is not
clear. Scme coordination 1is needed. Section 5.2 of APCC
regulations exsmpt facilities pursuant to Section 3.1.5(a) of
DNR regulations. Does this refer to old or new Section 3.71.57
APCC should have some authority over burning of hazardous waste
fuel. DNR's Section 9.0 should reference APCC's requirements.

Response:

APCC will be repromulgating their regulations to ineclude the
redefinition of wastes. The exemption contained in Section
5.02 of the APCC regulations 1s for facilities pursuant to
Section 3.1.5(a) of the previous DNR regulations which are no
longer effective. Section 9.4 of DNR's regulations gives the
State full authority to regulate burning of hazardous waste
fuel; therefore, there 1is no need to reflerence APCC
regulations.

Section 11. Hazardous Waste Permifting

Comment:

Section 11.1.2.g.2 - Replacement of the words "this part" by

the word '"these regulations" causes imposition of a broader

universe of reguirements than necessary.

Response: Correected as recommended by the commenter,

Comment:

Typographical errors - Sections 2 (Table 1), 3.1.4.e, 3.1.4.
4

.1
3.1.5.d.2.i.p, 8.3.7.a.1, 8.11.2.3, 9.3.3, 9.4.1.a, 9.4,
9.4.6.¢c, 11.3.5.1, and 11.7 have typographical errors.

3
b,

-

Response: Corrected.
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ARCH A. MOORE, JR. - Junhe &, 1986
Governor

STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES
CHARLESTON 25308

RONALD R. POTESTA
Director e

MICHAEL A. FOTOS™

Daputy Dlrector

f o 4

E;?:?—' &
The Honorable Ken Hechler . = .. ig; -
Secretary of State ST T T - e
State Capitol, Suite 157-K & -
Charleston, Wegt Virginia 25305. . .. .. ol s

Re: Filing of Approved Rules ~ oo

(Hazardous Waste Management,
Series Lb).and Response to
Comments

Dear Mr. Hethler: ... L "~__7"_. .. . T — ...~

Enclosed please  £ind for ™ your filing a copy of approved
amendments to the législative. rules of the Department of
Natural Resources and a Response to Comments. This material
was previously filed with your office-on March 5, 1986. We
are refiling this . approval _at the. dlrectlon of the
Legislative. Rulemaking Revxew Commlttee and -provide the
following explanation. - A
After filing our approved regulations om March 35, 19856, we
requested .the LRRC's recommendation that. the rule be
authorized by this year's Legislature.  The LRRC concurred
with our request and the Legislature authorized our approved
rules in SB 434 at §64-2- 20(5e)(6)(e) However, the LERRC
could only conduct a curscry review of ~“the approved rules.
They, therefore, directed the Department to refile the rules’
in a manner which once again brought the rules before the
LRRC for thelr review. The Department was perplexed at how
toaccomplish this, After research and discussion with Mr,
Hartman of: your office, we decided tec file ancther approval
of these regulations. The other opticons we explored and our
reasons For rejecting them are discussed in the attached
preamble (§I. Reason for Re-approval). Consequently, we are
filing another approval of the rules originally approved
March 5, 1986. --




The Honorable Ken Hechler
Page 2 E
June 4, 1986

If you have any questicns, pleazse contact Mr. Ron Shipley,
Director's Q0ffice of Regulatecry Affairs, State Hazardous
Waste Coordinator at 304-348-2761.

Sincerely,

Reneld R, Potesta
Director

RRP/rsb

Enclosures

cc: David W. Robinson
Timothy T. Laraway
All State Hazardous Waste
Management Agencies
Legislative Rulemaking Review Committee




FREAMBLE TC HAZARDQUS WASTE MANAGEMENT REGULATIONS

PROGRAM: Hazardous Waste Management

REGULATIONS: Hazardous Waste Management Regulations, West
Virginia Department of Natural Rescurces, Chapter 20, irticle 3E,

Series 15
AUTHORITY: West Virginia Code Section 20-5E-6
ACTICN: Re-zapproval cf Rule and Response to Comments

TOPIC: Amendments to the Hazardous Waste Regulations based on EPA
amendments bebtween October 29, 1984 and May 8, 1985 and rulemaking
petitions from the West Virginia Manufzcturers' Association.

SUMMARY: This re-approved rulemgking reflects changes £o Cthe
State's hazardous waste management program prompted by EPA
regulatory changes primarily made befween October 29, 1984 and May
8, 1685 as well as rulemaking petitions of the West Virginia
Manufacturers' Association (WVMA). Some of these changes are
necessary for the State to retain primacy of the federal program
and for the State to receive final authorization of the RCRA
program in effect prior Lo the Hazardous and Solid  Waste
Amendments of 1984 (HSWA). In addition, the West Virginia
Manufacturers' Assoclation has petitioned the Department four
times for rulemaking to amend the State's regulations based on EPA
regulafory amendments, This re-approved rulemaking completes the
Department's response to most of the requested changes in the four

petitions.

DATES: Agency approval of these regulations cccurred on Mareh 5,
1986 and re-approval occurred on June L&, 1G86.

CONTACT: Ron Shipley, Speclal Assistant to the Director,
Director's OQffice of Regulatory Affairs, West Virginia Department
of Natural Resources, 1800 Washington Street, East, Building 3,
Rocm 842, Charleston, West Virginia 25305, (304) 348-2761.

SUPPLEMENTARY INFORMATION:

I. Reason for Re-approval

The Department of Natural Resources is taking the extraordinary
action of reapproving a2 rule already appreved &and legislatively
authorized based on a directive of . the Legislative Rulemaking
Review Committes (LRRC).

On March 5, 1986, DNR filed approved regulations with the
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Secretary of  State's Office. According to  the  State
Administrative Procedures Act, agency approved regulations are
legislative regulations which have been proposed, subjected to
public comment and publie hearing, and represent the agency's
request for legislative authorization to promulgate such rule (
See W. Va, Code §§294-3-9 and 294-3-11). In the case at hand, DNR
proposed the regulations on January 24, 1986 and the comment
period lasted until February 24, 19856 with a public hearing being
held on that date. After receipt and consideration of comments,
the Department modified the proposed regulation and filed approved
regulations with the Secretary of State and the LRRC on March 5,

1986.

As explained in <the preamble to the proposed regulations on
January 24, 1986, many of the approved regulations were essential
to the 3tate's effort to receive final authorization of the
federal hazardous waste program. Accordingly, the Department
reguested <that the LRRC review the Department's approved .
regulations and make a reccmmendation te the Legislature that the
rules be authorized. The LRRC agreed to do so because it
understood the importance of the rules to the State's final
authorization effort. However, because the time for LRRC review
was extremely abbreviated, they directed that the Department
refile the rules after the legislative session with them in a
manner which (1) illustrated the new and superceded regulations
and (2) permitted the LRRC to exercise their authority to review
the rule and make appropriate recommendations under W. Va. Code

§25A-3-11. _ -

The Department was unsure how to effectuate the LRERC's directive
in this ‘situation, since, after the session, the rules are
legislatively authorized. We identified three (3) options: (1)
repropose the rules, procesd with public notice and comment and
reapprove the rules for submissicn to the Secretary of State and
the LRRC; (2) reapprove the rules for submission to the Secretary
of State and the LRRC; or (3) refile the approved regulations with
the Committee without further formal action.

We rejected options one and three for the following reasons:
Option 1 would Dbe more time consuming, administratively
burdensome, confusing to <the publie and unnecessary for the
cormifttee fto exercise its authority under W, Va. Code §294-3-11,
The regulations at issue have already been subject to publie
notice and comment. The Department received comments from three
organizations cenecerning sixty-six different subsections of the
proposed regulations. The Department changed more than forty
provisions cf its regulations in response to these comments.
Consequently, reproposing the rules for public comment would
result In a2 time consuming exercise with  little benef'it.
Re-proposing rules which are already in effect is confusing and
misleading since the Department cannot, in good faith, hold out
the possibility that major revisions cculd be made based on public
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comment. In additien, the key action which triggers the LRRC's
Jurisdiction appears to be agency approval of regulations rather
than proposal. . '

The third option did not appear to satisfy a majority of the
members of the LRRC. At the time of the LRRC's deecision to
recommend authorization of the rules to <the Legislature, many
members of the LRRC and its counsel expressed concern with this
option. That concern stemmed from the statutory provision which
appears to limit the LRRC's Jjurisdiction to reviewing approved
rules. That section states:.

"(a) When an agency finally approves a  proposed
legiglative rule for submission teo the legislature,
pursuant to the provisions of section nine of this
article, the agency shall submit to the legislative
rulemaking review committee at a regular meeting of such
committee fifteen copies of (1)} the full text of the
legislative rule as finally approved by the agency...."
(emphasis supplied).

Conseguently, many members of the Committee felt that their
autherity to make recommendations concerning regulations was
limited " toc the review of _approved rules. Conseguently, the
Department rejected this third option.

Theref'ore, the Department opted for the second option, i.e. filing
another approval of the regulaticns. This action accomplishes the
LERC's objectives. It places before them the *text of the
superceded rule as well 23 the new rule in a manner consistent
with W. Va. Code §294-3-11.

In addition to this reapproval, the Department will be proposing,
in the near future, amendments to its hazardous waste rules. Some
of these proposed amendments will Involve sections covered in

today's reapproval.

II. Response to Comments

The fcllowing Response to Comments is an exact reproduction of the
Department's Response to Comments filed on March 5, 1986:

The Department received comments from three organizations
concerning sixty-siz different sections or paragraphs of the
proposed regulations. Twenty-one comments were deemed clerical or
typographical changes and were adopted. In addition, one
commenter provided a copy of the proposed regulations identifying
typographical and clerical errors, These were also utilized. We
appreciate the assistance,
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The remaining changes are based either orn clarification
suggestions or on suggestions that the Depariment should parallel
federal regulations meore closely. A synopsis of these changes
follows:

§2 - Definitions. _

We have adopted a definition of the term RCRA. This term appears
throughout the regulations but was heretofore undefined.

§3 - Identification and Listing of Hazardous Wastes

§3.1.b - One commenter pointed cut that the proposed regulation
omitted the word "wastes" from this subsection. This was
inadvertant and we have ineluded this word in our adopted version.

3.1.7.c.4 - Table - One commenter suggested that we include a note
at the end of the Table which is identiecal to the note in EP4's
analogous Table. We have done so.

3.1.1.e.1,iil - One commenter suggested that we make the second
sentence  of this subsection conform to the EPA analcgous
provision. We have done so.

3.1.5.2.2.1i1 - Two comments were received about this section which
conflicted with each other. We have adopted the recommendations
of the West Virginia Air Pollution Control Commission and deleted
the reference to their regulations in this section. The reason is
that hazardous wastes which are burned for energy recovery are
presently exempt from APCC Regulation 25. The reference to their
regulations, therefcre, is unnecessary and may be confusing.

3.1.5.¢c.1 - One commenter pointed out that EPA made 2 correction
to this regulaticn on August 20, 1985 and urged that we make the
same adjustment, We did so.

3.2.4 - One commenter pointed out that the reference to Section
3.1.1.,a.2.1 was incorrect since "discarded materials" were covered
by subsections i1i and i1ii alse. We have changed the reference

accordingly.

§5. Transportation of Hazardous Waste by Air or Water

One commenter suggested that the Department's incorporation by
reference of EPA regulations was not specifiec enough. The
Department propesed to inecorporate by vreference all appropriate
EPA regulations except those that are adopted pursuant te the
Hazardous and Sclid Waste Amendments of 1984 (HSWA)., We proposed
this exception because the State is currently seeking final
authorization to implement the EPA program in existence pricr to
the passage of HSWA. We are fearful that adopting by reference
regulations pursuant to HSWA may confuse EPA and delay
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authorization, Upon reflection we agree with the commenter that
such an exception is unclear. The exception not only requires
knowledge of the regulations but also the date and authority under
which they were promulgated., The reguliation, therefore, wculd be
difficult for the regulated community to understand and <therefore
ineffective.’ :

One suggested alternative was to list those EPA regulations which
are not adopted pursuant to HSWA. Although possible to do, this
regulatory scheme would reguire the State to amend its regulaticns
whenever EPFA adjusts its regulations pursuant to RCRA and not HSWA
authority. This is alsce confusing and would result in ineffective
regulations. We  have, therefore, deleted the exception
referencing H3WA. We have made the same change in Section 13.

§6., Standards Applicable to Generators of Hazardous Waste

6.3.5.b - Ones commenter requested that the Department adopt the
thirty-day extension for storage which EPA may grant but that the
State did not previously recognize, We have adepted an extension
analogous te the EFA programn.

§8, Standards for OQOuners and Operators of Hazardous Waste
Treatment, Storage and Disposal Faciiities B

8.1.2 - The Air Pollution Control Commission commented that our
reference to the coverage of thelr regulations was inaccurate.
since we limited it only te incinerators, We have corrected our
explanation of their coverage.

§9. Standards for Management of Specific Hazardous Wastes and
Specific Types of Hazardous Waste Management Facilities

9.3.17.2.2 - Onz commenter suggested that we clarify that this
section make it eclear that the mixture was ocne of recyclable
materials and other substances which are not hazardous wastes. We
have done o0 by adding the phrase "that are net hazardous wastes"
after the phrase "other substances'.

9.4,1.a = Two commenters (inecluding the APCC) urge that we delete
any reference to the Air Pollution Control Commission regulations.
We have done so.

§11. Hazardous Waste Permitting Program

11.1.2.g - Cne commenter pointed out that ¢this section did not
contain language delineating the action tc which this applied and
suggested that we add "taken during immediate response to any of
the following situations:" Such omission was inadvertant. We

have added this language.

11.7.1.a2.2 - One commenter suggested that we add a "Note" to this
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section which parallels the EPA regulations. We have done so
because it provides more guidance to the regulated community.

16.3.2.a - One commenter suggested that we add the word
"aceumulation" In  the 1last sentence for clarification. We have

done so. _

In addition to the above suggestions which we accepted, the
Department rejected several suggestions.

Variance for Boilers. One commenter argued that our failure to
adopt the variance for bollers was inconsistent with our adoptien
of the boiler definition and ftherefore we should include the
boiler varlance provision. In our proposed rulemaking we declined
to adopt the varlance provision because we believe that such z
provision is more appropriately 1left to the APCC. We still
believe so and have not adopted the beiler variance,

The commenter argued that if we had the ability and expertise to
define and establish regulations for boilers then we also have the
ability and expertise to decide on. whether a variance should be
allowable under the regulations. Although we may have the ability
and expertise we decline teo do so and offer the following
explanation.

As the lead agency for the hazardous waste program we have a
responsibility for coordinating and implementing Chapter 20,
Artiele S5E. One purpose of irtiele 5E is to assume regulatory
primacy of the federal RCRA program. See W. Va. Code
§20-5E-2(b0(%). 3ee alsc: W. Va. Code §820-5E-4 and 20-5E-5a.
Secondly, W. Va. Code §20-5E-6(c¢c) states that "...the director
shall not promulgate rules and regulations which are more properly
within the jurisdicticn and expertise of any of the agencies
empowered with rulemaking autheority pursuant to section seven of
this artiele." The APCC is one of those agencies.

The issue for the Department, however, was how do we meet the
primary purpose of the article, i.e. assuming primacy while also
retaining the proper roles of the various zgencies?

The EPA regulations governing hoilers are split into two
categories by EPA when examining a State's program for delegation
purpeses. First are those provisions whieh must be in a State's
program to make it "consistent znd equivalent" with the federal
program. Secondly are those provisions which a state may adopt or
omit which would make the state program more stringent than the
Pederal program.

In order to meet the goal of Article 5E concerning primacy
assumption, the Department decided that it had to adopt those
boiler provisions which EPA considers necessary for delesgation. We
hzve done s¢ in this rulemaking.
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The variance rules, however, are net mandatory for delegation.
Omission of them leaves the State's program more stringent. The
APCC has advised the Department, however, that the "APCC director
will propose a Regulation XXV boiler variance classification
procedure when the Commission amends Regulatien XXV,

Incinerator Definition

One commenter pointed out that the definition of incinerator in
our regulation is different than the AFCC's definition. Again, we
are adopting this definition to satisfy EPA in the State's attempt
to gain regulatory primacy. We have discussed this problem with
the APCC and both agencies will work together to resolve the
conflict.

Spent Materials and By-Products o B

A1l three commenters pointed out that EPA has amended its
regulations concerning spent materials and by-products and urged
the Department to do so also. Although that action will be
necessary the Department declined to do se in this rulemaking
since these provisions are significant additions to the
regulations not subject to notice and rulemaking - procedures. We
plan to put such rules out for notice and comment shortly and
promulgate such regulations under emergency rulemaking procedures
if justifiable.

The Department did, however, add one section from the November 29,
1985 EPA rulemaking which was a c¢larification. We added
subsection (B) to §3.1.2.c.2.ii which clarifies that wastes
resulting from burning any of the exempt recyclable materials are
not hazardous wastes.

Conelusion

fccordingly, the Department is filing the following rules as
approved regulations.
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Cept. of Natural Resocurces
Leg. Rule, 20-5E —
Series 15

Section 2. Definitions

For the purposes of these regulations, the following words and
phrases shall have the meanings ascribed to them in this section
unless the context of the regulations indicate otherwise.

£33 "Active portion™ means that portion of a facility where
Ereatment, storage or disposal operations are being conducted. It
includes the <treated area of a landfarm and the active face of a
landfill, but does not include those portions of a facility which
have been eclecgsed in accordance with all applicable closure
requirements;

£23 "Administrator'" means the administrator of the United States
Environmental Protection Agency or his designee;

£33 "Approved form" means any environmental Protection Agency
standard national form for administering the hazardous waste
provisions of RCRA, or a form approved by the Chief o¢f the
Division of Water Resources or the Director of the Department of
Natural Resources;

€43 "Aquifer" means a geclogic formation, group of formations, or
part of a formation that 1s capable of yielding a significant
amount of groundwater to wells or springs: :

£63 "Application, part &4" means that part of the application which
a permit applicant must ccomplete to qualify for interim status
under Section 3005(e) of RCRA or these regulations and for
consideration for a permit;

£63 "Application, Part B" means thab part of the application which
a permit applicant must complete to be considered for a permit;

£4283 "Authorized representative" means the person responsible for
the overall operation of a facility or an operational unit (i.e. -
part of a facility}, e.g. - the plant manager, superintendent or
person of equivalent respousibility

£83 "Boller" means an enclosed device using controlled flame
combustion and having the following céharacteristics:

(z) The unit must have physical provisions for recovering and
exporting thermal energy in the form of steam, heated fluids, or

heated gaszes; and

(b) the unit's combustion chamber and primary energy recovery
section{s) must be of integral design. To be of integral design,
tEhe combustion chamber and primery energy recovery section(s)
(such as waterwalls and superheaters) must be physically formed
into one manufactured or assembled unit. A unit in which the
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Dept. of Natural Resources
Leg. Rule, 2C-5E
Series 15 T

combustion chamber and the primary energy recovery section(s) are

joined only by ducts or connections carrying fiue gas Is not

integrally designed; however, secondary energy recovery equipment

(such as economizers or air preheaters) need not be physically

formed inte the same unit as the combustion chambeéer and primary

snergy recovery section{s). The following units are not precluded

from being boilers solely because.they are not of integral design:

process heaters {units that transfer energy directly to a process

stream), and fluidized bed combustion units; and

{z) While in operation, the unit must maintain a thermal energy

recovery efficiency of at least sixty percent (€60%), calculated in

terms. of the recovered energy compared with the thermal value of

the fuel: and

(d) The unit must export and utilize at least seventy-five percent

(75%) of the recovered energy, calculated on an annual basis, In

this calculation, no credif shall be given for recovered heat used

internally in the same unit. (Ezamples of internal use ares the

preheating of fuel or combustion air, and the driving of induced

or forced draft fans or feedwater pumps.);

{73 "Calendar Year" means January 1 through December 31;

£8} "Cell" means a discrete volume of a hazardous waste landfill
which uses a liner to provide isclation of wastes from adjacent

cells or wastes;

£9} "Certification" means a statement of professional opinion
based upen knowledge and belief;

£163 "Chief" means the chief of the division of water resources of
the Department of Natural Rescurces;

£313 "Closed facility" means a facility which has been properly
closed in accordance with the facility eclosure plan and all
applicable regulations and requirements;

£123 "Closed portion" means that portion of a facility whieh an
owner or operator has closed in accordance with the facility
closure plafi and all applicable cleosure requirements;

£133 "Closure" means the act of securing a hazardous waste
management facility pursuant te the requirements of these
regulations;

£1173 "Confined agquifer” means an aquifer, overlain by a confining
layer of signifieantly lower hydraulic -conductivity, contalning
ground water that is under sufficient pressure to rise above the
level at which it is encountered by a well; -
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Dept. of Natural Resources .
Leg. Rule, 20-5E
Series 15

€343 "Container" means any portable device in which a material is
stored, transported, treated, disposed of or otherwise handled;

£383 "Contingency plan'" means a document setting out an organized,
planned and coordinated course of actions to be followed in the
event of a fire, explosion or release of hazardous waste or
hazardous constituents which could threaten human health or
environment; - ,

£463 "Common code" means the unigue code assigned by the Chemical
Abstract Services (also known as the CAS Registry Number) to each
EPA hazardous waste and to each Department of Transportation
hazardous waste material;

£373 "CWA" means the Clean Water Act {formerly referred to as the
Federal Water FPFollution Control Act), Public Law 92-500, as
amended by Public Law 95-217 and Publie Law 95-576;33 J.s.c. 1251

gt _seq.;

£183 Designated facility (designated hazardous waste management
facility)" means a hazardous waste treatment, storage or disposal
facility which has received a permit from the Environmental
Protection Agency in acgordance with 40 CFR Parts 2%4 270 and 124,
a permit frem this State, or another authorized state hazardous

waste program or which has been granted interim status or that _is

regulated under Section 3.1.5 or Section 9.6 of these regulations,

and that has been designated on the manifest to receive a specific
hazardous waste shipment; '

{493 "Dike" means an embankment or ridge of either natural or
man-made materials used %o contain liquids, sludges, solids, or
other materials;

£263 "Director" means the director of the department of Natural
Resources;

£233 "Discharge or hazardous waste discharge" means the acecidentzl
or intentional spilling, leaking, pumping, pouring, emitting,
emptying or dumping of hazardous waste iInto or on any land or
State waters;

£223 "Disposal' means the discharge, deposit, injection, dumping,
spilling, leaking or placing of any hazardous waste into or on any
land or water so that such hazardous Wwaste or any constituent
thereof may enter the environment or be emitted into the air or
discharged into any State waters;

£223 "Disposal facility" means a facility or part of a facility at

which hazardous waste is intentionally placed into or on any land
or water, and at which the waste will remain after closure;
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Bept. of Natural Rescurces : :
Leg. Rule, 20-5E ]
Series 15 |

£2L3 "Division" means the Divisien of Water Rescurces of the
Department of Natural Resources;

£28) "Domestic sewage" means untreasted sanitary wastes that pass
through a sewer system;

{263 "DOT" means the United States Department of Transportation;

£1213 "Draft permit" means = document prepared under Section 11.217
indicating the Chief's tentative decislion Lo issue, deny, modify,
reveke and reissue, revceke, or reissue a permit;

£374 "Elementary neutralizaticn unit"” means a device which (i) 1is
used for neutralizing wastes which are hazardous only because they
exhibit the corrosivity characteristic defined in Section 3.3.3 of
these regulaticns, or are listed 1in Section 3.4 only for this
reason; and, {(ii) meets the definition of a tank, container, or
transport vehicle in this secticon;

£283 "Emergency permit' means a permit issued where an imminent
and substantial endangerment to human health or the environment is
determined to exist by the Director, or the Chief;

£29+ MEPA" means the TUnited States Environmental Protection
fAgency;

£363 "EPA hazardous waste number" means the number assigned by EPA
to each hazardous waste listed in Section 3.4 of these regulations
and to each characteristic identified 1in Section 3.3 of these L

regulations;

£343 "EPA identification number" means the number assigned by EPA
to each hazardous waste generator, hazardous waste transporter or
hazardous waste facility;

£223 "Equivalent method" means any taesting or analyfical method
approved by the EPA Administrator under 40 CFR Section 260.20, and

260.21;

£333 "Existing hazardous waste management facility or existing
facility" means a facility which was in cperation or for which
cocnstruction commenced on or before July 16, 1981, Under this
authority a facility has commenced construction if: (a)} the owner
or oeprator has obftained all necessary Federal, State and local
approvals or permits fo begin physical construction; and either
(i} a continucus physieal, on-site construction program has begun,
cr (ii) the owner or operator has entered into contractual
obligations (which cannot be cancelled or modified without
substantial loss) for construction of the faclility to be completed
within a reasonable time;
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Dept. of Natural Rescurces
Leg. Rule, 20-5E
Series 15

£343 "Existing portion" means that land surface area of an
existing waste management unit, included in the original Part A
permit applicatien, on which wastes have been placed prior to the
issuance of a permit;

£38} "Facility". See "hazardous waste management facility."

£263 "Federal agenecy" means any department, agency, or other
instrumentality of the Federal government, any Independent agency
or establishment of the Federal government including any
government corporation and the Government Printing Offlce;

£373 "Federal, state, and local approvals or permits neeessary to
begin physical eonstruction" means permits and approvals required
under federal, state, or local hazardous waste control statutes,
regulations, or ordinances;

£28) "Final cover" means cover material that Ls applied upon
closure of a landfill and is permanently exposed at the surface;

£293) "Flash point" means the minimum temperature at which a liquid
or solid gives off sufficient vapor to form an ignitable vapor-air
mixture . near the surface of the liquid or seclid. 4n ignitable
mizture is one that, when ignited, is capable of the initiation
and propagation of flame away from the source of ignition.
Propagation of flame means the spread of the flame from layer to
layer independent of the source of Iignition;

{LG) "Food chain crops" means tobacco, crops grown for human
consumption, or crops grown for pasture, forage or feed for
animals whose products are consumed by humans;

£431)} "Foreign source' means a scurce outside the geographical
houndaries of the ccniinental United States;

{423 "Freeboard" means the vertical distance between the top of a
surface impoundment, open tank, or other containment device and
the surface of the waste contalined therein;

£43) "Free liquids" means liquids which readily separate from the
solid portion of a waste under ambient temperature and pressure;

4543} "Generator'" means any person, by site location, whose actor
process produces hazardous waste identified or listed in Section 3
of these regulations or whese act first causes a hazardeus waste
to become subject to these regulations;

{HB) "Groundwater" means water below the land surface in a zone of
saturation;

LLEY "Hazardous constituent"  or 'constituent" are constituents
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Dept. of Natural Resources —..
Leg. Rule, 2C-5E
Series 15

identifisd in Appendix VIII of Section 3 of these regulaztions or
econstituents that caused the Director to list the hazardous waste
in Section 3.4 of these regulations or constituents listed in
Table 1 of Section 3.3.5 of these regulations, that are reasonably
expected to be in or derived from waste contained in a regulated
unit or that have been detected in groundwater in the uppermost
aquifer underlying a regulated unig;

{473 "Hagardous Waste" means a hazardous waste as defined in
Seetion 3.71.2 except as 3.1b provides otherwise;

£485 "Hazardous waste activity"” means the handling of hazardous
waste as in the generation, transportation, treatment, storage, or
disposal of any hazardous waste;

£49} "Hazardous waste generation" means the act or process of

producing hazardcus waste materials;

£553 "Hazardous waste management" means the systematic control of
the ~ collection, source separation, storage, transportation,
processing, treatment, recovery and disposal of hazardous wastes;

£51 "Hazardous waste management facility (faecility)}" means all
contiguous land and structures, other appurtenances, and
improvements on the land used for treating, storing, or dispesing
of hazardous waste. A facility may consist of several treatment,
storage or disposal operational units;

£3183 "Inactive Portion" means that pertion of a facility which
has not been in operation since the effective date of Section 3 of
these regulaticns;

"Incinerator" means any enclosed device using contreolled flame
combustion that neither meetsrthercriteria foriclassification a5 a
boiler nor is listed as an industrial furnace.

£623 "Incompatible waste" means a hazardous waste which is
unsuitable for: (a) placement in a particular devies or facility
because it may cause corrosion or decay of containment materials;
or (b) commingling with another waste or material under
uneontrolled ccnditions because the commingling might produce heat
or pressure, fire or explosion, vielent reaction, toxic dusts,
mists, fumes or gzses, or flammable fumes or gases;

£833 "Individual generation site" means the contiguous site at or
on which one or more hazardous wastes are generated. An
individual generation site, such as 2 large manufacturing plant
may have one or more socurces of hazardous waste, but is considered
a single or individual generation site if the site or property is
contiguous;
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Dept, of Natural Resources
Leg. Rule, 20-5E
Series 15

£843 "In operation” means facilities that are treating, storing or
disposing of hazardous waste;

"Industrial furnace" mesans any of the following enclosed devices
that are integral components of manufacturing processes and that
use gontrolled flame devices to accomplish recovery of materials

or _energy:

{1) Cement kilns

{2) Lime Kilns

{3) Apgregate kilns

(4) Phosphate kilns

{5) Coke ovens

(6) Blast furnaces)

{7) Smelting, melting and refining furnaces {including
pyrometallurgical devices such as  cupolas, reverberator
furnaces,sintering machine, roasters, and foundry furnaces)

(8) Titanium dioxide chloride process oxidation reactors.

(9) Methane reforming furnaces,

{10) Pulping ligquer recovery furnacesf

{11} Combustion devices used in the recovery of sulfur values
from spent sulfurig acid,

{12} Such other devices as the Administrator may, after
notice and comment, add to this list on the basis of one or
more of the fellowing factors: |

{i) The design and use of the device primarily Lo accomplish

regovery of material products;

(ii) The use of the device to burn or reduce raw materials to
make a material product;

{iii) The use of the device to burn or reduce seccndary
materials. as effective substitutes for raw materials, in
processes using raw materials as principal feedstocks;

(iv) The use of the deviece to burn or reduce secondary
materials as ingredients in an industrial process tomake a
material product;
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Dept. of Natural Resources
Leg. Rule, 20-BE
Series 15

{v) The use of the device in common industrial practice to
produce a materisl product; and

(vi) Other factors, as appropriate.

£33} "Injection well" means a well or bore hole into which £luids
are injected;

£863 "Inner liner" means a continucus layer of materizl placed
inside a tank or container which protects the construction
materials of the tank or container from the contained waste or
reagents used to treat the waste;

£873 "Interim status" means the status cbtained by any person who
owns or operates a facility in existence, cor existing on July 10,
1981, and required to have a permit under these regulations. Such
facilities will be treated as having been issued =2 permit until
such time as final administrative disposition is made with respect
to an applicant for such permit provided that such facility is
operating and continues to operate in compliance with interim
status requirements of Section 3005 of the Federal S0lid Waste
Disposal Act, and in such a manner as will not cause or create a
supstantial risk of a health hazard or public nuisance or a
significant adverse effect upon the environment;

£58} "International shipment" means the  transportation of
hazardous waste, into. or out of the jurisdiction of the United

States;

£893 "Landfill" means a disposal facility or part of a facility
wWwhere hazardous waste is placed in or on land and which is not a
land freatment facility, a surface impoundment, or an injection

well;
L8283 "Landfill cell™ See "cell.

£543 "Land treatment facility" means = facility or part of a
facility at which hazardous waste is applied onto or incorporated
into the soil surface; such facilities are disposal facilities if
the waste will ramain after closure;

£63} "Leachate" means liquid, including any suspended components
in the 1liquid, that has percolated through or drained from

hazardous waste;

£633 "Liner" means a continuous layer of natural or man-made
materials beneath or on the sides of a surface impoundment,
landfill, or landfill e¢ell which restricts the downward or lateral
egcape of hazardous waste, hazardous waste constituents or

leachate;
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£843 "Major facility"™ means a disposal or treatment facility which
disposes or treabs an amount cf hazarodus waste exceeding or equal
tc 1,000 tons during a calendar year, and any storage facility
having a storage capacity for 1,000 tons of hazardous waste or

more;

{86} "Manifest" means the shipping document originated and signed
by the generator, which contains the information rezquired by

Section 6.2.

£66) "Manifest document number" means the serial number assigned
to the manifest by the generator for recordkeeping and reporting

purposes;

£6%3 "Mining overburder returned %o the mine site" means any
material overlying an economic mineral deposit which is removed Lo
gain access to that deposit and is then used for reclamation cof a
surface mine; ’ ’

{68} '"Monitering" means all procedures used to inspect and
quantify the chemical or physical characteristies of the air,

State waters or sclls;

£693 "Movement" means transporiation of hazardous waste to a
faeility in an individual transportation vehicle;

£79+ '"New hazardous waste management facility" or "New facility"
means a facility which began operation, or for which construction
commenced after July 10¢, 15871, (See also, 'existing hazardous
waste management facility');

£733 "Not in service" means a regulated unit that has ceased
receiving hazardous waste and has been emptied to the point that
portions. of the liner(s) are exposed below the normal operating
level;

£323 "NPDES (National Pollutant Discharge Elimination System)"
means the national program for issuing, modifying, revoking,
reissuing, terminating, wmonitoring and enfeorcing permits and
impecsing and enforeing pre-treatment requirements pursuant to
Sections 307, 402, 318 and 405 of the CWA. The term ineludes any
appreoved State program;

£723 '"On site" means on the same or geographically contiguous
property which may he divided by public or private rights-of-way,
provided the entrance and exit between the properties is at a
eross-roads Intersection, and access is by crossing as opposad to
going along the rights-of-way. Non-contiguous properties owned by
the same person but connected by a right-of-way which the person
controls and to which the public does net have access, is also

considered on-site property;
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£%43 "Operator means the person responsible for _the overall
operation of a hazardous waste management facility;

£953 "Owner" means the person who owns a hazardous waste
management facility or part of a hazardous waste management

facility;

£763 "Packaging” means the assembly of one or more containers and
any other components necessary to assure compliance with the
minimum packaging requirements under 49 CFR 173, 178, and 179 and
includes containers (other than freight containers or overpacks),
portable tanks, cargo tanks, tank cars and multi-unit tank car
units;

£¥%3 "Partial closure" means the closure of.a discrete port of a
facllity in accordance with the applicable closure requirements of
these regulations;

{783 "Permit by rule" means the provision of these regulations
stating that a "facility or activity" is deemed to have a permit
if it meets the requirements of such provision:

£%93 "Permit" means a contrel document issued by this state
pursuant  to the 3tate A4ct and these regulations, or by other
states having an authorized program pursuant to Seetion 3006 of
RCR4 or by the EPA Administrator pursuant to zpplicable Faderal
regulations, or a facility having "interim status";
£853 "Permitted hazardous waste management facility {or permitted
faecility)" means a hazardous waste treatment, storage, or disposal
facility that has received an EPA RCRA permit, a RCRA permit from
an authorized state pursuant to Section 3006 of RCRA, or a State
permit in accordance with the reguirements of these regulations,
or a facility having "interim status";

£8i3 "Person" means an individual, trust, firm, joint stock
company, publie, private or government corporation, partnership,
association, 3ftate or Federal agency, the United States
government, this 3tate or any other State, municipality, county
commission or any other political subdivision of a State or any
interstate body; a

£823 "Personnel or facility personnel" means all persons who work
at, or oversee the _operations of a hzardous waste management
faclility, and whose actions or failure to act may result in
noncompliance with the requirements of these regulations;

£833} "Physical construction" or "construct'" means excavabion,
movement of earth, erection of forms or structures, or similar
activity involving the actual preparation of a hazardous waste
management facility;
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(843 "Pile" means any non-containerized accumulation of solid,
non-flowing hazardous waste that 1s used for treatmenti or storage;

£85+ "Point source'" means any discernible, confined and discrete
conveyance, Iincluding, but not limited to, any pipe, ditch,
channel, tunnal, econduit, well, discrete fissure, containsr,
rolling stock, coneentrated animal feeding operalion or vessel or
other floating craft, from which pollutants are or may be
discharged. This term dces neot include return flows from
irrigated agriculture;

£86) "Publicly owned treatment werks (POTW)" means any deviece or
system used in the treatment (including recyeling and reclamation)
of munlicipal sewage or industrial wastes of a liquid nature which
is owned by a State or municipality (as defined by Section 502(4)

of the CWA). This definition inecludes sewers, pipes, or cther
conveyances only if they convey wastewatsr to a POTW providing
Lreatment;

"RCRA" nmeans the Subktitle €, the Resource Conservation and _
Recovery Act, ag amended of the Federal Solid Waste Disposgal fct, .

as amended,

{8%3 "Representative sample'' means a sample of a universe cor whole
which can be expected to exhibit the average properties of the
universe or whole;

£88+ "Retrofitting!" means the act of 1instzlling or upgrading a
regulated unit with liners, leachate collection, detecticn, and
removal systems not installed at the time of original
construction;

£1233 "Revoecation," when the term is used in Section 11 in the
context of a permit action, means an action which renders a permit

permanently null and void;

£8%3 "Run-off" means any rainwater, leachate, or other ligquid that
drains over land from any part of a facility;

£923 "Run-on" means any rainwater, leachate, or other liquid that
drains over land cnte any part of a faeility;

£913 "Saturated zone (zone of saturation)" means that part of the
earth's crust in which all voids are filled with water;

{023 "3SDWAY means the safe drinking water aect (public law 95-523,
as amended by Public Law §5-1900);

£533 "SIC" means standard industrial classification,

£943 "Sludge" means any scolid, semi-solid or liquid waste
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generated from a municipal, commercial, or industrial wastewater
treatment plant, water supply treatment plant, or air peollution
control  faecility, exclusive of <the treated effluent from a
wastewater treatment plant;

£98).Ugpilil-meang--the--aeceidensal~-5piiling;--leaking--pumpings
POBFIREr-~CRisbingr~--cApSyingr—-08--dunping-of-kagardous-wasbes-apr
masestals-whichy-wher-spilieds-booome-hagardess-wasben-irbe-5r--on
aey-zand-gr-wasers

£963 "State _act" means the hazardous waste management act,
20-5E-1, et seq, _ L a

£973 "State waters" or "waters' means any and all water on or
beneath the surface of .the ground, whether percolating, standing,
diffused or flowing, wholly or partially within this State, or
bordering this State and within its jurisdietion, and shall
inciude, withecut limiting the generality of the foregoing, natural
or artifieial lakes, rivers, streams, creeks, branches, brooks,
ponds {exzecepi farm ponds, industrial settling hasins and ponds and
water treatment facilities), impounding reservoirs, springs,
wells, water-courses and wetlands;

£983 "Stcrage" means the holding of hazardous waste for a
temporary period, at the end of which the hazardous waste is
treated, disposed of, or stored elsewhere;

£993 "Storm" means the 5-year, 2i-hour rainfall event for a
particular location as it relates to the inspection requirements
specified in Sections 8.9.5, 8§.10.5 and 8.11.3; '"storm" for the
purposes specified in the design requirements of Sections 8.9.2,
8.10.2, and 8.11.2 shall mean a 25-year, 2i-hour rainfall event
for a particular location. Both definitions are as defined by the
Naticnal Weather Service in Technieal Paper #L40, "Rezinfall
Frequency Atlas of the United States,” May 1861, and subsequent
amendments thereto or equivalent region or State rainfail
probability information_dsveloped therefrom;

£1083 "3Surface impcundment or impoundment" means a facility or
part of a facility which 1is a natural topographic depression,
man-made execavation, or diked area formed primarily of earthen
materials (although it wmway be lined with man-made materials},
which is designed te hold an accumulaticn of ligquid wastes or
wastes containing free liquids, and which is not an injection
well. Examples of surface impoundments are holding, storage,
settling, and aeration pits, ponds and lagoons;

£1253 "Suspension," when used in Section 11 in the context of a
permit action, means an actlon which renders a permit temporarily
null and vold until such time as the Chief reinstates, modifies,
revokes, or revokes and reissues the permit in accordance with the
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applicable provisions of Section 11 of these regulations.

£3633} "Tank" means a stationary device, designed to contain an
accumulation of hazardous waste which is constructed primarily of
non-earthén materials which provide structural support;

£3243} "Termination," when the term is used in Section 11 in the
context of a permit action, means the same as the term
"revocation;"

£3823) "Totally enclosed treatment facility" means a facility for
the treatment of hazardcus waste which 1s directly connected To an
industrial  production process and which 1is constructed and
operated In a manner which prevents relezse of any hazardous waste
or any constituent thereof intc the environment during treatment;

£4623 "Transfer facility" means any transportation related
facility including Ilcading docks, parking areas, storage areas,
and other similar areas where shipments of hazardous waste are
held during the normal course of transportation;

£10L43 "Transportation” means the movement of hazardous waste by
air, rail, highway or water;

£1653 'Transporter" means a person engaged in the off-site
transportation of hazardous waste by air, rail, highway or water;

£1263 "Transport vehiecle'" means a motor vehicle or rall car used
for the transportation of cargo by any mode. ERach cargo-carrying
body (trailer, railroad freight car, etec.) is a separate transport
vehicle;

£1673 "Treatment" means any methoed, technique, or  progess
ineluding neutralization, designed tec change the physical,
chemical, or biclogical character or compesition of any hazardous
waste s0 as to neutralize such waste or so as to render such waste
non-hazardous, s$afer to Eransport, store or dispose of, or
amenakle to recovery, amenable for storage or reduced In volume,
Such ferm includes any activity or processing designed to change
the physiecal form or chsmical composition of hazardous waste as to
render it non-hazardous;

£168) "Treatment zone'" means a soil area of the unsaturated zone
of a land treatment unit within which hazardous constituents are
degraded, transformed or immobilized;

£1893 "Triple rinsed" means. econtainers which have been <flushed
three (3) times, each time using a volume of diifusars diluent at
least equal to Eten percent (10%) of the container's capacity;

£3223 "Underground injection" means the sub-surface emplacement of
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fluids through a bored, drilled or driven well; or through a dug
well, where the depth of the dug well is greater than the largest
surface dimension (see also "injection well");

£4303 "Unsaturated zone™ or "zone of aeration" means the rzone
between topographic surface and the water table;

£443} "Uppermost agquifer™ means the geologic formation nearest the
natural ground surface that 1is an aquifer, as well as lower
aguifers that are hydraulically interconnected with this aguifer
within the facility's property boundary; '

£3163 "Vessel" means every description of _water craft used or
capable of being used as a means of transportatlon on the water;

£2423 "Waste" means waste as defined in section 3.1.1.

£443) "Wastewater treatment unit" means a device which: (i) is
part of a wastewater treatment facility which is subject to
regulation under the CWA; (ii) receives and treats or stores an
influent wastewater which is a hazardous waste as dafined in this
section, or generates and accurmulates, or treats or stores a
wastewater treatment sludge that 1s defined as a hazardous waste;
and (iii) meets the definition of a tank as defined in this
section;

£1143 "Water (bulk shipment)'" means the bulk transportation of
hazardous waste whiech is 1loaded or carried on board a vessel
without containers cor labels;

£3483 "Water takle" means the upper surface of the 3zZone of
saturation in groundwaters in which the hydrostatic pressure is
equal to atmospheric pressure;

€146} "Well" means any shaft or pit dug, drilled, jJetted, driven
cr bored inte the earth, generally of a cylindrical form, and
often cased with bricks or tubing to prevent the earth from caving
in, whose depth is greater than the largest surface dimension;

Section 3. Identification and Listing of Hazardous Waste

3.1 Purpose and Scope

3.%a This section identifies those wastes which are subjesect to
regulaticn as hazardous wastes.

3+db-This-seesion-idenbifics-onliy-seme-of-Ske-maberiaig-rkick-~-are
hasardous-rasses-for-purposes-of-Secesiens-57-425-135-and-17-0€-5he
Wesg--Vipgiria~~codey~Chapber-20y-Arsiale-08-~-A-maseriali-whzeh-is

res-a-hagardeHs-nasse-idenbificdwor-tigted--3n--khig--soebion--may
gEiil--be--a-hagardsHe-wasbe-for-purpeses-of-those-seetions-i£-5he
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Dipcebop-kas--reagoR--58~~beiicve--bhak--khe-~maberial--may--be--a
hagapdons-wasbe-within-bhe-mearing-of- 29 BE-2{6}-0f-she-Skake-Auk-

3.1.b The definition of waste contained in this section applies
only ©o wastes that are zlso hazardous for purpdses of the State
dck and the regulations implementing the State Act. For example,
it does not apply to materials {such as non-hazardous scrap,paper,
Lextiles or. rubber) that are not otherw1se hazaraous wastesandthat
are recycled ) :

3.1.b.1 This section identifies only some of the materials which
are wastes and hazardous wastes under Sections 5, 12, '3, and 17
of the State Act. & material which is not defined as 2 waste  in
this section, or is not a hazardous waste identified or listed in
this section, is still a waste and a hazardous waste for purposes
of these secticns if:

3.1.b.2 Tn the case of Sections 20-5E-12 and 20-5E-13 of the State
Act, the Director has reason o belisve the material may be a
waste within the meaning of Section 20-5E-3(12) of the State At
and  a hazardous waste within the meaning ef Section 2C0-5E-3{8)} of
the State Act; or

3.1.b.3 In the case of Sectlon 20-5E-17, the statutory elements
are established,

3.1¢ For the purpcses of Sections 3.1.1 and 2.1.5:

3.1.2.1 4 "spent material" is any material that has been used and
as a result of contamination can no longer serve the purpose for
which it was produced without processing;

3.1.¢.2 "Sludge" has the same meaning used in Section 2 of these
regulations; '

3.1.¢.3 & "by-product” is a material that is not one of the
primary products of a production proecess and is not selely or
separately produced by the production procass. Examples are
process residuss such as slag or distillation cclumn bottoms. The
term does net lnelude, a ceo=-product that is produced for the
general public's use and is ordiparily used in the form it is
produced by the process; ) B

2.7.c.4 A material 1s "reclaimed" if it is processed to recover a
usable product or if it is regenerated. Examples are recovery of
lead values from spent batteries and regeneration of spent

solvents;

3.1.2.5 A material is "used or peused" if it is either;

3.1.c.54 Employed as an ingredient (including use as an
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intermediate) in an industrial .process to make a preduct, {for
example, distillation bottoms from one process used as feedstock
for another process.) However, a materizl will not satisfy this
condition if distinet components of the material are recovered as
separate end products {(as when metals are recovered from
metal-containing secondary materials); or

3.1.2.5B Employed in a particular fupction or application as an
effsctive substitute for a commercial product (for example, sgpent
pickie ligucr used as __ phosphorus precipitant and sludge
conditioner in wastewater treatment); -

3.1.c.b "Scrap metal' is bits and pieces of metal parts (e.g..)

bars, turnings, rods, sheets, wire) or metal pieces that may be

combined together with bolts or soldering (e.g., radiators, scrap

automobiles, railrcad box ¢ars), which when worn or superfluous

can be reeyeled;

3.1.c.7 & material is '"recyeled" if it Is used, reused or

reclaimed;

3,1.¢.8 . & material is "accumula®ted . speculatively" if it is

accumulated before baing recycled. & material is net aceumulated

speculatively, however, if the person accumulating it can show

that the material is potentially recyclable and has a fezagible

means of being recyeled; and that - during the calendar year

{commencing on January 1) - the amount of material that is

recycled, or transferred tc a different site for recyeling, eguals

at least 75 percent by weight or volume of the amount of that

material accumulated af the beginning of the period. In

calculating the percentage of turnover, the 75 percent requirement

iz to be applied tec each material of the same type {e.g., slags

from single smelting process) that is recycled in the same way

(i.e., from which the same material is recovered or that is used

in the same way). Materials accumulating in unifts that would be

exempt from regulation under Section 3.1.3(c) are net to be

incliuded in making the calculation, (Materials that are already

defined as wastes also are not to be included in msking the

calculation. ) Materials are no longer in this category once they

are removed from accumulation for recyeling, however.

2.1.1 Definitions of Waste

2-i-la-A-wasse-is-any-garbazer-vefusey-siudge-or-any~--ekher--wasse -

mascpial-whiek-is-res-oxeluded-under-23-1-3{al~

3.1.1.a.1 A waste is any discarded material that is not excluded

by Seection 3.1.3.2 or that is not excluded by variance granted

under Secticn 16.3.

3.1.1.2.2 & discarded material is any material which is:
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3.1.1.2.2.1 Abandoned, as explained in paragraph b of this
subsection; or

3.1,1.a.2.ii Recycled., as explained in paragraph ¢ of this
subsection; or

3.1.1.a.2.1ii Considered inherently waste-like, as exzplained in
paragraph d of this section.

3-37ib-An-toSher-waste-maberiatt-ig-any-golidy-liguidy--semi-golid
9r---eenkained---gaseous---makerial;--resuibing--from--industpial,
eommereialy;-Rirning-or-agricntturaz-eperabionsy-or-~-from- ~commuRisy
astivities-weiehs

Zr3zd-bri--Is--disearded--ep--is-~-heinrg--aceumulabed,;--g5ored---or
physieatiyy--chemicatiy--or--biotegiecatly--Sreabed--pricn-to-being
digeardedi-op

2x3i:3-b-2-Hag-sepved-ibs-originat~intended-use--ard-~comesimes--ig
digeardeds-or

Zcivizb3-Ig-a-manufacburing-ov-Rining-by-produes-and-semebines-18
digearded: _

32.1.1.b Materials are waste if they are abandoned by being:

3.1.1.b.1 Disposed cf; or

3.1.1.h.2 Burned or ineinerated: or

3.1.7.b.3 Accwnulated, stored, or treated (but not reecycled)
before or in lieu of being abandoned by being disposed of, burnad
or ineinerated.

3rizle-A-maseriak-is-Udigaapdedi-if-ik-ig-asbandoned-{and-nes-usedsy
re-usedr-reelaimed-or-reayetedi-by-beirgs

3risdce-1-Dispoged-ofi-op

3:3:3+e-2-Burned-or-ireinerabedr--gucepb--where--she~--maberial--is
beipg--burred--a5--a~-Ffuel-~for--tke--purpsse-pf-recavering-usable
SREPEYL-0P

4rdz3i-e<3-Physieallys-chemienllys;-or-bislogieally--treabed--{other
Shar--burred-op-ineineratedi-in-licu-of-gp-priop~to-heing-digpesed
af- - -

3.1.1.c Materials are waste if they are recyeled - or accumulated,
stored or treated before reeyeling - as specified In paragraphs
¢.1 through c.4 of this section.
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3.1.17.c.1 Used in 2 manner constituting dispesal.

3.7.1.¢.1.1 Materials noted with a "¥'" in column 1 of Takle 1 are _
wastes when they are:

3.1.1.c.1.1.4 Applied to or placed on the land in a manner that L
constitutes disposal; or o

3.7.1.2.1.1.B Contained-in-produass-shak-are-applied-56--5ke—-land
{ir--whickh--ease--bhe--produci~~ikself--ronmaing--a-waskelr Used to
produce.products that are applied to or placed on the land or are
otherwise contained in products that are applied to or placed on
the land {in whieh cases the preduct itself remains =z solid

wagte), ..

3.7.7.¢,1,1.C However, commercial chemical products listed in
Section 3.4.4 are not wastes if they are applied to the land and
that is their ordinary manner of use.

3.1.,1.c.2 Burning for energy recovery.

3.7.1.¢.2.1 Materizls noted with a "¥" in column 2 of Table 1 are )
wastes when they are: ‘ : R

3.1.7.c.2.1i.8 Burned to recgovery energy:

3.1.7.¢.2.1.8B Used to produce a fuel or are otherwise contained in
fuels (in which case the fuel itself remains a waste).

3.1.1.c.2.1i However, commercial chemical products listed in ) )
Secticn 3.4.4 are not wastes if they are themselves fuals,

2.1.1.¢c.3 Reclaimed. Materials noted with a "#" in column 3 of [
Table 1 are wastes when reclaimed. ) , .

3.1.1.¢.8 fcoumulated speculatively. Materials noted with a  '"#0

in column 4 of Table 1 are wastes when aceumulated speculatively.
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Table 1
{411 new language.)

Use Energy - ,
constituting recovery/ Reclamation Speculative
disposal . fuel accumulation

(1) {z) . (3) (&)
Spent materials ¥ # * *
Sludges {listed in ) ¥ * * #
Sections (3.4.2 and
3.4.3)
Sludges exhibiting a # ¥ ¥
characteristic of
hazardous waste
By-products (listed # * ® ®
in Section (3.4.2 .
and 3.4.3) )
By-products exhibiting ® ¥ ®
a characteristic of
hazardous waste
Commercial chemical ¥ ¥
products listed in
Section (3.4.4)
Scrap metal * ® ® *
NOTE: The ferms "spent materials", "sludges", '"by-products" and
"scrap metal" are defined in Section 3.1.6.
Zedcdrd--A--maberial--ig-~Ydicposed--efl--if--i5--is-~--disckargedy

deposised;-~injcebedr-dumped,-spitledy-Lteaked-on-piaced-inbo-an-on
any-land-ep-Haker-go-bhak-such-maberial-op-any-eonstisuenb-theresf
may-enber-she-environmens-or-be-emibted-inko-the-air-on-disecharged
inte-ground-ar-surface-wakerss '

3.1.7.d Inherently waste-like materials. The following materials
are wastes when they are recycled in any manner:

3.7.1.d.1 {Reserved)

3.1.%1.d.2 The Director will use the following criteria to add wastes to
that list: '

-~
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3.1.1.d.2.1.4 The materials are ordinarily disposed, burned or
incinerated; or

2.7.1.4.2.i.B The materials contain toxic constituents listed in
Appendizx VIIT of this Section and these constituents are not
ordinarily found in raw materials or products for which the
materials substitute (or are found in raw materials or products in
smaller conegentrations} and are not used or reused during the
recycling process; and :

3.1.1.d.2.ii The material may pose =z substantial hazard to human
health and the environment when recyeled.

3zdz3-e-E-Umanufaeburing-sp-mining-by-produetl-is-s-material--5has
ig--nok~-gne-of-she-primary-predueis-of-a-parbieular-manufacburing
op-mining-operabiony-is-a-secondary-and-ineidenbai-proddes-ef--she
papbiculap--operatior--and--would--neb--be--seiely--are-separabely
magufaetured-op-mined-by-Ske-parbientar--Hanufaeburing--or--RiniAg
epepabighr----The-~-5cpm---d0925-~~Rak--—-iReiude--~an--inkerrediate
manufaeburing-or-mining-produsb-whish--resulss--frem--one--ef--she
gbepS~-iA--a--manufasburins--sr--nining--process--ard-is-Eypieaily
precessed-bhrough-She-rexb-sbop-ef-she-precess-wishin-a-shorksimes
{Neoses---Teig--defiritieon-~-of--wasbe-—-guprentiy---coxaindes---Srem
regulabions--maseriats-whiek-are-burred-as-fuel-for-bhe-purpese-of
roeovening-usable-erergy---The-Dircetor-beliecves-shab--etimirasion
of--thig-cxelusion-mayy-ab-gome-fubure-simer-be-Reecs8ary-+n-orden
te-ppobees-the-publie-kealksh-and-safeby-ard--5ke--2RY¥LEGRRERET--25
peguired-by-sbatuse~rs :

3.1.7.2 Materials that are not wasts when recveled.

3.1.1.e.1 Materials are not wastes when they can be shown to be
recycled by being:

3.1.1.e.1.1 Used or reused as ingredients in an industrial process
to make a product, provided the materials are not being reclaimed;

or

3.1.7.e.1.1ii Used or reused as aeffective substitutes for
commercial products:

3.1.1.e,1.1ii1 Returned to the original process from which they are
generated. without first being reclaimed, The material must be
returned.as a substitute. for raw material feedstock, and the
process must use raw materials as principal feedstocks.

3.7.7.e.2 The following materials are wastes, even if  the
recyeling involves use, reuse or return to the original precess.
(deseribed in paragraphs e.1.i through iii of this subsection):

2.1.1.e.2.1 Materials used in a manner constituting disposal, or
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used te produce products fhat are applied to the land: or

3.1.1.e.2.i1 Materials burned for energy recovery, used to produce
a fuel, or contained in fuels; or ’ :

3.1.1.e.2.ii1 Materials accumulated speculatively; or

2.1.1.e.2.iv {Reserved)

3.1.1.f Documentation of claims that materials are not wastes or
are _conditicnally exempt from regulation. Respondents in actions
to enforee regulations implementing the State Act who raise a
claim that a certain material is not a waste, or is conditionally
exempt frem regulation, must demonstrate that there is a KkKnown
market or disposition for the material, and that they meet the
terms of the exclusion or exemption. In deing s¢, they must
provide . appropriate documentation (such as contracts. showing that
a second person uses the material as an ingredient in a production
process) to demonstrate that the materigl is not a  waste, or is
exempt from regulztion. Iri addition, owners cor operaters of
facilities claiming that they actually are recyeling materials
must show that they have the necessary equipment to do so.

3.1.2 Definition of Hazardous Waste

3.1.2a A waste as defined in Section 3.1.1 is a hazardous waste
if: ' oo

3.1.2.a.1 It is not excluded from regulation as a hazardcus waste
under Section 3.1.3(b); and

3.7.2.a.2 It meets any of the following criteria:

3.1.2.2.2.1 It is listed in Section 3.4 and has not been excluded
from the list in Section 3.4 pursuant to Seetion 16.

3.1.2.a.2.i1 It is a mizture of waste and one or more hazardous
wastes listed in Seetion 3.4 and has not been excluded under

Section 16; or

3.1.2.2.2,111 It exhibits any of the characteristics of hazardous
waste identified in Section 3.3.

3.1.2.b A& waste which is not exeluded from regulation under
paragraph (a){1) of this seciion becomes a hazardous waste when
any of the following events cccur:

3.1.2.b.1 In the case of a waste listed in Section 3.4 when the
waste first meets the listing descriptiion set forth in Section
3.4;
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3.1.2.0.2 In the case of a mixture of a waste and one or more
listed hazardous wastes, when a hzzardous waste listed in Section
2.4 is first addsd to the waste;

3.1.2.5.3 In the case of any other waste (including a waste
mixzture), when the waste exhibits any of the characteristics
identified in Section 3.3. .

3.1.2.c Unless and until it meets the criteria of paragraph (d):
3.7.2.c.1 4 hazardous waste will remszin a hazardous waste.

3:i-2-8+2-Any-wasbe-—-gererated--from--sho--treabmensy--sberage--or
dispesal--gf--a--hazardous--wasser--ineiuding--any--siudgery--8pizd
sesiduey-asky-cmission-26nbroli-duss-op-teaekabe-{bub-rob-ineluding
ppeeipitasion-ren-9ffly-is-a-kagardous-wasser

3.1.2.c.2.1i Except as otherwise provided in paragraph 3.1.2.c.2.1ii
of this section, any waste generated from the treatment, storage,
or dispesal of a hazardous waste, inciuding any sludge, spill
residue, ash, emmissions control dust, or leachate (but not
including precipitation run-off) is a hazardous waste. (However,
materials that are reclaimed from waste and that are used
beneficially are not wastes and hence are not hazardous wastes
under this provision unless the reclsimed material is. burned for
energy recovery or used in a manner constituting disposal.)

3.1.2.¢.2.i1 The following wastes are nct hazardous wastes even
though they are generated from the treatment, storage, or disposal
of a hazardous waste, unless they exhibit cne or more of the
characteristics of hazardous waste: {4) Waste pickle liguer
sludge generated by lime stabilization of spent pickle ligquor from
the iron and steel industry (SIC Cedes 331 and 332); (B) wastes
from burning any of the materials exempted from regulation by
Secticn 3.1.5.a.3. )

3.1.2.d Any waste described in paragraph {c¢) is not a hazardous
waste if it meets the following criteria:

3.1.2.d.1 In the case of any waste, it does not exhibit any of the
characteristics identified in Section 3.3.

3.1.2.4.2 In the case of a waste which is a 1listed waste under
Section 3.4, contains a waste listed under Section 3.4 or is

derived from a waste listed in section .3.4, it alsc has been
excluded from paragraph {e¢) under Section 16.

3.7.3 Exelusions

3.71.3a Materials which are not wastes.
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The following materials are not wastes for the purposes of this
section:, ’

2.1.3.,a.1.1 Domestic sewage; and

3.7.3.a.1.11 Any mixture of domestic sewage and other wastes that
passes through a sewer system to a publicly-cwned treatment works
for treatment. "Domestic. sewage'" means untreated sanitary wastes
that pass through a2 sewer system.

3.1.3.a.2 Industrial wastewater discharges that are point source
discharges subject to regulation under Section 402 of the Clean
Water Act, as amended. (Comment: This execlusion applies only to
the actual peoint source discharge. It does not execlude industrial
wastewaters while they are being collected, stored or treated
before discharge, nor does it exclude sludges that are generated
by industrial wastewater treatment.)

3.1.3.a2.3 Irrigation return flows.

3.1.3.a.4 Source, speclal nuclear, or by-product material as
defined by the Atomic Energy Act of 1954, as amended, 42 U.S.C,

2011, et seq. —

3.1.3.a.5 Materials subjected to in-situ mining techniques which
are not removed from the ground as part of the extraction process.

3.1.3.a.6 Pulping ligquors (i.e., black liguor) that are reclaimed
in a pulping ligquor recovery furnace and then reused in the
pulping process, unless it is accumulated speculatively as defined
in Seetion 3.1.¢.8 of these regulations.

3.1.3.a.7 Spent sulfuric acid used to produce virgin sulfuric
acid, unless it is accumulated speculatively as defined in Section
3.1.¢2.8 of these regulations.

3.1.3.b Wastes which are not hazardous wastes. The following
wastes are not hazardous wastes:

3.1.3.b.1 Household waste, including household waste that has been
cellected, transported, stored, treafted, disposed, recovered
(e.g., refuse-derived fuel) or reused. "Household waste" means
any waste material (including garbage, trash and sanitary wastes
in septic tanks) derived from households (including single and
multiple residences, hotels and motels, bunkhouses, ranger
stations, créew guarters, campgrounds, pilenic grounds, and dav-use
recreation areas).

3.1.3.b.2 Wastes generated by any of the following, and which are
returned to the soll as fertilizers:
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3.1.3.b.2.1 The growing and harvesting of agricultural crops.
3.1.3.b.2.11 The raising of animals, including animal manures.
3.1.3.b.3 Mining cverburden returned tc the mine site.

3.1.3.b.4 Fly ash waste, bottom ash waste, slag waste, and flue
gas emigsion control waste generated primarily from the combustion
of coal or other fossil fuels.

2.1.3.b.5 Drilling fluids, produced waters, and other wastes
associated with the exploration, development, or production of
crude oil, natural gas or geothermal energy.

3.1.3.b.6.1 Wastes which fail the test for the characteristic of
EP toxzicity because chromium is present or are listed in 3.4 due
to the presence of chromium which do not fail the test for the
characteristic of EP toxocity for any other constifuent or are not
listed due to the presence of any other constituent, and which do
not fail the test for any other characteristie, if it is shown by
a waste generator or by waste generators that:

3.1.3.b.6.1.4 The chromium in the waste is exclusively (or nearly
exclusively) trivalent chromium; and

3.1.3.0.6.1.B The waste is generated from an industrial process
which uses trivalent chromium excluzively (or nearly execlusively)
and the process does not generate hexavalent chromium; and

3.1.3.b.6.1.C The waste is typically and frequently managed in
non-oxidizing environments.,

3.1.3.b.6.11 Specific wastes which meet the standard in paragraphs
{(p) (&) (i), (&), (B), and {C), {(se long as they do not fail the
test for the characteristic of EP toxieity, and do mnot fail the
test for any other characteristie) are: '

3.1.3.b.6.11.A Chrome (blue) trimmings generated by the following
sub-gategeries of the leather tanning and finishing industry,; hair
pulp/chrome tan/retan/wet finish/ hair save/chrome tan/retan/wet
finish; retan/wet finish; no beamhouse; through-the-blue; and
shearling. '

3.1.2.£.6.11.B Chrome (blue shavings generated by the fcllowing
sub-categories of the leather tanning and finlshing industry; hair
pulp/chrome tan/retan/wet finish/ hair save/chrome tan/retan/wet
finish/ retan/wet finish/ no beamhouse; through-the-blue; and
shearling.

3.1.3.b.6.1i.C Buffing dust @generated by the following
subcategories of the leather tanning and finishing industry; halr
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pulp/chrome tan/retan/wet finish; hair save/chrome tan/refan/wet
finish/ retan/wet finish/ no heamhouse; through-the-bluse.

3.1.3.b.6.11.D Sewer screenings generated by the following
sub-categories of the leather tanning and finishing industry; hair
pulp/chrome tan/retan/wet finish; hair save/chrome tan/retan/wet
finish; retan/wet finish; no beamhouse; threough-the-blue; and

shearling,

3.1.3.b.6.11.E Wastewater treatment sludges generated by the
following sub-categories of the leather tanning and finishing
industry; hair pulp/chrome fan/retan/wet finish; halr save/chrome
tan/retan/wet finish; retan/wet finish; no beamhouse;
through-the-blue; and shearling.

3.1.3.b.6.i1l.F Wastewater treatment sludges generated by the
following sub-categories of the leather tanning and finishing
industry; hair pulp/chrome tan/retan/wet finish; hair save/chrome
tan/retan/wet finish; and Chrough-the-blue.

3.1.3.5.6.11.G Waste scrap leather from the leather tanning
industry, the shoe manufacturing industry, =and other leather
preduct manufacturing industries.

3.1.3.b.6.1ii.H Wastewater treatment sludges from the production of
Ti02 pigment using chromium~bearing ores by the chloride process.

3.1.3.0.7 Waste from the extraction, benefication and processing
of ores and minerals (including coal), including phosphate rock
and overburden from the mining of uranium ore.

3.1.3.b.8 Cement kiln dust waste.

3.7.3.2.9 Waste which consists of discarded wocd or wood products
which fails the test for the characteristic of EP toxicity and
which is not a hazardous waste for any other reasen iff the waste
iz generated by persons who utilize the arsenical-treated wood and
wood products for these materials intended end use.

* * *¥ L3 ®

3.1.4 Special Requirements for Hazardous Waste Cenerated by Small
Quantity Generators.

3.1.4a A generator is a small quantity generator in a calendar
month 1if he generates less than 1000 kilograms of hazardous waste
in that month.

3.1.Ub Except for those wastes identified in paragraphs (e) and

(£) of this section, a small quantity generator's hazardous wastes
are not subject to regulation under Sections 6, 8, and 11 of these
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regulations and 40 CFR Part 265, provided the generator complies
with the requirements of Section 4 and paragraph {g) e= and (j} of
this section, whichever applies. ) )

3-i-4e-Hagardous-nwaste-thab-is-benefigially--uged--or--re-used--oFr
legisimabely--rooyeled--or--pgelaimed--apd--Skas--is-cxeluded-from
pegulabion-by-Scetion~3-3:6{a)-i3-8e5--ipaluded--in--the~-guarkisy
deberminabionsg--6f--this--s5eesionr;-—-and--i5--Re5~-~subjees--5e--any
poguivrsmensg-of-Shig-geebion-if-the-rnebificabior--reguiremerRss-~6f
Scebiern-L-are-complied-with--Hazardous-wasse-shak-is-subjeci-6othke
gpeeial--poguircmenss--of--Scebion--2-3-54b)-—-is-—ineluded--in-Ehe
guansity-deserminationg-of-5his-geebion--and--is--subices--kn--5he
reguiremenis-ef-bhis-seabions

3.1.4.¢ Hazardous waste that is rescyeled and that is excluded from )
regulation under Sections 3.1.5(&)(2)(iii) and {(v), (2)(3), or 9.4 B _
is not included In the guantiiy determinations of this section and ) ) _
is not subjeet fto any requiremsnts of this section. Hazardous

waste that is subiest to the requirements of Sections 3.1.5(b) and

{c} and 9.3, 9.4, and 9.6 is inecluded in the qguantity

determination of this section and is subject tc the requirements

of this section.

* * ¥ ¥ #

2-1-5-Speeial-Reguircments-for--Hagardoug--Washbe-~Whseh-~ig--Haedy
Reusedy-Reeyeied-or-Reelaimed

3-3-5a-Exeepb-ag-obherwiBe~-provided--in--paragraph--{bi--af--this
Seesioky--a--Rasardous~-~waste~-which--meebs--any--9f-she-foilewing
epitepia-~ig--nob--subieeb-~-Eo--tke--Ffutl--requiremenbs--of~~5hesge
regurabiors-~--drEii---suek---5ige---as5--5ke--Dircakor--propuzgases
veogulabicrs-59-5ke-eornbrary+

3+8:3-as3-Ib--ig--berefieialliy--used--op~-poused--gi--1agl maseéy
peeyeled-or-reetaixeds

3+5z3za-2--I5--i8--beias--aceuruiased;---gtered---op~-~-physiaaiys
gkhemieaiiy--or--biotegically--5reabed--prior--5o-benefiaiai-duge-9p
repgc-or-legibinabe-reeyeliing-on-resiamations

3+5+3+ar5-I65-is5-9re-9f-5he-fotlowd pg-ma%epaa}s -keins- useéy—peaseé?
pegyelted-op-peelaimned-in-the-speeified-marrers

3:8-dza-2-i-Sperb-piekie-liguep--which--ig--peuged--in--wasbewaser
Ereatmenb--ak--a--faeiliby--holding-a-Nabionai-Reilusans-Diseharge
Eliminabion-3ystem-¢NPBES) ~permisy-or-rhich-is-being--zeeumulateds
stepredy--op- pbys&ea;lyy-ebem eaLlyT—eﬂ bisiogigally- @peaved bafere
SHek-peHSer S ,

3-5-ib~-Exeepb-Ffer-tkhose-~-Wagbeg--lingbed--in--paragraph-«{astdiz--a
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hazardeug--wasbe--which-ig-a-siudgey-op-whickh-ig-iigbed-in-2-l;-cr
whick-corRtains-gre-gr-Hore-hagardous-—wasbes~-tisted-~in--3-4-~and
wWhisB~-i8--5PanEporced~-gr-—-sbored-~prigr--50--being-tusedy-reusedy
roeyaiedr-op-pealaimed-is-8ubjeet-56--bhe-~foilowirg-~requirements

Hibkh-regpeeb-5o-such-brangpeprbation-or-ghorages

2-6-3-bri-NHebification~reguircmenbs-under-3easion-U;

3-5-31-b-2-Reguirenerts~for-generabors-under-Seebion-64

375?4Tva—See%ieEs—8?47-8727—8737—874y-8757-876T-—87¥7——8787—-879?

8?497—3T43*aﬁa—43%

2+5-i-b-l-Sherage-faeiliby-requiremenss-Seesion-135

37574vbv§-4@—GFR-EéS-SpraPE-AT—BT-G7-DT-ETwFT-GT-HT~§T-JT—-K-—aHé

Es _

3-5-3-b-6-Loeation-starndards-in-Seebion-12-where-apptieables-and

2:5:4:-8:¥-Transperfasion~-reguzabiong--premuigated--by--5ke--Fublie
Sepvéee—--@emmésséen--aﬁé—f%hengepapGmen%--e?-—Héghsays——aﬁé-—the

Pireaber-

3.1.5 Reguirements for Recyclable Materials

3.1.5.a.1 Hazardous wastes that are recycled are

subject to

requirements for generators, transporters, and storage facilities

of paragraphs (b) and {(e¢) of this section,

except for

materizls listed in paragraphs (a)(2) and {a){3) of this section.

Hazardous wastes that are récyeled will be known

"recyelable

materials,”

3.1.5.a.2 The following recvelizable materials are

not subject to

the requirements of this section but are regulated under Sections

9.3 through 9.7 and all applicable provisions of

these regulations:

constituting

2.1.5.a.2.1 Recyelable materials used in. & manner

disposal {Section §.3):

3.1.5.a.2.i1 Hazardous wastes burned for energy

boilers and industrial furnaces.

3.1.5.2.2,iii (Reserved);

3.1.5.a,2.iv Recycled materials from which precious metals

reclaimed (Section 9.6);

.5.a.2.v Spent lead-acid batteries that are reclaimed

3.1
9.7).
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3.1.5.a.3 The following recyelable materials are not subject o
regulation under §84 through 8 and are tot subject to the
notification requirements of W.Va. Code §20-5E-10.

3.1.5.5.3.1 Reclaimed industrial ethyl alcohol;

3.1.5.2.3.131 Used batteriss (or used battery cells) returnsed to a.
battery @anufactqper fo: regeneration;

3.1.5.a.3.111 Used oil _that exhibifs one or more of the
characteristics of hazardous waste but is recycled in some other
manner than being burned for energv recovery: or

3.1.5.2.3.1iv Scrap metal.

3.1.5.a.3.v Fuels produced from the refining of o0il bearing
hazardous wastes along with normal process streams aft a petroleum
refining facility, 1f such wastes result from normal petroleum
refining, production, and transportation practices:

3.1.5.2.3.vi Qil reeclaimed from hazardcus waste resulting from
nermal petroleun refining, production, and transportation
practices which ¢il is to be refined along with normal process
streams at a petroleum refining facility; or

3.1.5.a.3.vii Coke from the iron and steel industry that contains
hazardous waste from the iron and steel preduction processes.

3.1.5.b Generators and transporters of recyelable materials shall
comply with all applicable provisions of West Virginia
Administrative regulations Series VII, Transportation of Hazardous
Wastes by Highway Transporters, promulgated by WV  Depariment of
Highways and Regulations Governing Transportation of Hazardous
Waste by Rail, promulgated by WV Public Service Commission; and
Sections U, 5 and & of these regulations, except as provided in
paragraph 3.1.5.a of this section,

3.1.5.c.1 Owners or operators of facilities that store recyclable
materials before they are recycled are regulated under all
applicable provisions ofSections 4, 8.1 through 8.10, 8.13, and 11
of these regulations,exgcept as provided in paragraph 3.1.5.a of
this section (the reeyecling progess itself is exempt from
regulations). -

3.1.5.¢.2 Quners or operators of facilities that recyclerecyclable
materials without stering them before they are recycled are
subject to the following requirements, execept as provided in
paragraph 3.1.5.2 of this section:

3.1.5.c.,2.1 Notification requirements of Section 43
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3.1.5.¢.2.11 Sections 8.5.2 and 8.5.3 (concerning use of the
manifest and manifest discrepancies).

3.1.5d Additional Regulation of Certazin Hazardous Waste Recyeling
Activities on a case-by-case basis. . o

3.1.5.d.1 The director may decide on a case-by-case basis that
persons accumulating or storing the recyelable materials described
ir 3.1.5.2.2.1iv should be rsgulated under 3.1.5.b and 2.1.5.c. The
bagis  fer  this degisionm is that the materials are being
accumulated or stored in a manner that does not protect human
health and the envircnment because the materials or their toxic
constituents have not been adequately contained, or because the
materials being accumulated or stored together zre incompatible.
In making this decision, the director will consider the following
factors:

3.1.5.d.7.a The types of materials secumulated or stored and the
amounts accumulated or stored;

3.1.5.4.1b The method of accumulation or storage:

3.1.5.d,1.c The length of ftime the materials have been accumulated
or stored before being recizimed;

3.1.5.d.1.d Whether any contaminants are being released inte the
environment, or are likely to be zo released; and

3.1.5.d.1.e Other relevant factors.

The procedures for this decision are set forth in 3.1.5.d.2.

3.1.5.d.2 Procedures for case-by-case regulation of hazardous
waste recycling activities.

3.1.5.d.2.1 The director will use the following procedures when
determining whether to reguiate hazardous waste recveling
activities deseribed in Section 3.1.5.a.2.iv under the provigions
of 3.1.5.b and 3.1.5.¢, rather than under the provisions of 9.6.

3.1.5.d.2.i.8 If a generator is accumulating the waste, the
director will issue a.notice setting forth the factual kasis for
the decizion and stating that the person must comply with the
applicable requirements of Sections 6.1, 6.3, 6.4, and 6.5 of
these regulations, The notice will become final within 30 days,
unless the person served reguests a public hearing to challenge
the decision. Upon receiving such a request, the director will
hold a public hearing. The director will provide notice of the
hearing to the publie and allow publie participation at <the
hearing. The director will issue a final order after ihe hearing
stating whether or not compliznce with Seetion 6 is required. The
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order becomes effective 30 days after service of the descision
unless the director specifies a later date or unless review by the
director is requested. The order may be appealed to the director
by any person whe participated in the public hearing. Thedirector
may choose to grant or £o deny the appeal. Final agency action
oceurs _ Whern a final crder is issued and agency review procedures
are exhausted. ]

3.1.5.d.2,i.B If the person is accumulating the recyclable
material at a_ storage facllity, the notice will state that the
person must obtain a permit Iin accordance with all applicable
revisions of Section 11 of these regulations. The owner or
operztor of the facilibty must apply for a permit within no less
than 60. days and no more than six months of notice, as specified
in the notice. If the owner or operator of the facility wishes to
challenge the director's decigion, he may de so  in his permit
application, in a2 public hearing held on the draft permit, or in
comments filed on the draft permit or on the notice of intent to
deny the permit. The fact sheet accompanying the psrmit will
specify the reasons for the agency's determination. The questicn
of whether the director's decision was proper will remain open for
consideration during the publiec c¢comment period discussed undar
11.25 of the regulations and in any subsequent hearing.

* * * * *

3.2 Characteristics of Hazardous Waste

¥ * ¥ # ®

3.3.2 Characteristic of Ignitability

3.3.2a A waste exhibits the characteristic of ignitability if a
representative sample of the waste has any of the following
properties:

3.3.2.a2.7 It is a 1liquid, other £han an agueous solution
containing less than 24 percent alechel by volume, and has a
flashpoint less than 60 C (180 F), as determined by a
Pensky-Martens Closed Cup Tesfer, using the test method specified
in ASTM 3tandard D-93-79, or D-93-80, or a Setaflash Closed Cup
Tester, using the test method specified in ASTM standard
D-3278-78, or as determined by an equivalent method. (See Section
2.C0 €323 and L40 CFR Section 260.11 for test method information)

3.3.2.2.2 It is not a liquid and is capable, under standard
temperature and pressure, of causing fire through friction,
absorption of moisture or spontanecus chemical changes and, when
ignited, burns so vigerously and persistently that it creates a
hazard. ”
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3.3.2.a2.3 It is an ignitable compressed gas as defined in 49§ CFR
Section 173.3 and as determined by the test method described in
that regulation or an egquivalent test methods (see Section 2.0

£223).
3.3.2.a.4 It is an oxidizer as defined in 40 CFR Section 173.51.

3.3.2b 4 waste that exhibits the characteristic of ignitability,
but 1is not listed as a2 hazardous waste by the Administrator, or
the Director has the Hazardous Waste Number of DOO1.

3.3.3 Characteristic of Corrasitivity

3.3.3a A waste exhibits the characteristic of corrositivity if a
representative sample of the waste has either of the following
properties:

3.3.3.a.1 It is am aquecus and has a pH less than or equal to 2 or
greater than or equal to 12.5, as determined by a pH meter using
either the test method specified in the "Test Methods for the
Evaluation of Solid Waste, Physical/chemical Methods," or an
equivalent test method approved by the Administrator under the
procedures set forth in U0 CFR Sections 260.20 and 260.21.

3.3.3.a.2 It is a liquid and corrodes steel (SAE 1020) at a rate
greater than 6.35 mm (0.250 inch) per year at a test temperature
of .55 T (130 F) a3 determined by the test method specified in NACE
(National Association of Corrision Engineers) Standard TM-01-69 as
standardized in "Test Methods for the Evaluation of Solid Waste,
Physical/Chemical Methods," or an equivalent test method (ses
Section 2.00 £3223).

3.3.3.b iy waste that exhibits the characteristics of

corrositivity, but is not listed as a hazardous waste by the
Administrator, or Directer has the Hazardous Waste Number of D0OOZ.

3.3.4 Characteristic of Reactivity.

3.3.4a 4 waste exhibits the characteristic of reactivity if a
represeentative sample of fthe waste has any of the following
properties: :

3.3.4.2.1 It is normally unstable and readily undergoes violent
changes without detonating;

3.3.4.a.2 It reacts violently with water;
3.3.4.2.3 It forms potentially explosive mixtures with water;
3.3.4.2.4 When mixed with water, it generates toxic gases, vapors

or fumes in a duantity sufficient to present a danger to human
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health or the environment;

3.3.4.a.5 It is a cyanide or sulfide bearing waste which, when
exposed to pH conditions betwen 2 and 12.5, can generate toxice
gases, vapors or fumes in a qQuantity sufficlent to present a
danger to human health or the environment;

3.3.4.a.6 It is capable of detonation or explosive reaction if it
is subjected to a strong 1initiating source or if heated under

confinement;

3.3.4.a.7 It is readily capable of detonation or explosive
decomposition or reaction at standard temperature and pressure;

3.3.4.a.8 It is a forbidden explosive as defined in 49 CFR Section
173.51, or a Class A explosive as defined in 49 CFR Section 173.53
or a Class B explesive as defined in 49 CFR Section 173.88.

3.3.4.b A waste that exzhibits the characteristic of reactivity,
but 1s not listed as a hazardous wasie by the Administrator or
Director has the Hazardous Waste Number of DOO3.

¥ *® * * *

3.4 Lists of Hazardous Wastes

3.4.1 General

3.4.1a A waste is a hazardous waste if it is 1listed in this
seetion unless it has been excluded from this list under Section

16.
3.4.7b The Director will indicate his basis for listing the

classes or types of wastes listed in this section by employing one
or more of the following hazard codes: ]

Ignitable Waste . . . . . . . . . . . ..

Corrosive Waskte . . . . « + « « + « « o
Beactive Waste . . . & & v « v v v 4 v v e e e e e

EP Toxic Waste . . . . v v v e v e e e e e e e e e e e e e
Acute Hazardous Wasfe . . . . ¢« & v v v b 0 v e e e e e e e e
Toxice Waste . . . . . v v v e e e e e e e e e e e

Appendix VII identifles the consiituent which caused the Director
to list the waste as an EP Toxic Waste (E) or Toxiec Waste (T) in
Sections 3.4.2 and 3.4.3.

2.4.1c Each hazardous waste listed in this section is assigned a

Hazardous Waste Number which precedes the name of the waste. This
numper must be  used in complying with £the notification
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requirements of Section 4 of these regulations and certain
recordkeeping and reporting requirements under Section 6, Section
8 and Seetion 11 of these regulations,

3.4.1d The following hazardous wastes listed in Section 3.4.2 or
3.3.3 are subject to the exclusion limits for acutely hazardous
wastes established in Seection 3.1.4: {(Reserved)

2.4.2 Hazardous Waste from Non-specific sources.

Hazardous Waste No. _Hagardous Waste Hazard Code

FOO1 ., . . . . . . .The following spent halogenated solvents used in
degreasing: tetrachloroethylene, trichloro-
ethylene, uwmethylene chloride, 1,1,1-trichloro-
ethane, carbon tetrachloride, and chlorinated

fluorocarbons; and sludges {from  the

recovery of these  solvents in degreasing

operations. (T)

FOOZ2 . . . . . . . .The following spent halcgenated  solvents:
tetra-chlorcethylene, methylene chloride,
trichloroethylene, 1,1,1-trichloroethane,

chlorobenzene, 1,1,2-trichloro-1,2,2-triflucroethane,

orthodichlorobenzene, and trichloroflucromethane;
and the still bottoms from the recovery of these
solvents. (T)

FOO3 . .. . . . . .The following spent non-halogenated solvents:
xylene, acetone, ethyl acetate, ethyl benzene,
ethyl ether, methyl iscbutyl ketone, n-butyl

alcohol, eyclohexancns, and methanol; and the still

bottoms from the recovery of these solvents, (I)

FOO4U . . . . . . . .The following spent non-halcgenated solvents:

cresols and cresylic acid, and nitrobenzene; and the
still bottoms from the recovery of these sclvents, (T)

FOO4 . . . . . . . .The following spent non-halogenated solvents:
toluene, methyl ethyl ketone, carbon disulfide,
isobutancl, and pyridine; and the still bottoms
from the recovery of these solvents. (I,T)

FOO5 . . . . . . . .The following spent nen-halogsnated solvents:
teoluene, meinyl ethyl ketone, carbon disulfide,
isobutanol, and pyridine; and the still botioms
from the recovery of these solvents. (I,T)

FOOB . . . . . . . .Wastewater tresztment sludges from elextroplating

operations except from acid anodizing of aluminum;
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Foi9 . .. L.

FCOT

FoO8 . . . .

15HWELB6REA

{2) tin plating on carbon steel; (3) zinc plating
{segregated basis) on carbon steel; (&) zluminum or
zine-aluminum plating on carbon steel; (5) cleaning/
stripping associated with tin, zine and aluminum
plating on carbon steel: and (8) chemical

etening and milling of aluminum. (T)

.Wastewater treatment sludges {rom the chemleal

conversion coating of aluminum (T)

.Spent cyanide plating bath solutions from electro-

plating operations {exesph-fer-presisous-mesals
gieebroplatirg-sperb-eyanide-piasSing-bakh
selubisrgy, (R,T)

.Plating bath siudges residues from the bottom

cf plating baths from electroplating operations where
cyanides are used in the process f(exeept-for-procious
metais-cleckreplating-plasing-bath-sludges;. (R,T)
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Focg . .. . . .

FOI0 . . .o . ..
FO11 . .
Fo12 . . . . .

FO19 .

FO20 . LS.
FO21

Fo22 . . . . ..
Fo23 .

FO28 . . L ..

Fo26 . . . . . .
Fo27

FO28 . . . . L.

15HWOL86REA

.. .Spent stripping and c¢leaning bath sclutions
from electroplating operations where cyanides are
used in the process f{esecept-for-precious-mesals
aleetropiabing-spent-gbsippinrg-and-eteaning-bakh
seubisenst. {(R,T)

.Quenching bath simdge residues from ¢il baths from
metal heat treating operations where cyanides are used
in the process {exeept-for-preeisus-mesSals-heab-
breating-guenebing-bath-siudgess. (R,T)

.Spent cyanide solutions from salt bath pot

cleaning from metal heat treating coperations
{ereeps-Ffor-precious-mebals-heas-sreasing-spens
e¥aride-golusions-£from-sats-bakh-pok-eteanings. (R,T)

.Quenching wastewater treatment sludges from metal
heat treating cperations where cyanides are used in
the process (excepb-feop-preeisus-mebals-heat
Sreabing-guenching-wassenaber-Secabmens-siudges}. (T)

. “Wastewater treatment sludges from the chemical
conversgion coating of aluminum. (T)

{(Reserved)
(Reserved)
{Réserved)

. (Reserved)
Wastes, including but nct limited to, distillation
residues, heavy ends, tars, and reactor cleanout
wastes from the preduction of chlorinated aliphatic
hydrocarbens, having a carbon content from one to
five, utilizing free radical catalyzed processes.
(This listing does not include light ends, spent
filters and filter ailds, spent dessicants, wastewater,
wastewater Treatment sludges, spent cafalysts and
waste listed in 3.4.3.) (T)
(Reserved)
(Reserved)

{Reserved)
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3.4.4 Discarded Commercial Chemical Products, Off-Specification
Species, Container Residues, and Spill Residues Thereof

The following materials or items are hazardous wastes if and when

they are discarded or intended to be discarded: as described in
Section 3.1.1.,a.2 of these regulations, when they are burned for

purposes  of_ energy recovery in lieu of their original intended
use, when they are used to produce fuels in lieu of their original

intended use, when they are applied Eto land in lieu of their

original intended use, or when they are contained in products that
are applied_tq.;gnq_ip lieu of ftheir original intended use.

2.4.4a Any commercial chemical product, or manufacturing chemieal
intermediate having the generic name listed in paragraphs (e) or
{f) of this sezetion. '

3.k.4p Any off-specification commercial chemical product or
manufacturing chemical intermediate which, if it  met
specificaticns, would have the generic¢ name listed iIn paragraphs
{2} or (f) of this section.

3.4.4¢ Any residue remaining in a container or an inner liner

removed ~ from a container that has held any commercilal chemical .

product _or manufacturing chemical intermediate having the generic
name listed in paragraph {(e) of this section, unless the container
is empty as defined in 3.01.06(b)(3) of this chapter. Comment:
Unless the residue is being beneficially used or reused, or
legitimately recycled or reclaimed; or being accumulated, stored,
transported or treated prior to sueh use, re-use, recycling or
reclamation, the Director considers the residue to be intended for
discard, and thus a hazardous waste. An example of a2 + legitimate
re-uze of the residue would be where the residue remains in the
container and the contalner is used te held the same commercial
chemical product or manufacturing  chemical product or
manufacturing chemical intermediate it previously held. An
example of the discard of the residues would be where the drum is
sent to . a drum reconditisner who reconditions the drum but
discards the residue. . . .

3.4.4d Any residue or contaminated soil, water or other debris
resulting from the cleanup of a spill into or on any land or water
of any commerciazl chemical product or manufacturing chemical
intermediate having the generic name listed in paragraph (e} or
(f) of this section, or any residues or contaminzted scil, water or
other debris resulting from the c¢leanup of a spill, Iinto or on any
land or water, of any off-specification chemical product and
manufacturing chemical intermediate which, ir if met
specifications, would have the generic name listed in paragraph
{e) or {f) of this section.

Comment: The phrase "commercial chemical product or manufacturing
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chemical intermediate having the gensric name listed in . M

refers to a chemical substance which is manufactured or formu1ated
for coemmercial or manufacturing use which consists of the
commercially pure grade of the chemical, any technieal grades of
the chemical that are produced or marketed, and all formulations
in which the chemical is the sole active ingredient. It does not
refer to a material, such as a manufacturing process waste, that
contains any of the substances listed in paragraphs (e) or {f).
Where a manufacturing process waste i1s deemed to be a hazardous
waste because it contains a substance listed in paragraphs (e) or
(£), such waste will be listed in either 3.04.02 or 3.04.03 or
will be Iidentified as a hazardous waste by the characteristics sset
forth in 3.03 of these regulations.

3.4.4e The commercial chemical products, manufacturing chemical
intermediates or off-specification commercizl chemical products or
manufacturing chemical intermediates referred to in paragraphs (a)
through (d)} of this section, are identified as acute hazardous

wastes

(H) and are subject to be the small guantity execlusion defined in
3.01.0U(a).

Comment: For the convenience of the regulated community the
primary hazardous  properties of fhese materials have been
indicated by the letters T.  (Toxieity}, and R (Reactivity).
Abgence of a letter indicates that the compound only is listed for
acute toxiecity.

These wastes.and their corresponding Hazardous Waste Numbers are:

Hazardous } . )

Waste No._ Substance

FOZ3Z . V. . . . . . [ Acetaldehyde, chloro-

POOZ . . . . . . . . . Acetamide, N-(aminothioxomethyl)-

POSY . .7, + - . . . . Beetamide, 2-7luoro-

POS8 . . . . . . . . . Acetic acid, fluro-, sodium salt

POGE . . . . . . . . . Acetimidic acid, N-{(methylcarbamoyl}oxy)
thio~, methyl ester

POCYT . . . . . . . . . 3-(alpha-acetonylbenzyl)-4-hydroxycoumarin
and salts, when present at concentraticns
greater than 0.3%

*® * *® *® *

POO1T . . ., . . . . . . Warfarin (when present at coneentrations
greater than 0.3%)

P121 . . . . . . . . . Zinec cyanide

P122 ., ~. . . . . . . Zinec phosphide (R,T)}

Pl22 . « . . . + . . . Zinc phosphide when present at concentrations
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greater than 10%

3.4.4f The commercial chemical products, manufacturing chemical
intermediates, or off-specification commercial chemieal products
referred to in paragraphs (a) through {(d) of. this section, ars
identified as toxic wastes (T) unless otherwise designated and are
subject to the small quantity exclusion defined in Sectien 3.1.4
of these regulations.

(Comment: For the convenience of the regulated community, the
primary  hazardous  properties  of these materials have been
indicated by the letters T (Toxieity), R (Reactivity),
I(Igmwitability) and C (Corrosivity). Absence of a letter
indicates that the compound is only listed for toxicity.)

These wastes and their corresponding EPA Hazardous Waste HNumbers
are:

Hazardous

Waste No, el Substanae B
Uoet . . . . . . . . Acetaldehyde (1)

U034 . . . . . . . . Acetaldehyde, trichloro-

U187 . . . . . . . . Acetamide, N-{d-ethoxyphenyl)-

uocs . . . . . . . . Acetamide, N-9-H-fluoren-2-yl-

U1tz . . . . . . . . Acetic acid, ethyl ester (i)

gty L, . . . . . . Acetic acid, lead salt

U1 . ., . . . . , Acetic acid, thallium(i) salt

ugoz ., . . . . . . . Acetone (i)

Uugo3 . o . .. . . . Acetonitrile {I,T)

U248 . . . . . . . . 3-{alpha-acetonylbenzyl)-4 hydroxyecoumarin

and salts, when present at concentrations
of 0.3% or less

#* * # * *

o

U248 . . . . . . . . Warfarin, when present at concentrations of
0.3% or less

U200 . o . . . . . . Yohimban-1é-carboxylic acid, 11,17-di-
methoxy-18-((3,4,5-¢trinethoxy-
benzoyl)oxy)-, methyl ester,

U249 . . . . . . . . Zinc phosphide, when present at
ccncentrations of 10%
Section 5. Standards Applicable %o Transporters of Hazardous

Waste by Alr and/cr Water

The Director hereby adopts and incorporates by reference 40 CFR
Part 263, as published in the Code of Federal Regulations on July
17-4082 the effective date of these regulations insefar as such
regulations relate to the transpertation of hazardous waste by air
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and water.

lihenever the term Administrator or Regional Administrator is used,
the term shall have the meaning of the Director of the Department

of Natural Resources. L
Section 6. Standards &pplicable to Generators of Hazardous Waste

* # % * *

6.3.5 Accumulation Time

6.3.5a A generator may accumulate hazardous waste on site for
ninety (90) days or 1less without a permit or without having
interim status, provided that: ’ o '

6737§7a74—A;lrsaeh—-was%e——is-—wétbéﬁ——ﬁénesy——égg;--éaysT--eé%hep
shipped--off-5ike-50-a-degignabed-£faeilisy-or-placed-irn-ar-on-sise
faeiliby-Ehab-ig-permifted-under-Scebion-4i-of-these~~pegulabionsy
or--permissed-under-40-5-F-R--ParE-270-0f-bhe-Federal-regulakionsy
gr-has-~fnberim-gbabus-under-Seeticor-1i-of-Ehese-regulabionsr-or-ia
antheorized-56-manage-hagardens-waske-by-a-sbate-With--a-~-hagardous
Waste-program-appreved-by-ERA+-and

6.3.5.a.21 The waste is placed either in containers which meet the
standards of Section 6.3.1 and ars managed in accordance with 40
CFR Part 265 Subpart I , or in tanks, and ppevided the generator
complies with Subpart J of 40 C.F.R. Part 265 except 265.193;

6.3.5.2.32 The date upon which each period of accumulation begins
is clearly marked and visible for inspection on each container.

6.3.5.a.43 Each container is properly labeled and marked according
to Sectieons 6.3.2 and 6.3.3; ’ '

6.3.5.a.54 Whilée being accumulated, on site, each container and
tank is labeled or marked clearly with the words, "Hazardous Waste
=" 3 and o
6.3.5.2.65 The generator complies with the requirements for ouners
or operators in Subparts C and D in 40 C.F.R. Part 265 and with

265.16+ amdy.

6.3.5.b & generator who accumulates hazardous waste for more than
ninety (90) days 1is an operator of a storage facility and is
subject to the applicable requirements of Sections 4, 8, and 12 of
these regulations, 48-G-F:R--Par5-265-ard the permit requirements
of Seetion 11 and 40 C.F.R, Part 265 unless he has been granted
an extensicn £o the ninety (90) day period. Sugh an extension mav
be granted by the Director if hazardous wastes must remain on-site
for longer than G0 davs due to unforeseen, temporary, and
uncontrollable circumstances. in extension of up to 30 days mav
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be granted at the discretion of the Director ©on a case-~by-case
basis, RBefore the  end of ninety (90) days, or any extension
period granted by the Director (not to exceed thirty days), the
generator must either transport all such hazardous waste off-site
to a designated facility, or, 1f held on-site for more than ninety
(90) davs, place such hazardous waste in an on-site facility that
is either permitted under section 17.00 ofthese regulations or
under 40 C.F.R. Part 270 or whichhasinterim status or which is
authorized to manage hazardous wastebya state with a hazardous
waste program approved by EPA.

£.3.5.¢c Satellite Area Accumulation

6.3.5.2.1 A generator may gecumulate as much as 55  gallons of
hazardous  waste or one gquart of acutely hazardous waste listed in
Section 3.4.4(e) in containers at or near any point of generation
where wastes initially accumulate, which is under the control of
the operator of the process generating the waste, without a permit
or interim status and without complving with paragraph (a) of this
gection, provided he:

6.3.5.¢.1.1 Complies with 40 CFR Sections 265.171, 265.172, and
265.173(a) of the federal regulations; and '

6.3.5.c.1.i1 Marks the containers either with the words "Hazardous
Waste" or with other words that identify the contents of the

gontainers.

6.3.5.c.2 A generator who accumulates either hazardous waste or
acutely hazardous waste listed in 3.4.4(e) of these regulations in
excess  of __the amounts listed in paragraph {(ec)(31) of this section
at or near any p01nt of generation must, with respect %o that
amount of excess waste, comply within three (3) days with
paragraph {a) cf this section or other applicable provisicns of
these regulations. During the three dav period the generator must
econtinue to comply wWith paragraphs (e)(1)(i)-{ii) of this section.
The generator must mark each container holding the excess
accumulation of hazardous waste with the date the excess amount of
hazardous waste began accumulating.

*® * * * *

6.5 Special Conditions

6.5.1 International Shipments

£.5.7a Any person who exports hazardous waste to a foreign country
or imports hazardous waste from a foreign country into West
Virginia shall comply with L0 CFR Part 262 and this section.

£.5.1 When shipping hazardous waste outside the United States the
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generator shall:

6.5.1.b.7 Notify the chief and the EPA administrator in writing
four weeks before the initial shipment of hazardous waste to each
country in each calendar year. The waste shall be identified by
its EPA_ hazardous waste identification number and its Department
of Transportation shipping description. The name and address of
the foreign consignee shall be included in the notice.

£.5.1.5.2 Send the original of the notice o kazardeus--waske
Expersy; Divigion--6f-Occans-and-Regulatery-~Affaips-{A-1073 Office
of International Activities (4-106), U.S. Environmental Protection
Agency, Washington, D.C, 20460, and one copy to the Chief,
Division of Water Resources. _

£.5.1.b.3 Require that the foreign consignee conform the delivery
of the waste in the foreign country. A copy of the manifest,
signed by the foreign consignee, may be used for this purpose.

6.5.1.b.Y4 Meet the requirements under Section 6.2.2 for the
maniflest, except that:

6.5.1.b.4.ii In place of the name, address and EPA identification
number of the designated facility, the name and address of the
foreign consignee shall be used;

6.5,1.b.4.11i The generator shall identify the point of departure
from the United States through which the waste shall travel before
entering a foreign country.

6.5.1c A generator shall file an excepticn report, if:

£.5.1.c.1 He has not received a copy of the manifest signed by the
transporter stating the date and place of departure from the
United States within 45 days from the date it was accepted by the

initial transporter; or )

6.5.1.c.2 Within 90 days from the date the waste was accepted by
the initial transporter, the generator has not received written
6.5.1.c.2 confirmation from the foreign consignee that the
hazardous waste was received,

6.2.1d When importing hazardous waste, a2 person shall meet all
‘requirements of Section 6.2.2 for the manifest except that:

6.5.1.4.1 In place of the generator's name, address and EPA
identification number, the name and address of the foreign
generator and the lmporter's name, address and EPA identification
number shall be used. '

£.5.1.¢.2 In place of the generator's signature on  the
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certifiication statement, <the U.S. importer or his agent shall
sign and date the certification and cbtain the signature of. the
initial transporier.

Section 8, Standards for owners and operators of Hazardous Waste
Treatment, Storage and Disposal Facilities

8.1 General, Purpose, Scope and Applicability

8.1.1 The purpose of these regulations is to establish minimum
standards which define the acceptable management of hazardous

waste,

8.1.2 The standards in this section apply to owners and operators
of all facilities which ftreat, store, or dispose of. hazardous

waste except as Section 8.1.5 provides otherwise. In addition to
the standards in this sescetion, the regulations of the Air

Pollution Control Commission, Series 25 - "To Prevent and Control

Air Pollution from Hazardous Waste Treatment, Storage or Disposal

Facilities apply to management faclilities which may emit hazardous

waste or the constituents thereof to the atmosphere including

incineration facilities execept as 8.1.5 provides otherwise. For

purpcses. of this section the following persons are . to be

inginerating hazardous waste:

8.1.2.a Owners or operators of hazardous waste incinerators ({as

defined in Section 2.00 of these regulations; and

8.1.2.b Ouners or operators of in boilers or industrial furnaces

used to destroy the wastes.

8.1.3 The requirements of this section apply to a person disposing
of hazardous waste by means of underground injection only to the
extent that they are required to comply with certain porticns of
this seetion under the Underground Injection Control Frogram
establish pursuant to the Water Pollution Control Act, W. Va. Code
§20-58, et seqg.

8.1.4 The requirements of this section apply to the owner or
operator of a POTW which treats, stores, or disposes of hazardous
waste only to the extent they are inecluded in a Hazardous Waste
Management Permit by Rule granted to such a person under Section
11.8.

8.1.5 The reguirements of this section do not apply to:
8.1.5a The owner or operator of a facility which-treass-sr--sheres

kagardeus--wasker-whieh-breatnens-or-shorage-meess-she-epiberia-in
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Seebion-3-031-054ar7-exeepb~bo-bthe--exbenb--thas-—~Scebion--3-3-65607
prov¥ides eSherwides managing reecyclable materials described in
Section 3.1.5a.2 and 3.1.5a.3 of these regulations (except in
cases or situations in which the requirements of 3ection 3 of
these regulations are reaferred to in Section 9 of  these
regulations). - ) o

&.1.5b Generator accumulating waste on site in compliance with
Section 6.03.05 provided the requirements of Sections 3.1.4 and
3.1.5 are camplied with.

8.1.5¢ & farmer disposing of waste pesticides from his own use in
compliance with Section 6.5.2.

8.1.5d The owner or operator of a totally enclosed treaztment
facility, as defined in Section 2. -

8.1.5e The ocuner or opetator of an elementary neutralization unit
or a wastewater freatment unit as defined in Seetion 2.

8.1.5f A transporter storing manifested shipments of hazardous
waste in containers meeting the reguirements of Secticn 6.3.1, at
a transfer facility for a periocd of ten (10) days or less.

8-31-5g-Persors-with-respeses-bo-those-aesivibies-wWhich-are--earried
orns-—-bo--immMediabely-—eonbain-or-breab-a-spilli-of-hasardeus-waster
exeept-thaby-wikh-respees-~5o--sHeh--ae5ivibiesy--Ske--2pprepriate
reguircmenbe--o0f-Seebions-8-23-and-8-d-are-applieable-5o-owners-and
operabors-of-breatmenbr-storage-and-dispesak-Sfaeilisies-—obherwige
sukjeak--bo-bhis-gecebionr—~LCamncnt+—-Afber-bhe-immediabo-rosponse |
aesivisies-are-corplebedy-she-appliicabie-reguiabions--apply--fulkly
fo--the--management--of--any--5piti--residue--opr-debris-yhiek-is-a
hagapdous-wasse-urnden-8cebian-3-3

8.1.5g Escept as provided in paragraph {(g)(2) of this Section, a
person engaged in treafment or containment activities during
immediate response to any of the following situations:

8.1.5.g.1.1 A discharge of a hazardous wastej

8.1.5.g.j,ii An imminent and substantial threat of a discharge of
hazardous waste: ’ '

8.1.5.g.1i1 A discharge of a material which, when discharged,
becomes & hazardous waste. '

8.1.5.g.2 &n owner or operator of a facility oftherwise regulated
by this Section must comply with all applicable requirements of
Section 8.3 and 8.4, .

8.1.5.g.3 Any person who is covered by paragraph g.i of <this
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subsection and whe continues or Initiates hazardous waste
treatment or containment activitieg after the immediate response
is over is subject to all spplicable rsguirements of Chapter 20,
Article 5E of these_activities.

8.1.5h The addition of absorbent material to hazardous waste in a
container or the addition of hazardous waste to absorbent material
in a container, provided that these actions ocecur at the time
hazardous waste is first placed in the container and Section £.2.8
(b), 8.7.2 and 8.7.3 are complied with.

* # #* * *

8.2.6 General Inspection Regquirements

8.2.6a The owner or operator must inspect the facility formal
functionsg and deterioraticn, operator errors, and discharges which
may be causing - or may lead to:

8.2.6.,a.1 Release o¢f hazardeus waste constituents to
theenvironment; or

8.2.6.a.2 A threat to human healty. The owner or operator must
conduct these Inspections often enought to identify problems in
time to correct them before they harm human health or the
environment,

8.2.6.b.1 The owner or ¢perator must develop and follow a written
schedule for inspecting menitoring equipment, safety and emergency
equipment, gecurity deviees, and operating and structural
equipment (such as dikes and sump pumps) that are impeortant to
preventing, detecting, or responding to envirconmental or human
health hazards, B}

8.2.6.0.2 This schedule must be Kept at the facility,

8.2.6.b.3 The schedule must identify the types of problems (e.g.,
malfunctions or detericration) which are to be looked for during
the inspection {e.g., Iinoperative sump pump, leaking fitting,
eroding dike, este.),

8.2.6.b.4 The frequency of inspection may vary for the items on
the schedule. However, it should be hased on the rate cof possible
deterioration of the equipment and the probability of an
envirotmental or human health incident iIf the detericration or
malfunction er of any operator error goes undetected between
inspections, Areas subject to spills, such as loading and
unloading areas, must be Inspected daily when in use. At a
minimum, the inspection schedule must inelude the terms and
frequencies called for in Sections 8.7.6, 8.8.4, 8.9.5, 8.10.5,
and 8.11.3 where applicable. .
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B.2.6.b.5 A copy of the inspection schedule as required by Section
8.02.06(b) must be submitted to the Chief with Part B of the
permit applieation to  ensure that it adequately protects human
health and the environment. As part of this review, the Chiefl may
modify or amend the schedule as may be necessary.

8.2.6c The owner or operator must remedy any deterioration or
malfunction of equipment or structures which the inspeciion
reveals = to. ensure that the problem does not lead to an
environmental er human health hazard. A schedule for remedial
action may be allowed by the Chief. Where a hazard is imminent or
has already cceurred, remedial action must be taken Immediately.

g8.2.6.4d The owner or operator must record inspections in an
inspection log or summary. These records must be kept for the
life of the facility. At a minimum, these records must include
the date and time of the inspection, the name of the inspsctor, a
notation of the cbservations made, and the date and nature of any
repairs or other remedial actions.

* #® ® * *®

Seetion ¢ Standards for Management of Specific Hazardous Wastes

and Specific Types of Hazardous Waste Management Facilities

9.1 {Reserved)

9.2 {Reserved)

9.3 Recyclable Malerials Used in a Manner anstituting Disposal

9.3.1 Applicability

9.32.7.a This Section applies to recyclable materials that are

applied to or placed on the land;

g.3.1.2.1 without mixzing with anvrother substances; or

9.3.1.a.2 after miging with any other substances that are not

hazardous wastes, unless the recyclable material undergoes a

chemical reaction so #s to become inseparable from the other

substances by physical means; or

9.3.1.a.3 after combination with any other substances 1if the

resulting combined makterial is not produced for the general

public's use. oo

9.3.1.a.4 The materials identified .in paragraphs 9.3.1.2.1

through 9.3.71.a.3 will be referred to throughout this Section as

"materials used in a manner that constitutes disposal.” ..
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9.3.1b Products produced for the general public's use that are
used in =2 manner that constituftes disposal and that contain
recyclable materials are not presently subiect Lo these
regulations if the recyclable materials have undergone chemical
reaction in the ocourse of producing the product so as  to become
inseparable by physical means, Commercial fertilizers that are
produced for the general public's use that contain recyclable
material also are not presently subject to thess regulations,

9.2.2 Standards Applicable to Generators and Transporiers of
Materials Used in a Manner That Constitutes Disposal

Cenerators and transporters of materials that are used in a
manner that consti;gtes disposal are subject to applicable
requirements of Sections 4, 5, and 6 of these regulations.

3.3.3 Standards Appliecable to Storers of Materizls that zre fo be
Used in a Manner that Constitutes Disposal Who are not  the
Ultimate Users,

Owners cr cperators of facilities that store .recyeclable materials
that are to be used ipg a manner that constitutes dispesal, but
who are not the ultimate users of the materials are regulated

under all applicable provisions of Sections 4, 8 ard 11 and 13 of
these regulations, and Lo CFR Part 2565, subparts & through L.

9.3.4 Standards Applicable to Users of Materials that are Used in
a Manner that Constitutes Disposal

Owners or operaters of facilities that use regyclable materials
in a manner that constitutes disposal are subject fo all
applicable provisions of Sections 4, 8 ard 11 and 13 of these
regulations, and 40 CFR Part 265, Subparts 4 through N. (These
requirements do not apply to products which contain these
recyclable materialsg under the provisions of paragraph 9.3.7b of
these regulations.) )

9.4 Hazardous Waste Burned for Energy Recovery

G.4.1 Applicability.

3.4.1.a The regulations of this Subpart apply ftc hzzardous wastes
that are burned for energy recovery in any boiler or industrial
furnace except as provided by paragraph §.4.7.b of this section.
Slich hazardous wastes burned for energy reecvery are termed
"hazardous waste fuel". However, hazardous waste fuels produced
from hazardous waste by blending cor other treatment by = person
who neither generated the waste nor burns the fuel are not
subject to regulation at the present time.
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9.4.1.5 The follewing hazardous wastes are not reguiated under
this secticn:

9.4.1.0.1 Used o0il burned for energy recovery that is alsc. a
hazardous waste solely because it exhibifs a characteristic of
hazardous waste  identified iIn 3:3-2 Section 3.3 of these
regulations. Such used oil is subjeect fo regulation under
Seoction. 9.5 of these regulations rather than this section and

G.4.1.pb.2 Wastes that. are exempt from regulation under the
provisions of Section 3.1.3.b of these regulations and hazardous
wastes that are subiect Lo the speeial reguirements for small
quantity generators under the provisions of Secticn 3.1.4 of
these regulations,

9:zU4:1-b-2-Hazardous-wagte-fueis-thab-arc-oxemps-from-she-tabeling
peguiremenbs-of-RCRA-Seebion-3004Lr)~

Ordelobr-Coke-from-bhe-iron-and--s5cel--induskry--Ehas--eonkains
hagardeus-waste-frem-Ehe-iron-and-sieet-ppoduebior~-preeessy

§.4.2 Prohibitions. {Reserved)

9,4.3 Standards applicable to generators cf hazardous waste fuel.

9.4.3.4 Generators of hazardous waste fuel are subject to the
reguirements of Section 5_9f these regulations except that 9.4.7
exempts certzin spent materials and bv-products from these

provisions;

0.4.3.0 Generators who are marketers alsco must comply wWith
Section 9.4.5.

9.4.3.c Generators who are burnars alsc must comply with Section
5.4.6., '

9.4,4 Standards applicaple to transporters of hazardous waste
fuel. : .

9.4.Y4 . a Transporters of hazardous waste fuel from generator to
marketer, or from a generator to a burner are subject to the
reguirements of either Seetion 5 of these regulations or the
applicable regulations of the West Virginia Department of
Highways or Public Service Commission of West Virginia regarding
hazardous waste transporters, except that 9.4.7 exempts certain
spent materials and by-products from these provisions,

§.4.% b Transporters of hazardous waste fuel are not presently
subject to rsgulation when they transport hazardous wastes fuel
from marketers, who are not also the generators cof the waste, to
burners or other marketers, . : _
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9.,4,5 Standards applicable to marketers of hazardcus waste fuel,

Personsg who market hazardous waste fuel are called " '"marketers',
Marketers include generators who market hazardous waste fuel
directly to a burner, and persons who receive hazardous waste
from generators and produce, process, or blend hazardous waste
fuel friém these hazardous wastes. Persons who distribute but do
not process or blend hazardous waste fuel are alsc marketers, but
are rnot preszntlyv subject to regulation. Marketers {other than
distributors) are subject to the following requirements:

9,4 ,5a Prohibitions (Reserved).

9.4.5.0 Prohibitiens (Reserved).

0.4.5,.c.1 Storage. Marksters who are generators are subject to
the requirements of Section 6.3.5 of these regulaticons or to
Sections 2.1 through 8.10, 8.13 =2rd Section 11 and Section 12 of
these regulations or 40 CFR Subparts 4 through L of Part 265 and
Parts 270 and 124, except as provided by Section 9.4.7 of this
Section for certain spent materials and by-products;

§9.4.5.¢.2 Marketers who receive hazardous wastes from generatoers,
and produce, process, or blend hazardous waste fuel from these
hazardous wastes, are subject to regulation under all applicable

provisions of Sections 8.1 through 8.10, 8.13 and Section 13 of
these regulations or 40 CFR Subparts & through L of Part 265 and
Parts 270 and 124, except as provided by Section 9.4.7 of this
section for certain spent materials and by-products.

9.4.,6 Standards applicable to burners of hazardous waste fuel.

9.4,6a (Reserved)

9.4.6.b Notification. (Reserved)

9.4.6,b,.c Burners that store hazardous waste fuel prior to
burning are subjzet to the requirements of Section 6.3.5 of this
ashapter, or to all applicaple requirements in Sections 8.1
through £.10, 8.13 and Section 13 of these regulations cr U0
C.F.R. Subparts & through L of Part 265 or 40 CFR Part 265 of
this chapter with respect to such steorage, except as provided by
Section 9.4.7 of this subpart for certain spent materials and
by-products. )

g.4.7 Conditional exemption for spent materials and by-products
eghibiting a characteristic of hazardous waste.

9.4,72 Except as provided in paragrapn (b), hazardous wasie fuels
that are spent materials and by-products and that are hazardous
only because they exhibit a characteristic cof hazardous waste are
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not subject to. the notification requirements of Chapter 20,
Article S5E, Section 10, the generator, transporier, or storage
requirements of Chapbter 20, Article 5E.

3.4.7b This exemption does not apply when the spent material or
by-product is stored in a surface impoundment pricor to burning.

9.5 {Reserved) . R

9.6 Recyclable Msterials Utilized for Precious Metal Recovery

g.6a The regulations of this section apply to  recyeclable
materials that are reclaimed to recover economically significant
amounts of gold, silver, platinum, paladium, Irridium, osmium,
rhodium, ruthenium, or any combination of these.
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G.6b Perscns who generate, transport, or store recyclable
materials that are subjeet to this sect1on are subject to the
following requirements:

3.6b.1 notification requirements of Section 4;

3.6b.2 (analog to 262, Subpart B) (for generators), ({analcogs to
263.20 and 263.21) (for transporters), and 40 CFR Sections 265.71
and 265.72 {for persons who store).

§.6c Pergons who store recyelable materials that are subject to
this section must Kkeep the following records to document that
they are not accumulating these materizls speculatively (as
defined in Secticn 3.1b of these regulation):

8.6c.1 records showing the volume of these materials stored at
the bezinning of the calsendar year;

3.62.2 the amount of thess mater1a1s generated or received during
the calendar vear; and

g.6¢.3 the amount of these materials remaining at the end of the
calendar vear,

59.6d Reevelable materials that are regulated under this section
that accumulated speculatively {as defined in Section 3.1b of
these regulations) are subject to all applicaple provisions of
Sections 5 through 8 ard 11 and 13 of these regulations and 40

CFR Part 265.

9.7 Reclaimed Spent Lead-fcid Batteries

9.7a This section applies to persons who reclaim spent lead-zacid
batteries that =are recyelable materials ("spent batteries").
Persons _who generate, transport, or collect spent hatteriss, or
who store spent batteries but do not reclzim them are net subject
to the requirements of Sections U4 through 9 er 11 or. 13 of these
regulations, nor 40 CFR Part 265.

9.7b Owners or operators of facilities that store spent batteries
before reclaiming them are subject to the following requirements:

G.7b.1 the notification requirements of Section & of these
regulations:

9.7b.2 811 zpplicable provisions of Sections 8.1 through §.10 of
these regulations, except Section 8.2.3 concerning waste analysis
and 8.5.2 and 8.5.3 concerning use of the manifest and manifest
digerepancies and Secition 13 of these regulations.

5.75.3 all applicable provisions of Subparts A, B {(but not
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Seetion 265.13 {waste analysis})), C, D, E {but not Sections

265.71 and 265.72 {dealing with use of the manifest and manifesk

discrepancies)), and F through L of 40 CFR Part 265: and

9.7b.4 all applicable provisions of Section 11 cf  these

regulations. Section i17.Hazardous Waste Permitting Program

® * #* #* #

11.1.2 Specific Execlusions

The following are mnet required to obtain a2 hazardous waskte
management permit:

11.1.42a Generators who accumulate hazardous waste on site for
less than ninety (90) days as provided in Section 6.03.05.

11.1.42b Farmers who dispose of hazardous waste pesticidesfrom

their own use as provided in Section 6.05.02.

11.1.42¢ Persons who own or operate facilities operated solely for
the treatment, storage or disposal of hazardous waste excluded
from regulations under this secticn by Secticons 3.01.03 or
2.01.04.. .

11.1.42d Owners or operators of totally enclosed  treatment
facilities, as defined in Seection 2.00.

11.1.42e Owners and opérators of elementary neutralization units
or wastewater treatment units as defined in Section 2.00.

11.1.312f Transporters storing manifested shipments of hazardous
waste in containers meeting the requirements of Section 6.03.01 at
a transfer facility for a period of ten {10) days or less.

11.1.422 4 persen is not required to obtain a hazardous waste
management permit for bhese treatment or containment activitiss he
eacrpicg--ouk--bo-ixmediately-ceoniain-op-freakb-a-gpiil-of-hazandeus
wasse-sp-maberial;-whiehy-wher-spitled;-beecomes-a-hagardous-wasser
After--Ghe--immediate--prosperse--aesivisies~--are~—cempleted -~ -any
breatmenbr-~550rage--o¥--disposat--af--spilled--maserial--on~-8pil:
pesidue-or--debpis~-bhab--is--undersaken--must--bs--covered--by--a
Hazzrdous--Waste--Maragemers--Perribr-an-omopgeney-Hazzrdous-Waske

Moanggement--Permib--or--inbenim--gsabus taken during immedizte.

response to any of the following situaticns:

11.1.2.g.1.1 8 discharge of a hazardous waste;

11.1.2.g,1.i1 4n imminent and substantial threat of a discharge of
hazardous waste; : :
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11.1.2.g.1.13i 4 discharge of a material which, when discharged,
becomes_a hazardous waste.

11.1.2.2.2 Any person who continues or initiates hazardous waste
treatment or containment activities after the immedizte response
is cver is subject to all appliecable requirements of this Part for
those activities.

11.1.%h Persons adding absorbent material to hazardous wastein a
container and persons adding hazazrdous waste to absorbent material
in a container, provided that these actions occur at the time
hazardous waste is first placed in the container and sections
8.02.08(w), 8.07.02, and 8.07.03 are complied with.

# * #* #* *

11.3 Interim Status
11.3.1 Qualifying for Interim Status

71.3.%72 Any person who owns or operates an existing facility or a
faecilifty in existence as of July 10, 1981, shall have interim
status and shall be treated as having been issued a permit to the
extent they:

71.3.1.a.1 Comply with the interim status requirements ofthe
Federal EPA established pursuant tc Section 3005 of the Federal
Solid Waste Disposal Act;

11.3.1.2.2 Operate the facility in such z manner zs will not cause
or create a substantial risk of a health hazard or public nuisance
or a significant adverse effect upcn the environment; and

11.3.1.a2.3 Make a timely and complete application for suchpermit
in accordance with these rules and regulations;

11.3.1.b.1 If the chief determines that a facility is noteomplying
with the requirements of Section 11.03.01 he may terminate interim
status of any owner or operator. 3Such termination will be in the
form of an ORDER stating the reasons for the termination and shall
inform the cperater that he is subject to an enforcement action
for operaticn without a permit;

11.3.1.b.2 Failure to gqualify for interim status,. I£ the Chief
has reason to believe upon examination of a Part & application
that it fails to meet the regquirements of Secticn 11.4 he shall

netify the  owner or operator in writing of the apparent
deficiency. Such notige shall specify the grounds for the Chief's
belief that the application is deficient. The cwner or operator
shall have 3C days from receipt to respond to such a notification
and to 2xplain or cure the alleged deficiency in his Part A
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application. If, after such notification and opportunity for
response, the Chief determines that the application is deficient
he may take approorlate enforcement action.

71.3.7¢ A&ny person who owns or coperates an existing facility which
was not previcusly required to have a permitb under the fct because
it managed no hazardous wastes ldentif'ied or listed under Section
3.00 of these regulations, but which due to a revision of Secticn
3.00 is later required to have a permit, shall also have Interim
status and shall be treated as having been 1ssued a2 permit to the
extent such person:

11.3,.7.¢c.1 Has notified the Chief within ninety (90) days frecm the
effective date of any revision of Section 3.00 of these
regulations of such hazardous waste activity by the use of EPA
Form 8700-12 or the provision of the same lnformatlon in any other
manner selected by the notifier; and

11.3.1.e.2 Complies with and continues to operate in compliance
with the interim status requirements of the federal Environmental
Protection Agency established pursuant tc Section 3005 cof the
Federal Sclid Waste Disposal Act, as amended, 1f applicable within
ninety (90) days from the effective date of such revision to
Section 3.00, and operates in such a manner as will not cause or
create a substantial risk of a health hazard or publie nuisance or
a significant adverse effect upon the environment; and

11.3.1.¢.3 Makes a timely and complete application for apermit as
required by Section 11.00 of these regulations.

* * * * *

11.7 Signatories to Permit Applications and Reports

11.7.1 Applications

A1l permit applications shall be signed as follows:

{2;-Fop-a-eorporasier+--by-a-prireipal--exeeuntive-—9ffigop--of--a%
loasE-Ehe-fevel-of-yiae-presidensy

11.7.1a For a corpora¥ion: by a responsible corporate cofficer,
For the purpose of this section, a2 responsible corporatg cofficer

means.:

11.7.%1.a.1 4 president, secretary, treasurer, or vice- -president of
the corporation in charge of a principal business function, or any
other person who performs similar poliey- or decisicn-making
functions for the corporation, or

11.7.1.2.2 The manager of one or more manufacturing, production or
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operating facilities emploving more than 250 persons or having

gross annual sales or egpenditures exceeding %25 million if

authority to sign documents has been assigned or delegated Lo the

manager in accordance with corporate procedures. NOTE : The

Director does not require specific assignments or delegabions of

authority to responsible cerporats cfficers identified in o
§11.7.1.a.1_The Director will presume that these responsible L
corporate officers have the requisite authority teo sign permit ] )
applicaticns unless the corporation has notified procsdures N
governing authority to assicn permit applieations mav provide for

assignment or delegation to applicable corporate positions under
§11.7.1.2.2 rather than £o specific individuals.

11.7.1.b For a partnership or scle proprietorship: by a general
partner or the proprietor, respectively; or

11.7.7.c For a municipality, State, Federal, or other public
agency: by either a principal executive officer or ranking elected
official. For purpcses of this section, a principal executive
officer of a Federal agency includes:

11.7.7.c.1 The chief executive officer of the agency or

11.7.1.2.2 A senior executive officer having responsibility for
the overall operations of a principal gecgraphic unit of the .
agency (e.g., Regional Administrators of EPA).

11.7.2 A1l reports required by permits and other information
requested by the Chief shall be signed by a person described in
Section 11.07.0%7 abeve or by a duly authorized representative of
that person. & person is a duly authorized representative only
ir: '

11.7.2a The authorization is made in writing by a person described
in Seetion 11.07.01: '

11.7.2b The authorization specifies either an individuzl or a
position having responsibility for the overall operation of the
regulated facility or an individual or a position having
responsibility for the facility's compliance with environmental
laws permits; and

11.7.2c The written authorization is submitted to the chief.
11.7.3 Changes to Authorization

If an authorization is no longer accurate because a different
individual or pesition has responsibility for the overall
operation of the facility or because a new individual or position
has responsibility for the  facility's compliance with
environmental laws and permits, a new authorization satisfying the
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requirements shall be submitted to the Chief prior foc or together
with any reports, information or applications to be signed by an
authorized representative.

11.7.4 Certification

Any person signing a document under Section 11.7.1 or Section
11.7.2 shall make the following certification:

Ui-eepsify-urder-penaity-of-law-s5kak-I--have--perseraziy--eFamined
and--am--famitiap--witk-the-information-gubrisbed-ir-5his-documens
and-at:-aktachmeorbs--ard--thasy--based--9R--my--irguiry--af--these
irdividuats-izmediately-respensible-for-obtaining-5he-irnfarmationy
I-believye-thas-she-informabion-ig-5puer-aeeuratbey-and-eompieser--1
am-aWape-chak-Ehere-are~gignificant-peraltties-Ffor-subnibbinzs-£atme
irformabiony-ireluding-the-posgibiliby-af-fire-arnd-imprisoamernb-t

I certify under penalty of law that this deocument and all
attachments were prepared under my direction or supervision in
accordance with a system designed o assure that qualified
personnel properly gather and evaluate the information submitted.
Based on my inguiry of .the person or persons who manage the
system, or those persons directly responsible for gathering the
information, the information submitted is, to the best of my
knowledgze and belief, true, accurate, and complete. I am aware
that there are significant penalties for submitting false
informaticon, inecludinzg the possibility of fine and imprisonment
for knowing violations.

¥ * *® * #

11.10.3 Buby Need to Halt or Reduce Activity Not a Defense

It shall not be a defense for z permittee in an enforcement action
that 1t would have been necessary to halt or reduce the permitted
activity in order to mainfain compliance with the condifions of

this permit.
11.10.4 Duty to Mitigate

Tke-permibbee-shalti-Eake--ail--reasorable~-steps~-Lto--mitigake--op
gorpees--aRy--zd¥erse-—-impass--oR--She-eRv¥irarmens-or-auman-health
resuibing-from-nor-eomplicree-wikh-5hig-permibs

In the event of non-compliance with £the permit, fthe permittee
shall Eake all reascnable steps to minimize releases te the
environment, and shall carry ouft such mesasures as are reasonable
to prevent adverse impacts on human heazlth or the environment.

¥ # # ® #
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11.10.8 Duty to Provide Information

The permittee shall furnish to the chiefl within a2 specified time,
any relevant information which the Chief or an authorized
representative may request to determine whether cause exists for
medifying, revoking and reissuing, suspension, revoking, or
terminating this permit or to determine compliance with this
permit. The permittee shall zlso furnish o the Chiefl or an
authorized representative, upon request, copies of records to bhe
kept as part of the permit.

#* #* * ® *®

Section 13. Financial Requirements

The Director hereby adopts and incorporates by reference 40 CFR
Parts 264 and 265, Subparts H, as published in the Code of
Federal Regulations on July-1+-1582 the effective date of these
regulations with the following modifications: Sections
264, 143(r), 265.143(e), 204.145(F), 265.145(e), and 264.147(f),
265.147(f) shall’ be amended by the addition of the fcllowing

paragraph:

"Notwithstanding the above, the Director may disallow the use of
thisz test on the basis of information that the owner or operator
has violated or is in viclation of any state or federal law or
regulation pertaining to environmental protection. The cwner or
operator must provide alternate financial assurance as specified
in fhis section within 30 days after notification of the
disallowance."

Sections 264,149, 265,143, 264,150 and 265.150 shall be deletec.

Wherever the term Administrater or Regilonal Administrator is
used, the term shall have the meaning of the Director of the
Department of Natural Resources, :

Wherever the term Environmental Frotection Agency or EPA is used,
the term shall have the meaning of the West Virginia Department
of Natural Resources, '

4O CFR Sections 264.147(b)(&){(iii) and 265.147(b)(4)(iii} shall
be amended to read: "411 other owners or operaters, 30 days
after the effectlive date of these regulations.™
Section 16. Notices of Changes to the Bearé-er-tke Director

16.1 Notices of Amendments to Federal Law or Regulations

Fersons desiring ©o call to the attention of the Beard-er Dirsctor
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amendments to the federal Solid Waste Dispeosal Act, as amended, or
regulations promulgated pursuant thereto, may do so by filing a
notice with the Beasd-er Directorr-as-apprepriaser identifying the-
amendment which has bgen made to the federal Solid Waste Disposal
Act, as amended, or regulations promulgated pursuant theretc and
identifying the provision of these regulations whieh such person
believes should be zmended.

16,2 Petitions for Waste Exclusions

16.2.a Persons desiring to exclude a waste at a particular
generating facility from the lists in Section 3,04, must petition
the Director for such an exclusion. The petition shall ineclude

16.2.a.1 A copy of the petition submitted te the Adminlstrator
pursuant te .40 CFR  260.22, including all demonstration
information; ard

16.2.a.2 A copy of 'the administrator’'s approval granting the
exelusion pursuant to 40 CFR 260.20(d); and

16.2.a.3 &ny other additional information which may be reguired
for the Director to evaluate the petition.

16.2.% Within 120 days of "the filing of the petition the Director
shall decide whether to approve or to deny the petitien and so
advise the petiticner. Where a decision te deny a petition 1is
made, the Director shall notify the petitioner of such action in
writing, setting forth the reasons therefor.

16.2.c The Director shall neot deny a petition to exclude a waste
at a particular facility that has been approved by the EPA
Administrator unless scientifically suppeortable reasons for sueh
denial are advanced which had not been presented to the EPA
Administrator.

16.3 Variances from Classification as a Waste

16.3.7 General

In accordance with the standards and criteria in Sections 16.3.2
and the oprocedures in Secticn 16.3.3, the Director may determine
on a case-by-case basis that the following recycled materials are

not wastes:

{a)} materials that are accumulated speculatively without
sufficient amounts being recycled {as defined In Section 3.1.¢.8
of these regulations): -

{(z) Materials that are reclaimed and <then reused within the
original primary production process in which they were generated;
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or

{(c) Materials that have been reclaimed but must be reclaimed

further before the materials are completely recovered.

16.3.2 Standards and Criteris

{(a) The Director may grant reguests for a variancs f'rom

classification as a waste those materials that are accumulated

speculatively without sufficient amountis being recyeled If the

applicant demonstrates that sufficient amounts of the material

Wwill me recyecled or transferred for recyecling in the feollowing

calendar vyear. A variance granted under this section is valid

only from the date of approval through the following calendar

vear; but may be renewed on an annual basis by £iling a new

appliecation for such variance. The Director will base the

decision to grant or deny 2 variance under this subsection on the

following standards and criteria:

(1) The manner in which the material is expected to be rseycled,

when the material is expected £o be racveled, and whether this

expected disposition is likely fo occcur (e.g., because of past

practice, market factors, the mnature of the material, or

contractual arrangements for recyelingl;

(2) The reason that the applicant has accumulated the material for

one or more years withoub recyeling 75 percent of the volume

accumllated at the beginning of the calendar year;

(3) The quantity of maierial already accurulated and the gquantity

expected t¢ be generated and accumulated before the material is

recycled; N

(4) The extent to which the material Is handled to minimize loss;

and

(5) Cther relevant factors.

{(b) The Director may grant reguests for a variance from

classifying as a waste those materials that are reclaimed and then

reused as feedstock within the original primary production process

in which the material was gengrated if the resclamabion operation

is an essential part of the production process, This

determination will be based on the following criferia:

(1) How sconomically viable the production progess would be if it

were to use virgin materials, rather than reclaimed materials;

{(2) The prevalence of the practice on an industry-wide basis;

(3) The extent to which the material is handled befcore reclamation
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to minimize loss;

(4) The time periods between generating the material and its
reclamation, and between reclamation and return to the original
primary production process;

{5) The location of the reclamation operation in relation £o the
production process;

(6) Whether the reclaimed material is used for the purpose for
which it was origimally produced when it is returnaed toc the
original process, and whether it is returned to the process in
substantially its original formg

(7) Whether the perscn who generates the material also reclaimes

it; and

{(8) Other relevant factors.

(c) The Director may grant requests for a variance from
classifying as a waste those mafsrials that have been reclaimed
but must _be reclaimed further befors recovery is completed if,
after initial reclamation, the resulbting material is
commodity-like (even though it is.not yet a commercial product,
and must be reclaimed further). This determination will be based
on the following factors:

{1} The degree of processing the material has undergone and the
degree of further processing that is required to complete recovery
of the material:

(2) The value of the material after it is reclaimed:

(3) The degree to which the reclaimed material has been like an
analogous raw materialj )

(4) The extent te which an end market for the reclaimed material
ig guaranteed;

{5) The extent to which %the reclaimed material is handled to
minimize loss, and )

{&) Dther relevant factors.

16.3.3 Variance Procedures

{2) An applicant for a variance from classification as a waste
under this =section must apply to the Director. The application
must address the applicable criteria or standards contained in
section 16.3.2 of these regulations.
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{b) The Director will evaludte the application and issue a public
notice of the tentative determination to grant or deny a variance
from eclaszification as a waste. Netification of this tentative
determination will be provided in the manner prescribed “in
paragraph 11.24.3(b) of these regulations. The Director will
accept public comment on the tentative variance determination for
thirty (30) days., and may also hold a public hearing upon reguest
ar at his discretion. The Director will issue a final decision
after receipt of public comments and the hearing (if anv). Such
final_ decision may not be appealed to the Water Resources Board.
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