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STATE OF WEST VIRGINIA
DEPARTMENT OF NATURAL RESOURCES — . , ' :
CHARLESTON 25306 sl W OSiRiE
ARCH A, MOORE, JR. August 6, 1985 : RONALD R. POTESTA
Govetnor Director -

MICHAEL A, FOTOS .
Ceputy Director

The Honcreble Ken Hechler
Secretary of State

State Capitel, Suite 157-K 7 .
Charleston, West Virginia 25305 : S

Dear Mr. Hechler:
Re: Filing of Emergency Rules and
Notice of Comment and Public
by the Department of Natural _
Resources and Department of oo

Highvways

Enclosed please find for your filing a copy of amendments to the
legislative rules of both the Department of Highways and the
Department of Natiral Rescurces. These zmendments are filed on
an emergency basis and will remain in effect for fifteen months
or until final regulations are promulgated.

Also enclosed please find a Notice of Public Hearing or Comment e
Period on a Proposed Rule. We are initiating the public comment ' .
period and Netice of Public Hearing for the enclosed emergency T
rule immediately.

If you have any questions, please contact Mr. Ron Shipley, State
Hazardous Waste Coordinator at 304-348-2754,

Sincerely,

Y

Ronald R. Potesta
Director
RRP/rsb

Enclosure

ce: Bill Ritchie, Commissioner
Department of Highways
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STATE OF WEST VIRGINIA

DEPARTMENT OF NATURAL RESOURCES P K ‘l .
CHARLESTON 25306 srroTiAY i STAIL
AR Gvarmar APPENDIX G RONALD R. POTESTA

Gavernor Director

MICHAEL A, FOTOS
Deputy Director

NOTICE OF EMERGENCY RULE

RULE TITLE: Hazardous Waste Management, Chapter 20, Article 3E, Series XV

The attached rule is filed as an Emergency Rule., The facts and circmstances con-

stituting the emergency are as follows:

On November 8, 1984, Congress enacted the Hazardous and Solid Waste Act Amendments of
1984 (HSWA). This act enacted comprehensive revisions to the Rescurce Conservation

and Recovery Act of 1976 (RCRA). West Virginia has received primacy to operate the
federal program in West Virginia in lieu of the federal Envirormental Protection Agency.

Crie of the principal benefits of receiving primacy is that West Virginia's state govern-
ment is more familiar than rhe federal goverrment with the hazardous waste problems and
the regulated industry in our state. Administrative efficiencies and better environ-
mental results are achisved by authorization. '

Under the federal primacy delegation, states need tc modify their hazardous waste
management programs whenever the federal program changes. In addition, the State
Hazardous Waste Management Act (Chapter 20, Article 5E) requires each state agency to
revise their rules and regulations within either six months of any amendment to the
federal law, if necessary, or within six months of the effective date of any revisions
to federal regulations. The state agencles could not comply with the mandated time
periods without rescrting to emergency rulemsking. By incorporating the EPA program
changes (published_in the Federal Register on July 15, 1983), the state will avoid
confusion abcut the new respensibilities as well as produce immedizte benefits for
protecting human health and the envirorment in West Virginia by ensbling the state
agencies to enforce such new program requirements.

‘ gnald R. Potesta

Director




Dept. of Nat. Res. -
leg. Rule, 20-5E (Emergencyv Rule)

Series XV, Sec., 3

3.1,4 Special Requirements for Hazardous Waste CGenerated bv Small Quantity
Generators )

3.1.48 A generator is a small quantity generator in a calendar month if he
generates less than 1000 kilograms of hazardous waste in that month.

3.1.4b Except for those wastes identified in paragrasphs (e) and (£) of this
section, a small quantity generator's hazardous wastes are not subject te regulation
under Sections 6, 8, and 1l of these regulations and 40 C.F.R. Part 265, provided
the generator complies with the requirements of paragraphs (g) or (j) of this section.

3.1.4c Hazardous waste that is beneficially used or re-used or legitimately
recycled or reclaimed and that is excluded from regulation by Section 3.1.5(a) is
not included in the quantity determinations of this section, and is not subject tc
ary requirements of this section if the notification requirements of Section 4 are
complied with, Hazardous waste that is subject to the special requirements of
Section 3.1.5() is included in the guantity determinations of this section and is
subject to the requirements of this section.

3.1.4d In determining the quanticy of hazardous waste he generates, a generator
need net include;

3.1.4.4.1 His hazardous waste when it is removed from cn-site storage; or
3.1.4.4.7 Hazardous waste produced by on-site treatment of his hazardous waste.

3.1.%e If & small quantity generator generates acutely hazardous waste in a
calendar month in quantities greater than set forth below, all quantitiss of that
acutely hazardous waste are fully subject to these regulations:

3.1.4.e.1 A total cf one kilogram of commercial chemical products and marmfac-
furing chemical intermediates having the generic names listed in 3.4.4(e), and off-
specification commercial chemical products and manufacturing chemical intermediates
which, if they met specifications, would have the generic names lisred in 3.4.4(e);

3.1.4.2.2 A total of 100 kilograms of any residue or contaminated soil, water
or other debris resulting from the clean-up of a spill, into or on any land or water,
of any commercial chemical products or manufacturing chemical intermediates having
the generic names listed in 3.4.4(e), or any residue or contaminated soil, water or
other debris resulting from the clearmp of a spill, intc or on any land or water, of
any oif-specification cormercizl chemical products or marmfacturing chemical inter-
geiii%ei which, if thev met specifications, would have the generic nsmes listed in
b 4de). .

3.1.48 A small quanticy generator may accumulate hazardous waste on-site, If
he accumilates at any time more than a total of 1000 kilograms of his hazardous waste,
or his acutely hazardous wastes in quantities greater than those set forth in para-
graphs (e) (1) or (e)(2) of this section all of those accumulated wastes for which the .
accumulation limit was exceeded are fully subject to these regulations. The time
period of Section 6.3.5 for accumulation of wastes cn-site begins for a small quantity
generator when the accumlated wastes exceed the applicable exclusion level.




Dept. of Nat. Res.
Leg. Rule, 20-5E (Emergency Rule)
Series XV, Sec. 3

3.1.4g In order for hazardous waste generated by a small quantity generator
tc be excluded from full regulation under this section 5, the generator must: ,

3.1.4.g.1 Comply with Sections 4 and 6.1.1 of these regulations;

3.1.4.g.2 If he steres his hazardous waste on-site, store it in compliance with
the requirements of paragraph (£f) of this section;

3.1.4.g.3 Establish and maincain on-site a written record specifving the quantity
and types of hazardous wastes disposed of, the dates the wastes were transported off- - féé;~
site, and the final disposition of the wastes; and (Comment: This recordkeeping T
requirement is only applicable to manufacturlnc facilities. Nen-manufacturing
facilities such as schools, service stations, etc. are not required to comply witch
this subsection.)

3.1.4.g.4 Either treat or dispose of his hazardcous waste in an cn-site facility,
or ensure delivery to an off-site storage, treatment or disposal facility, either of
which is: .

3.1.4.g.4.1 FPermitted under 40 CFR Paxrt 270 of the federal code;

3.1.4.g.4.41 ~ In interim status under either 40 CFR Parts 270 ar€ or 265 20-3E-
10 of the Wast Virginia Code;

3.1.4.g.4.111 Permitted by this State under Section 11.00 of these regulations;
3.3.4.5.4.1v DPermitted by this State to manage industrial wastes under the

Water Pollution Control Act; (Comment: After March 31, 1986 a small guantity
generator will not be allowed to send its hazardous waste to this type of facility,)

3.1.4.g.4v Authorized to manage hazardous waste by a state with a hazardous
waste program approved under 40 CFR Part 271;

3.1.4.204 . vi A facility which:

3.1.4.g.4.vi.A. Béneficially uses or re-uses, or legitimately recycles or reclalns 3_;“
his waste; or :

3.1.4.g.4.vi.B. Treats his waste prior to beneficizl use or re-use, or legitimate
recycling or reclamation.

‘ -~ 3.1.4.h  Hazardous waste subject to the reduced reguirements of this section
may be mixed with non-hazardous waste and remain subject to these reduced require-
ments even though the resultant mixture exceeds the quantity limitations ddentified
in this secticn, unless the mixture meets any of the characteristics of hazardous
wastes identified in Sections 3.3.

3.1.4.1 If a smell quantity generator mixes & waste with a hazardous waste -
that exceeds a quanticy exclusion level of this section, the mixture is subject to LT
full regulaticn. SN
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Dept. of M¥Mat, Res. ' o :
Leg. Rule, 20-5E (Emergency Rule) o
Series XV, Sec. 3 . _

3.1.4,7 A small guantity generator that generates more than 100, but less
than kilograms of hazardous waste or who generates acutely hazardous waste in
an amount greater than specified in Section 3.1.4e in any calendar month shall be
subject to the Tollowing requirements, in addition to those requirements emmerated in
paragraphs {a) through (i) of this section:

3.1.4.3.1 The manifest requirements of Section 6.2, except that such small o
quantity generators are cnly required to complete the following Iltems on the generator
segment of the Uniform Hazardous Waste Manifest prior to shipping hazardous waste
off-site for treatment, storage, disposal or recycling:

3.1.4.3.1.1. Generator name, address, and signature (items 3 and 16 on the
Uniform Hazardous Waste Manifest form.

3.1.4.5.1.11. The name and address of the facility designated to receive the
hazardous waste (item 9 on the Unirorm Hazardous waste Manitest form).

3.1.4.3.1.1ii. The DOT description of the waste, including the proper shipping
name, hazard classification, and the "UN' or 'NA identificaticon number (item LI ont the
Uniform Hazardous Waste Manifest form) .

3.1.4.5.1.iv. The mmber and type of containers of hazardous wastes {(item 12 on
the Uniform Hazardous Waste Manifest form). (COATMENI: FEach container must be properly
- marked, labeled, and meet all DCT specifications), and

3.1.4.3.1.v. The total guantity of hazardous waste to be transported off-site
(items 15 and 12 on the Uniformm Hazardous Waste Manifest formy:

3.1.4.3.2, The pre-transport DOT packaging, labeling, markins and placarding
requirements described in Section 6.3 of these regulations: ,

3.1.4.7.3. The recordkeeping requirements of Section 6.4.1(2), (&), (d) and
6.4.4; and e

3.1.4.3.4. The special conditions of Section 6.5. : '.*ﬂm
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Dept. of Nat. Res. __.
Leg. Rule, 20-5F (Fmergency Rule)
Serles XV, Sec. b6 . .

Section 6. . Standards Applicable to Generators of Hazardous Waste
6.1 Purpose, Scope and Applicability

6.1a This Section establishes standards and regulations for generators of
hazardous wastes. - :

6.12.1. Generastors that generate more than 1000 kilograms of hazardous waste,
identified or listed in Section 3 of these rezulations, in any calendar month or who
generate acutely hazardous waste in quantities greater than the amounts listed in
3.1.4.e are subject to all sections of these regulaticns, except as otherwise provided
in Section © of these regulations.

6.1a.2.  Small quantity gemerators that generate between 100 and 1000 kilograms
of hazardous waste, identified or listed in Section 3 of these regulations, in any
calendar month are subject to the requ1rements of Section 6 llsted in Section
3.1.4(7) of these regulations.

65.1b A generator who txreats, stores, cor disposes of hazardous waste on-site
must only comply with the following subsecticns of this Section with respect to that
waste: 6.1.1 for determining whether his waste is hazardous; 6.1.2 for obtaining
an EPA identification mumber; 6.4.1(c) and (a) for recordheenlng 6.4.4 for addi-
tional reporting; and, if appllcable, 6.5.2 for farmers.

6.1c Any person whe imports hazardous waste intc West Virginia shall comply
with the standards applicable to generators established in this section.

6.1d - A farmer who generates waste pesticides which are hazerdous wastes and
who complies with all the requirements of Section 6.5.1 is not required to comply
with the remainder of these regulations with respect to such pesticides. n

6.1le A person who generates a hazardous waste, as defined in Section 3 is _
subject to the compliance requirements and penalties prescribed in Sections 14, 15 and

16 of the Hazardous Waste Management Act if he does not comply with the requ1rements g s

of this secticn.

6.1f = An owner or coperator who initiates a shipment of hazardous waste from a
treatment, storage, or dispesal facility must comply with the generator standards
established in this section. :




Dept. of liat, Res. _
Leg. Rule, 20-5E (Emergency Rule)
Series XV, Sec. 6 .

6.2 The Manifest

£.2.1 General Requirements

6.2.1.a A generator who transports, or cffers for transportation, hazardous
waste for off-site treatment, storage, or disposal must prepare a manifest, OMB control
number 2000-0404 on EPA fomm 8700-22, and, if necessary, TPA form 8§700-224, according
to the requirements adopted in Appendix I of this section.

£.2.1.b A generator must desigrate on the manifest one facility which is
permitted to handle the waste described on the manifest.

6.2.1.c Beginning on September 1, 1985, and thereafter, generarors shall insert o
on the manifest, at item i6 "Generator Certification’, in addition to the certifica- - -

tion which already exists at item 16, the following waste minimization certificarion: =

"Unless I am a small quantity generator who has been exempted by
statute or regulation from the duty to make a waste minimization certification under
Section 3002(b) of RCRA, T alsc certify that I have & Program il DLACE To recduce the
volume and toxicity of waste generated to the cegree I have determined to be
economically practicable and T have selected the method of treatment, storage or

disposal currently available to me which minimizes the present and fucure threat to ”;:,

human health and the ervirorment.

6.2.1.d A generator mey also designate on the manifest one alternate facility

which is permitted to handle his waste in the event an emergency prevents delivery of

the waste to the primary designated facility.

6.2.1.e If the transporter is imable to deliver the hazardous waste to the
designated facility or the alternate facility, the generator must either designate
enother facility or instruct the transporter to retwrn the waste.
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Dept. of Nat. Res.
Leg. Rule, 20-3E (Lmero'ency Rule)
Series XV, Sec. 6

APPENDIX I

The Director hereby adopts and incorporates by reference 40 CFR Part 262, Appendix -
Uniform Hazardous Waste ManiTest and Instructions, as published in the Federal Register -
on July 15, 1834 (attached) :

Wherever the term Administrater or Regicnal Administrator is used, the term shall
have the meaning of the Director of the Department of Natural Rescurces. -

Wherever the term Envirommental Protection Agency or EPA is used, the term shall
have the meaning of the West Virginia Department of Natural Resources.
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Dept. of Nat. Res.” '~
Leg. Rule, 20-3E (Fmergency Rule)

Series XV, Sec. 8

8.5.4. Operating Record

§.5.4a The owner or operator shall keep z written operating record at the
facility. ,

3.5.4b The following information shall be recorded, as it becomes availsble,
and maintained In the cperating recerd until measure of the facility:

8.5.4.b.1. A description and the quantity of each hazardous waste received
and the method(s) and date(s) of its treatment, storage or disposal at the facility,
as required by Appendix I; )

8.5.4.b.2. The Iccation of each hazardous waste within the facility and the
quantity of each location. For disposal facilities, the locaticn and quantity of each
hazardous waste must be recorded on a map or.diagram of each cell or disposal area.
For all facilities, this information must include créss-references to specific manifest
document mumbers, if the waste was actompanied by manifest.

8.5.4.b.3. Records and results of waste analyses performed as specified in
Sectiens 8.2.4 and 8.2.8. '

§.5.4.b.4, Summpary reports and details of all incidents that require implementing
the contingency plan, as required by Section 8.4.7(3).

8.5.4.b.5. ‘Records and results of inspections as required by Section 8.2.6.

8.5.4.b.6. For off-site facilities, notices to generators as specified in
Section 8.2.3(b).

8.5.4.b.7. All closure cost estimastes, and for disposal facilities all post-
closure cost estimates.

8.5.4.b.8. Monitoring, testing, or analytical data where required by Sections
8.13, 8.9.5, 8.10.4, 8.10.5, 8.12.7, 8.12.9, 8.12.11, 8.11.3¢a), 8.11.3(»), 8.11.10(a),
and 8.11.10(b).

8.5.4.b.9. A certificarion by the permittee no less often than amually, that
the permittee has a program in place to reduce the volume and LOXiCLty Of hazardous
waste that he generates to the degree determined by the permittee tO be GCONOMLCALLY
practicable; and the oroposed method of treatment, storage or disposal 1s that practicable
method currently available to the permittee wnich minimizes Fhe present and tuture
threat to human health and the envirorment.




Dept. of Nat. Res. o
leg. Rule, 20-5E (Fmergency Rule)
Series ¥V, Sec. 11

11.10.10 Monitoring and Reccords

11.10.1Ca Samples arid measurements taken for the purpose of monitoring shall
be representative of the menitored activity.

11.10.10b The permittee shall retain records of all monitoring informatiom,
including all calibration znd maintenance records and all original chart reccrdings
for continuous monitoring instrumentation, copies of all reports required by the
permit, the certification required by 8.5.4.b.9, and records of all data used to
complete the application for the permit, for a period of three (3) vears from the date
of the sample, measurement, report, or application. This period may bhe axtended by
the Chief, at any time. }

11.10.10c The permittee shall mazintain records from all groundwater monitoring
wells and assoclated groumawater surface elevations, for the active life of the facility,
and for disposal facilities for the post-closure care period as well.

11.10.10d Records of menitoring informstion shall include:

11.10.10.4.1. The date, exact place, and time of sampling or measurements.

11.10.10.4.2. The indivicual(s) who performed the sampling or measurements.

11.10.10.4.3. The date(s) aznalyses were performed.

11.10.10.4.4. The individual(s) who performed the analvses.

11,.10.10.d.3. The anzalyticsl techniques or methods used.

11.10.10.4.6. The results of such analyses.




The Department of Highways regulations, Chapter 20, Article SE, Series VII,
Sections 1.03, 1.04 and 3.03 are amended and subsequent sections are rermumbered as

follows:
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STATE OF WEST VIRGINIA e i
DEPARTMENT OF NATURAL RESOURCES - "_‘,&,_
CHARLESTON 26306 Sli%ﬂr’i‘l ¥ oot
ARCH A. MOQRE, JR. " RONALD R. POTESTA
Governor : : : . Director
PREAMELE TO EMERGENCY REGULATIONS MICHAEL A. FOTOS
Deputy Director
PROGRAM: HAZARDOUS WASTE
AUTHCRITY: WEST VIRGINIA COCE, CHAPTER 20, ARTICLE 5E
THE WEST VIRGINIA HAZARDOUS WASTE MANAGEMENT ACT
ACTTON: EMERGENCY RULE
TOPIC: SHALL QUANTITY GENERATOR REQUIREMENTS AND WASTE MINDMIZATION
CERTIFICATION
SIMMARY : The Department of Natural Resocurces and the Department of Highways are

jointly amending their respective rules relating to the West Vlrg:_nla Hazardous Waste
Mansgement Act. The regulations will establish requirements on small quantity genera-
tors and require hazardous waste generators other than small quantity generators to
provide a waste minimization certification. Both items are required by the federal
Hazardous and Solid Waste Amendments of 1984. Both the Department of Natural Rescurces
and the Department of Highways are promulgating emergency regulations which impose
requirements by August 5, 1985 and September 1, 1885. The two departments are alsc

proposing final rulemakmg on these regulatory changes.
DATES: - The emergency rulemaking is effective on August 5, 1985. The prcposed

rules are availesble for public comment begimning today until the clcse of business {-;-': )

September 19, 1985. R

CONTACT: A1l comments should be submitted to the Department of Natural Resources,
1800 Washington Street, East, Room 669, Charleston, West Virginia 25305, Attention:
Mr. Ron Shipley, State Hazardous Waste Coordinator.

PUBLIC HEARTNG: A public hearing will be held on Thursday, September 19, 1985 at 7:00 p.m.
in Room 674, 1800 Washington Stxeet, East, Charleston, West Virginia.

SUPPLEMENTARY TIWECORMATICN:

I. Introduction
A.  Background

On November 8, 1985 the President signed the Hazardous and Sclid Waste Act
Amendments of 1884 (HWSA). HWSA enacted _ccmprehensive revisions to the
Resource Conservation and Recovery Act of 1976 (RCRA) and most extensively
to the hazardous waste program under Subtitle C.

w
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In HWSA Congress placed new reguirements on generators, transporters, and
persons who store, treat or dispose of hazardous waste. Scme of the regquire-

‘ments were effective Immediztely; others have delayed effective dates up to

three years from dzte of enasctment.

Under RCRA, Subtitle C, Congress enacted a regulatory program which can be
shared with the states. Any state may apply to the federzl goverrment for
permissicn to implement the hazardous waste program in lieu of the federal
agency (U.S. Envircmmental Protection Agency). The state must demonstrate,
however, that its program is ''consistent and equivalent' to the federal
RCRA Subtitle C program.

Federal program authorization has been divided into interim and final
authorization. Interim authorization gives states the suthority to operate
portions of the federal program; £inal authorization allows states to
operate the entire federal program, West Virginia received Phase I, Ila
and ITb interim suthorization on March 28, 1984. Phase I interim authoriza-
tion allows the State to implement the EPA hazardous waste menagement
program (HWIP) which commenced on November 1980 (universe of hazardous
wastes, generator standards, transporter standards, interim status standards);
Phase II applies to the EPA HMP commencing July 26, 1981 (procedures and
standards for permitting). On May 10, 1985 the State applied to EPA for
approval of finzl authorization.

Cne of the principle benefits of attaining final authorization is that

states are more familiar with the hazardous waste prcblems and the regulated
industry in their state. Administrative efficiencies and better emnvirormental
results are achieved by authorization. In addition, authorization eliminates
dual federal and state regulation.

I West Virginia HWMP responsibilities are shared by several state agencies.
Under the State Hazardous Waste Mzmagement Act, Chapter 20, Article 5E
(SHRMA), the Department of Natural Resources is designated as the ''lead
agency.' In addition, the SHWA requires each state agency to revise their
rules and regulations within either six months of any amencment to the
federal law, if necessary, or within six months of the effective date of any
revision to federal regulations. TFinally, the SHWMA requires the Director
to submit written comments to the legislative rulemaking review committee
regarding 21l rules and regulations promulgated pursuant to the SHRMA,

To continue achieving both the benefits of authorization as well as main-
taining a “consistent and equivalent' program, states need to modify their

HRP whenever the federal program changes, See 40 CFR §271.21. Accordingly,

the Departments of Natural Resources and Highways are promulgating SNST TEnICY
regulations to conform with federal program changes. '

Explanation of Federal Program Changes

HWSA enacted major and extensive revisions to the nation's hazardous waste
program. Both the Department of Natural Resources and the Department of
Highways believes that an early, clear articulation of the regulated
commmity’'s new responsibilities is an essential step in any strategy for
effectively carrving out the new initiatives. By incorporating the EPA
program changes into the state's HRP, the state seeks to avoid confusion
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about the new responsibilities as well as produce immediate benefits for
protecting human health and the envircrment in West Virginiaz by enabling
‘the state to enforce such new program requirements.

As covered by this limited rulemaking, the federal program is changing in
several wavs, First, the federal HRP is changing the definition of "small
quantity generator." Secondly, the federal HRP is imposing new requirements
on small quantity generators (SQG) including the requirement that SQG's

send a manifest aleng with any hazardous waste they transport. Both of

these changes are effective August 5, 1935. Thirdly, the federal HWMP
requires that by September 1, 1985 certain categories of generators muist
sign a certificate on the manifest that they practice "waste minimizaticn."

In addition, HWSA requires the EPA Administrator to imvestigate promulgating
standards for small quantity generators. HWSA also states that:

(1) Until March 31, 1986 SQG hazardous waste can be disposed of only in a
faciliity which either has been granted interim status or a full RCRA
permit or is permitted, licensed, or registered by a state to manage
mmicipal or industrial sclid waste.

(2} By March 31, 1986, the Administrator nust promulgate standards under
the generator, transporter and TSD facility standards for SQG's. These
standards may vary from those applicable to larger quantity generators
but must be sufficient to protect human health and the envirorment;

(3) The standards to be promulgated by March 31, 1886 shall, at a minirmm,
require that all treatment, storage, or disposal of hazardous wastes
generated by an SQG shall ccour at a facility with interim status or ‘
a permit under RCRA, except that onsite storage of hazardous waste =
generated by an 5QG may occur without the requirement of a permit for
up to 180 days. Such cnsite storage may occur without the requirement
of a permit for neot more than 6,000 kilograms for w to 270 days if ...
such generator nust ship or haul such waste over 200 miles. :

(4) The Administrator's responsibility under RCRA Subtitle C to protect
human health and the enwircrmment may require the promilgation of
standards for hazardous wastes generated by any generator in quantj_tles R
less than 100 kilcgrams of hazardous waste in & calendar month. h

(5) Nothing in HWSA effects or modifies any regulations promulgated prior
to January 1, 1983, addressing acutely hazardous waste.

The Department will continue to react to these additional EPA actions as
they occur. ,

II. Emergency Rule

Cn July 15, 1985, EFA published in the Federal Register (50 FR 28702) hazardous
waste regulations which it labels as a "codification rule." EPA has, for the
most part, simply codified into the regularions the HSWA statutory lancua ge T
associated with each regulatory provision. The state rulemaking Undertaken

today focuses only on those aspects of the codification rule affecting small
quanticy generators and waste minimization certifications.
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The federal and state HP's do not subject SQG waste to the full requirements .
of the hazardous waste management program. Instead, SQG's are exempted from

the full regulatory provisions provided they contimue to meet certain obliga-

ticns. See DNR Regulation § 3.1.4b. Conmseguently, compliance with the state's
requirements will prevent an SOG from incurring more burdensome regulatory
reauirements.

A, Definition of Small Quantity Generator (SQG)

Currently, DIR regulations describe a SQG as any person who, in any

calendar month, generates less than 1000 kilograms (2,200 1bs) in that
month. (West Virginia's H@P, like the federal HWMP, exempts household .
wastes.) The HWSA defines a SQGC as a generator whe produces hazardous waste
"greater than 100 kilograms, but less than 1,000 kilograms dwoing a calendar . . ..
month.” HSWA, RCRA §3001(d). Accordingly, EPA has amended its regulations .
at 40 CFR §§261.5(f}, (g) and () establishing categories of small quantity
waste gererators. A generator is considered a small quantity generator

in a calendar month if he generates less than 1000 kilograms of hazardous
waste In that month. EPA has established three classifications of small
quantity generators. The first are those SQG's who generate acutely texic
waste in an amount greater than the quantity specified in 40 CFR §261.5(e).

or DR Reg § 3.1.4(e). The second category are those SQG's who produce

less than 100 kilograms during a calendar month. This category is some-
times referred to as the very small quantity generators. The third category
is the remaining SQG's, i.e. persons who generate between 100-1,000 kilegrams
of hazardous waste in a calendar month and who do not generate acutely

toxic wastes In quantities greater than the amount listed in 40 CFR §261.5(e).

The Department of Natural Rescurces is amending its regulations governing
Special Requirements for Hazardous Waste Generated by Small Quantity
Generators (§3.1.4) to correspond with the federal description of SQG's.

B. A Small Quantity Generator Must Comply With Requirements to Remain Exempt 7. .7
From Complete RCRA Regulaticn ) o

A SOG must comply with certain requirements to remein exempt from full ——
RCRA regulation. EPA has altered some of these requirements relating to .. .. .
time periods for accumlating hazardous waste on-site, treatment, storage 70
and disposal requirements ard recordkeeping. The State has incorporated

those changes into its program along with some additional regulations which
clarify the SQGG's responsibilities. SGG responsibilities include:

(1) Complying with hazardous waste determination regulations;

(2) Complying with conditicons for on-site accumilation of hazardous
waste;

(3) Sending its wastes to a properly permitted treatment, storage or
disposzal facility;

(%) Using the appropriate manifest and pre-transport requirements, Lo
recordkeeping requirements; and , -

(5) Appropriate special conditions. , o L
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Each of these requirements will be briefly explained below:

(2)

&)

{1} HazZardous Waste Determination

An SCCG must comply with the waste determination requirements of 40
CFR 262.11 and state regulation 6.1.1 (See §3.1.4(g) (L) (1d).) This
condition is contimed in effect and not alrered by today's rulemsking.

On-Site Acourmlation of Hazardous Waste

A 50G may accumilate hazardous waste cnsite., However, if a SQG
acauamiiates acutely toxic hazardous waste in an amount greater than
the quantities listed in 40 CFR §261.5(e) or DR Regulation 3.1.4(e)
then such generator is subject to the full requirements of the HWMP.
Likewise any generator who accumilates greater than 1000 kilograms
also is subject to full regulation under the HWMP's.

SQG Must Send Their Hazardous Waste to. a Permitted Facility

Under the current state program, all generators must ensure that
their waste is handled by a hazsrdous waste treatment, stcrage or
disposal facility which either has interim status approval, a final
RCRA pexrmit, is ean industrxial waste facility permitted umder

Chapter 20, Article 3A, or which meets the requirements for beneficial
reuse or recycling. The federal program has limited the SQG to

using facilities which:

(2) Are permitted by IPA under RCRA § 3005 or a state HRXFP (final
RCRA permit);

(b) Have interim status approval under 40 CFR Parts 265 and 220;

(¢) Are permitted, licensed or registered by a state to manage L
mmicipal or incustrial solid waste; or

(d) Beneficially uses or reuses or legitimately recycles or reclaims
the waste or treats the waste prior to reuse, recycling or
reclamation.

The state HW'P, however, is being more restrictive than EPA and is

placing the same treatment, storage and disposal cn SQG's as it places
on all generators of hazardous waste. Therefore, the SQG must enswre
that its hazardous wastes are sent to a facility which either has

© interxim status approval, a f£inal RCRA permit, is permitted as an

industrial waste landfill under the West Virginia Water Pollution
Control Act (Chapter 20, Article 5A of the West Virginia Code) or
which meets the requirements for beneficial reuse or recyeling. Thus
the state and federal requirements are identical on this issue except
that the state will mot allow hazardous waste to be stored, treated
or disposed of in a mmicipal sanitary landfill. Regulations under
the State Solid Waste Management Act (Chapter 20, Article 5F) prohibit
such treatment, storage or disposal.




It should be noted that federal law will prohibit the SQG fxrom sending
hazardous waste to an industrial or municipal landfill after March 31,
1986. Accordingly, SGG's are notified that thev may have to make
alternate arrangements if they send their hazardous waste to an
industrial waste facility which does not have the proper RCRA permit
or authorization,

(4) Recordkeeping Regquirements

Congress expanded the definition of small quantity generators because
of the large amount of hazardous wastes which are entering the
envircrment via many generators cf small amounts of hazardous waste.
One of RCRA's key mechanisms for tracking the movement of hazardous
waste from ''cradle te grave' (generation to disposal) is the mainten-
ance of records. Under the curent programs, generators are required
to keep their records (such as manifests) for three vears. This allows
the State to determine where such wastes are going while providing a
paper trail for disposal which eventually causes an envirormental
p*oblen The stzte believes that the same requirements should apply
tc SQG's and, therefore, has prom:lgated regulations (83.1. &(g)(3))
which require SQG's to keep their records for three years also.

(5) Pre-transport Requirements

Under the Department of TransportatLOn,regulatlons a transporter of
hazardous materials (hazardous waste is a subset of hazardous materials)
may only accept such materials if thev are properly containerized,
labeled, etc. Therefcre, the State believes that generators should

be required to relinquish the wastes to the transporter in proper form.
This will help avoid confusion and conflict between the generator

and transporter at the time of offer and acceptance of the wastes. It
will also help ensure that wastes are transperted safely.

(6) Special Conditions - Internaticnal Shipments and Farm Disposal

The Department is alsc promulgating regulatwons at 3.1.4(3) (&) which
requires SQG's to comply with special conditions relating to inter-
national shipments of their hazardous waste. These are the same
requirements as other generators who export their hazardous waste.

In addition, the Department is requiring that an SQG farmer who disposes
of pesticides is exempt from the permitting performance and locaticn
standards provided that he triple rinses the emtied container in
accordance with Section 3.1.6(b) (3) and disposes of the residue on

his cwn farm in a2 mammer consisrtent with the disposal instructicns on
the label. This requirement currently applies to all farmers who are
generators. ]

Small Quantity Generators Must Accompany Their Off-Site Hazardous Waste
Shipments With a Manifest

The HSWA requires that a SQG who ships their waste "off the premises on
which such waste is generated” must accompany their shipment with an FPA




Uniform Hazardous Waste Manifest signed by the generator. The Department
of Natural Resources is amending its regulations at § 3.1.4 by adding a new
subsection (3). One of the requirements of new subsection (j) is that a
small gquantlity generator is subject to certain (but not all) manifest
requirements. Generators who transport or who offer for transportaticn
hazardous waste must prepare a manifest wnich will acccmpany the shipment.

Generators of Hazardous Waste Must Certify That They Practice Hazardous
Waste Minimization

HSWA requires that, begimming September 1, 1985, certain generators must
include on the manifest a signed statement certifying that to the extent
econcmically prac;xcable they have a2 program in place to reduce the volume
and toxdcity of waste generated and that they have selected a method of
Treatment, storage or disposal which mindmizes the present and future
threat to humsn health and the ervirorment. HSWA §224; RCRA 3002(b). The
waste minimization certification rmust be provided by generators (other than
SQG's) and a SOG who gerierates acutely toxic hazardous waste in quantities
greater than the amounts specified in 40 CFR §261.5(e). The Department of
Natural Rescurces has amended its manifest requirements, Section 6.2, to
require that the waste minimization certification be signed on such mani-
fests beginning September 1, 1985,

In addition, the EPA codification rule amends their recordkeeping require-

ments by requiring the generator te report and record informaticn concerning

their waste minimization efforts. First, EPA is requiring submission of
information in the federal biemnial report. Due to special needs of the
State program, DNR requires such report on an amrmal basis. (See DNR
Regulation § 6.4.2.7 The State program has a specific mandate to encourage
methods of waste minimization as well as conducting ongoing investigations
of such techniques. See W. Va. Code § 20-3E-6(g). Accordingly, DR is
requiring that the EPA regquired information concerning waste minimization
be submitted anmually to the State instead of biemmially. This requirement
will help the State meet its statutery cobligation regarding waste minimiza-
tion as well as prevent confusion by avolding alternati ing reportlng require-
ments. GCemerators, therefore, will report the following in their Ammual
Reports:

(1) A description of the efforts undertaken during the vear to reduce the
volume and toxicity of waste generated.

(2) A description of the changes in volume and toxicity of waste actually
achieved during the year in comparison to previous years to the extent
such information is aveilable for years prior to 1984.

(3) The certification signed by the generator or authorized representative.

The Chief will require this information by prescribing the form of the
Anmual Repert pursuant to DIR Regulation § 6.4.2.

Secondly, EPA is requiring generators to record their waste minimization
certification in the written operating record kept at the facility. See
40 CFR § 264.73(b)(9). The State is alsc requlrlng such recordkeeping.
DNR Regulation § 8.5.4(b)(9).

%




Finally, EPA has amended its standard permit conditions to include the
recordkeeping requirements of 40 CFR § 264.73(c)(9). The State is also
amending its standard permit conditions tc be identical to the federal
progran. DNR Regulation § 11.10.10.%.

The Depa¥tment &f Natural Resources' Regulations, Chapter 20, Article 5E,
Series XV, Sectioms 3.1.4, 6.1, 6.2, 8.5.4, and 11.10.10 are amended as
follows:




