ADMINISTRATIVE LAW DIVISION

WEST VIRGINIA

SECRETARY OF STATE

KEN HECHLER

524 A

) &

PWE L IATH AR LALS 230X

FILED
520 M9 3

Form &7
* 3 YR .
| NOTICE OF AN EMERGENCY RULE &£z, e &4—*&
Depariment of Commerce, Labor A
and Environmental Resources,
ivisi of Natural urces 4
AGENCYy. Division of Nat Reso TITLE NUMBER.__*)
CITE AUTHORITY:__West Virginiz Code 820-1-7{30)
EMERGENCY AMENDMENT TO AN EXISTING RULE: YES___, NOX__
IF YES, SERIES NUMBER OF RULE BEING AMENDED:
TITLE OF RULE BEING AMENDED:
IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY: 117
TITLE OF RULE BEING FILED AS AN EMERGENCY: Wild Turkey Hunting
Regulations
THE ABOVE RULFE IS BEING FILED AS AN EMERGENCY RULE TC BECCME EFFECTIVE UPON
FILING. ' - _
THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:
Seg Attached . - -
N0

Use Additional Sheets If Necessary.

J. fdward
ODirec

amrick Il
ter




FISCAL NOTE FCR PROFPOSED RULES ?U ED

Rule Title: Wild Turkey Regulations.
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Agency: Department of Commerce, Labor and Environmgatal 't of STAIL
Resources Division of Natural Resources.

Address: Bullding 3, State Capitol Complex, Charleston, West
Virginia 25305

o ANNUAL FISCAL YEAR
1. Effect of Increase Decrease Current Next Thereafter
Proposed $ 3 3 $ 3
Rule ; :

Personal
Services

Current

Expense
NO CHANGE

Repaixrs and
Alterations

Equipment

Other P -

2. ExXplanation of Above Estimates: The purpose of these regulations
is to prohibit the use of dogs and any electronic calling devices
pursuing and taking of wild turkey within the boundaries ¢f this
State. No new administrative expenditures are anticipated.

3. Objectives of These Rules: The objective of this rule is to
provide proper management of the State,s wild turkey pcpulation,
4, Explanaticn of Overall Economic Impact of Proposed Rule.

A. Economic Impact on State Government: No impact.

B. 1. Econcmic Impact on Pelitical Subdivisions: No impact.

2. Economic Impact on Specific Industries: No impact.




3. Economic Impact on Specific Groups of Citizens: No impact.

C. Economic Impact on Citizens/Public at Large: No impact.
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Date: August 12, 1991 Director




DATE: August 12, 1991 : : FI'ED

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEESH &UG 20 % § 38

FROM: Department of Commerce, Labor and Enviromnmertal. Regoutices,
Division of Natural Rescurces. STCRETARY 0F STATE

EMERGENCY RULE TITLE: "Wild Turkey Hunting Regulations"”

1.. Emergency rule was filed cn: August 20, 1991

2. Statutory authority for promulgating the emergency rule: West
Virginia Code §20-1-7(30)

3. Proposed legislative rule was filed on: August 20, 1991

4. Dces the emergency rule adopt new language or deoes it amend or

repeal a current legislative rule? The emergency rule adopts
language that was previously filed as an exempt regulation under W.
Va. Code §28A-1-3(c).

5. Has the same or similar emergency rule previously been filed
and expired? No

6. State, with particularity, those facts and circumstances which
make the emergency rule necessary for the immediate
preservation of public peace, health, safety, or welfare.

See discussion under Item 8.

7. If the emergency rule was promulgated in order teo cemply with
a time l1imit established by the Code or federal statute or
regulation, c¢ite the Code provision, federal statute, or
federal regulation and time limit established therein.

Nct Applicable

8. State, with particularity, those facts and circumstances which
make the emergency rule necessary to prevent substantial harm
tc the public interest.

The Division is seeking tc divide the hunting and trapping
regulations (47 C.S.R. 11) that had previously been filed on August
13, 1990 as a legislatively exempt regulation. The division seeks
to cnly include those provisions falling under the authority of W.
Va. Code §29A-1-3(c) in 47 C.S.R. 11. The remainder of the
provisions not under the authority of W. Va. Code §29A-1-3(c) are
brcken intc categories and are being filed as individual
regulations that are required to be put through the legislative




The exempt regulations will become effective immediately
upon filing, however, they will lack the provisicons that must be
legislatively approved. The Division finds it necessary %o
promuigate these rules as an emergency to provide regulations for
the upcomming 91-92 hunting seasons for the safety and welfare of
the public and controlled hunting of wildlife within the State of

West Virginia,.

process.




EMERGENCY RULE FILED
SLATIVE. G MG 20 #9639
LEGISLATIVE RULES R
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAL. RESOURCES;!i4
DIVISION OF NATURAL RESOURCES  ~ qrripizpy if STATS

SERIES 11F
WILD TURKEY HUNTING REGULATIONS

§47-11F¥-1. General.
l1.1. Scope and Purpose. -- The purpose of these regulations is

to prohibit the use of dogs and any electronic calling devices when
pursuing and taking of wild turkey within the boundaries of this

State. o
1.2, Authority. -- West Virginia Code §20-1-7(30).
1.3. Filing Date. -- -

1.4, Effective Date. -- -

§47-11F~2, Definitions.

2.1. All terms shall have the meanings prescribed to them in
Title 47, Series 11A (47 C.8.R. 11a).

§47~11F-3. Wild Turkey Hunting Rules.

3.1. The use of electronic turkey calling devices is prohibited
during the wild turkey seasons.

3.2, The use of dogs to hunt wild turkeys is prohibited during
the spring wild turkey seascn.
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NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY Division of Natural Resources
RULE: Wild Turkey Hunting Regulations

DATE FILED AS AN EMERGENCY RULE: August 20, 1931

DECISICN NC. 81-91

Following review "undey WV Code 29A-3-15a, it is the decision of the
Secretary of State that the above emergency rule be approved. A copy of
the complete decisicon with required findings is available from this
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DECISION EMERGENCY RULE DECISION
{(ERD 81-91)
AGENCY: Division of Natural Resources o
RULE: New Rule, Series_  11F, Wild Turkey Hunting
Regulations ) )
FILED. AS AN EMERGENCY RULE: . August 20, 1991
par. 1 The Division of Natural Resources {(DNR) has filed the above

new rule as an. emergency rule.

par.

Dar.

par,

par,

West Virginia Code 2%4-3-a requires the Secretary of State to
review all emergency rules filed after March 8, 1986, This
review requires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists Justifying the
promulgation of an emergency rule.

Following review, the Secretary of State shall lissue a
decisicon as to whether or not such an emergency rule should be
disapproved [{29A-3-ala)].

(A) Procedural Compliange: WV Code 29A~3-15 permits an
agency to adopt,; amend or repeal, without hearing, any
legislative rule by filing such rule, along with a
statement of the circumstances constituting the
emergency, with the Secretary of State and feorthwith with
the Legislative Rule-Making Review Committee (LRMRC).

If an agency has accomplished the above two reguired filings
with the apprepriate supporting documents by the time the
emergency rule decision is issued or the expiration of the
fortv-iwe day review period, whichever 1is soconer, the
Secretary of State shall rule in faver o¢f procedural
cempliance.
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The DNR filed this emergency rule with supporting documents
with the Secretary of State August 20, 1981 and with the LRMRC
August 20, 1991,

It is the determination of the Secretary of State that the DNR
has complied with the procedural requirements of WV Code §29A—77
3-15 for adoption of an emergency rule.

(B) Statutory Authority -- WV Code §20-1-7(30) reads:

{30) Promulgate rules and regulations in accordance with the
provisions of §294~1-1 et seg. of this code, to implement and
make effective the powers and duties vested in him by the
provisions of this chapter and take such cther steps as may be
necessary in his discretion for the preoper and effective
enforcement of the provisions of this chapter.

It is the determinaticn of Lhe Secretary of State that the

DNR has not exceeded its statutory authority in promulsating
this emergency rule,

(C) Emergency WV Code 294-3-15(g) defines "emergency" as
follows:

{g) For the purposes of this secticon, an emergency exists
when the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with a time limitation established by
this code or by a federal statute or regulation or tc prevent
substantial harm to the public interest.

There are essentially three classes of emergency broadly
presented with the above  provision: 1) immediate
preservation; Z) time 11m1tat10n, and 3) substantial harm. An
agency need only document to the satisfaction af.the Secretary
of State that there exists a nexus between the proposal and
the circumstances creating at least one of the above three
emergency categories.

The facts and 31rcumstances as presented by the DNR are as
follows:

The Division is se<king te¢ divide the hunting and trapping
regulations (47 CSR 11} that had previously been filed on
Ausgust 13, 1990 as a legislatively exempt regulation, The
division seeks to only include those provisions falling under
the authority of W. Va. Code 825A4-1-3{zc) in 47 CSR 11. The
remainder c¢f the provisions not under the authority in W. Va.
Code §29A-1-389(c) are broken inteo categories and are being
filed as individual regulations that are required te be put
through the legislative process. The exempt regulations will
become effective lmmediately upon filing, however, they will
lack the provisions that must be legislatively approved. The
Divigion finds it necessary to promulgate these rules as an
emergency to provide regulations for the upcoming 91-92
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hunting seasons for the safety and welfare of the public and
controlled hunting of wildlife within the Sate of West
Virginia.. :

It _is the determination of the Secretary of State that this
proposal qualifies under the definition of an emergency as
defined in §2%4-3-15(g). . . "prevent substantial harm +to
public interest.”

This decision shall be cited as Emergency Rule Decision 81-31
or ERD 81-61 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with
the Division of Natural Resources, the Attorney General and
the Legislative Rule Malking Reviey'! Commission.
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