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TITLE 47
LEGISLATIVE RULES
DIVISION OF NATURAL RESCQURCES
DEPARTMENT OF COMMERCE, LABOR AND ENVIRONMENTAYL RESOURCES

SERIES 4
ASSESSMENT OF CIVIL ADMINISTRATIVE PENALTIES

§47-4-1. General.

1.1. Scope and Purpeose. —-- This legislative rule establishes
the criteria and procedures that shall be fellowed .in the
assessment of civil administrative penalties imposed under the
provisions of W. Va. Code §20-5E-16 or W. Va. Code §20-5F-6.

1.2. Authority. -- W. Va. Code §§20-5E-16 and 20-5F~6.
1.3. Filing Date. == 2april 5, 1991.
1.4. Effective Date..-- aApril 22z, 1991.

§47-4-2. Definitions.

2.1. PActs” means the West Virginia Hazardous Waste
Management Act (W. Va. Code §20-5E-1, et seq.) and the
West Virginia Solid Waste Management Act (W. Va. Code §20-5F-
1, et ség.). ) - : ' -

2.2." "Assessment Cfficer” means a person appointed by the
director to carry out the review, assessment, and hearing
procedures outlined in these regulations.

2.3. #Civil Administrative Penalty Referral” means a written
document that includes the observations made by the inspector
relative to the sericusness of the alleged violaticn and any good
faith efforts made to conply with applicable requirements as well
as any other apprecpriate factors established by these regulations.

2.4, “Director” means the directer of the West Virginia
Division of Natural Resources or his authcrized representative.

2.5. HMPacility” means the site of the alleged violation.

2.6. “Inspector” means an authorized representative of the
director whe as a normal function of his responsibilities conducts
inspections, investigations, or sampling at facilities regulated
under either of the Acts.

2.7. "Notice of .Civil Administrative Penalty” means a
written notification provided to a viclator by the assessment
officer, by means of certified mail or personal service, assessing
a civil administrative penalty A notice of civil administrative
penalty shall include: . _ . . .




2.7.1. A reference to the section of the statute, rule,
regulation, order, or permit condition allegedly violated:

2.7.2. A concise statement of +the facts alleged to
constitute the violation:

2.7.3. A statement of the amount of the initial civil
administrative penalty to be ilmposed; and

2.7.4. A statement of the alleged vioclator’s right to
an informal hearing.

2.8. 7”Notice of Dismissal” means a written notification
provided +to & violator by the assessment officer or the director,
by means cf certified mail or personal service, dismissing and
vacating the enforcement action. A notice of dismissal may be
issued at any time during the proceedings.

2,9. *"Notice of Viclation” means a written notification
provided to an alleged violator by the inspector within fifteen
(15) calendar gdays of the date inspection.

2,10. “*Violator” means the person who 1is alleged +to have
violated the Acts, or any rule, regulation, order, or permit
condition imposed pursuant to the Acts.

2.11. “Written Decision” means a written decision furnished
to the violator concerning the director’s final decision regarding
the assessment of a civil administrative penalty and the reasons
therefor. :

§47-4-3. Notice of Violations.

3.1. General. An inspector or cther authorized
representative of the director may issue a notice of violation for
any violation he observes.

3.2. .Notice Procedures. A notice of violation shall be in
writing, shall be signed by the inspector or other autherized
representative of the director, and shall set forth with
reasonable specificity:

2.2.1. The nature of the viclation with a reference to
the section of the statute, rule, regulation, order, or permit
condition that was allegedly violatead:

3.2.2. The time and date of the observance of the
vioclation; and

3.2.3. A reasonable description of the facility where
the viclation is observed, where within that facility the
viclaticon was observed, and the point of generation, treatment,
storage, or -disposal at which the viclation occurred, 1f




appropriate,
§47-4-4. Penalty Assessment Procedures.

4.1. Review of Notice of violation and Penalty Calculation.
The assessment officer shall review each notice of violation
referred to him for civil administrative penalty assessment to
determine:

4.1.1. The appropriateness of a civil administrative
penalty:

4,1.2. The initial amount of penalty, 1if any, based
upon the rates and methods given in these regulations:

4,1.2. The appropriateness of assessing a daily civil
administrative penalty for ceontinuing violations:

4.1.4. The total initial civil administrative penalty
assessment; and

4.1.5. The appropriateness of assessing a civil
administrative penalty against an individual.

4.2. Notice of Civil Administrative Penalty. The assessment
officer shall provide the vieclator with:

4.2.1. A notice of civil administrative penalty which
shall include procedures for reguesting an informal hearing and a
notification of applicable time constraints; or

4.2.2. A notice of dismissal.
§47-4~5., Hearings and aAppeals.

5.1. Right to Informal Hearing. The violater shall have
twenty (20) calendar days from his receipt of the notice of civil
administrative penalty within which to regquest, in writing, an
informal hearing kefore the assessment officer. If a hearing is
reguested, the assessment officer will held the hearing to deduce
the actual facts and circumstances regarding the violation and,
based thereon, will make a final recommendation of civil
administrative penalty assessment to the director. If no hearing
is requested, the notice of c¢ivil administrative penalty shall
become a final order after the expiration of the twenty-day pericd
and the civil administrative penalty shall become due and payable.




5.2. Noctice and Scheduling of Informal Hearing. If the
viclator regquests an informal hearing within the twenty-day
period, the assessment officer shall schedule such a hearing in
accordance with the follewing preocedures:

5.2.1. The time and place the informal hearing is to be
held shall ke communicated %o any inspector or octherauthorized
representative of the director who filed a notice o©of wviolation
bringing about the informal hearing and to the wviclator.

5.2.2. 8Such communication shall be provided at least
fifteen (15) calendar days prior to the time of the hearing.

5.2.3. The assessment officer may continue the iInformal
hearing only for good cause shown.

5.3. Informal Hearing Preccedures. An informal hearing, as
provided by these regulations, 1s intended to be an informal
discussion of the facts which gave rise +to the issuance of a
notice of wviclation and shall be conducted in the following
manner:

5.3,1., The West Virginia Rules of Civil Procedure and
West Virginia Rules of Evidence shall not apply.

5.3.2. A record of the informal hearing is not required
but may be made by any party te the hearing at that party’s
expense. Any other party to the hearing may obtain copies thereof
at the expense of the party requesting such copy.

5.3.3. At formal review proceedings which may ensue, no
evidence as to any statement made by one party at the informal
hearing may be introduced as evidence by another party, nor may
any statement be used to impeach a withess, unleszs the statement
is or was available as competent evidence independent of its
introduction during the informal hearing.

5.4, Written Decision. Within thirty (30) calendar days
following the infermal hearing, the director shall issue and
furnish tec the violateor a written decision affirming, decreasing,
or dismissing the initial civil administrative penalty assgsessment
and giving the reasons therefor.

5.5. Request for Formal Hearing. Within thirty (30)
calendar days after neotification of the director’s decision, the
viclator may request a formal hearing before the State Water
Resources Board in accordance with the provisions of the Acts. If
ne hearing is reguested the director’s decision shall bscome a
final order after the expiration of the thirty-day period and the
civil administrative penalty shall become due and payable.




§47=-4-6, Individual Civil Administrative Penalties.

6.1l. The director may assess an individual civil
administrative penalty against any corperate director, officer,
agent, or employee of a violator, o©r any other person, who
authorizes, orders, or carries out a violation of the statute,
rule, regulation, order, or permnlt condition or who fails or
refuses to follow an order from the director or the chief.

6.2. In determining the amount ¢f a civil administrative
penalty to be assessed against an individual, consideration shall
be given to the criteria specified in Section 7 of these
regulations. -

6.3. The director shall serve on each individual +t¢ be
assessed an administrative penalty a notice of individual civil
administrative penalty assessment. For purposes of Section 6.3 of
these regulations, service shall be deemed to be sufficient if it
satisfies Rule 4 of the West Virginia Rules of Civil Procedure for
service of a summens and complaint. A notice of individual civil
administrative penalty assessment shall include:

6.3.1. A reference to the section of the statute, rule,
regulation, order, or permit condition allegedly violated;

6.3.2. A concise statement of the facts alleged to
constitute the violation;

6.3.3. A statement of the amount of the individual
civil administrative penalty to be imposed;

6.3.4. A copy of the underlying notice of violation;
and :

6.3.5. A statement of the individual’s right to an
informal hearing.

6.4, The individual shall have twenty (20) calendar days
from his receipt of the notice of individual civil administrative
penalty assessment within which to regquest, in writing, an
informal hearing before the assessment officer. If no hearing is
requested, the notice of individual civil administrative penalty
shall become a final order after expiration of the thirty-day
period and the individual civil administrative penalty shall




become due and payable.

6.5. The informal hearing, if requested, will be scheduled
and conducted pursuant +to Section 5.2 et seq. of these
ragulations.

§47=4=-7. Civil Administrative Penalty Calculation Procedures.

7.1. The director shall calculate a ¢ivil administrative
penalty by taking 3into account the seriousness of the alleged
violation, negligence or good faith on the part of the violator,
the type of facility, and any history of noncompliance by the
violator. '

7.2.1. Seriousness of Viclation. The director shall
take into account the seriousness of the vicolation by assigning a
rating for the extent of deviaticn from the requirement of the
statute, rule, regulation, order, or permit condition in
accordance with Table A of these regulations and a rating for the
potential harm which may have resulted from the alleged violation
in accordance with Table 2B of these regulations. These
sericusness of violation ratings shall ke used to determine the
base penalty amcunt of the civil adninistrative penalty assessment
through the use of Tables C and D cf these regulations, Table C
of these regulaticns shall be used for hazardous waste viclations.
Takle D o©of these regulations shall be used for solid waste
viclations. ' ' o

7.2. Negligence/Good Faith. The director shall take into
account the negligence or good faith which the viclator displayed
with regard to the alleged vioclation by assigning a rating in
accordance with Table E of these regulations. The negligence/good
faith rating shall be used to determine the multiplying factor to
be applied to the base penalty amcunt through the use of Table F
of these regulations.

7.3. Adjustment Factor. The directeor shall take into
account the type of facility by assigning an adjusitment factor in
accordance with Table & of these regulations. The subtotal

calculated pursuant o Sections 7.1 and 7.2 of these regulations
shall be multiplied by the adjustment factor.

7.4. History of Ncncompliance. The director shall take into
account the wviolater’s history of noncompliance by determining the
nunmber of previous enforcemenit actions (administrative, civil, or
criminal) which have been taken against the facility during the
twenty-four (24} months prior to the violation. Those enforcement
actions which were withdrawn,dismissed, or vacated shall not be
included in this determination. The number of previous
enforcement actions shall be used to determine the dollar amount
te be added to the penalty through the use of Tables H and I of
these regulations. Takle H of these regulaticns shall be used for
hazardous waste violaticns. Table I of these regulations shall ke




used for solid waste viclations.

7.5. The civil administrative penalty shall be calculated by
multiplying the base penalty amocunt (established from the
sericusness of wvioclation pursuant to Section 7.1 of these
regulations) by the multiplving factor (established from the
negligence/geed faith ratings pursuant to Section 7.2 of these
regulations), multiplying that preoduct by the adjustment factor
(established from the adjustment factor pursuant to Section 7.3 of
these regulaticns) and then adding to that product a dcollar amount
(established from the history of noncompliance pursuant to Section
7.4 of these regulations) through the use of Table J of these
regulations. '

7.6. The civil administrative ©penalty assessed may not
exceed the maximum assessments prescribed by the Acts. The
maximum assessment for hazardous waste violations shall not exceed
seven thousand five hundred dollars ($7,500) per day perviolation,
up teo a maximum of twenty-two thousand five hundreddollars
($22,500) teotal penalty. The maximum assessment for solidwaste
viclations shall not exceed five thousand dollars ($5,000)per day
per violatiocn, up to a maximum of twenty thousand dellars($20,000)
total penalty.




TABLE A

Ratings for Deviation from Reguirements

1 to 3 -- The violator had completed nearly all reguirements
of the statute, rule, regulation, order, or permit condition in
questicn. However, there were some aspects of the requirements

which were clearly not accomplished or the requirements were
completed in most, but not all, areas of the facility.

4 to 6 == The violator had completed approximately one-half
of the requirements of the statute, rule, regulation, crder, or
permit condition in guestion o©or the regquirements were not
completed in approximately one-half of the areas of the facility.

7 to ¢ -— The viclator has completed almost none of the
requirements of the statute, rule, regulation, crder, or permit
condition in question. However, some aspects of the requirements
clearly were &dccomplished or the reguirements were not completed
in most, but not all, areas of the facility.

10 -- The wviolator had not completed any of the
requirements of the statute, rule, regulaticn, order, or permit
condition in question or the requirements were mnot completed in
any area of the facility.




TABLE B

Ratings of Potential for Harm

1 to 3 =-- The viclation is of an administrative nature and
could not result in a potential for harm to, human health or the
environment.

4 to 6 == The vwvioclation is of an administrative or a
physical nature and may result in a minor potential for harm to
human health or the environment.

7 to 9 -=- The wvieclaticon 1is of an administrative or a
physical nature and may result in a moderate potential for harm to
human health or the environment.

10 --The violation is of an administrative or physical
nature and may result in a major potential for harm te human
health or. the environment.




TARBLE C

Seriousness of Hazardeous Waste Violation

Deviaticn from Requirement

1 .2 3 4 5 6 7 8 9 10
Potential
for Harm

1 200 245 300 365 440 525 620 730 855 1000

2 300 345 400 465 540 625 720 830 955 1100

3 500 545 600 665 740 825 ¢20 1030 1155 1300

4 800 845 900 965 1040 1125 1220 1330 1455 1600

5 1200 1245 1300 1365 1440 1525 1620 1730 1855 2000

6 1700 1745 1800 1865 194C 2025 2120 2230 2355 2500

7 2250 2295 2350 2415 24850 2575 2670 2780 2905 3050

8 2850 2885 2850 3015 30%0 3175 3270 3380 3505 3650

9 3B00 3545 3600 3665 '3740 3825 3920 4030 4155 4300

10 4200 4245 4300 4365 4440 4525 4620 4730 4855 5000

10




TABLE D

Seriocusness of Seolid Waste Vielation

Deviation from Requirement

1 2 3 4 5 3] 7 8 9 10
Potential
for Harm

1 100 140 180 250 320 400 490 8590 700 725

2 200 240 290 350 420 500 590 690 800 825

3 400 440 490 550 620 700 790 850 1¢coO 1125

4 700 740 790 850 920 1000 1090 1150 1300 1425

5 1025 1065. 1115 1175 1245 1325 1415 1515 1625 1750

6 1375 1415 1465 1525 1595 1675 1765 1865 1975 2100

7 1725 1765 1815 1875 1945 2025 2115 2215 2325 2450

8 2075 2115 2165 2225 2295 2375 2465 2565 2675 2800

9 2425 2465 2515 28575 2645 2725 2815 2915 3025 3150

10 2775 2815 2865 2925 2995 3075 3165 3265 3375 3500

i1




TABLE E

Ratings for Negligence/Good Faith

1 -- The violation is not the result of negligence and the
violater expended all possible effort +to comply with the
regquirement in question or the viclater has completed all actions
to correct the violation.

2 to 4 -- The vioclation is the result of an oversight by the
violator and could have been aveided if a more conscientious
effort had been made in the operation o©f the facility or the
vieclator has begun but not completed currentactions to correct the
violation. : :

5 to 7 -- The wviolaticn is cbviocus and a result of a lack of
reascnable care by the vwviclater or the violater has taken
inadequate action to correct the violation.

8 to 10 == The vieclation is the result of a complete
disregard for the requirement in question or the violator failed
to respond to a previous enforcement action pertaining to the same
requirement.

12




TABLE F

Negligence/Good Faith

Negligence/Good Faith Multiplying Factor
1 0.5
2 0.6
3 0.7
4 0.8
5 1.0
5] 1.2
7 1.4
8 1.6
9 1.8
10 2.0

13




TABLE G

Adjustment Factor

Type of Facility Multiplying Factor

Conditionally Exempt Small

Quantity Hazardous Waste

Generator; Hazardous Waste

Transporter . 0.5

Small Quantity Hazardous

Waste Generator:

Class ¢ Solld Waste Facility:

Class D Solid Waste Facllity:

Transfer Station; Open Dunp 0.75

Hazardous Waste Generator;
Class B Solid Waste Facility:;
Class E Solid Waste Facility 1.0

Hazardous Waste Treatment,

Storage, or Disposal Facility:

Class A Solid Waste Facility:

Class F Solid Waste Facility 1.5

14




TABLE H

History of Hazardeus Waste Noncompliance

Number of Previous

Enforcement Actiocns Dollar Amount
1 _ o S250.00
2 $500.00
3 $1000.00
4 $1750.00
5 $2750.00
6 $4000.00
7 and greater $5500.00

15




TABLE I

Higtory of Solid Waste Noncompliance

Number of Previous

Enforcement Actions Dellar Amount
1 $100.00
2 $200.00
3 : $350.00
4 £550.00
5 ~ $850.00
6 $1250.00
7 $1650.00
8 $2150.00
S $2750.00
10 and greater $3350.00

16




TABLE J

calculatien of Civil Administrative Penalty Assessment

Seriousness of Violation

Negligence/Good Falth b4
Subtotal:
Adjustment Factor b4
Subtotal:
Histeory of Noncompliance +

Tctal Assessment:

17




