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Form #3

WEST VIRGINI A Do Not Mark In This Box
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KEN HECHLER | N %‘4‘ \ i%%

AGENCY: _Division of Environmental Protection, Office of Air Quality

NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

TITLE NUMBER: 45

CITE AUTHORITY: _W. Va. Code §§ 22-5-1 et seq.

AMENDMENT TO AN EXISTING RULE: YES _X ___,

NO

IF YES, SERIES NUMBER OF RULE BEING AMENDED: 4

TITLE OF RULE BEING AMENDED:_ “To Prevent and Control the Discharge of Air Pollutants

Into the Open Air Which Causes or Contributes to an Objectionable Odor or Odors”

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE OF RULE BEING PROPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A
PUBLIC COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR
FILING WITH THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW

" COMMITTEE FOR THEIR REVIEW.

477.00

7/,,,5./%7% 1755/4‘477

Authorized Slgnatur/



Executive Office

#10 McTankin Road

Nitro, WV 25143-2506
Telephone: (304) 7590515
Fax: (304) 759-0526

West Virginia Bureau of Environment

Cecil H. Underwood Michael P. Miano
Governor Commissioner

July 29, 1999

Ms. Judy Cooper

Director, Administrative
Law Division

Secretary of State's Office

Capitol Complex

Charleston, WV 25305

RE: 45CSR4 -'"To Prevent and Control the Discharge of Air Pollutants Into the
Open Air Which Causes or Contributes to an Objectionable Odor or
Odors"

Dear Ms. Cooper:

This letter is to give my approval for filing of the above-referenced rule with your
Office and the Legislative Rule-Making Review Committee as "Notice of an Agency-
Approved Rule."

Your cooperation in this matter is very much appreciated. If you should have
guestions or need additional information, please call Carrie Chambers in my office at
759-0515.

Sincerely yours,

ichael P. Miano
Commissioner
MPM:cc

Attachment
cc.  Skipp Kropp

Karen Watson
Carrie Chambers



uestionnaire

DATE: “August 5, 1999
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: (AGENCY NAME. ADDRESS & PHONE NUMBER) Division of Environmental Protection

Office of Air Quality

1558 Washington Street, East

Charleston, WV 2531 1-2599

Phone: 304-558-4022

LEGISLATIVE RULE TITLE: 45CSR4 “To_Prevent and Control the Discharge of Air
Pollutants Into the Open Air Which Causes or Contributes to an Obiectionable

Odor or Odors”
1. Authorizing statute (s) citation: W. Va. Code §8§ 22-5-1 et seq.
2. a Date filed in State Register with Notice of Hearing or Public Comment

< ZHAT

Period:
June 16. 1999 and July 14, 1999

What other notice, including advertising, did you give of the hearing?

Class I legal advertisement. Charleston Daily Mail and CharlestonGazette
Sent a copy of the Public Notice to our agency mailing list.

DEP’s “Public Notice Bulletin” (June and July issues)

Public Notices placed on acency’s Web site:
http://www.dep.state.wv.us/oaql '

Press Release

Date of Public Hearing (s) or Public Comment Period ended:

Public Hearing -- July 19, 1999
Public Comment Period ended - July 28, 1999

o
o



ua

Attach list of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached X ‘No comments received

Date you filed in State Register the agency approved proposed Legislative
Rule following public hearing: (Be exact)

August 5, 1999

Narme, title, address and phone/fax/e-mail numbers of agency person(s) to receive all
written correspondence regarding this rule: (Please type)

Edward L. Kropp. Chief
1558 Washington Street, East
Charleston, WV 25311-2599
Phong: 304-558-4022
Fax: . 304-558-3287
E-Mail: skropp@mail.dep.state. wv.us

IF DIFFERENT from item ‘f’, please give Name, title, address and phone number (s) of

agency person (s) who wrote and/or has responsibility for the contents of this rule:
(Please type)

See “[”’ above

-
E

If the statute under which you promulgated the submitted rules requires certain findings
and determinations to be made as a condition precedent to their promulgation:



Give the date upon which you filed in the State Register a notice of the time and
place of a hearing for the taking of evidence and a general description of the
issues to be decided.

N/A

Date of hearing or comment period:

N/A

On what date did you file in the State Register the findings and determinations
required together with the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached_ N/A
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BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

Rule Title: 45CSR4 - "TO PREVENT AND CONTROL THE DISCHARGE OF AIR
POLLUTANTS INTO THE OPEN AIR WHICH CAUSES OR CONTRIBUTES TO AN
OBJECTIONABLE ODOR OR ODORS”

A. AUTHORITY: W.Va. Code §§22-5-1 et seq.

B. SUMMARY OF RULE:

This rule amends the existing rule which was effective on October 1, 1967. The rule
is intended to prevent and control the discharge of pollutants into the open air which causes
or contributes to an objectionable odor or odors.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

Amendments to this rule are needed to clarify the intent of the rule, update the
content of the rule for consistency with currently available technology, and to improve the
effectiveness of the rule. The revisions proposed herein were initiated by the Office of Air
Quality as part of a broad effort to modernize and streamline all of the Agency rules. The
current revision process is also intended to update and harmonize this rule with other rules
of the Office of Air Quality. The proposed revisions are the result of a thorough review in
a stakeholder process that was inclusive of the Office of Air Quality, representatives of the
regulated community, concerned citizens and the environmental community.

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

There is no federal counterpart regulation; therefore, a determination of
stringency is not required.



Briefing Document
Page 2

E. CONSTITUTIONAL TAKINGS DETERMINATION:

In accordance with §22-1A-1 and 3(c,) the Director has determined that this rule will
not result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.

F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

At their June 10, 1999 meeting, the Environmental Protection Advisory Council
reviewed and discussed this rule. There were no substantial changes as a result of their -
discussion. (See attached minutes of that meeting.)



MINUTES
ENVIRONMENTAL PROTECTION ADVISORY COUNCIL
June 10, 1999, Director’s Conference Room, Nitro

The sixteenth meeting of the DEP Advisory Council was held Thursday, June 10, 1898, in the

Director's Conference Room located in Nitro. Chairman Mike Miano called the meeting to order
at 10:00 a.m.

ATTENDING:

Advisory Council Members:
Mike Miano, Chairman
Jacqueline Hallinan
William Raney

Rick Roberts

William Samples

Environmental Protection:

Bill Adams Pam Nixon
Andy Gallagher Rocky Parsons
Tony Grbac Cap Smith
Randy Huffman Charlie Sturey

. Mike Johnson Barbara Taylor
Mike Lewis Karen Watson
Robert Keatley Mike Zeto

1) Review and Approval of March 22, 1999 Minutes. Chairman Miano called the meeting to
order at 10:00 a.m. The first item on the agenda was approval of the minutes of the March 22
Advisory Council; they were approved as written.

2) Discussion of Proposed Rule Amendments - 2000 Legislative Session. In
accordance with WV Code §22-1-1(c), and DEP's new rule-making procedure that was
implemented by Director Miano in September 1998 to involve the Advisory Council in DEP's
rule-making process as early as possible to enable the Council to review, comment, and make
recommendations to the Director on DEP's proposed legislative rule changes before they are
filed for public hearing, the following proposed rules were brought to the Council's attention.

Chairman Miano said he would like to begin by saying he hoped all Council members had
received their draft rules by E-mail without any complications and they were able to review
them before the meeting. He informed the Council that due to the large number of rules being
proposed for the 2000 Legislative Session, DEP's program offices would review them with the



Council as thoroughly as possible, in the allotted time frame, and try to answer any questions or
concerns the Council may have.

The following Office of Air Quality's proposed rule amendments were discussed by
Karen Watson, OAQ, with assistance from Richard Keatley, also from the OAQ office:

o 45CSR1 - *TO PREVENT AND CONTROL AIR POLLUTION FROM COAL REFUSE DISPOSAL
AREAS*

) 45CSR2 - *TO PREVENT AND CONTROL PARTICULATE AIR POLLUTION FROM COMBUSTION
OF FUEL IN INDIRECT HEAT EXCHANGERS"

o 45CSR3 - “TO PREVENT AND CONTROL AIR POLLUTION FROM THE OPERATION OF HOT MIX
ASPHALT PLANTS®

o 45CSR4 - “TO PREVENT AND CONTROL THE DISCHARGE OF AIR POLLUTANTS INTO THE
OPEN AIR WHICH CAUSES OR CONTRIBUTES TO AN OBJECTIONABLE ODOR OR ODORS"”

o 4A5CSRS5 - “TO PREVENT AND CONTROL AIR POLLUTION FROM THE OPERATION OF COAL

PREPARATION PLANTS, COAL HANDLING OPERATIONS AND COAL REFUSE DISPOSAL
AREAS”

o 45CSR6 - “TO PREVENT AND CONTROL AIR POLLUTION FROM COMBUSTION OF REFUSE"

o 45CSR7 - *TO PREVENT AND CONTROL PARTICULATE MATTER AIR POLLUTION FROM
MANUFACTURING PROCESSES AND ASSOCIATED OPERATIONS"

o 45CSR10 - “TO PREVENT AND CONTROL AIR POLLUTION FROM THE EMISSION OF SULFUR
OXIDES”

o 45C8R12 - "AMBIENT AIR QUALITY STANDARD FOR NITROGEN DIOXIDE"

o 45CSR16 - “STANDARDS OF PERFORMANCE FOR NEW STATIONARY SOURCES PURSUANT
TO 40 CFR PART 60"

o 45CS8R17 - *“TO PREVENT AND CONTROL PARTICULATE MATTER AIR POLLUTION FROM

MATERIALS HANDLING, PREPARATION, STORAGE AND OTHER SOURCES OF FUGITIVE
PARTICULATE MATTER"

o 45CSR18 - “TO PREVENT AND CONTROL PARTICULATE AIR POLLUTION FROM DIRECT
MEAT-FIRING DEVICES”

° 45CSR23 - *TO PREVENT AND CONTROL EMISSIONS FROM MUNICIPAL SOLID WASTE
LANDFILLS*

o 45CSR25 - “TO PREVENT AND CONTROL AIR POLLUTION FROM HAZARDOUS WASTE
TREATMENT, STORAGE, OR DISPOSAL FACILITIES”

o . ASCSR33 - “ACID RAIN PROVISIONS AND PERMITS"

° 45CSR34 - “EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS PURSUANT TO
40 GFR PART 63"

Karen began by bringing the Council up to date on the status of two OAQ rules that were
filed during the last session (or late in the session). 45CSR8 revised the ambient air quality for
sulfur oxides and particulate matter, and 45CSR9 pertained to ambient air quality standards for
carbon monoxide and ozone. The DC Circuit Court of Appeals has ordered EPA to show how
they arrived at the new standards - EPA may go back to the previous standards. Karen also
apprised the Council on the N, State Implementation Plan. The Circuit Court stayed the
implementation of that rule and there are no plans to develop any other amendments in the

2



immediate future. 45CSR28, which is the emissions trading rule that was filed late in the 1999

Session, was not taken up by the Legislature, but plans are to put the rule on the July agenda
of the Interim Legislative Committee.

Karen explained the reason for the unusually large number of DEP rules that are being
filed for the next Legislative Session. She informed the Council that several of the rules were
outdated and were amended for consistency and streamlining, and are a result of months of on-
going meetings with stakeholders -- involving both the regulated community and citizens. A
particulate matter and sulfur oxide work group was also involved. Those rule amendments as a
result of the stakeholders process include: 45CSR1 (which is being repealed and replaced with
language in 45CSRb5), 45CSR2, 3, 4, 5, 6, 7, 10, 12, 17, and 18 (which is being repealed since
the rule is no longer deemed necessary). The amendmenis to the remainder of the rules,
45CSR16, 23, 25, 33, and 34 were necessary to adopt by reference definitions, clarifications,
technical amendments, etc., recently adopted by US EPA.

After several minutes of discussion, the Advisory Council recommended to the Director
that the following amendments be made to the OAQ rules:

Mr. Samples pointed out that 45CSR2 and 45CSR7 contain different definitions for
the term "opacity." The agency responded that this discrepancy was inadvertent and

the language should be as it is in 45CSR2. The agency agreed to revise 45CSR7,
subsection 2.23, accordingly.

Mr. Larry Harris was unable to attend the meeting; however, he expressed the
following comments on 45CSR10 and 45CSR33 by e-mail. He stated that the State's
rules should be more sfringent than the federal counterpart regufations, since the
State's streams are being adversely impacted. The agency responded that, at this point
in time, it does not possess sufficient evidence to make the written finding that is

required by WV Code §22-2-3a before promulgating a rule which is more stringent than a
counterpart federal regulation.

Cap Smith and Mike Zeto discussed the following Office _of Waste Manaqement
proposed rule amendments:

o 33CSR2 - "Sewage Sludge Management Rule”

o 33CSR20 - "Hazardous Waste Management Rule”

Mike Zeto briefed the Council on the proposed amendments to 33CSR2. He stated that
in 1996 the Legislature mandated DEP to perform a study on soil limitations for sewage sludge
land application sites. These amendments (as a resuilt of the study) were to be proposed by
June 30, 1999. Other amendments to the rule include specifying the analytical method used for
soil analysis, placing conditions on variances from the soil limits for land application sites,
providing an incentive for municipalities to produce higher quality comipost products, and
adjusting the sewage sludge limits for four metals. Mr. Zeto told the Council these amendments

are being proposed to update other related areas of the rule in an attempt to provide betier
management of sewage sludge within the state.



Cap Smith discussed 33CSR20 with the Council. He informed the Council that
amendments are proposed in section 2 of the rule that will allow the Office of Waste
Management to delist hazardous wastes, which has previously been handled by EPA. The
other significant amendments that are being proposed by adoption of the Federal Register
pertain to revision standards for owners and operators of closed and closing hazardous waste
management facilities, post closure permit requirements, and the closure process. These
amendments are referenced throughout the rule and will hopefully expedite site cleanup while
maintaining environmental protection.

There were several minutes of discussion on OWM's proposed rule amendments;
however, no recommendations were made to the Director concerning the amendments.

Mike Lewis, Office of Oil and Gas, discussed the following new proposed rule:

o  35CSR7 - "Well Operations - Within and Around Gas Storage Reservoirs”

Mike informed the Council that 35CSR7 is a proposed "new" rule for the O&G Office.
The rule is needed to provide protection of the environment, the public, and the state's natural
gas resources. |t is the intent of the proposed rule to accomplish this by addressing certain
operating procedures that oil and gas and gas storage operators are to usé when drilling into or
through a gas storage reservoir or the gas storage reservoir protective area. In order to assure

absence of leaking gas, the proposed rule requires gas storage operators to conduct
monitoring and inspections of gas storage wells. '

There were no questions or discussion by the Council on this proposed rule.

The following proposed rules were discussed by the Office of Mining and Reclamation:

o 3BCSR2 - "Surface Mining and Reclamation Rule”
o 38CSR2A - "Rules for Mining and Restoration for Sandstone, Limestone, and Sand”

o 38CSR2B - "RuULES FOR MINING AND RECLAMATION OF MINERALS OTHER THAN CoAL"

Ed Griffith, Office of Surface Mining, discussed the proposed amendments to the Surface
Mining and Reclamation Rule. Ed told the Council that there are only minor amendments being
proposed to this year's rule. The proposed definition of "woodlands" in subsection 2.136
relates to the utilization of commercial woodlands in Approximate Original Contour variance
areas. This change is being proposed in order for the state to meet the federal policy that is
expected to change in July 1999. The proposed amendment to change the bonding
requirements of mining operations that request variances from contemporaneous reclamation to
the maximum amount per acre bond ($5,000 per acre) is found in subdivision 14.15.f. All other

amendments are being proposed in order to meet the requirements of the Office of Surface
Mining's program amendments.

Rocky Parsons, OMR's Philippi Office, next addressed OMR's proposed rules 38CSR2A
and 2B. Rocky explained to the Council members that 38CSR2B has been in place since 1883
and regulates all minerals other than coal. However, in accordance with the requirement that
separate rules for limestone, sandstone, and sand are to be promulgated, DEP is proposing



38CSR2A which will regulate only those minerals - 38CSR2B will regulate all minerals other
than limestone, sandstone, sand, and coal. Both proposed rules will regulate roads, blasting,
drainage control, methods of operation, excess spoil disposal, revegetation, mapping, transfer
of permits, permit renewals, revisions and incidental boundary revisions. 38CSR2A will provide
provisions for restoration and 38CSR2B will include provisions for reclamation. Rocky gave the
Council a brief history on the roadblocks the agency has encountered in the past several years
in their attempt to amend the quarry statute. He said since the agency has been unsuccessful
in that approach, it has become necessary to try to accomplish this through rule making. He
informed the Council of a public meeting held the previous week to discuss the two proposed
rules. He said the meeting was well attended and he believes the rules were well received by
everyone in attendance.

The three OMR proposed rules were discussed by the Council members.  Bill
Raney said that although Rocky stated that the quarry rules have been well received by
industry and the citizens, he is concerned about whether there has been enough time for
the review of the proposed rules after they were drafted. He believes there would be a
smoother transition into the rule making process, i.e., the public hearing/comment

period, etc., if there had been more involvement from outside DEP during the drafting of
the rules. :

Mr. Larry Harris commented by e-mail 38CSR2A and 2B. His question is whether
the siltation measures include silt fences where runoff might enter streams. He said it is
not apparent what best management practices are for this situation, and he wonders if it
needs to be spelled out. He knows of some operations in quarries where streams
muddy after rainfalls, such as the Elkins and Waco quarries near Snowshoe, and he
feels this is harming the streams. Do the new rules address this?

Rocky Parsons responded by saying that design criteria for drainage control
structures is found in the technical handbook. Silt fences are not adequate for sediment
control. The drainage system must be designed to hold .125 ac/ft of sediment for each
acre of disturbed land. All runoff must pass through a drainage control structure. There
is a provision for less sediment control (1/2 factor) for certain circumstances as

approved by the Director. Effluent limits as established in the NPDES permit must be
met.

Tony Grbac, Office of Surface Mining, addressed the following rule:

198CSR1 - "SURFACE MINING BLASTING RULE"

Tony began by briefing the Council on the history of the Surface Mining Blasting Rule.
This rule is being proposed to comply with SB681 - passed during the last session. This bill
created the Office of Explosives and Blasting and the Office of Coalfield Community
Development, which is under the West Virginia Development Office. The proposed rule will
regulate blasting laws and rules associated with all surface-mining operations. Al duties
currently performed by OMR related to blasting, and all rules which now regulate blasting
(38CSR2C) will be transferred to this new office. Besides regulating blasting on all surface
mining operations, it will also implement and oversee pre-blast survey processes; maintain and
operate a system to receive and address questions, concerns and complaints relating to mining
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operations; determine the qualifications for individuals and firms performing pre-blast surveys;
establish the education, training, examination and certification of blasters; administer a claims
process for property damage caused by blasting; and conduct a study of blasting and make
recommendations regarding any appropriate rule or code changes.

Tony explained that the revenue generated by the proposed fee in 189CSR1 (one-half
cent times the number of pounds of explosive material used ruing the preceding month for any
purpose on the surface mining operations) would fund both the offices, as required by SB&81.
After one year of collection, both offices are to report to the Legislature as to whether the
revenue collected is sufficient to operate both offices.

After several minutes of discussion between DEP and the Council members, Bill
Raney expressed his concern in filing the rule for public hearing in the specified time
frame. Mr. Raney asked if anyone outside DEP has been involved in drafting the rule.
OMR answered by saying the rule was drafted by several staff within OMR. Mr. Raney
replied that he believes there will be serious concerns with this rule once industry has
had an opportunity to review jt. He believes the rule drafting process definitely needs
input from firms and individuals outside DEP, and he thinks the process will go
smoother once everyone has had the opportunity to address their concerns. Mr. Raney
recommended that the Director withhold this rule from the list of rules DEP proposes to
file for public hearing/comment period in the coming week to give all interested parties a
chance to participate in drafting the rule.

After discussion of this recommendation, Chairman Miano said he bélieves
the best approach would be to continue with the filing of the proposed rule for public
hearing, start the rule in the normal process and time frame, and in the meantime he
would commit to putting together a work group of interested parties to discuss the rule.
If DEP feels that more time is needed once the group begins their work on the rule, he
will consider the possibility of either extending the comment period or filing for another
public hearing. He said he will also decide in the near future whether DEP will file the
rule as an "Emergency Rule" since HB 681 will become effective on June 11.

Council members also pointed out a typographical error in subdivision 3.9.a.3. of
the rule relating to cross-references that will be corrected by DEP.

Barb Taylor and Mike Johnson, Office of Water Resources, briefed Council on the
following rules:

o 47CSR57A - "Groundwater Protection Standards at Steam Electric Generating Facilities”

o 47C5R26 - *Water Pollution Contro! Permit Fee Schedule”

o 47CSR31 - “State Water Pollution Control Revolving Fund Program Rule”

Barb described the proposed "new" rule relating to Groundwater Protection Standards at
Steam Electric Generating Facilities. She noted that the rule is a result of a Notice of Intent
filed on October 24, 1994, by the West Virginia Steam Electric Generation Industry, with the
Director of DEP, in accordance with 47CSR57 to apply for a class variance for all West Virginia
power stations and associated disposal sites. At that time, DEP provided AEP and AP with the



opportunity to conduct a four-year study to gather the necessary data to support their variance
request. The objectives were met by assembling and reviewing data, estimating potential
impacts to receptors, and performing an economic assessment impact analysis to the industry,
commercial enterprises, and citizens at large if compliance with the Groundwater Protection Act
were required without benefit of the variances. After review of the four-year study, the Director
determined that granting this request for a variance at these locations would not pose adverse
effects to human health or the environment. There are no human or environmental sensitive
receptors between the coal storage areas or as ponds; therefore, it is unlikely there will be

adverse affects. Barb gave each member a copy of the four-year study on which the Director
made his determination.

Chairman Miano told Council that DEP is definitely willing to look at such cases where
extensive research and study have been done by the regulated community to back up their

findings before granting such variances, and believes DEP will see more studies like this in the
future. L

Barb next apprised the members on the proposed amendments of the Water Pollution
Control Permit Fee Schedule. She stated that amendments are being proposed as a result of
HB 2684, passed March 11, 1999, and effective ninety days from passage. The Director is
required to implement an emergency rule to implement the fee schedule authorized by the
amendments by July 1, 1999. This rule was filed as an "Emergency Rule" on June 7, 1899.

Mike Johnson, Office of Water Resources' Construction Assistance Office, briefed the
Council on 47CSR31 - the Water Pollution Control Revolving Fund Program rule. The
amendmeants to this rule are besing proposed to allow the State Revolving Fund low interest
terms to be extended from 20 years to 30 years for communities that qualify as
"disadvantaged.” There is only one other state in the country to receive such approval from
EPA. Mike informed the Council that he was only recently made aware of this extension by
EPA to extend the low interest loans from 20 to 30 years while attending a meeting out of state.
This rule was filed as an "Emergency Rule" on May 24, 1999.

Council members unanimously agreed that Mike Johnson should be commended
for gathering this information and proposing the amendment to the rule that will enable
disadvantaged communities to immediately take steps toward constructing watershed
projects that will provide affordable monthly sewer rates.

Open Discussion:

Chairman Miano and Council members expressed their compliments to the program
offices for all their hard work, especially with the stakeholders process -- it is obvious a lot of
hard work has gone into the process in order to make their efforts more productive.

Bill Raney asked a question relating to the "More or Less" Stringency statement that
appears on the front of some DEP rules, but not on others, and voiced his concern if DEP is
paying close attention to this, or if the same statement is appearing with all proposed rules.
Carrie Chambers from the Director's Office explained that statement was once required to be
included in the "General" section of each rule; however, it is now placed in the briefing
document that is attached to each rule, and required by the Secretary of State's Office and the
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Legislative Rule-Making Review Commitiee, before it is filed. She went on to explain that with
the rush to get draft copies of the rules to Council members as soon as possible, some of the
Briefing Documents had not been completed, but would be attached to all DEP rules before
they are filed for public hearing. Chairman Miano went on to say it is his belief that all program
offices are carefully scrutinizing each rule before that decision is made.

Chairman Miano thanked Council for taking time from their busy schedules to review the
extensive list of DEP's proposed rules. He informed the Council that the minutes would be left
open for comment until Wednesday, June 16, at which time the minutes will be attached to the
rules and filed with the Secretary of State's Office and the Legislative Rule-Making Review
Committee for notice of public hearing/comment period.

Before adjourning the meeting, the Council informed Chairman Miano that they would
prefer beginning future meetings at 10:00 a.m., instead of the usual time of 1:00 p.m. The
meeting was then adjourned at 3:30 p.m. T



APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title:  45CSR4 “TO PREVENT AND CONTROL THE DISCHARGE OF AIR
POLLUTANTS INTO THE OPEN AIR WHICH CAUSES OR CONTRIBUTES
TO AN OBJECTIONABLE ODOR_OR ODQRS”
Type of Rule: X Legislative Interpretive Procedural
Agency: Qffice of Air Quality
Address: 1558 Washington Street, East
Charleston. WV 25311-2599
1. Effect of Proposed Rule Annual L Fiscal Year
| ‘ . There-
Increase’ | Decrease Current Next |- . after
Estimated Total Cost
Shmatec Sotat Los $ 0 $ 0 $ 0 $ 0 $ 0
Personal Services 0 0 0 0 0
Current Expense 0 0 0 0 0
Repairs and Alterations 0 0 0 0 0
Equipment 0 0 0 0 0
Other 0 0 0 0 0
2. Explanation of above estimates:

Cost changes are not anticipated to be incurred with the proposed amendments to this
existing rule.

Objectives of these rules:

The proposed amendments to this rule will clarify the intent of the rule, update the
content of the rule for consistency with currently available technology, and improve the
effectiveness of the rule.




Appendix B
Fiscal Note For Proposed Rules

Page Two
4. Explanation of Overall Economic Impact of Proposed Rule.
A, Economic Impact on State Government.
See Section 2.
B. Economic Impact on Political Subdivisions; Specific
Industries; Specific Groups of Citizens.
No anticipated impact above that resulting from the current regulation and
the policy and purpose of the West Virginia Code.
C.  Economic Impact on Citizens/Public at Large.

Same as Above Item 4.B.

Date: é////,/ 72
Signature of Agency Head or Authorized Representative

Karen G. Watson, Attorney




TITLE 45 T
LEGISLATIVE RULE REEETIN G
DIVISION OF ENVIRONMENTAL PROTECTION (..
OFFICE OF AIR QUALITY st e
SERIES 4 |

45CSR4

TO PREVENT AND CONTROL THE DISCHARGE OF AIR POLLUTANTS
INTO THE OPEN AIR WHICH CAUSES OR CONTRIBUTES TO AN
OBJECTIONABLE ODOR OR ODORS

§45-4-1. General.

1.1 Scope. -- Sertes4tsdestgmed This rule is

intended to prevent and control the discharge of
pollutants into the open air which causes or
contributes to an objectionable odor or odors.

1.2. Authority.
seq.

- W. Va. Code §22-5-1 et

1.3, Filing Date. - August28;1967

1.4, Effective Date. -- Betober+1967

1.5. Former Rules -- This legislative rule
amends 45CSR4 “To Prevent and Control the
Discharee of Air Pollutants Into the Open Air
which Causes or Contributes to an Objectionable
Odor_or Odors” which was filed on August 28,
1967, and which became effective October 1, 1967.

§45-4-2. Definitions.

2.1. "Air pPollutants" means solids, liquids; or
gases which, if discharged into the air, witt may
result in a statutory air pollution.

" - : n - : ]

Code$22-5-2¢

27:2.2. "Duly Authorized Representative”
means the Director or such other agent or employee
of the Director whoby-virtueof-spectal-tratning

andfor—experience——is—quatifred—to—make
- Lot hisrule,

23— Reserved} 2.3. “Malfunction” means any

sudden and unavoidable failure of air pollution

control equipment or process equipment or of a
process to operate in_a normal or usual manner.
Failures that are caused entirely or in part by poor

Imaintenance. careless operation or any other
preventable upset condition or preventable

equipment breakdown shall not be congidered
malfunctions. In addition, a malfunction shall not
include economic loss caused by delays in
production.

24. “Mgbhile Unit” means transportable

analytical equipment for determining the chemical
compound(s) and approximate concentration of the

chemical compound(s) in ambient air_samples.

including, but not limited to, equipment affixed to
a motorized vehicle.

2:6:2.5. "Objectionable Odor" means, in
addition to odors generally recognized as being
objectionable, an odor stralt-be which is deemed
objectionable when in the opinion of a duly
authorized representative of-theDireetor, based
upon his—investigations—or—hts investigations,
determinations amd or complaint(s), such odor is
objectionable.

2-5:2.6. "Odor" means a sensation resulting
from stimulation of the human sense of smell.

2.7. “Odor Panel” means a proup of at least
five persons who have been approved by the
Director based on their ability to judse odor

intensity.

242.8. "Person" means any and all persons,
natural or artificial, including the state of West
Virginia or any other state, the United States of
America, any municipal, statutory. public or private
corporation organized or existing under the laws of




45CSR4

this or any other state or county, and any firm,
partnerships; or association of whatever nature,

2.9. “Repetitious” means an instance of
repeating or being repeated.

2.10. “Statutorv Air Pollution” means and is
limited to the discharge into the air by the act of
man of substances (liguid. solid. gaseous. organic
or inorganic) in a Jocality. manner and amount as
to be injurious to human health or welfare. animal
or plant life, or property. or which would interfere
with the enjoyment of life or property.

2.11. Other words and phrases used in this
rule, unless otherwise indicated, shall have the
meaning ascribed to them in W. Va. Code §§22-5-1
et seq.

§45-4-3. Objectionable Odor Prohibited.

3.1. No person shall cause, suffer, allow or
permit the discharge of air pollutants which cause
or contribute to an objectionable odor at any public

or residential location oeeupted-by-thepublte.

3.2 ~TheBarmebey-Cheney-Scentometerorany
. : s . .

bv—the—Bi : ; 1 iy g_ 1
enforeement-of the-rute—and-may-be-used-in-the
: L  the-obiectionabil : tor
When determining if an objectionable odor has
occurred, a duly authorized representative shall first
make a reasonable effort to verbally contact the

person alleged to be discharging air pollutants
which cause or contribute to an objectionable odor.

3.3. When a person is found in violation of
this _rule by discharging an_air pollutant or
pollutants which causes or_contributes to an

objectionable odor, the person shall be notified in
writing of such violation. Such notice shall include
the need for developing and the deadline for
submittal of proposed corrective measures or_a
control program. The Director shall determine if
the corective measures or control program is

acceptable.

3.4. When the Director has reasonable cause
to_believe that a person or persons is causing or

contributing to a repetitious objectionable odor, the
Director may require the person or persons

discharging or alleged to be discharging such air
pollutants, to conduct related studies as approved
by the Director. within a specified time period.
Such studies may include, but not be limited to:
source_and ambient sampling and analysis to
identify the specific chemical compound(s) which
causes or contributes to an objectionable odor: use
of a mobile unit to characterize the frequency of
occurrence and approximate concentration of the
odorous compound(s): analysis of air samples by

an odor panel: air dispersion modeling studies:
and evaluation of applicable control devices or
control measures. The Director may conduct or
contract with others to conduct these or other

studies on an independent basis. The results of any
such studies may be used by the Director to
determine compliance with the provisions of this
rule or to determine whether the corrective
measures or control program required under

subsection 3.3 should be approved or modified.

3.5.  When_applying for anv permit for
construction. modification or relocation of a
stationary source or any source of air pollutants, the
permit applicant shall provide information
describing its intended means of compliance with
subsection 3.1 or describing why the proposed
construction. modification or relocation_is not

anticipated to create an objectionable odor.

3.6. Persons complyvine with_anv corrective
measure or control program approved under this
section shall be deemed to be in compliance with
this rule with respect to those objectionable odors
addressed by the corrective measures or control
program. unless the Director notifies the person that

other or additional measures are necessary to
comply with subsection 3.1.

§45-4-4. Accidental and Other Infrequent
Emissions, Reporting.

4.1. Accidental and other infrequent
discharges which may cause or contribute to
objectionable odor(s) at any public or residential
location will be considered on an individual basis
and shall be reported by the person responsible
therefore to the Director tmthe—rmmamer—to—be




preseribed-by-theBirector within a reasonable time

after the person responsible has knowledge of such
discharge.

§45-4-65. Variance.

5.1. Due to an unavoidable malfunction of

equipment, the discharge of air pollutants which
causes gr contributes to an objectionable odor_may
be permitted by_the Director for periods not to
exceed ten (10) days under specific_conditions.

Any person who desires such a variance shall make

application to the Director in the manner, prescribed
by the Director.
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45CSR4
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§45-4-76. Exemptions.

7t 6.1. This rule shall not apply to the
following sources of objectionable odor until such

time as feasible control methods are developed:

F1a 6.1.a. Mobile finternal combustion
engines.

F+b 6.1.b. Normal and necessary
operations associated with the production- of
agricultural products grown on the premises or
livestock, dogs, cats; and poultry grown on the
premises.

45-4-7. Enforcement.

7.1._ Notwithstanding any other provisions in
this_rule, the Director may take any and all
enforcement actions authorized under the Code for
a violation of this rule. including. but not limited
to, requiring the immediate cessation or abatement
of the discharge causing or contributing to the

objectionable odor.

§45-4-8. Inconsistency Between Rules.

8.1. In the event of any inconsistency between
this rule and any other existing rule of the West
Virginia Division of Environmental Protection,
such inconsistency shall be resolved by the
determination _of the Director and _such

determination shall be based upon the application

of the more stringent provision, term, condition,
method or rule.
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BEFORE THE WEST VIRGINIA DIVISION OF
ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

ORIGINAL

PUBLIC HEARING ON PROPOSED LEGISLATIVE RULE

In the matter of:

45 CSR 4 "To Prevent and Control the Discharge
of Air Pollutants Into the Open Air
Which Causes or Contributes to an
Objectionable Odor or Odors"

Transcript of proceedings had at a public
hearing in the above-styled matter for the West Virginia
Division of Environmental Protection, Office of Air
Quality at the Conference Room, 1558 Washington Street,
East, Charleston, West Virginia, 25305, commencing at 6:15

p.m. on the 19th day of July 1999, pursuant to notice.
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MS. CHANDLER: Good evening. This public hearing
will now come to order on this 19th day of July, 1999 at
the West Virginia Division of Environmental Protection,
Office of Air Quality’s Conference Room located at 1558
Washington Street, East, Charleston, West Virginia.

The purpose of the public hearing is to receive
comments on the proposed rules filed in the Secretary of
State’s Office on June 16, 1999 and noticed in the State
Register on June 18, 1999. The proposed legislative rules
are 45 CSR 1, 45 CSR 2, 45 CSR 3, 45 CSR 4, 45 CSR 5, 45
CSR 6, 45 CSR 7, 45 CSR 10, 45 CSR 12, 45 CSR 16, 45 CSR
17, 45 CSR 18, 45 CSBR 23, 45 CSR 25, 45 CSR 33 and 45 CSR
34. The rules were noticed in a Class I legal

advertisement in both The Charleston Dailv Mail and The

Charleston Gazette, and notice was also sent to various

individuals and organizations.

This public hearing is being held pursuant to the
provisions of 29A of the West Virginia Code and Section
110 of the Clean Air Act.

My name 1s Jeanne Chandler of the Public Information
Office of the West Virginia Division of Environmental
Protection. I will be the moderator for these

proceedings.

Q & A COURT REPORTERS, INC. (800) 937-9512
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In order to obtain separate transcripts for each of
the rules, the hearing procedure this evening will be to
introduce each rule individually, allow time for oral
comment and close the hearing for that particular rule.
Written comments for any rule may be submitted at the end
of this public hearing tonight. For those of you wishing
to make oral comments, a sign-up sheet was provided and
sign up now if you haven’t already done so. Please limit
your comments to five minutes. The comment period has
been extended until July 28th until 5:00 p.m. Written
comments may be sent to the attention of Edward L. Kropp,
Chief, Office of Air Quality, 1558 Washington Street,
East, Charleston, 25311. Comments will not be accepted by
e-mail. Your comments will be made a part of the rule-
making record.

The court reporter is Ms. Paula J. Moore. She’s with
Q & A Court Reporters, Incorporated. If anyone desires a
transcript of this proceeding, please contact Ms. Moore at
937~2555.

The purpose of this public hearing is to accept
comment on 45 CS5R 4, "To Prevent and Control the Discharge
of Air Pollutants Into the Open Air Which Causes or
Contributes to an Objectionable Odor or Odors." This rule

amends the existing rule which was effective on October 1,

Q & A COURT REPORTERS, INC. (800) 937-9512
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1967. The rule is intended to prevent and control the
discharge of pollutants into the open air which cause or
contributes to an objectional odor or odors.

Amendments to this rule are needed to clarify the
intent of the rule, update the content of the rule for
consistency with currently available technology and to
improve the effectiveness of this rule.

The revisions proposed herein were initiated by the
Office of Air Quality as part of a broad effort +o
modernize and streamline all of the Agency fules. The
current revision process is also intended to update and
harmonize this rule with other rules of the Office of Air
Quality.

The proposed revisions are the result of a thorough
review in a stakeholder process that was inclusive of the
Office of Air Quality, representatives of'the regulated
community, concerned citizens and the environmental
community.

Upon authorization and promulgation of revisions to
45 C8R 4, the Office of Air Quality not will seek federal
approval by the U.S. Environmental Protection Agency for
inclusion in the State Implementation Plan for the Clean
Air Act.

The floor is now open for public comment.

Q & A COURT REPORTERS, INC. (800) 937-9512
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MR. KOTCON: My name is James Kotcon. I am
currently serving as vice chair of the Monongahela Group
of the West Virginia Sierra Club. I am speaking
specifically with regard to 45 CSR 4, the odor control
rule.

Two issues in that rule, to me, seem to warrant some
additional changes or consideration by the Agency,
specifically the provisions for a variance, Section 5.
Section 5.1 states that, "If there is an unavoidable
malfunction of equipment which causes or contributes to an
objectional odor, the director may issue a variance for a
period not to exceed ten days. Any person who wants éuch
a variance should make application to the director."

This basically says to me that if I think that some
day I might have a breakdown, I can apply to the director
in anticipation of an unavoidable breakdown and,
therefore, be waived from this particular rule. To me,
that’s a fairly non-sensical approach, because the
definition of an "unavoidable breakdown" or “unavoidable
malfunction" 1s something that should, at least, be
unanticipated. If you don’t have an unavoidable
malfunction of equipment, you would never be applying for
the variance in the first place. So my recommendation

would be to delete all of that Section 5 language.

Q & A COURT REPORTERS, INC. (800) 937-9512



FORM CSRA - LASER REPORTERS PAPER & MFG. CO. 800 626 6313

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

There is some similar language in 45 CSR 2, Section
9.3(b) that deals with procedures for variances where
there’s an unavoidable exceedance of whatever the
appropriate standard is. That’s the particulate rule.
That language in 9.3(b) of 45 CSR 2 might be an
improvement on the existing language if you feel that a
variance procedure is critical. Simply substitute the
appropriate language for "odors" rather than
"particulates."

But, again, in an odor control rule, I’m not sure why
a variance would ever be necessary. So my recommendation
would be to delete that procedure entirely, because if
it’s an unavoidable breakdown, you wouldn’t be applying
for a variance anyway.

The second comment is in Section 7 of that rule
dealing with enforcement. 1I’m concerned that that
language is extremely vague and needs to be a little bit
more specific. My concern is that if my neighbor decided
to dump sewage sludge in my backyard and thereby deprive
me from the enjoyment of my backyard on some summer
evening, such as we’re having today, that this language
really does not direct anyone to do much of anyone.
Alternatively, it could direct and empower the director to

do just about anything.

Q & A COURT REPORTERS, INC. (800) 937-9512
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Something a little more specific that specific when
an immediate cessation would be needed, what kind of
equipment could be enforced, any penalty that might be
appropriate, I think would give everyone a little more
clear direction as to how to enforce those kinds of
things.

I use that sewage sludge example because it’s not
just a hypothetical example. It did happen several years
ago in the northern panhandle where a fairly large
facility brought in something on the order of 60,000 tons
a month of sewage sludge from New York City and was
dumping it in their backyard. They heppened to be célling
it a composting facility, but the odor was exceptional,
wide-ranging, covering a large neighborhood. There was
very little under the old rule that would allow the
director to do enforcement. My concern is that this new
rule wouldn’t do a bit more. Thank you.

MS. CHANDLER: Thank you, Mr. Kotcon. Any
additional comments on 45 CSR 47 (No response.) There
being nothing further, this public hearing for 45 CSR 4 is
concluded.

(WHEREUPON, the public hearing was

concluded at 6:20 p.m.)

Q & A COURT REPORTERS, INC. (800) 937-9512
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WEST VIRGINIA DIVISION OF ENVIRONMENTAI PROTECTION
OFFICE OF AIR QUALITY

STATE OF WEST VIRGINIZ,

COUNTY OF KANAWHA, to-wit:

I, the undersigned, Paula J. Moore, a Certified

Court Reporter and Notary Public within and for the State

of West Virginia, duly commissioned and qualified, do

hereby certify that the foregoing is, to the best of my

skill and ability, a true and accurate transcript of all

the proceedings had in the aforementioned matter.

Given under my hand and official seal this 27th

day of July 1999.

;DCLLM/}%«,W

certified/court Reporter

Notary Public

My commission expires November 12, 2006.

i e e sl

OFFICIAL SEAL
NOTARY PUBLIC
STATE OF WEST VIRGINIA,
PAULA J, MOORE
223 NASH LANE
BUFFALO, W 25033
My Commissio Expires Novsmbar 12, 2006
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4406 Venable Ave SE ¥
Charleston, WV 25304
July 28, 1999

Edward L. Kropp T s
Chief, Office of Air Quality :
West Virginia Division of Environmental Protection

1558 Washington Street East

Charleston, West Virginia 25311

L

Dear Mr. Kropp;

The following comments are in regard to the package of air quality proposed rules.
While | represented the League of Women Voters in the stakeholder process, they are not the
final or official word of the L.eague, but are my own.

Having read all the proposed rules in one sitting, | am struck first by the amount of
discretion given to the Director. | recognize that discretion and judgement are necessary to the
effective enforcement of air quality regulations, but in 45CSR 3, section 5.4, the director has
discretion to revoke the operating permit of a hot mix asphalt plant that did not maintain the
requirements of the rule. Since the requirements are basic--no particulates beyond a certain
standard, | believe that the rule should read, “shall revoke, uniess good cause is shown by the
permitee”. Similar language should be used in the equivalent sections throughout this
regulatory package. Giving wide latitude to the Director could provide a legal defense to
favoritism, should a Director be so inclined.

I am similarly concerned about the lack of deadlines throughout the proposed rules.
While it is clearly inappropriate to delineate rigid timelines, it is appropriate to expect that the
agency will act expeditiously in its contacts with the regulated community and the public. It
would strengthen the rules if such language was placed throughout the rules package where
appropriate.

The process used by the Office of Air Quality in revising the rules is excellent. Bringing
together the stakeholders to work together, and come to a common understanding, is a process
that should be duplicated, not only within the Divisions of Environmental Protection, but
throughout state government. | hope that as additional air quality rules are revised that the
same process will be used. The rules are indeed improved by this process. | do support the
proposed rule ravisions and trust that they will be approved by both the Legislature and the

EPA.

Thank you for making it possible for me and other citizens to participate in this important
project. Inclusiveness made for a better product than earlier rule writing prccedures.

Sincerely

C—T,:w (N‘-"?L}f /Mﬁ

Conni Gratop Lewis



e dldh aliiid.l 1 1 e My LLd g Wy Uy

o NS T

-
= 4 W mad &AW T A gl =R

JUL-@1-1999 12:24 EPA REG.ITI APD 21S 814 2129  P.p2sp2

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
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Mr. Edward L. Krapp, Chief Tuly 1, 1999

Office of Air Qualiry

West Virginia Division of Environmental Protection

1558 Washington Street, East

Charleston, West Virginia 25311

Dear Skipp:

On June 28, 1999, we received your Notice of Public Hearing and Public Comment Period
as well as copies of the praposed revisions 1o 16 rules which your office is proposing to adopt,
effective the spring of 2000. Of these 16 proposed rules, we have determined that 14 of them
may be impacted by current federal requirements., Therefore, we wish to review these proposed
rules and provide your agency with any comments we may have for the public record. This
allows your agency to make any agreed upon revisions o the proposed rules pursuant to our
commcents prior to their formal adoption. This would pave the way for expeditious approvals of
these revised rules by EPA at the time of formal submittal.

However, given that we would have had only 14 working days until your scheduled date
to close the public record, our office will not have time to perform the comprehensive review we
normally provide to your agency. Therefore, I am requesting an extension of the date by which
comments may entered into the public racord. If you could provide a 30-day extension we would
be mast appreciative, however, aven a 15-day extension would be helpful. EPA would much
prefer to idendfy any concems we might have 10 your office while the Stare regulations are at the
Proposal stage, and work with yau to resolve these coneemns before West Virginia formally
adopts and submits these regulations for federal approval.

I know you share my belief that our agencies should work together to avoid disapprovals
and the uncertainties they pose to the regulated commumity and the public. Please let us know
your decision as soon as possible Dy having your staff contact Harold Frankford at 215 814-2108,

Singcerely,

Margia L Spink, Associate Director

Office of Air Programs
if Protection Division

Celebrating 25 Years of Environmental Progress
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TOM DEGEN

P.O. Box 83 « Chloe, WV 25235 - phone/fax (304) 655-8651 - TDegen@wvwise.org

Date: July 28, 1999
To:  Edward L. Kropp, Chief

Re:  Comments on proposed rule 45CSR4 To Prevent and Control the Discharge of
Air Pollutants Into the Open Air Which Causes or Contributes to an Objectionable
Odor or Odors. :

You are probably aware that residents and businesses in the vicinity of the Brooke
County composting operation at Pasquale Mascaro's Brooke County landfill have had
tremendous problems with objectionable odors from that facility. This rule, 45CSR4
proved to be completely inadequate in addressing their problem. It was the
ineffectiveness of this rule that resulted in the common law case [Civil Action No. 96-
C-11] that shut the facility down by court order. The facility has been allowed to
operate since that time because of an agreed order that implements the latest odor
control technology protocols.

The citizen outrage expressed at the decision by the legislature to “grandfather” the
Brooke County composting facility into the 1998 re-authorization of the solid waste
laws resulted in §22-15-20(q), which instructed the DEP to develop rules that would
effectively regulate odor problems at sewage sludge processing facilities.

The Office of Air Quality knows of the case, the agreed order, the odor control
technology protocols currently in use at that facility, the Massachusetts rule from
which they were developed, and the rationale behind §22-15-20(g). This case has
consolidated all the information that the DEP needs to develop an odor rule that will
protect the public while allowing large composting operations to function.

It is remarkable that the DEP chooses to ignore the body of knowledge accumulated

during this case and instead insert a few changes into 45CSR4 that do not effectively

correct the flawed approach to addressing odors that have been in the rule for thirty

. years, such as the notion that odors are not objectionable until a representative of
the DEP deems them to be 0 (45-4-2.5), and that persons complying with corrective

meagures are deemed to be in compliance even though odors may still be occurring.

(45-4-3.4)

I am attaching to these comments a copy of the draft odor policy from the State of
Massachusetts. The Massachugetts rule employs the latest information on odor
management and if implemented, can enable sewage sludge composting facilities and
communities to co-exist. I hope that the agency will take this information into
consideration and promulgate an effective odor rule, as was intended by the
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Legislature in §22-15-20(q).
I appreciate the opportunity to comment on this rule.

Thank you,

Tom Degen, reiresenting Calhoun County Scolid Waste Authority

attachments: Commeonwealth of Massachusetts Draft Odor Policy

cc: Senator Jeffrey Kessler
Delegate Mark Hunt, Co-Chair LRMRC
Rex Burford, Attorney General's Office
Professor Robert Diener, PE. WVU
Elizabeth Sampson, President West Virginia Environmental Council
Norm Steenstra, WV Citizens Action Group
Dr. Jim Kotcon
Delegate Mary Pear]l Compton, LRMRC
Delegate Larry Linch, LRMRC
Senator Herb Snyder, LRMRC
Ed Zagula
" Don Robinson, Brooke Co. Solid Waste Authority
Shirley Mullet, Wetzel County Solid Waste Authority
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Draft Guidance and Policy for the
Evaluation of Odors at Composting Facilities

INTRODUCTION

The Massachusetts Department of Environmental Protection's {(the
"Department’s) Integrated Waste Management Strategy applies to all
wagte gtreams regulated by the Department. The hierarchy of this
strategy 18 to first reduce the generation of wastes., Once a waste
is unavoidably generated, the strategy encourages attempts to

- productively reuse or recycle thisg waste material. The last resort
is the direct disposal of waste materials without any reuse/
recycling or treatment.

Composting of organic waste materials is an important procesgs that
allows for the effectiva recycling of these biodegradable waste
materials. Most of the compoating experiance in Massachusetts has
been with domestic wastewater sludge (biocsolids) and vard waste,
however there is growing local interest in composting fractions of
the municipal solid waste stream, agricultural and food-processing
wagteg. Composting is not a new technology. Composting has been
practiced for centuries and has been considered a viable sludge
management cption for 15 - 20 years (or longer) .

while there have been many municipal sludge success stories across
the country there have also bsen gome notable failures.
Unfortunately, in Massachusetts, our experiences have included many
in the "failure" category rather than in the "success category",
The nature of the organic material being handled and the proximity
of many composting operations to local residents make sludge
compeosting a likely candidate for odor problems.

Odor problems can be very technically complex to control and costly
to manage if not properly considered during the project planning
and design phases for facilities,

The objective in permitting new compesting facilities is to assure
that reasonable steps are taken proactively to prevent cff-site
nuigance odors from occurring. Based on the Department’s
experience with existing operations, it is prudent to develop sound
oder management strategies in the planning and design phases of the
project. Costs for controls are usually leas costly if done asg
part of the initial project design, rather than as "add-ons" once
the project is up and operating.

Thie document was prepared specifically for operations which
invelve the composting of biosolids (sewage sludge) and municipal
solid waste. However, the general methodoleogy and procedures can
be applied to the evaluation of other sources of odors cn a case-
by-case basis. The Department generally uses individual compounds
for evaluating non-composting wastewater Creatment plant odeors.

Intre - 1
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DRAFT JANUARY 3, 19356 FOR DISCUSSION ONLY
COMPOSTING ODOR POLICY

APPLICABILITY: This policy was prepared primarily for biosoclids
(sludge) and municipal (non-yard waste) =molid waste composting
facilities but the Dapartment may use the peolicy on a cass by case
basis for yard waste composting odors and other odors aa
appropriate,

The intent of this document is to provide consistency and guidance
in the complex area of odor control and evaluation at composting
operations. Nothing containad herein should be construed as
prohibiting further requirements or review as deemed appropriate on
a case by case basis. Further, nothing in this pelicy should be
conatrued as allowing a condition of air pollution (odor nuisance)
ag defined in 310 CMR 7.00 "Air Pollution Contrcl Regulations”.
Additional methods and guidelines are outlined in the "Supplamental
Guidance Document™, attached.

1. PROPOSED (NEW) SOURCES: Experience has shown that the need
for odor control ia the rule rather than the exception at
biosolids and municipal solid waste compeosting facilictiles.
Therefore, except asg outlined in item #4 below, proposed (new)
non-yard waste composting facilities must:

A. Include air pollution control for all emissions from
active composting operations and analyze whether other
sources {general bullding ventilatien air, mixing area,
curing piles, etc.) need controls. Any odor centrel
treatment systems should be designed censistent with the
attached "Supplemental Document”. The level of control,

" BACT, =shall include all reasonable practices to
reduce/minimize odeors and add-on controls as determined
by a BACT analysis (see definition of BACT, item #3).

B. Demonstrate through Department approved air dispersion
modeling that any odors emitted will not result in a
predicted off-site nuisance odor condition. All
composting odors, all odors from non-composating
operations at the site (i.e. wastewater treatment unit
processes) that are generated at sufficient levels to
cause off-gite nuisance conditions and all residual odors
remaining after controls should be included as inputs to
the model.
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c.

Prepare and submit to the Department for review and
approval an odor managemant plan that incorporates Besgt
Management Practices (BMPs). The odor management plan
should include at a minimum the following:

i. a plan that details specific operational procedures
that shall be used to minimize odor generation,

ii. a contingency plan for facility upset and/or
nuisance conditions,

iii. a complaint response program and a proposal for a
community outreach/involvement program.

2. EXISTING SQURCE ODOR PROBLEMS: Existing facilities that the
Department determinea are creating or contributing to an
off-site nuisance condition should:

A,

Identify and quantify all sources of cdor at the site,
including odors from non-composting activities;

Prepare and submit to the Department (within the time

'frame determined by the Department’s regional office) a

compliance plan to remedy the existing odor problems that
includes a schedule for initiation of control measures,
including, but not limited to:

i. Optimization of operating and maintenance {O&M)
procedures to reduce the generation of odors: and

ii. An air pollution control/treatment system for, at a
minimum, all emissions from active composting
operations. 1In addition, an evaluation of the need
for an odor treatment/control system shall be
conducted for all o¢other areas s=uch as mixing,
curing and storage areas.

iii. Evaluation of all other odor control opticns and
their effectiveness/applicability to the scurce.

iv. Demcnstration of contrel plan effectiveness through
the Department approved air dispersion modeling
(see item #1B).

Upon the Department approval of the compliance plan,
implement all steps ©f the plan.
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COMPOSTING ODOR POLICY

APPLICABILITY: This policy was preparsd primarily for biowolids
(sludge) and municipal (non-yard waste) molid waste composting
facilities but the Dapartment may use the policy on a case by case
basis for yard waste composting odors and othar odors as
appropriate.

The intent of this document is to provide consistency and guidance
in the complex area of odor control and evaluation at composting
operations. Nothing contained herein should be construed as
prohibiting further requirements or review as deamed appropriate on
a case by case basis. Further, nothing in this policy should be
construed as allowing a condition of air pollutien (codor nuisance)
as defined in 310 CMR 7.00 *Air Pollution Centrel Regulations”.
Additional methods and guidelines are outlined in the "Supplemental
Guidance Document", attached.

1. PROPOSED (NEW) SOURCES: Experience has shown that thes need
for odor control is the rule rather than the exception at
bicsolids and municipal sclid wascte composting facilitles.
Therefore, except ag ocutlined in item #4 below, proposed (new)
nen-yard waste composting facilitiep must:

A. fnclude air pollution contrel foxr all emissions from
active composting operations and analyze whether other
sources (general bullding ventilatioen air, mixing area,
curing piles, etc.) need controls. Any odor control
treatment 8ystems should be designed consistent with the
atrached "Supplemental Document". The level of control,

_BACT, shall include all reascnable practices to
reduce/minimize odors and add-on controls as determined
by a BACT analysis (see definition of BACT, item #3).

B. Demonstrate through Department approved air dispersion
modeling that any odors emitted will not result in a
predicted off-site nuisance odor <c¢ondition. All
composting odors. all odors from non-composting
operations at the site {i.e. wastewaltsr treatment unit
processes) that are generated at sufficient lavels ro
cause off-site nuisance conditions and all residual odors
remaining after contreols should be included as inputs to
the model.
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C.

Prepare and submit to the Department for review and
approval an odor management plan that incorporates Best
Management Practices (BMPs). The odor management plan
should include at a minimum the following:

i. a plan that details specific operational procedures
that shall be used to minimize odor generation,

ii. a contingency plan for facility upset and/or
nuisance conditions,

iii. a complaint response program and a proposal for a
community outreach/involvement program.

2. EXISTING SOURCE ODOR PROBLEMS8: Existing facilities that the
Department determinea are creating or contributing te an
off-site nuisance condition should:

A.

Identify and quantify all asources of odor at the gite,
including odors from neon-composting activities;

Prepare and submit to the Depaitment {within the time

"frame determined by the Department'’s regional cffice) a

compliance plan to remedy the existing odor problems that
includes a schedule for initiation of control measures,
inecluding, but not limited to:

i. Optimization of operating and maintenance {C&M)
procedures to reducs the generation of odors; and

ii. An air pollution control/treatment system for, at a
minimum, all enissions from active composting
operations. In addition, an evaluation of the need
for an odor treatment/control eystem shall be
conducted for all other areas such as mixing,
curing and storage areas.

iii. Evaluation of all other odor control cpticns and
their effectiveness/applicability to the source.

iv. Demonstration of contrel plan effectivenass through
the Department approved air dispersion modeling
(see item #1B).

Upon the Department approval of the cempliance plan,
implement all steps of the plan.
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3.

BACT (Beat Available Contrel Technology) is an emission limit
based on the maximum degree of reduction of an air contaminant
emitted from a facility which the Department, on a casge-by-
case basis taking intoc account energy, environmental, economic
impacts and other costs, determines isg achievable thrcough
application of production processes and available mechods,
systems and techniques for contrel of such contaminants.

A BACT analysis (determining BACT) shall be conducted in a
"top-down" manner. All control methods and devicas possible
must be considered; elimination of specific strategies must be
documented on technical, economic or other considerations.
Control methods currently and successfully in long-term use at
other similar facilities will automatically be considered
technically feasible unless substantial documentation to the
contrary is provided,

The minimum level of air pollution control that will be
congidered BACT ig that level which will nor rasult 1in a
condition of nuisance odors off-sites. This criteriacn must be
met regardless of the cost such control would entail.

EXEMPTIONS: The Department recognizes that some sources may
not warrant add-on air pollutien/ocdor control devices for
reasons such as remote site location. Howaver, the Department
has determined that most non-yard waste composting operartions
@e need controls; a pcsition which has been substantiared by
numercus experiences with existing facilities. The Department
will congider, on a case by case basgis, exemptions from the
add-on contrel requirement for new facilitiss, item #1A, (but
not for existing facilities with odor problems), 4if the
proponent can demonstrate a condition of cdor will not occur
due to the size and location of the facility. Such exemptions
will not be considered for facilities in urban areas or very

- close to regidential aveaz in rural arsas. A detailed

dispersion moedeling analysis and other supporting
documentation must be submitted to the Department as parc of
any such examption request,

Facilities that rsceive such an exemption must submit to the
Department, for review and approval, a detailed contingency
plan. The contingency plan must include a written Aagreement
adequate to ensure that an available alternative disposal,
handling, or composting facility exists should odorous
conditions necessitate the routing of the compestable material
to an alternate facility. The contingency plan must also
detail what operation and maintenance steps will be taken to
minimize odors at the facility applying for the examption
should nuisance conditions cccur.
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5.

CRITBRIA FOR APPROVAL: The design of Proposed sources, as
well as proposed modifications to a source, should .be
evaluated for an impact of five (5) Dilutions te Thresholds
(D/T) or less (see Section 7 below and also attached
Supplemental Guidance Document, Section II for the definition
of D/T), as predicted by the Department approved air
dispersion modeling. ( Impacts should be evaluated at the

Property boundary oxr at the point of maximum impact beyond the
proeperty boundary, whi sylts er
Ampact, unless otharwise approved in writing by the

Department.\ In some casas the Department may agree to allow
use of the mMost sensitive receptor as the design point, even
though this may result in a legs stringent requirement than
use of the property boundary, if requested by the applicant
and if adequate justification is submitted to indicate that
the both the existing and future land use in between .the
receptor and facility property line supports such a request.
5 D/T should to be used as a design standard only in
accordance with Section #6 below.

The applicant should demonstrate compliance with a degign
standard (as pradicted at the property boundary or at the
point ‘of maximum impact beyond the property boundary, which
ever results in a higher predicted impact) less than § D/T at
Bites for which the Regicnal Director of the Department’sg
reglonal offics determinas are appropriate due to local
meteorology and topography, previous history of chronic edors
Oor intensity/density of local develcpment.

Uss of 5 D/T as n_;égigga design standard in ne casa sxemptg
a facITIty ¥vom havin tc operat Buch & WAy as to prevent
nulsance co

ava sagigTae 8ss of the rasults of
eTEPIIRnCca tasting. ’

For existing sourcas, as well as proposed and modified sources
after they ars in operation, a cendition of oder will be
determined by Despartment perscnnel (or by local agsncies as

allowsd by the Department’s ragulation 310 COMR 7.82) during
actual sicte vigits and other pertinent information (such asz

complainta} as well as by ccmpliance testing results,
Modeling results which represent conditions at a particulay
poeint in time are not in of themselves sufficient to prove
that an odor does not exist at an operating facility,.

EMISSION LIMITATIONS: The emigsion rates resulting from the
BACT analysig and usad in the modeling to demenstrate
compliance with the design criteria of & D/T, will beccme the
facility’s allowable emission rate. A composting facility may
have more than one emissions limit if more than on= cdor
gource exists at the facility. Potential sources include
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emigsions from treatment 8ystems such as biofilters and
chemical scrubbers, areas that are vented without treatment
(through fans and gtacks or through building ventilation

systema) and outside piles and Brorage areaga, ~

TESTING: All new non-yard waste composting sources and
agposiatad air peliution/cdor Control equipment shculd.undergo
compliance testing either twice per year or at a frequancy
that the Departmant determines ig sufficient to demongtrate
compliance with odor emission limits and/or contrel
efficiencies as contained in any Department approval for the

source, Any existing composting operations that the
hnr\nrtmqnt dono;—minca iz hL.LL.LHH Lo llely TO be generating

off-site odor nuisance conditions may alasc be required to
undergo compliance testing.

unless otherwise approved by the Department. Sampling and
analysis should be conductad in accordance with the attached
"Supplemental Document® . Samples should be taken from the
point{s) of generaticn. 1In no case should sample storage time

excead 24 hours prior to odor analysis.

If the compliance testing indicates an exceedance of the
"back-calculated" emigssions limit, the compecsting facility
should at a minimum initiate a preliminary investigation into
the reasons for the exceedances. " The preliminary
investigation should inecluda at a minimum an evaluation of
whether odor control system and aeraticn system compeonents are
operating correctly. In addition, a s8cope of work for tagks
related to a more detailed and comprehengive evaluation of the
reasons for tha excaasdances should be submitted (witn the
preliminary investigation) to the Department for review and
approval as socon as possibls but in ne case later than 30 days
from the facility’s receipt of the compliance tegting results.
The scope of work should include an evaluation of whether QM
pProcedures can be modified te minimize odor generation rates
at the facility.

DETERMINATION OF NUISANCE: Limited testing can not cover all
bperating conditions and odor leval testing includes some
inherent variability. Therefors, the Department will alssc uge
gite wvigits and will consider other pertinent information
(complaints, ete.) when determining whether ocdor/nuisance
conditions exist ocff-gita regardless of emissions compliance
test reaults., The oparator should complete a standard form
(to be prepared by the Department) for all odor complaints
raceived by tha composting facility, Copies of the completed.
form should be sent to tha Department, the local Board of
Health, and the complainant. :

LM P&GE B9
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Supplemental Guidance Document

The following document discussas in greater detaill the method of
analysls and other guidelines to be used in evaluating odors. It
describes:

I. Odor Generating Operations

I1. General Odor Analysis Procedures
III. Modeling Protocol

IV. Process Operaticn and Maintenance
V. Alr Pollution Contrel Guidelines
VI. Emission Eastimates ‘

Note that much of this guidance is subject to change as new
information becomes available to the Department. This document
should be viewed as guidance, allowing for deviation whera
substantial documentation is provided for an alternative analysis.

I. ODOR GENERATING OPERATIONS

There are many potential odor sourceg at a compost facility. When
conducting an analysis of odeor, the focus must be on individual
areas and unit operations. An "overall” plant odor analysis is not
acceptable except in demonstration of total off-site odor impacts.
Areas are often overlooked and cnly those areas perceivad as major
odor sources are analyzasd. To avoid overlooking potentially
important contributing area sources, each scurca of codor muat be
evaluated and ranked according to its strength and size.

Operations to be specifically analyzed are any areas with potential
odor generation, including but net limited to the following
potential sources (wastewater trasatment plant operations are
included because they are oftsn located on or near the same site as
cocmposting operations):

Wastewater Treatment Plants Head Works/Influent Structure
Grit Channels
Septage Receiving/Treatment/Handling
Aeration Basins
Primary Clarifiers
Secendary Clarifiers
8ludge Thickening and Dewatering
Sludga Processing
8ludge Storage
S8ludge Tranasfer Areas

Cemposting Materials Recaiving Areas
'~ Pre-composating Processing/Storagas
Activa Compesting
Curing
Finished Preoduct Storage
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II. GENZRAL ODOR ANALYSIS PROCEDURES
There are two basic methods of defining odor:

1. By'sfecific compound, for example, hydrogen sulfide. Many
atudies have been conducted and results published on the odor
threshold of various compounds. The avajilable information/
studies on the detaction thregholds for individual compounds
contain a wide range of detection limits (with one to two
orders of magnitude divfersnce for some commoen odorous

compounds) .
2, By an overall rating of the odor without regard to specific
chemicals.  The odor frem compesting, for example, can .be

derived from hundreds of odorous compounds. The quantifying
of an overall odor is sometimes given by the number of
dilutions of clean, odor-free air (plus the one volume of
odorous air) necessary to reduce the odor to a level at which
50% of a particular panel can destect any odor. Thus, a
Dilution to Thresshold (D/T) of § indicates that any given
volume of the cdorous air must be dilutsd with odor-free air
©f 4 times the volumas of cdorous air ip order to diluts the
cdorous sample to a level at which 50% of an odor panal can
detect any odor from the diluted sample. ' :

Cdor can also be rated in terms cf 1its intensity, usually
referenced againat butanol intensity. D/T and “odor -intengity™
levels are often reported together since both are usually ratad as
part of odor panel evaluations. There are advantages and
disadvantages tec eazh of these methods but the one common weakness
is the fact that the ability to detect odors by people is gubject
Lo congiderable variability. This is true for both compound
specific odor threshold levels and evaluation of overall odors. 1In
additicn, odor intensity as measured by butancl intengity (as
opposed to D/T levela) is not readily mcdeled in dispersicn models,

Isaues relevant to both methods are discussed in more detail below
(Sections A and B). Their use/applicability is discussed in
Section C below.

11
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A.  Brecific Compounds

Odor causing compounds are produced during incomplete microbial
oxidation of organic materials (principally carbohydrates and
proteins). Under anaercbic conditions, (a) carbchydrates break
down into odorous  compounds such as alcohols, aldehydes, esters,
and organic acids such as butyric acid and (b) proteins produce
ammonia and aminas, and mercaptans and reduced sulfur compounds .

In reviewing current literature, it wag determined that certain
odor causing compounds are commonly detected during sampling and
analysls of emissions from bicaoclids Processing oparationa. The
specific compounds vary depending upon the exact process and levels
can vary dramatically from facility to facility. The specific
chemicalg depend upon the number and type of operations existing at
the facility. :

The following lists the more common cdorous compounds detected by
type of coperation.

Waptewater Treatment Plant Ammonia and Aminas
(primary and secordary treatment) Hydrogen sulfide

: Mercaptans
Sludge Composting Ammenia

Dimathyl Disulfida
Dimethyl Sulfide
Fatty Acids
Mercaptans

The following additional compounds also have been identified.
However, insufficient information exigts at this time to classify
them as a cause of nuisance problems. These compounda are often
found as a result of wood chip and other bulking agent
decomposition. )

Sludge Composting Limonene and other terpene
compounds

Odor levels for compounds are divided into several classes
including detaction (the lsvel at which an odoer is first detected)
and recogniticn (the level at which the odor can be identified as
a specific compound) 1levels. Within these classes there are also
many divisions such as the 50% and 100%Y recognition levels ({.e.
the level at which 50% and 100% of the people recogniza the odor).
Therefore, for any one compound, there may be many different values
reported for odor thresholds. Varying individual perception
thresholds of odor even complicates tha i{gsue further,
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In the opinion of thae Department, the datarmination of a nuisance
condition resulting from composting odors should not, in the final
analysis, be based on specific chemical thresholds. Because ¢of
-8ynergistic effectg, differant lavels of sensitivity to odeors, and
limitations on analytical methods and other factors a nuisance may
exist even when specific compounds are found to be below any
eatablished thresholdg. Nuisance. datermination should always be a
cags by case judgement.

B.  Qvarall odor Rating (Odor Panel Tasting)

The overall methed of odor analysis doas not identifylindividual
compounds, but useg a total of all odor detected. Thus,

A review of regulations from other Btates indicares that several .

states have ambient odor limits based on D/T levels of 7 - 8 D/T.
California has a 5 D/T ambient limit (for at laast some portions of
the state) as well as limits on D/T lavals (and certain specific
compounds) for emissions from stacks. Agricultural operatiocns are
usually exempted by states but ona etate sets an ambient limit of
127 D/T for such cperations. Other literature refarences cite a
D/T of 5 - 10 as the level at which complaints can begin tc be

expected at many gites.

Tha Odor Policy Work Group (that includes members from a variety of
Divisions- and Bureaus within the Department) has met with
consultants involved in the evaluation of new composting facilities
‘in the New England area, conducted a phone . survey of compesting
Ccperations around the country, reviewsd studies and articles in the
literature, and evaluated applicable dispersion modeling. resulre.
Baged con this review, tha Odor Pelicy Work Group has propossd a
design standard of a maximuz modeled impact of 5 D/T at thae
Fropsrty line (or most ssnsitive Tecasptor if approved by the
Departmeant) to be used as a nininum design standard for emissions
frzom odor control systems at most properly operated composting
operations.

Thes Department may however require as part of facility permitting
that tha applicant demonstrate compliance with a design standard
(as predictad at the property line and/or most sensitive receptor)
less than 5 D/T at sites for which the Regional Director of the
Department’s regional office determinas are . appropriate. due to
local meteoroclegy and topography, previous history of chronic odors
or intensity/density of local development.

13
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Even scrubbers and biofilters (as well ag storage plles) at
properly operated facilities emit regsidual odors that can be
detected in odor panel testing. For this reason the Department is
concerned that uss of a mandatory design criteria more stringant
than 5 D/T for all facilities may result in many properly coperated
composting facilities not being allowed to attempt to demongtratre
that the facility can oparate without creating off-site nuisance
conditions. Such an effect could have a serious impact on the
feasibility of composting oparations in Massachugetts,

Use of 5 D/T as a gminimum design standard in no cass sxXempts a
facility frem having to operate in such a way as to prevent
nuigance conditions from cacurring off-site. The facility operator
is responsible for ensuring that nuisance conditions do not ogour
off-eite (beyond the property lina) regardless of the D/T level
designed for and regardless of the rasults cf compliance testing.

C. Appilicability to Design

After review of the advantages of the different approaches to odor
analysis and the inherent limitations of each, a combination of
methods 15 prescribed. Specifically:

1. Specific chemicals can bes used for air pellution -
treatment efficiency evaluation and should be congidered
by the facility operator as a tool to evaluate design
performance as appropriate. In such uses, individual
chemicals measured by existing analytical pProcedures can
help evaluate the performance of control equipment.

2, Cverall odor is to be used for total off-site impacts
(demonstration of odor impact}. As such, 'individual
scurces (stacks, biofilters, outside operations, etc.)
that generate significant odor emissions will also have
an overall odor lavel performance emissions standard
agsocliated with them. '

D. Qdor Panal Tewsting Procsdures
1. Oder samples should be collected into gas sampling bags
made of Tedlar unless ctherwise approved by the
Department. Odor samples should he collectad using a
sampling line made of an odor-free, chemically inert and
nen-reactive material.
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2. - The sampling bag should be filled purged with the sample
at least once pricr to collecting the ‘Bample to
precondition the sampling line and the interior walls of

the gampling bgg. The gas should be tranaferred directly

Sources of contamination sueh as pumps. Samples should
be maintained at ambient temperature and contact with
direct sunlight should be avoidad. Under no
circumstances should sample storage exceed 24 hours.

3. Alr flow should be Tagulated at a minimum of 3 litars per
minute per gnifs Port unless otherwise approved in
writing by tha Department. Therefore, total air flow
rate to the olfactometer (that ‘consists of three ports)
would be & minimum of 9 liters per minute unless

4. Cdor panels shall congist of a minimum of 6 to &
individualg preferably comprigped of non-smokers and of
both genders. Ppanelists should be screened and trained,

5. All olfactometer parts that come info diract contact with
the gample in any way must be chemically inert and non-
reactive and must be able to Lm purged cor claaned

quickly.
III. MODRLING PROCEDURZS

Modeling protocols must be submittad to the Department for

approval. In  general, the protocol ghould follow the
recommendations contained in the Department - Bureau - of Waste
Prevantion’s e n , datad

6/1/94. These are minimum requirements and specific projects may
require further or additicnmal modeling based on the site, initia)l
modeling results or othar Department requiremants. To highlight:

. Uses the BPA approved ISCST medel and ingtruction manual. Uge
generic worst-case meteorological dara. Site sgpecific
meteorology can be used for refined analysis i1f 1imit isg
exceeded in screening. Site specific data must first be
approved by DAQC modeling branch.

] Incorperate downwash and terrain factors in the model ;

° Mcdel all sources simultaneously for total impaces;

* Model using worst-cage, short term, peak odor emission rates,

L Accaptabla 1imi* (for tha Purposes of design and compliance

testing) is a modaled impact not greater than 5 D/T at the

S - 8
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more stringent of eithar (a) the property boundary (b) the
paximun ground-level impact off-site, under 8tability class E
for ground level 80urces or the most congervativa stability
claas for discharges from Btacksa, unlesgs otherwise approved in
writing by the Department. In some cased the Department may
agree to allow use of tha moat 8ensitive receptor as the
deslgn point, even though this may result in a less stringent
requirement than use of the Property boundary, if requested by
the applicant and if adequate justification is submittad to
indicate that the both the exigting and furure lang ugse in
baetwean the Taceptor and facility Property line supports such

IV. PROC2SS8 OPERATION AND MAINTENANCE GUIDELINES

contrel equipment. New facilities must be designed to ensure that
the faciliry will employ procedures and equipment effective to
minimize odorsg, Plans submittad for approval regarding
optimization of O & M for all facilities should include bur not be
limited te the following:

A, Evaluate materials handling practices prior to mixing with
bulking agent including but not limitad Lo: storage time,
miramd T e AA e d e el e . . N .

B. Mixing systems should be degigned and/or upgraded to produce

an initial homogencus mix without large clumps of raw compost
material. For sludge composting exceassive moisture should be
avoided. Aeration systems should ke desgigned and/or upgraded
to engure that adequate and timely aeration is provided to all
parts of the piles during active composting.

C. All bicseclids coxposting systama should be tamperaturas
faedback controlled systams such that the tamparature ig
controlled within the optimum range (not greater than
60-65° C praferably below §0°) . Uniferm aeration is Decapsary
for effective treatment and odor minimizaticon. Uniform
aeration should be reflected in a uniform temperature profile
within the composting masa.

D. Proper pile height, active compodting time, and curing time
muzt be maintained. :

E. Curing/storage piles have been shown t2 be a source of odors

5 -7
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at some facilities. Air dispersion modeling using reliable
data and availablility of buffer Zzones at the gite should be
used to determine whether curing piles should be located im an
enclosed building. Regardlegs all curing piles ghould be
covered and facilities should be svaluated on a case by case
basis to determine whether covering of storage piles ig
necesgesary to prevent re-egtablishment of biclogical conditions
conducive to odor generation. Some facilities will need a
dedicated asration system for curing and possibly even storage
Piles. All facilities should have, at a minimum, access toc an
available portable seration system available for uss on curing
and/or storage piles. ”

F, Storage of finished compost product should be minimizaed to

avold potential odors and in general should not exceed one
year.

V. AIR POLLUTION CONTROL TECHNOLOGY GUIDELINES

Baged on Department experience, available literature and other
information, any analysis for cdor or odor control should, at a
minimum, be based on the focllowing assumptions/findings:

A. am o b

1. While single atage scrubbers can be effective for ammonia
removal, they are not considered to be very effective for
the simultanecus removal of both reduced sulfur compounds
and ammonia,

2, If wet chemical scrubbing is the odor control technolegy
chosen to remova reduced sulfur compounds, and a first
stage scrubber is required for ammonia removal, then a
three stage scrubber may be reguired to optimize reduced
sulfur emissions removal and to prevent excassive
chlorine emissions. 1In a three stage system, the first
stage is designed for ammonia removal; the second stage
for oxidation of reduced sulfur compounds, and the third
stage for removal of chlorine carry over from the gsecond
atage. The available information points to the need in
many cases for the third staga to control chlorine odors
and emissions and to allow the operators of the facility
to optimiza contrel of raduced sulfur compounds in the
gecond stage.

3. The ammonia removal efficiency of the firat stage ghould
be checked to ensure that ammonia does not carry-over
into the second stage where it may interfere with thae
oxidation of odor causing compounds in the second stage.
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4. The pRE of the seccond stage should be continuously
monitered to ensure that any acid carryover from the
first stage does not lower the PH of tha second stage

excesgsively,
Rigfilters
1. There now appears to be adaquate testing data to

demonstrate that bicfilters can effectively remove odors
from the emisasions frem sewage sludge (biocsolids)
composting facilities whan thes biofiltsrs are operataed
and maintained correctly.

2. Biofilters should be designad at a 1oading rates not to
exceed 3 cubic feet par minute par square foot (3 CPM/SP)
unless otherwise approved in writing by the Department.

3. Inclusion of an irrigation/humidification system that is
adsquate to prevent drying out of the biofilter ia
critical.

4. Pre-scrubbing to prevent excasgive ammonia and

'particulate loading is impertant for some facilities and
should .be addressed by the project consultant.

5. Biofilters should alsoc be designed with an empty bed
detention time of 45 - gp seconds and should be
3 to 4 feet in depth,

6. The proponent shall provide for a short term contingency
in the event of catastrophic failure or for routine
replacement of the biofiltration system bed media. -The
duration of each contingency event shall be for a period
necessary to re-establish a population of organisms
within the bed for optimum pollutant removal.

E1z_9;_5s5ix3;1d_ﬁludgg_a111;ignhiankn;ingxka;senstL

The test data available to date is not sufficient for the
Department to consider this a proven, and steady state odor

control technology at this time. If additional test data
becomes available, the Department will revigit the status of
this technology. The Department dces however encourage

"innovative technology and will consider applications for pilot

or demonstration projects on a case-by-cage bagis.

VI. EMISSION ESTIMATES

Whenever possible, data from the actual cperations at the facility
being evaluated should be used in any analysia. For new or
modified facilities data from similar processes at other facilities

E -3
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may be acceptable, depending on the extent of prbcess gimilarities.
Pilot testing may be considered as an alternative in some cases.

Tha project proponent should Clearly state what methodology was
used te estimate emisgion rater ured from both centrollaead and
uncontrolled areas. Comparisons of other "sinmilar® facilities must
include similarities and differences in EVAC criteriax. Emission
Tates f{rom each area should be edjusted accordingly. All
supporting data and assumptions used must be clearly astated.

For the purposes of dispersion modeling of property line/receptor
impacts, emisgsions from blofilters should be assumed to be not lass
than approximately %0 D/T on average unlesa adequate info is
submitted otherwinse, even though some facilities may perform better
on an on-going basis.

S - 10
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July 27, 1999

Edward L. Kropp, Chief

Office of Air Quality

WV Division of Environmentzal Protection
1558 Washington Street, East

Charleston, West Virginia 25311

Re:  Proposed Modifications to 45 CSR
1,2,3,4,5,6,7,10,16, 17, 18, 23, 25, 33, and
34.
Dear Chief Kropp:

The West Virginia Chamber of Commerce (“Chamber”) was a faithful participant in
the Office of Air Quality (“OAQ”) convened Stakeholder Regulatory Review Workgroup.
From those meetings came a number of recommendations and suggestions that were
presented to the OAQ for consideration in proposing revision to the West Virginia air quality
regulatory program. The Chamber extends its compliments to the OAQ staff for the long
hours it committed to this effort. The Chamber is supportive of the review process as a
forum available to everyone (o listen, leamn, and draft proposed state air policy. The open
exchange of concerns, ideas, and recommendations has resulted in a proposal package the
genesis of which the participants can clearly understand. In some instances compromise was
required. The Chamber supports this package of regulatory revisions in the spirit of
compromise. These recommended proposals, as a whole, are appropriate and result in
improvement in the state air quality program.

The following deratled cominents are provided on behalf of the West Virginia
Chamber of Commerce.

45 CSR 2 - Particulate Emissions from Roilers

Section 3 Visible Emission Standards - The Chamber had urged consideration of
modifications to the criteria for allowing an alternative visible emission standard. The
Chamber supports the inclusion of the modifications to the regulation to make it more
consistent with the six minute averaging of the rule and to meet the needs of the regulated
community, without compromising the ultimate ambient air quality for particulates,




Section 8 Testing, Monitoring, Recordkeeping and Reporting - The OAQ presented to the
Stakeholder Review Workgroup a number of modifications it proposed concerning testing,
monitoring, recordkeeping and reporting. The Chamber has supported those modifications,
where appropriate. The Chamber has strongly urged the agency to recognize that
demonstration of compliance can be affected through a number of tools, to include sampling
and monitoring. It is the Chamber’s expectation that the OAQ will continue to recognize the
varied options available concerning testing and monitoring. The Chamber has supported
enhanced recordkeeping and reporting to the extent that the OAQ was willing to work with
the regulated sources to develop a useful regulatory tool that would not be unnecessarily
burdensome and expensive. Based upon the representations of the OAQ that its intent was
to enhance the recordkeeping and reporting to assure the effectiveness of Regulation 2, the

Chamber supports the regulatory revisions.

Section 8.4 addresses the potential need for the development of alternatives to the testing,
monitoring and reporting requirements of the rule. The Chamber is supportive of the
inclusion of this concept. The OAQ proposes to recognize unique operational characteristics
that either make the implementation of Regulation 2, Section § impossible or unreasonable.
This modification is evidence of the OAQ’s commitment to work toward the development
of a program that works with the regulated community to assure an effective air quality
regulatory requirement. The Chamber applauds these and other similar efforts,

During the Stakeholder Review process it was determined that the development of an
interpretive rule would be appropriate to complement the modifications to Section 8. The
Chamber stands ready to participate in the development of that rule.

45 CSR 3 - Hot Mix Asphalt

Regulation 3 had not undergone review since 1979. Many of the modifications to this
regulation have been proposed to update and streamline the rule. The Chamber is supportive

of the proposed changes.

Section 3.2 Start-up and Shut-down of Qperations - During the Stakeholder Review Process,
the Chamber had urged regulatory recognition of shut-down conditions, as has been done
under the remainder of the OAQ regulatory program. The OAQ has proposed inclusion
thereof. Again, the Chamber applauds the efforts of the OAQ to streamline the regulations
and create consistency where possible.

45 CSR 4 - Objectionable Odors

Regulation 4 is being proposed for significant modification in response to the QAQ’s
recommendations. The Stakeholder Review Process engaged in lengthy discussions over the
concerns of the agency and the problems they wished to see addressed. The Chamber
participated in those discussions and is supportive of this ultimate proposal. This rule is new
and we will all learn more about its impact on the air quality program as the agency begins
to administer it. This proposal is a good first attempt.



Section 2.5 Objectionable Odors - This proposed definition underwent a great deal of
discussion during the Stakeholder Review Process. The Chamber is supportive of this
definition based upon the representation by the agency that this odor regulation would be
implemented based upon a combination of factors (investigations, determinations, and
complaints). Recognition of the need for a combination of factors gives the definition of
“objectionable odors” the depth it needs to avoid abuse by reported complaints that may or
may not be inspired by an environmental condition. The Chamber is supportive of a well
designed regulatory program that assures the environmental regulations will not be subject
to abuse by parties who may wish to use it to advance alterative political objectives.

Section 4.1 Accidental and QOther Infrequent Emissions, Reporting - The Chamber had
advanced a concern about the need to create an affirmative obligation for the reporting of
accidental or other infrequent emissions that was reasonable. The OAQ’s proposal both
creates the obligation and clarifies that such a report is due upon the reasonable
determination by a person that they are responsible for the objectionable odor. The Chamber
is supportive of this language and believes its reasonableness standard complements other
more stringent reporting obligations that are truly environmentally-based. The Chamber
notes a typographical error where the last line of this regulation should read: “reasonably has
knowledge of such discharge.”

Section 7 Enforcement - This language is written such that it fails to recognize the
notification and investigation process described in Section 3 of this rule. The Chamber is
supportive of the need for the OAQ to preserve its authority to exercise its enforcement
authorities when the emission of air pollution is causing a violation of the WV Air Pollution
Control Act. The Stakeholder Review Process invested significant resources in developing
this rule. The Chamber presumes the OAQ intended for this language in Section 7 as a
reservation of enforcement authority that would be invoked after reasonable efforts to
implement Section 3 had failed.

45 CSR 5 - Coal Preparation Plants, Coal Handling, and Coal Refuse

This regulation has been expanded to incorporate the current 45 CSR 1 which
regulates coal refuse. In the interest of consolidating the air quality regulations that impact
the coal industry, it was proposed that its requirements be combined with 45 CSR 5. The
Chamber participated in the efforts to combine these regulations and complements the
OAQ’s efforts to affect this combination as seamlessly as possible. This modification is
consistent with the intent and purpose of the Stakeholder Review Process which was to

revise and update.

Sections 3.2 and 3.3 Particulate Emission Limits - The OAQ has proposed revision to the
opacity limits by offering the statement, during the Stakeholder Review Process, that these
revisions were based upon the nezd to address the calculation of averaging, as opposed to
aggregation. The regulatory impact of these changes was not readily apparent to any of the
participants in the Review Process, to include the OAQ. It is the understanding of the
Chamber that these revisions were not intended to be submitted, since the Stakeholder
participants were so unclear as to the impact of the proposed change. The Chamber urges
that the regulation be restored to its original language.




Section 10 Reports and Testing - The Chamber supports the proposed modifications to this
section to emphasize the EPA test methods used by most operations. The proposal merely
updates and refines the regulation without changing its effect,

Section 11 Variance - The proposed modifications to the administrative process of granting
a variance were discussed at length during the Stakeholder Review Process. The intent of
the modifications was to provide a well defined process for managing equipment failure.
The Chamber supports the OAQ’s inclusion of these revisions. The suggested modifications
will serve to enhance the smooth administration of the variance process that currently exists.
Administrative efficiency is an important factor and the Chamber applauds the agency’s
efforts to incorporate such changes.

45 CSR 6 - Combustion of Refuse

Section 3.1.c.4 Pre-Approval of Burning - The proposed revisions to Regulation 6 are
principally those revisions recommended by the OAQ during the Stakeholder Review
Process. Generally, these modifications have been designed to update this regulation. The
Chamber is supportive of the proposed changes and further recommends that the agency
consider the development of an interpretive rule, or other appropriate administrative tool for
implementation, that will provide guidance to the regulated community conceming the new
requirement that approval to conduct burning of land clearing debris must be obtained.
Consistent with the stated goals of this regulatory review process, clear communication as
to what the agency expects of the regulated community will go far to assure smooth
implementation of the modified provisions of Section 3.1.¢c.4.

45 CSR 7 - Particulate Emissions from Manufacturing Processes

The Stakeholder Review Process devoted significant time to exploring the particulate
emissions control program as set forth under Regulation 7. This is a complex rule that
attempts to regulate a very diverse universe of manufacturing processes. This fact alone
seriously complicates any effort to streamline and clarify its intent. The Chamber extends
it complements to the OAQ staff for its efforts during the Stakeholder discussions to explain
the agency’s needs with regard to this rule. The Chamber recommends for consideration the
future need to review the merit of splitting Regulation 7 into several small regulations that
are industry category specific. Such a split would significantly simplify the implementation
and compliance with this rule.

Section 2.18 Maintenance Operations - The Chamber had proposed consideration by the
Stakeholder Workgroup the need to recognize that certain maintenance operations result in
emissions of particles that are not clearly defined under Regulation 7. This lack of clarity
had resulted in inconsistent interpretation and enforcement. In response to that request, the
OAQ has proposed a definition and a well defined exemption for certain maintenance
operations that are not adversely impacting air quality under Section 10.3. The Chamber is
supportive of these revisions as resulting in clarification of the regulation. These revisions
recognize the fact that certain maintenance operations are insignificant and infrequent
sources of particles not warranting extensive regulation, but instead warranting management

through good engineering practices.




Section 2.39.d Type ‘d” Manufacturing Processes - The Chamber had raise concerns over the
need to clarify the scope of those manufacturing processes in which material of any origin
undergoes a chemical change. In response to those comments, the OAQ has proposed the
phrase “and this chemical change results in the emission of particulate matter to the
atmosphere.” The Chamber supports this change as one that serves to enhance the
implementation of and compliance with this rule.

Section 3.7 Emissions from Storage Structures - The revisions to this section were intended
by the Stakeholder Workgroup to be clarifying modifications to the requirement to control
emissions from storage structures. The Chamber supports this revision as one that serves to
streamline the requirement to control emissions from storage structures.

Section 5 - Control of Fugitive Particulate Matter - It was proposed by the Chamber that it
would be appropriate to add language to expand the meaning of a fugitive particulate control
system to include process equipment design, control equipment design or operation and
maintenance procedures. These are important and effective alternatives that warranted
recognition in the regulatory program. The OAQ has proposed inclusion of these alternatives
confirming these fugitive control measures. The Chamber supports these modifications as
enhancements to the meaning of the rule.

Section 10 - Alternative Visible Emigssion Standards - The Stakeholder Workgroup engaged
in extensive discussions over the need to provide a similar process for demonstrating the
need for an alternative visible emission standard for start-up and shutdowns as exists for
sources of particles that are regulated from boilers. The results of those discussions are
found in the proposed new section 10.4. The Chamber supports these recommended changes
that create a process by which a manufacturing source operation is afforded the opportunity
of demonstrating the need for an alternative standard that is protective of air quality.

Sections 10.5 and 10.6 Deminimus Sources of Particles - During the Stakeholder Review,
the Chamber had urged the agency to recognize those manufacturing operations that emuit
deminimus amounts of particles and mineral acids. Inclusion of these new sections is a
positive addition to the program. The Chamber is strongly supports an effective regulatory
program that targets those sources that have a reasonable potential of adversely impacting
air quality and that excludes those sources that do not.

Section 11 - Alternative Emission Limits for Duplicate Source QOperations - The OAQ has
proposed a section to address duplicate source operations that elect to petition for an
alternative emission limit in response comments raised in the Stakeholder Review Process.
It was recognized by the Stakeholder Review Workgroup that the issues surrounding the state
“duplicate source” rule are very complex. The Chamber supports inclusion of this section
that serves to create a review process for alternative emission limits for duplicate source
operations. This provides an alternative to litigation which enhances regulatory efficiency.

The Chamber advocated for the removal of the “duplicate source” provisions as an archaic
regulatory tool that has long since been rendered obsolete by the Clean Air Act Amendments
and specifically by the NSR program. It is recommended that future modifications to

Regulation 7 should focus on the need to eliminate these requirements.




45 CSR 10 - Sulfur Oxides

Section 3.4.b. Individyal Allowable Stack Emission Rates - The Chamber supports the
OAQ’s inclusion of provisions that would allow the agency to address those facilities with
individual stack allowable emission rates differing from those calculated under the rule,
based upon compliance with the criteria set forth in 3.4.b.1 through 3.4.b.6. This rule
revision is evidence of the agency’s interest in working with the regulated community to
assure an implementable program that results in protection of air quality.

Section 4.1.e Deminimus Operations - During the Stakeholder Review, the Chamber had
urged the agency to recognize those manufacturing operations that emit deminimus amounts
of sulfur oxides. Inclusion of this new section is a positive addition to the program. The
Chamber is strongly supports an effective regulatory program that targets those sources that
have a reasonable potential of adversely impacting air quality and that excludes those sources
that do not.

Section 8 Testing, Monitoring, Recordkeeping and Reporting - The OAQ presented to the
Stakeholder Review Workeroup a number of modifications it proposed conceming testing,
monitoring, recordkeeping and reporting. The Chamber has supported those modifications,
where appropriate. The Chamber has strongly urged the agency to recognize that
demonstration of compliance can be affected through a number of tools to include sampling
and monitoring. It is the Chamber’s expectation that the OAQ will continue to recognize the
varied options available concerning testing and monitoring. The Chamber has supported
enhanced recordkeeping and reporting to the extent that the OAQ was willing to work with
the regulated sources to develop a useful regulatory tool that would not be unnecessarily
burdensome and expensive. Based upon the representations of the OAQ that its intent was
to enhance the recordkeeping and reporting to assure the effectiveness of Regulation 10, the
Chamber supports the regulatory revisions.

During the Stakeholder Review process it was determined that the development of an
interpretive rule would be appropriate to complement the modifications to Section 8. The
Chamber stands ready to participate in the development of that rule.

Section 10.3 Exemptigns - The Chamber supports the proposed exemption from the testing,
monitoring, recordkeeping and reporting requirements for those operations that are known
not to emit levels of sulfur oxides to warrant such requirements. These proposed
modifications are clearly intended to strearnline the regulation and provide for an appropriate
level of regulation commensurate with the environmental impact.

45 CSR 17 - Fugitive Particulate Matter

The proposed revisions to Regulation 17 were presented to the Stakeholder Review
Workgroup by the OAQ. The OAQ expressed the need to have a regulatory tool that could
be used to require management of fugitive emissions from sources that were not otherwise
subject to the OAQ regulatory program. In recognition of that expressed need, it was agreed
by the Stakeholder Workgroup that Regulation 17 should be significantly expanded. The



Chamber is supportive of these proposed changes that create a process by which sources
would be contacted by the agency and efforts expended to develop a reasonable emissions
control or suppression program.

45 CSR 18 - Meat Firing

The Stakeholder Workgoup discussed the history of the promulgation of the meat-firing
regulation and concluded that this regulation was no longer warranted, based upon the fact
that its provisions had not recently been invoked, implemented, or useful in an manner to the
public, the agency or the potential regulated community. The Chamber supports the
elimination of this regulation as clearly within the scope of updating the OAQ program.

Additional modifications have been proposed by the Office of Air Quality for the
following regulations to make necessary and appropriate cross-references to the federal
program. The Chamber is supportive of these modifications.

45 CSR 16 - New Source Performance Standards
45 CSR 23 - Municipal Solid Waste Landfills
45 CSR 25 - Hazardous Waste Treatment, Storage, or Disposal Facilities
45 CSR 33 - Acid Rain
45 CSR 34 - Hazardous Air Pollutants

In conclusion, the Chamber provided an oral statement at the hearing of July 19, 1999.
In that statement the Chamber urged that a thorough Response to Comments be provided by
the OAQ concerning the proposed rulemaking package that will explain the intent of the
modifications as was agreed during the Stakeholder Review Process. This will serve to
memorialize the changes that will be made to the regulations and provide guidance

concerning the implementation of these changes.

Respectfully, submitted this 27th of July, 1999.

of Commerce
Jackson & Kelly, PLLC
Post Office Box 553
Charleston, West Virginia 25311
(304) 340-1019
(304) 340-1130 facsimile
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COMMENTS:

I have been involved in developing a protocol for measuring composting odors and developing

remediation procedures.l I am pleased to comment on your proposed regulation (45CSR4).

While your efforts have been wel] intentioned, I find the results weak and ineffectual. For

example, definitions (45-4-2) does not describe odor or current methods for measurement or

remediation.

1T also teach "Commercial Composting" at WVL.
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SECTION 45-4-3 “Objectionable Odor Prohibited” actually permits the person
generating offensive off-site doors to continue generating such odors as long as they
are conducting related studies “as approved by the Director”.

I submit to you, sir, that when serious odor events occur the time for studies is over
(these should have been done in the permitting process). Now is the time for ACTION -
this means immediate remediation and shut-down as required.

I strongly recommend we adopt the draft “COMPOST FAGILITY REGULATIONS”
Commonwealth of Massachusetts. '

In @ conversation with Sumner Martinson, Massachusetts DEP 7120/99, he affirmed that
these regulations have been very helpful in developing the Composting Industry in
Massachusetts while at the same time pratecting the public from offensive odor events.
He further said these rules would have been adopted earlier, but being held up until
solid waste rules under review can be brought up-to-speed as a package. Inthe
meantime, they will continue to use the Draft Regulation without exception!

Dr. R. G. Diener, P.E., Professor
Agricuitural & Environmental Education
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Draft Guidance and Policy for the
Evaluation of Odors at Composting Facilities

INTRODUCTION

The Massachugsatts Department of Environmental Protection’s (the
"Department’s) Integrated Waste Management Strategy applies to all
waste streams regulated by the Department. The hierarchy of this
8trategy is to first reduce the generation of wastes. Once a waste
is unavoidably generated, the strategy encourages attempts to
" productively reuse or recycle this waste material. The last reseortc
is the direct disposal of wagte materials without any reuse/
recycling or treatment.

Composting of organic waste materisls 1s an important process that
allows for the effective recycling of these biodegradable wasta
materials. Most of the composting experience in Massachusetts has
been with domestic wastewater sludge (biosolids) and yard waste,
however there is growing local interest in composting fractions of
the municipal solid waste stream, agricultural and food-processing
wastes, Composting is not a new techrnology. Composting hag been
practiced for centuries and has been considered a viable sludge
management optien for 15 - 20 years (or longer) .

While there have been many municipal sludge success stories across
the country there have also been some notable failures,
Unfortunately, in Massachusetts, our experiences have included many
in the "failure® category rather than in the "success category".
The nature of the corganic material being handled and the proximity
of many composting operations to local residents make sludge
composting a likely candidate for odor problems.

Odor problems can be very technically complex to control and costly
Lo manage if not properly considered during the preject planning
and design phases for facilitjes,

The objective in permitting new compeosting facilities is to assure
that reasonable steps are taken proactively to prevent off-site
nuisance odors from occurring. Based on the Department’s
experience with existing operations, it is prudent to develop sound
cdor management strategies in the planning and design phases of the
project. Costs for contrcls are usually less costly if done as
part of the initial project design, rather than as "add-ons" once
the project is up and operating.

This document was prepared specifically for operations which
invalve the composting of biosolids (sewage sludge) and municipal
sclid waste. However, the general methodclogy and procedures can
be applied to the evaluation of other sources of odors on a casge-
by-case basis. The Department generally uses individual cempounds
for evaluating non-composting wastewater treatment plant odors.

Intro - 1
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APPLICABILITY: This policy was prepared primarily for biosclids
(sludge) and municipal (non-yard waste): solid waste composting
facilities but the Department may use the policy on a case by case
basis for yard waste composting odors and other odors as
appropriate,

The intent of this document is to provide consistency and guidance
in the complex area of odor control and evaluation at composting
operations, Nothing contained herein should be construed as
prohibiting further requirements or review as deemed appropriate on
a case by case basis. Further, nothing in this policy should be
construed as allowing a condition of air pellution (odor nuisance)
as defined in 310 CMR 7.00 "Air Pollution Coentrol Regulations™.
Additional methods and guidelines are outlined in the "Supplemantal
Guidance Document", attached.

1. PROPOSED (NEW) SOURCES: Experience has shown that the need
for odor control is the rule rather than the exception at
biosclids and municipal solid waste composting facilities.
Therefore, except as outlined in item #4 below, proposed (new)
non-yard waste composting facilities must:

A. Include air pollution control for all emissions frem
active composting operations and analyze whether other
scurces (general building ventilation air, mixing area,
curing piles, etc.) need controls. Any odor control
Lreatment systems should be designed consistent with the
attached "Supplemental Doccument"., The level of contrecl,
BACT, shall include all reasonable practices to
reduce/minimize odors and add-con controls as determined
by a BACT analysis (s=e definition of EACT, item &3).

B. Demonstrate through Department approved air dispersicn
modeling that any odors emitted will not result in a
predicted off-site nuisance odor conditioen. All
composting odors, all odors from non-composting
operations at the site (i.e, wastewater treatment unit
processes) that are generated at sufficient levels to
cause off-site nuisance conditions and all residual odors
remaining after controls should be included as inputs to
the model.
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C.

Prepare and submit to the Department for review and
approval an odor management plan that incorporates Best
Management Practicesg (BMPs) . The odor management plan
should include at a minimum the following:

i, a plan that details specific operational procedures
that shall be used to minimize odor generation,

ii. a contingency plan for facility wupset and/or
nuisance conditions,

iii. a complaint response program and a proposal for a
community outreach/involvement program.

2. EXISTING SOURCE ODOR PROBLEMS: Existing facilities that the
Department determines are creating or contributing to an
off-site nuisance condition should:

A.

Identify and quantify all sources of odor at the site,
including odors from non-composting activities;

Prepare and submit to the Department (within the time

‘frame determined by the Department’s regiocnal cffice) a

compliance plan to remedy the existing odor problems that
includes a schedule for initiation of control measures,
including, but not limited to-:

i. Optimization of cperating and maintenance (0&M)
procedures to reduce the generaticn of odors; and

ii. An air pollution control/treatment system for, at a
minimum, all emissions from active composting
operations. In addition, an evaluation of the need
for an odor treatment/control system shall be
conducted for all other areas such as mixing,
curing and storage areas.

iii. Evaluation of all other odor contrel options and
their effectiveness/applicability to the source,

iv. Demonstration of control plan effectiveness through
the Department approved air dispersion modeling
{(see item #1B).

Upon the Department approval of the compliance plan,
implement all steps of the Elan,
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BACT (Best Available Control Technology) is an emission limit
based on the maximum degree of reduction of anp ailr contaminant
emitted from a facility which the Department, on a case-by-
case basis taking into account enerqgy, environmental, economic
impacts and other costs, determines ig achievable through
application of production processes and available methods,
Sy&tems and techniques for control of such ¢ontaminants,

A BACT analysis (determining BACT) shall be conducted in a
"top-down" manner. AaAll control methods and devices possible
muUst be considered; elimination of specific strategies must be
documented on technical, econeomic or other congiderations.
Control methods currently and Successfully in long-term use at
other sgimilar facilities will automatically be considered
technically feasible unless substantial documentation to the
contrary is provided.

The minimum level of air pollution control that will be
considered BACT is that level whieh will not result igp a
condition of nuisance odors off-gite. Thisg criteriaon must be
met regardless of the cost such control would entail,

EXEMPTIONS: The Department recognizes that some scourcess may
not warrant add-on air pollution/odor control devices for
reasons such as remote site locaticon. Howaver, the Department
has determined that mogt nen-yard waste composting cperations
do need controls; a Pcsition which has bean substantiated by
numerceus experiences with existing faciliries, The Deparcment
will consider, on =z case by case basis, exemptions from the
add-on control requirement for new facilities, item #1A, (but
not for existing facilities with odor pProblems), if the
Proponent can demonstrate a condition of odor will not occur
due to the size and locatien of the facility. "such exemptions
will not be considered for facilities in urban areas or very
" close to residential areas in rural areas. A detailed
dispersion modeling analysis and other supporting
documentation musgt be submitted to the Department as part of
any such exemption request.,

Facilities that receive such an exemption must submit to the
Department, for review and approval, a detailed contingency
plan. The contingency plan must include a written agreemant
adequate to ensure that an available alternative disposal,
handling, or compesting facility exists should odorousg
conditions necessitate the routing of the compcstable material
Lo an alternate facility, The contingency plan must also
detail what cperation and maintenance steps will be taken to
minimize odors at the facility applying for the exXemotion
should nuisance conditions occur,
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5.

CRITERIA FOR APPROVAL The design of Proposed sources, as
well ag Proposged modificationg to g Bource, ghould ke
evaluated for an impact ©f five (5) Dilutions to Threshoids
(D/T} or legs (see Sectien 7 below angd alsc attacheg
Supplemental Guidance Document, Section 17T for the definition
of D/T), as bPredicted by the Department approved air
dispersion modeling. ( Impacts should be evaluateq at the

- Property boundary or at the point of maximum impact bevond the
roperty bo axry, whichever results in 3 n;ggg;_ﬁiéaiiiéa
Srpas oynda

otherwisge approved in writing by the
Department.\ In sonme cases the Department may agree to allow
use of the mosgt sensitive receptor ag the design point, even
though this May result in a lesg stringant requirement than
use of the Property boundary, ir requested by the applicant
and if adequate justification ig submitted to indicate that
the both the existing and future land uge in between .the
receptor and facility broperty line Supports such a request,
5 D/T should to be wused ag g4 design g8tandard only in
accordance with Section #6 below.

The applicant should demonstrate compliance with s design
standard (asg pPredicted at the pProperty boundary or at the
point ‘of maximum impact beyond the pProperty boundary, which
SVer results in a higher Predicted impact) less than 5 D/T at
Sites for which the Regicnal Direcror cf the Department’'g’
regicnal office determines are abpropriate dus to lecal
meteorclogy and topography, pPrevious history of cnronic cdors
or intensity/density of local development .

Use of 5 D/T ag a mindmum design standard in no casge examntg
a facllIty from baving to cperata in such a way as to prevent
nuisance condition -gite, The facility
cperator is rasponaible for ensuring that nuisance conditions
O NOL OCCUr Ooff-gifa (beyond the Property lina) regardlegg of

LR& D/T Tavel designed for ang regardless of tha resulteg of
“CTHpiiance testing, i

For existing Bources, as well ag Proposed and modified Bources
after they are ip operation, a condition of odor will be
detarmined by Departmant bPersonnel (or by local agencies ag
allowed by the Department’g Tegulation 310 cMzp 7.52) during
actual gite vigits and other Pertinent informaticn (such asg
complaints) asg well a3 by compliance testing rasules.

EMISsION LIMITATIONS: The emission rates resulting from the
BACT analysis ang used in the modeling to demonstrate
compliance with the design criteria of 5 D/T, will bgcqme the
facility’sg allowable emigssicn rate. A composting‘faCLllty may
have more than one emissiong limit if more than one cdor
Source exists at the facility. Potential sources include
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emissions from Lreatment 8ystems such ag biofilters and
chemical scrubbers, dreas that are vented without treatment
(through fans anqd stacks or through building ventilation
systems) and outside piles ang storage areas.

7. TESTING: All new non-yard waste composting sources and

that the Department determines ig sufficient to demonstrate
compliance with odor emission limits and/or control
efficiencies asg contained in any Department approval for the
source, Any existing composting operations that the
Department determines inp writing is likely to be generating

Compliance testing should consist of odor panel analysig of

amples taken at the points of generation and the analysig
unless otherwige approved by the Department. Sampling and
analysis should be conducted in ‘accordance with the attached
"Supplemental Document®, Samples should be taken from the
point (s) of generation. In no case should sample storage time
.exceed 24 hours prior te odor analysis,

If the compliance testing indicates an exceedance of the
"back-caleulatedn emissions limit, the composting facility
should at a minimum initiate a preliminary investigation into
the reasons for the exceedances, " Tha preliminary
investigation should include at a minimum an evaluation of
whether odor control Bystem and aeration system components are
operating correctly. In additien, a scope of werk feor tasks
related to a more detailed and comprehensive evaluation of the
reascns for the exceedances should be submitted . (with the
preliminary investigation) to the Department for review and
approval as soon as possible but in no case later than 30 days
from the facility’s receipt of the compliance testing results,

8. DETERMINATION OF NUISANCE: Limited testing can not cover all
operating conditions ang odor level testing includes some
inherent variability. Therefore, the Department will also use
gite visits and will consider other pertinent information

(complaints, etc.) when determining whether odor/nuisance
conditions exist off-site regardless of emigsions compliance
Cest regults. The cperator should complete a standard form

(tc be prepared by the Department) for all odor complaints
received by the composting facility, Copies of the completed .
form should be sent to the Department, the local Board of
Health, and the complainant, :
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Supplemental Guidance Document

analysis and other guidelines to be used in evaluating odors. 1t
describeg:

I. Odor Generating Operations

II. General Odor Analysis Procedures
III. Modeling Protoecol

IV, Process Operation and Maintenance-
V. Air Pollution Control Guidelines
VI. Emission Estimates '

Note that much of this guldance is pgubject to change as new
information becomes available to the Department. This document
should be viewed ag guidance, allowing for deviation whera
substantial documentation is provided for an alternative analysis,

I. ODOR GENERATING OPERATIONS

There are many potential odor sources at a compost facility., When
conducting an analysis of odor, the focus must be opn individual
areag and unit operations. An "overall" plant oder analysis is not
acceptable except in demonstration of total off-site odor impacts,
Areas are often overlooked and only those areas perceivad as major -
odor sources are analyzed. To avoid overlocking botentially
important contributing area Bources, each scurce of oder must be
evaluated and ranked according to its strength and size.

Operations to be specifically analyzed are any areas with potential
cder generation, including but not limited to the following
potential sources (wagtewater Lreatment plant operations are
included because they are often located on or near the same site as
composting operations) :

Wastewater Treatment Plants Head Works/Influent Structure
Grit Channels
Septage Receiving/Treatment/Handling
Aeration Basins
Primary Clarifiers
Secondary Clarifiers
Sludge Thickening and Dewatering
Sludge Processing
Sludge Storage
Sludge Transfer Areas

Compesting Materials Receiving Areas
Pre-composting Processing/Storage
Active Composting
Curing
Finished Precduct Storage
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II. GENERAL ODOR ANALYSIS PROCEDURES

There are two basic methods of defining odor:

1. By specific compound, for example, hydrogen sulfide. Many
Studies have been conducted and results published on the odor
threshold of various compounds, The available information/
studies on the detection thresholds for individual compounds
contain a wide range of detection limitsg (with one to two
orders of magnitude divference for some common  odorous

compounds) .
2. By an overall rating of the odor without regard to specific
chemicals.’ The odor from compogting, for example, can .be

derived from hundredsg of odorous compounds. The quantifying
of an overall odor ig sometimes given by the number of
dilutions of clean, odor-free air (plus the one volume of
cdorous air) necessary to reduce the odor to a level at which
50% of a particular ranel can detect any odor. Thus, a
Dilution to Threshold (D/T) of 5 indicates that any given
volume of the odorous air must be diluted with odor-free ajir

Oder can also be rated in terms of its intensity, usuali

referenced against butanol intensity, D/T and "oder - intensity"
levels are often reported together since both are usually rated as
.part ~of odor panel evaluations. There are advantages and

disadvantages to each of these methods but the one commecn weakness
is the fact that the ability to detect odors by people is subject
to considerable variability. This is true for Loth cempound
specific odor threshold levels and evaluation of overall odors., 1In
addition, odor intensity as measured by butanol intensity (as
opposed to D/T levels) is not readily modeled in dispersion models.

Issues relevant to both methods are discussed in more detail balow
(Sections A and B). Their use/applicability ig digcussed in
Section C below.
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A, Specific Compouﬁds

Odor causing compounds are produced during incomplete microbial
oxidation of organic materialg (principally carbohydrates apg
proteing) . Under anaerobie conditions, (a) carbohydrates break
down into odorous.compounds such ag alcohols, aldehydes, esters,
and . organic acids such asg butyric acig and (b) proteing produce
ammonia and amines, and mercaptans and reduced sulfur compounds,

In reviewing current literature, it wag determined that certain
odor causing compounds are commonly detected during sampling and
analysis of emissions from biocsolids Processing operationg. The
specific compounds vary depending upon the exact process and levels
can vary dramatically from facility to facility, The specific
chemicals depend upon the number and type of éperations existing at

The following ligts the more common odorous compounds detected by
type of operation.

Wastewater Treatment Plant -Ammonia and Amines
(primary and secondary treatment) Hydrogen Sulfide

: Mercaptans
Sludge Composting Ammonia

Dimethyl Disulfide
Dimethyl Sulfiga
Fatty Acids
Mercaptans

.The following additional cempounds also have been identified,
However, insufficient information exists at thisg time to classify
them as a cause of nuisance problems. These compounds are often
found as a regult of wood chip and other bulking agent
decomposition, .

Sludge Composting Limonene and other terpene
compoundg

a8 specific compound) levelg, Within these classes there are also .
many divisions such as the 50% and 100% Tecognition levels (i.e,
the level at which 50% and 100% of the peocple recognize the cdor).
Therefore, for any one compound, there may be many different values
reported for odor thresholds, Varying individual perceptiocon
thresholds of odor even complicates the iggue further.
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In the.opinion of the Department, the determination of a nuisance
condition resulting from composting odors should not, in the final
analysis, be based on specific chemical thresholds. Because of
Synergistic effects, different levels of sensitivity to odors, and
limitations on analytical methods ang other factors a nuisance may
exist even .when Specific compounds are found to be below any
established thresholds. Nuisance.determination should dalwayg be a
case by case judgement.

B, Overall Odor Rating (Odor Panel Tegting)

The overall method of oder analysis does not idehtifylindividual‘

compounds, but uses a total of all odor detected, Thus,
synergistic effects and odors from compounds too obscure or dilute
Lo analytically measure are accounted for in the analysgis The

the state) as well ag limits on D/T ‘levels (and certain specific
compounds) for emissions from stacks., Agricultural operations are
usually exempted by states but cne tate sets an ambient limit of
127 D/T for such operations. Other literature references cite a
D/T of S5 - 10 as the level at which complaints can begin to pe

expected at many sites.

The Odor Policy Work Group (that includes members from a variety of
Divisions- and Bureaus within 'the Department) has met with
consultants involved in the evaluation of new composting facilities
in the New England area, conducted gz phone . survey of composting
operations around the country, reviewed studies and articles in the
literature, and evaluated applicable dispersion modeling. resultas.
Based on this review, the Odor Policy Work Group has proposed a
design standard of a maximum modaled impact ©f 5 D/T at the
pProperty line (or most sgensitive Tecaptor if approved by the
Department) tc be used ag a minimum design standard for enissions
from odor contrel Bystems at most proeperly operated cemposting

operations.

The Department may however require as part of facility permitting
that the applicant demenatrate compliance with a design standard
(as predicted at the property line and/or most gensitive receptor)

Department’s regional office determines are . appropriate. due to
local meteorology and topegraphy, previous history of chrenic odors
or intensity/density ©f local development.
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Even scrubbers and biofilters (ag well as storage piles) a
properly Operated fac1lit%ea emit residuaj odors that cap b

facility frcnx_having' to operata in Buch a way ag to prevent
nuigpanca conditions fram.occurring off-sita. The facility operator

analysis and the inherent limitations of each, a combination of
methods is prescribed. Specifically:

1. Specific chemicalg can be wused for air pollution
treatment efficiency evaluatien and shoulg be considered
by the facility operator as & tool to evaluate cesign
rerformance as appropriate, In such uses, individual
chemicals measured by existing analytical procedures can

help evaluate the performance of control equipment,

2. Overall odor is teo pe used for total off-site impacts
(demonstration of odor impact). As such, ‘individual
sources (stackg, biofilters, outsgide cperations, ete.)
that generate significant odor emissions will also have
an overall odor leve]l performance emigsions standard
associated with themn,

D, Qdor Panel Testing Procedures
1. Odor samples should be collected into gas sampling bags
made of Tediar unless otherwise approved by the
Department. Oder samples should be collected using a

sampling line made of an odor-free, chemically inert ang
non-reactive material,
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2. . The sampling bag should be filled bPurged with the sample
at  least - once Prior to collecting the ‘sBample to
pPrecondition the sampling line and the interior wallg of

Sources of contamination Buch as pumps. Samples should
bg maintained at ambient temperature and contact with
d;rect sunlight should be aveoided. Under no

3. Alr flow should bae regqulated at a minimum of 3 liters par
minute per gniff POrt unless otharwise approved in
writing by the Departmant, Therefore,  total air flow
rate to the olfactometer (that consists of three portag)
would be a minimum of g9 liters per minute unless
otherwise approved by the Department in writing. During
odor panel testing each diluteqd sample must be presented
to the sample with two oder-free blanks (for statistical
validation purposes) by using three sniff ports.

4, Odor panels shall consist of a minimum cf 6 to- 8
individuals preferably comprised of non-smokers and of
both genders. Panelistse should be screened andg trained,

5. All olfactometer Parts that come into direcr contact with
the sample in any way must be chemically inert and non-
reactive and must be able toe be purged or cleanad

quickly.
III. MODELING PROCEDURES

Modeling protocols must be submitted to the Department for

approval . In general, the protocol should follow the
tecommendations contained in the Department - Bureau - of Waste
Prevention’'s Recommended Contente of a Modeling Protocol, dated

6/1/34. These are minimum requirements and specific projects may

require further or additional medeling based on the site, initial
modeling results or other Department requirements. To highlighe:

Use the EPA approvad ISCST model and instruction manual. Use

generic worst-case meteoroclogical ' data. Site specific
meteorclogy can be used for refined analysis if limit ig
exceeded in BCreening. Site specific data must first be

approved by DAQC modeling branch,
Incorporate downwash and terrain facters in the medel;
Model all sources Bimultaneously for total impacts;

Model using worst-case, short term, peak odor emission rates.

Acceptable limit (for the purposes of design and compliance
tasting) i1s a modaled izmpact not greater than &5 D/T at the

S - 6
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more stringent of either (a) the Property boundary (b) the
maximuim ground-leval impact off-site, under Stability class &
for ground level Bources or the mogt conservative stability
class for discharges from stacks, unlesg otherwige approved in
writing by the Department. 1p 80me cases the Department may
agree to allow use of the most sensitive Ir'eceptor as the

All existing composting facilities that -are determipeg by the
Department to be causing nuigance conditions must first cptimize
their O & M procedures so that odor generation is minimized ag much

control equipment. New facilities must be designed to ensure that
the facility will employ procedures and equipment effective to
minimize odors., Plans submitted for approval regarding

A Evaluate materials handling practices Pricr to mixing with
bulking agent including but not limited to: storage time,
chemical addition prior to dewatering, etc. Size requirements
for the bulking agent should be specified in contract
documents.

B. Mixing systems shculd be designed and/or upgraded to prcduce
an initial hemogenous mix without large clumps of raw compost
material. For sludge composting excessive moisture should ke
avoided, Aeration systems should be designed and/or upgraded
te ensure that adequate and timely aeration ig pProvided to all
parts of the piles during active composting,

C. All biocsolidg composting systems 8hould bpe tamparature
feedback controlled 8ystems such that the temparature ig
controlled within thae cptimum range (not greatar than
60-65° C prefarably below §0°) . Uniform aeration is necessary
for effective Lreatment and odor minimization, Uniform
aeration should be reflected in a uniform temperature profile

within the cocmposting mass.

D. Proper pile height, active composting time, and curing time
must be maintained. :

E. Curing/storage piles have been shown to be a gource cf odors

5 -7
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at some facilities. A4y dispersion modeling using reliable
data and availablility of buffer zonesg at the site should be
used to determine whether curing piles should be located in an

covered and facilities shoulq be evaluated on a case by case
basis to determine whether covering cf storage piles ig
necessary to prevent Te-establishment of biological conditions
conducive to odor generation. Some facilities will need a
dedicated aeration Bystem for curing and poseibly even gtorage
Piles. All facilitias should have, at a minimum, access to an
available portable asration System available for uge on curing
- and/or storage piles,

F. Storage of finished compost product should be minimized to
oid potential odors and in general should not eXceed one
year,

V. AIR POLLUTION CONTROL TECHNOLOGY GUIDELINES

Based on Department experience, available literature.and other
information, any analysis for odor or cdor control should, at a
minimum, be based on the following assumptions/findings.

A. Chemical Serubbers

1. While single stage scrubbers can be effective for ammonia
removal, they are not considered to be very effective for
the simultaneous removal of both reduced sul fur compounds
and ammonia.

2. If wet chemical scrubbing is the odor control technology
chosen to remove reduced gulfur compounds, and a first
gtage scrubber is required for ammonia removal, then a
three stage scrubber may be required to optimize reduced
sulfur emissions removal and to prevent excessive
chlorine emissions. In a three stage system, the first
stage is designed for ammenia removal; the gecond stage
for oxidaticn of reduced sulfur compounds, and the third
stage for removal of chlorine carry over from the second
stage. The available informaticn points to the need in
many cases for the third stage to control chlorine odors
and emissions and to allow the operators of the facility
Lo optimize control of reduced sulfur compounds in the
second stace,

3. The ammonia removal efficiency of the firsr stage should
be checked to ensure thar ammonia does not carry-over

into the second gtage where it may interfere with the
oxidation of odor causing compounds in the second stage.
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B.

4,. The. PH of the sgecong g8tage should bae ¢ontinuously
monitored to énsure that any acid carryover from the
first stage does ot lower the PH of the second stage
€Xcesgively, ‘

giofilte;g

"1, There now. appears to be adequate testing data to

demonstrate that biofilters can effectively remove odors
from the emissions fron Sewage sludge (bicsolids)

3. Inclusion of an irrigation/humidification system that ig
adequate to prevent drying out of the bicfilter is
critical.

4. Pre-scrubbing to erevent eicessive ammonia and

‘Particulate loading is important for goma facilities and
should .be addressed by the project consultant. :

5. Biofilters ghould also be designed with an empty bed
detention time of 45 - 60 geconds and should ke
3 to 4 feet in depth.

replacement of the bicfiltration fystem bed media. :The
duration of each contingency esvent ghall be for a pericd
necessary . to res-establish a population of organisms

within the bed for optimum pollutant removal.

Use of Activatad Sludge Asratiocn Tanks for Odor Contral

The test data available to date ig not sufficient for the
Department to consider this a proven, ang gteady state odor

control technology at thig time. If additional test data
becomes available, the Department will revisit the status of
this technology, The Department does however encourage

‘innovative technology and will consider applications for pilot

or demonstration projects on a Case-by-case basis,

VI. EMISSION ESTIMATES

Whenever pogsible, data from the actual operations at the facilicy
being evaluated should be used in any analysis, For new or
modified facilities data from similar processes at other facilities

S -9
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may be acceptable, dependipg on the extent of process similarities.
Pilot testing may be considered ag an alternative in gsome cases.

uncontrolled areasn, Comparisons of othar "eimilar" facilitieg must
include similarities and differences in HVAC criteria. Emiggion
rates from each area should bLe adjusted accordingly. All
supporting data and assumptions used must be clearly stated,

than npprcximat;aly 50 D/T on average unless adequate info is
submitted otherwise, even though some facilities may perform better
on an on-going basis. '

g -~ 10



Public Hearing Statement of
Kathy G. Beckett
On Behalf of the West Virginia Chamber of Commerce
July 19, 1999

My name is Kathy G. Beckett, an attorney with the law firm of Jackson & Kelly
PLLC. I am offering the following statement on behalf of the West Virginia Chamber of
Commerce (“the Chamber”) concerning the rulemaking package presented for comment by
the Office of Air Quality addressing 45 CSR 1,2, 3, 4, 5, 6, 7, 10, 12, 16, 17, 18, 23, 25, 33,
and 34. Although the Chamber will be filing more detailed written comments concerning
each of these rules by the filing deadline of July 28, 1999, it would like to offer the following
general comments on this rulemaking package.

The Office of Air Quality (“OAQ”) held a public meeting in Flatwoods, WV on
November 17, 1998, where it announced its goal of updating and “harmonizing” OAQ’s
existing rules in time for submittal to the 2000 Legislature. It was announced that all rules
were open for discussion and review. With that announcement began a rigorous schedule
of meetings to begin the process of collecting comments and ideas about the need to update
and streamline the state’s air quality regulatory program. For those of you who attended the
meetings, I do not have to tell you about the tireless commitment of time the OAQ staff
devoted to nianaging the review process. Additional support from the stakeholder
participants combined to create a very rich experience.

The Chamber is a strong supporter of the stakeholder review process. The model
where a state administrative agency invites the public to engage in an honest, thoughtful,
open and mformal exchange of interests and ideas with the goal of proposing public policy
is an excellent one. Those who attended and participated in the meetings that have taken

place over the past several months were presented with an opportunity to inquire as to the



purpose of various provisions, question one another’s needs, suggest solutions to issues, and
propose language, all of which were presented to the Chief for his consideration.” The more
varied the vantage points of those engaged in the discussion the more creative the answer
became. The Chamber applauds this process and encourages the agency and the public to
look for other opportunities to engage in such an exercise.

As will be identified in the written comments filed on behalf of the Chamber, there
is a very delicate balance that is created in the spirit of compromise. Some of the proposed
modifications that were the subject of the review process represent concepts that meet the
specific needs and concerns of certain stakeholders. Recognition of the needs of all
stakeholders and balancing those needs against on another'i?\wdhme%lopment of public
policy is about. Great efforts were made during the discussions to blend the needs of the
group into the recommended changes. The Chamber recommends that the OAQ to develop
a thorough Response to Comments, as a means of recording the intent of the modifications
that have been made.

What made this process work is the stated goal of streamlining and updating the
program. Where appropriate, the OAQ has proposed incorporation of the updated federal
air program. The OAQ has also proposed removal of provisions that are no longer useful.
Although this package certainly represents progress, there remain antiquated regulatory
concepts that we would all be well served to review again. Tossing away items from our past
can be difficult, but the result could be a fresh, new, and efficient regulatory program.

Tonight the Chamber is participating in the next phase of the public review process
by providing oral comments on the proposed regulatory changes that have been inspired, in

part, by the recommendations of the stakeholders. The Chamber supports the stakeholder

process and supports this rulemaking package.



45CSR4

TO PREVENT AND CONTROL THE DISCHARGE OF AIR POLLUTANTS
INTO THE OPEN AIR WHICH CAUSES OR CONTRIBUTES TO AN
OBJECTIONABLE ODOR OR ODORS

RESPONSE TO COMMENTS

At the public hearing on proposed revisions to 45CSR4 that was conducted on July 19, 1999,
there were two specific oral comments by one commenter regarding this rule. The Division of
Environmental Protection, Office of Air Quality (OAQ), also received written comments on the rule
from three commenters. In addition, two persons commented at the public hearing concerning all of
the OAQ’s proposed rules. Both commenters were generally supportive of the proposed rules and
the stakeholder process that was utilized by the OAQ to generate the proposed rules. One comment
was recetved from the United States Environmental Protection Agency, Region I, requesting that
the public comment period be extended. The OAQ responded to this comment by extending the
comment period from July 19, 1999, to July 28, 1999. The OAQ has summarized the comments that
are pertinent to 45CSR4 and is providing the following responses.

L COMMENTER: James Kotcon, Vice Chairman, Monongahela Group, WV Sierra Club

COMMENT A. The need for the variance that is described in Section 5 is questionable

The commenter noted that if there is an unavoidable malfunction of equipment which
causes or contributes to an objectionable odor, the director may issue a variance
Jor a period not to exceed ten days and that any person who wants such a variance
should make application to the director. The commenter stated that this was “a
Jairly non-sensical approach” since it meant that an application could be made to
the director in anticipation of an unavoidable breakdown and that a waiver from
the 45CSR4 rule might be received. The commenter also suggested that some
alternative language from 45CSR2 might be an improvement on the 45CSR4
language but recommended deletion of the odor variance procedure.

RESPONSE A. Subsection 5.1 of the proposed rule states that “Due to an unavoidable malfunction
of equipment, the discharge of air pollutants which causes or contributes to an
objectionable odor may be permitted by the Director for periods not to exceed 10
(ten) days under specific conditions. Any person who desires such a variance shall
make application to the Director in the manner prescribed by the Director.” The
OAQ responds that this provision is intended to require a person to apply for a
variance after an unavoidable malfunction has occurred. The language for vanances
in 45CSR4 reflects the consensus that was reached on this provision during the
stakeholder process.

COMMENT B. The language in Section 7 needs to be more specific
The commenter stated that the language in Section 7, which authorizes the Director
to take any and all enforcement actions authorized under the Code for a violation,
is extremely vague and needs to be more specific concerning enforcement.

RESPONSE B. Subsection 7.1 of the proposed rule states that “Notwithstanding any other provisions
in thig rule, the Director may take any and all enforcement actions authorized under

1



the Code for a violation of this rule, including, but not limited to, requiring the
immediate cessation or abatcment of the discharge causing or contributing to the
objectionable odor.” The purpose of subsection 7.1 is to clarify that the cnforcement
provisions contained in the Code remain applicable to a violation of the rule, and
whenever the Director determines the rule’s provisions relating to corrective measures
and control programs are either ineffectual or insufficient to abate an objectionable
odor in a timely manner, the enforcement provisions of the statute may be utilized.
The specific enforcement action to be taken at that time will have to be developed on
a case-by-case assessment of the specific situation.

II. COMMENTER: Robert G. Diener P.E. , Professor, WVU

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

The proposed regulation needs to be strengthened

The commenter believed that the proposed rule is weak and ineffectual, and, for
example, does not adequately define odor or methods for measurement or
remediation.

The OAQ believes that the definitions of “odor” and “objectionable odor” that are
described in Section 2 are adequate for the purposes of this proposed rule. The OAQ
does not agree that the proposed rule 1s weak, but rather, that 1t provides a wide array
of measured approaches (under subsection 3.4) to facilitate the successful resolution
of various kinds of odor problems (some of which may require the development of
control programs on a case-by-case basis to address specific conditions.) The
proposed rule includes a very strong provision which gives the Director the authority
to take any and all enforcement actions, including, but not limited to, requiring the
immediate cessation or abatement of a discharge causing or contributing to an
objectionable odor. The OAQ believes that the combined provisions of the proposed
rule revisions will provide the flexibility to address a broad variety of odor conditions
In an organized, effective, and professional fashion. The screening process for the
determination of whether an odor 1s objectionable and repetitious, under the proposed
rule, will minimize the use of regulatory resources on inconsequential or one-time
odor incidents and focus attention and activity on the development of action plans to
abate repetitive objectionable odors in a lasting and satisfactory fashion.

Objectionable odor emissions should not continue during studies
The commenter believes that sources of objectionable odors should not be allowed
to continue such emissions while conducting related studies and that such studies
should be done in the permitting process.

The OAQ responds that subsection 3.5 of the proposed rule requires permit
applicants to provide a description of the intended means of compliance with
requirements in subsection 3.1 which prohibit objectionable odors. Subsection 3.4
of the proposed rule provides that studies, as approved by the Director and within a
specified time period, may be required when the Director has reasonable cause to
believe that a person or persons is causing or contributing to a repetitious
objectionable odor. The results of these studies may be used by the Director to
determine whether the corrective measures or control program required under
subsection 3.3 should be approved or modified. Allowing time for the submittal,
evaluation, approval, and implementation of a control program may be the best long-
range solution to achieve compliance.

2



COMMENT C.

RESPONSE C.

Proposed Massachusetts draft compost regulations should be adopted in
wy

The commenter recommended adoption of the Commonwealth of Massachuserts draft
“COMPOST FACILITY REGULATIONS.”

The OAQ responds that the Commonwealth of Massachusetts draft “COMPOST
FACILITY REGULATIONS” were discussed during the stakeholder process that
was used for the development of the proposed WV legislative rule 45CSR4. Analysis
of air samples by an odor panel is one of the study options that is described m
subsection 3.4 of the proposed rule. If the OAQ exercises this option or any other
option for a specific situation, all pertinent technical approaches including those
described 1n the Commonwealth of Massachusetts draft “COMPOST FACILITY
REGULATIONS” would normally be considered.

1II1. COMMENTER: Kathy G. Beckett, Counsel to the West Virginia Chamber of Commerce

COMMENT A.

RESPONSE A.

COMMENT B.

RESPONSE B.

COMMENT C.

RESPONSE C.

The Chamber is generally supportive of the proposed rule

The Chamber indicated support for the definition of objectionable odors
(subsection 2.5), based upon its position that the determination must be based upon
multiple factors.

The commenter is correct that the term “objectionable odor” underwent much
discussion i the stakeholder process. The OAQ believes that the language
“investigations, determinations, or complaints” means that either one or all of the
factors may form the basis of the Director’s determination, depending upon the
particular situation.

The Chamber also supports reporting of discharges
The commenter also indicated support for reporting of accidental and other
infrequent discharges which may cause or contribute to objectionable odors (per
subsection 4.1) but suggested a revision to reporting after the person responsible
“reasonably has knowledge of such discharge” rather than “has knowledge of such
discharge.”

The OAQ believes that the statement “has knowledge of such discharge” accurately
reflects the consensus that was reached on thus provision at the completion of the
stakeholder process. The term “reasonable” in the rule relates to the time within
which an accidental discharge must be reported. It does not, as the commenter
suggests, relate to the determination as to which person is responsible for the
discharge.

Enforcement provisions in Section 7 do not recognize the provisions of
Section 3
The commenter believes that the enforcement provisions in Section 7 fail to
recognize the notification and investigation process in Section 3 and that Section
7 should only be invoked after reasonable efforts to implement Section 3 have
failed.
The purpose of subsection 7.1 is to clarify that the enforcement provisions contained
in the Code remain applicable to a violation of the rule, and whenever the Director
determines the rule’s provisions relating to corrective measures and control programs




are erther ineffectual or insufficient to abate an objectionable odor in a timely manner,
the enforcement provisions of the statute may be utilized.

Iv. COMMENTER: Tom Degen, representing Calhoun County Solid Waste Authority

COMMENT A.

RESPONSE A.

The proposed changes will not correct the flawed approach to addressing odors
The commenter reflected concern that the proposed changes to 45CSR4 will not
effectively correct the flawed approach to addressing odors that has been in the rule
for thirty years and that the rule does not incorporate current odor control
technology protocols. The commenter also provided a copy of the proposed odor
policy from the State of Massachusetts entitled drafi “COMPOST FACILITY
REGULATIONS.” for consideration by the OAQ.

With respect to the statement that the rule provides an ineffective approach to
addressing odors, the commenter is referred to the OQAQ’s response in Section I,
Response A., above. Further, the revised rule contains language in subsection 3.6
which permuts the Director to require different or additional corrective measures when
previously approved measures are ineffectual. The proposed Commonwealth of
Massachusetts draft “COMPOST FACILITY REGULATIONS” were discussed
during the stakeholder process that was used for the development of the proposed WV
legislative rule 45CSR4. Analysis of air samples by an odor panel is one of the
assessment technologies included in subsection 3.4 of the proposed rule as one of the
study options. If the OAQ exercises this option or any other option for a specific
situation, all pertinent technical approaches including those described in the
Commonwealth of Massachusetts draft “COMPOST FACILITY REGULATIONS”
would normally be considered.

V. COMMENTER: Connie Gratop Lewis

COMMENT A.

RESPONSE A.

Concern about the lack of deadlines

The commenter expressed concern about the lack of deadlines in this and other
proposed rules and believes that such language where appropriate would
strengthen the rule.

The OAQ responds that the proposed rule requires the establishment of deadlines for
the submuttal of proposed corrective measures or control programs in subsection 3.3
and also requires that related studies, as may be required per subsection 3.4, are to
be conducted within a specified time period. The various kinds of odor problems that
the proposed rule is intended to address and the associated differences in the
complexity of the corrective measures or control programs precludes the
establishment of absolute deadlines which would be applicable to all situations.
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ABSTRACT

Brief Summary

This rule establishes criteria for regulating objecticnable
odors as statutory air pollution. The rule esteablishes procedures
for determining when a wviclaticon of the rule has occurred and
procedures to eliminate an objectiocnable odor.

Section Summary

Section 2, Definitions: “Malfunction is defined as and sudden
and unavoidable failure which causes ailr pollution. malfunctions
do not include any preventable condition. “0Odor pansl” is defined

as a group of DEP [Department of Envircnmental Protection]
representatives which investigate an odor who have been selected by
the Director of DEP based on their ability to judge odor intensity.
“Staticnary Air Pollution” is defined as a discharge of any



material inte the air which would harm humap health or welfare,
animal or plant life, or which would interfere with the enjoyment

of life or propecrty.

Section 3. prohibits objectional odors. When a violation of
this rule occurs the DEP must attempt to orally notify the party
suspected of causing the cdor and also send that party written
notification of the allegation. The Director shall determine
necessary corrective actions. Per Section 3.4, when the DEP has a
reasonable belief that a person is viclating this rule, the agency
may also require studies and testing of the codor. A mobile testing
unit and other measuring methods are specified. Upon receipt of
these tests the Director my require apprepriate corrective
measures. Section 3.5 reguires that any permit application for a
stationary source of alr poclluticon shall comply with the
requirements of this rule. Per Section 3.6&,; persons undertaking
compliance measures to meet the reguirement of this rule shall be
deemed to be in cempliance with this rule.

Section 5 “Notice of Violation” has heen deleted.

New Section 5 [previously Section 6] provides for variances
from the requirements of this rule, and zallows discharges of
objectional cdors fcor 10 days due tc an unavoidakle malfunction of
equipment.

Section 7 provides for enforcement of the rule and states that
the Director may take what ever acticn that is|necessary, including
immediate cessation or abatement of a discharge, to enforce the
provisions of this rule. _

AUTHCRITY
Statutory authcocrity: W.Va. Code §22-5-4 provides:

{a) The director is authorized:

{l) To develop ways and means for the
reqgulation and contrel cof pcolluticn cf the air
of the state;

{2) To advise, consult and cooperate with

other agencies of the state, political
subdivisions of the state, other states,
agencies of the federal government,
industries, and with affected groups in

[ )



furtherance of the declared purpcses of this
article:;

(3) To encourage and conduct such studies
and research relating to air pollution and its
control and abatement as the director may deem
advisable and necessary;

{4d) Tc promulgate legisliative rules in
accordance with the provisions of chapter
twenty-nine-z of this code not inconsistent
with the provisions of this article, relating
to the control of air pollution: Provided,
That no rule of the director shall specify a
particular manufacturer o¢f equipment ncr a
single specific type of construction nor a
particular method of compliance except as
specifically required by the "Federal Clean

Alir Act," as amended, nor shall any such rule
apply to any aspect of an employer-employee
relationship: Frovided, however, That no

legislative rule cor program of the director
hereafter adopted shall be any more stringent
than any federal rule or program except to the
limited extent that the director first makes a
specific written finding for any  such
departure that there exists scientitfically
supportable evidence for such rule or program
reflecting factors unique to West Virginia or
some area therecf....

ANATLYSIS

I. HAS THE AGENCY EXCEEDED THE SCOPE OF ITS STATUTORY
AUTHORITY TN APPROVING THE PROPOSED LEGISLATIVE RULE?

No.

ITI. IS THE PROPOSED LEGISLATIVE RULE IN CONFORMITY WITH THE
INTENT OF THE STATUTE WHICH THE RULE 1S INTENDED TO IMPLEMENT,
EXTEND, APPLY, INTERPRET OR MAKE SPECIFIC?

Yes.



IITI. DOES THE PROPOSED LEGISLATIVE RULE CONFLICT WITH OTHER
CODE PROVISIONS OR WITH ANY OTHER RULE ADOPTED BY THE SAME OR A
DIFFERENT AGENCY?

No.

Iv. IS THE PROPOSED LEGISLATIVE RULE NECESSARY TO FULLY
ACCOMPLISH THE OBJECTIVES OF THE STATUTE UNDER WHICH THE PROPOSED
RULE WAS PROMULGATED?

Yes.

V. IS THE PRORPOSED LEGISLATIVE RULE REASONABLE, ESPECIALLY AS
IT AFFECTS THE CONVENIENCE OF THE GENERAL PUBLIC OR OF PERSONS

AFFECTED BY IT?

Yes,

VI. CAN THE PROPOSFD LEGISLATIVE RULE BE MADE LESS COMPLEX OR
MORE READILY UNDERSTANDABLE BY THE GENERAL PUBLIC?

No.

VII. WAS THE PROPOSED LEGISLATIVE RULE PROMULGATED IN
COMPLIANCE WITH THE REQUIREMENTS OF CHAPTER 29A, ARTICLE 3 AND WITH
ANY REQUIREMENTS IMPOSED BY ANY OTHER PROVISION OF THE CODE?

Yes.

VIII. OTHER.

Counsel has technical modifications to suggest.



