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West Virginia Division of Labor
1800 Washington Street, East, Charleston 23305 (304) 348-7890

ROY M. SMITH

GASTON CAPERTON L
) - Commissioner

Geovernst

May 15, 1881

Judy Ccoper, Dirsctor
Administrative Law

Wy Secrstary of State

Capitel Compiex

Charleston, Wy 25305 -

Dear Mrs, Coopser:

43 you are sware, we currentlty have a problem with the final
filing of the legislative rule Tor the West Virginia Manufactured
Housing Torstruction and Safety Standards Act, 3Ssries 109. This
rule went before the Rule Making Committise in late August, 1980 and
a modified rule was filed on September 24, 13980 with vour office
s#nd the ccunse]l for the Commititze. Counsel fTor the Commities FTound
a few small errors in the September version and asked that the
grrors be corrected and the modified rule re-filed. Corractions
were made and the modified rule was re-filed on November 16, 1590.
This final modification was filzd with both vour office anrd the
Committese. The current problem that we face i3 that when thisz rule
was being preparsd for inclusion in the Rules Authorization Bi11
{Zenzte BI11 B837), the September 24, 1880 wversion was used 1in
error. Thas Novembsar 18, 19980 varsion should have been ussd.

Senate Bill 637 authorizes the September 24, 1880 ruls, as
modifizd., Thezrefore, we have no alternative but to reguest the
withdrawal of the November 18th, 1880 filing and ths acceptance of
the September 24, 1980 version as the "final filing". The errors
That were detected in the Ssptember version are not significant in-
nature and should have no adverse affect on the ruls. Howsver
insigificant the errors may be, it is our copinfon that any change
should have legislative zuthorization.

Should veou have dquestions/commants, please do not hesitate to
contact m=.

ndrew Brown
Asst. to Commissioner
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LEGISLATIVE RULES
WzST VIRGINIA MANUFACTURED HOUSING CONSTRUCTION AND
SAFETY BOARD

SERIES 19
LICENSING; FEES; STANDARDS,; COMPLAINT HANDLING; SANCTIONS;
RECOVERY FUND; DESIGNATION OF BOARD AS STATE ADMINISTRATIVE
AGENCY UNDER THE NATIOMAL MANUFACTURED HOUSING CONSTRUCTION
AND SAFETY STANDARDS ACT 0OF 1974

Section 1. General.

1.1. Scope. - These legislative rules govern
licensing, fees, standards, the handling of complaints, sanc-
tions, the recovery fund, znd all ciher matters relevant to the
designation of +the Board as an SAA under the Nationsl Manufac-
tured Housing Construction and Safeiy Standards Act of 1974, 42
U.S.C. §5401 et seq. 7 -

1.2. Authority. - W. Va. Code §21-9-4.
1.3. Filing Date. - ' .
1.4, Effective Date. - ' .

Secticn 2. Application and Enforcement.

2.1. Application. - These legislative rules shall
apply to the Board and to all pasrsons, materials and iransactions
governed by or otherwise within the jurisdiction of the Beard.

2.2. Enforcement. - The enforcement of these
legislative rules shall be vested in the Board.

Section 3. Definitions.

3.1, "Aggrieved consumer" means any consumer who may
be entitled to a paymeni of compensation out of the Recovery Fund
pursuant To Section 16 hereinbelow as a result of the actions of
& manufaciurer, dealer, distiributor, or coniractor. In no event
shall any agdrieved consumer be recognized as an interested
person in any Board investigation, informal ©presentation of
views, or contested case hearing.

ns  the West Virginia Menufaciured

3.2. "Board" mea
atety Board.

Housing Construction and S
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3.3. "Business location" means each physically
eration maintained by & wmanufacturer, dealer, or

3.4. "Commissioner” means the Commissioner of the West
Virginie Stéete Depariment of Labor.

3.5 "Contested <case hearing” means +the procedural
rights guaranteed tc any interesied person who is or may be
ddversely affected by &n order of the Board. These rights are

delinsated in"the Board's procedural rules at 52 C.F.R. 4, Sec-
tions 1.1 ef seq. and at W. Va. Code §29A-5-1 et seq.

3.6, "Contractor” means any perscn whe performs opera-
tions in the State at the occupancy site which render a
manufactured home Fit for habitation. This definition does not
include persons who do work on a manufactured home which 1is
cwned or leased by such perscn doing the work. Such operations
include without limitation, instaliation or construction of the
teundztion, positioning, blocking, leveling, supporting, tying
down, connecting utility systems, making minor adjustments, or
assembling multiple or expandable units.” Such operations also
include transporting the unit fo the occupancy site by other than
g meoior carrier regulaued by the Westi Virginia Public Service
Commission. The term "contractor"” specifically includes primary
contractors end subcontractors.

3.7. "DAPIA" means_ the  Design Approval Primary
Inspection Agency specified in the federal standards.

3.8. "Dealer" means any person engaged in ihe State in
the sale, accepting on cons1gﬂmenu,__1easlng, or distribution of
manuiactured homes, ‘primerily <o persons who 1in good faith
purchase “or lease a manufactured home for purposes other than
resale. : IR

3.8; "Devect" Includes any defect in the performance,
consiruciion, components, or materizl of a mantfactured home that
renders the home or any part thereof not fit for the ordinary use
for whicn it was intended, but does not resuli in an unreasonable
risk of injury or death to the occcupanis of the affected
manufactured home. - T T

3.10. "Distributor" means any person engaged in the
State - in the sale and distribution of manufactured homes for

-2-
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3.11. "Failure to Cenform" means an imminent safety
hazard reslatad to the federal standards, a serious defect, da-
fect, ©or noncompliance anc is used as a substitute for a&all of
thcse tarms. ' B

242 Yfederalt Stancards® mesars ke federal marg-
f£aetured kRome precegural ané enfercerent reculatiicAs proFei-
gatee urcer 42 H:5<:E- §§ BZ4Di; et segs

3,12, 3:43: -"Federal Standarcs" means the federal
menufaciured home construction and safety standards and

n c ment regulations promulgated under ~4&7

proecedural and enfo
U.S.C. &% 5407, et seg

3.13. 2rté+ "Formal presentation of views"™ is 1the
equivalent o©Ff & "coniestied case hearing” as defined in Section
3.5. Aereipabseve of this rule.

3,14, 33215+ "HUD" mezns the United Staies Depariment
of Housing and Urban Development and 'iits Secretary.

3.15. 3=:46= "HUD date plate® means +ihe permanently
affixed data plate placed on each manufactured home pursuant 10
the federel standards (24 CFR 3280.5).

“ 3,16, 3:%Z< "HUD label" means the permanently affixed
certification label placed on each manufaciured home pursuant %o
the federal standards (24 CFR 3280.8).

3.17. 3-48: "Imminent safety hazard" means a hazard
that presents an imminent and unreasonable risk of death or
severe vpersonal injury that may or may not be related. to a

failure to comply with an applicable federal standard.

3.18. 3:16< "Informal presentation of views" means
the procedural rights guaranteed to any person by Sections 13.4,
13.5, and 13.6 Eereinbelew of this rule. Any interestecd person
adversely affecied by an order of the Board after an informal
oresentation of views shall be afforded an opportunity for a
centestied <case hearing if 50 requested in writing by the
interested person within ten {(10) days of receipt of the orcer
adjudicatiing the informal presentation of views.

3.18. 3:28- . "Installer" 1s the equivalent of
"contractor" as defined in Section 3.6 hereimabeve of this rule..
3.20. 3:24%4- "Interested person" means any person
whose "righis are or may be qdvelsely aifectec by the Beard as 2
result of an investigsticon, Informal presentation of views, or

contested case hearing, and who accordingly s permitted tfo
participate in such proceedings before the Board.




3.21. 3:22= ”IDIA” means the Production Inspeciticn

Primary Insnectian Agency specified in the federal regulations.

3.22. 3:23: "Manufacturer! means any person engagsd
cturing or assembling manufactured homes, including any
ngaged in importing manufactured homes intc fthe State
" ) -

=
|

in manufa
persaon e
TOor rasal

3.23. 3:24+ "™Manufactured home" means & siructure,
transportable ‘In one (1) or more sections, which in the traveling
mode ‘is eighi (8) body feet or more in widih or forty {(40) body
feet or more in length or, when erected on site, is three hundred
twenty (320) or more _ square feet, and which is built on a
permaznent  chessis and designed to be used as a2 dwelling with or
without a permanent foundaiion when connected to the required
utilities, and includes the plumbing, heating, air-conditiening,
and elecirical systems contained therein; except that such term
shatt includes any struciure which meeis all ithe regquiremenis of
this definition excepi the size reqguirements and with respecti to
whnich the manufaciurer vocluntarily files a certificate which
complies with the applicable federal regzlatisens siandards (24
CFR 3282.13). Calculations wused to determine the Tnumber of
square feet in a stiructure will be based_ on the stiructure’s
extericr dimensions measured 2t Tthe largest horizontal projec-
tions when entered on site. Unless specifically indicated to the
contrary hergin, all references t0 a "manufactured home" shatll
means a new manufactured home.

3.24. 3:255 "Noncompliance" means & failure of &

manufactured home to c01p1v with a federal standard that does not
constitute a defeci, sericus defect, or imminent safety hazard.

3.25. 3:26<x "Person" means any individual, <trust,
estate, partnership, corporation, associatlion, or any other legal
entity recognized by the State, Including any State or political
subdivigion.

3.26. dz274= "Purchaser" means the first person
purchasing a manufactured home 'in good faith for purposes other
than resale.

3.27 3:28+ "Recovery Fund? means the State
Manufactured Housing Recovery Fund as established by Section 16
kereirbelew af this ruletJ

3.28. 3= 29 "SAA" means the State Administrative

Agency specitied in federal regulations.

__'j‘\
{




3.2¢. 3:38:  "Serious defeci® means any failure 1o
comply with &an applicesle federal standard that renders the
manufactured -home Or any pari thereof not fit for the ordinary
use ~ for— which it was intended_ and which results 1iIn an
unr onable risk of “injury 'or deat tc occupanis of the
atfeciad manutaciured nome.
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3.30. 3:83%4: . "Stats” means the State of West Virginia.

Section 4. Licensure of Menufacturers.

4 1. Mo person may engage in the business of a
manufaciurer -in the this State without a license. “Each
manufacturer. who ce51res s tC engage In business in the State shall
apply tc +the Board for a license. A manufacturer must maintain
one - (1) license ’for_each business location in the State. A
manufacturer who maintains all of its business lccations out of
the State, but who ships, imports, or delivers manufactured

homes into the State, shall be considered to be encaged 1In
business in the State, and must mzintain one {1) license for esach
out-0f-State business location which will ship, import, or
celiver manutfaciured homes intc the State.

4.2. A menufacturer's license shall be valid 7or up

L
one (1) yeer, and shall expire on the thirtieth (30th) day o
June in _each year, unleass sooner revcked or suspended by the
Board. -

4.3. Any manutacturer who is not currentily licensed to
engage in business _in the_ Sitate, but who_desires to Dbe 58
licensed, shall submit an initial application on forms supplied
by the Beoard. Each initial epplication shall be acccmpanied by
all information and fees regquired by the Bgcard on 'its fcrms,
including but not Timited to:

{a) the legae! and trzde name(s) of the manufaciursar;

(b) +the address of the meanufacturer's various business
locations _dasiring licensure; .

(c;_ the phone _number of each business 1oca ion
dasiring licensure;

(d) the names aﬂf agdresses of the owners, officers,
anc directors of the manufactiurer;




Department of Labor o
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Series 19, Sec. 4
(e} evidence of the manufacturer's legal authority to
engage in Ldusiness in the State; R ..

(f) & fee of three hundred dollars ($300.00} for each
business locaiion desiring licensure;

(g} such. assurance of the manufacturer’'s flinancial
responsibility &s required by Secticn 16 hereinbelow;

(h} & statement of compliance with all applicable
Stete and federal standards;

(i) +the name(s) of ihe DAPIA or DAPIAs who inspect ihe

(i} the name(s) of the IPIA or IPIAs whe inspect the
manuveacturer; '

(k) a copy of all DAPIA-approved manufactured home
desicns currently in use; ) i '

(1) a copy of all DAPIA-approved quality assurance
programs currently in use;

(m) 2 copy of all manufacturing plant certification
reports issused by an IPIA in the past twelve (12) months; and

(n) a list of +the names of &ll dealers and/or
distributors In the State that are authorized to receive the
manufacturer's product lins.

4.4, Any manufacturer currently licensed in the State
shall submit an application fer licensure renewal on or before
the thirtieth (30th) day of June in each year. Any renewal
application shall be <deemed a valid license for a vperiod of
thirty (30) davs, or until rejected by ihe Board. It shall be
accompanied by all information required by ihe Board on its forms
as specified by Section 4.3 hereinabove, including a renewal fee
of three hundred dollars ($300.00).

4.5, The Board shall grant or refuse any initial or
1 application for a manufacturer's license on or before
(30) days after a proper and complete application has been
. If any initial or renewal applicaticon is found by the
o not constitute a proger and complete application, the
may reguesti additional informeiion, ~The Board's thiriy
cay period tor actiing upon &an appiication does not commance

]
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until & proper and complete application has been received by the
Bcard. In no event shall any renewzl application, complete or
inccmplete, oroper or improper, be deemed a valid license for a
pericd of more than thirty (30) days from the date of its filing.

4.6. The Boecard shall grant an initial or renewal
manuractiurer's license if 1t finds that the applicant is suitable
t0 operate as & manufacturer by virtue of each of the following:

(a) the manufacturer's adequate financial capacity;

(b) the manutacturer's record of compliance with any
lawful orders o7 the Board or any other equivaleni agency for any
other Jjurisdiction, including the lack of any revocation,

suspension, or Iimitation on the manufacturer's license in the
State cr any other jurisdiction; and

(c) the manufacturer's compliance with the applicable
porticns of 1these rules and with the applicable federal
standards, including receipt of all DAPIA and IPIA approvals and
certifications. o -

L.7. Initial and renewal licenses for manufacturers
may be granted for some business locations and denied for others
if the facts justify such action.

£.8. Each menufacturer shall conspicuously display its
license 2t each of its licensed business locations.

4.9. A manufacturer's license is not transferable.
Any chenge in the person holding the license, including & change
in the ownership of a sole proprietorship, a change of a partner
in & partnership, or the creation of a new corporate entity,
requires a new license. - - :

Section 5.7 Licensure of Dealers and Distributors.

5.1. Mo person may engage in the business of a dealer
and/or distributor in the State without a license. Each dealer
and/or distributor who desires to engage in business in the State
shall apply to the Board for & license. A dealer and/or
disiributor must maintain oneg (1) license for each business
location in the State. .

5.2, A dealer's and/or disiributor's license shall be
valid for up to one (1) year, and shall expire on the thirtieth
(3Cth) day of June each year, unless sooner revoked or suspended
by the Board. ’ o

-7-
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5.3.7 _Any dezler and/or distributor who s not
curre ntly licensed to engage in business in the State, but who
cdesires to be se licensed, shall submit an initiel azoplication on
forms - swoplied by the Boari. Fach initial application shall be
accompanied by ell information and fees required by the Board on
its forms, including but not limited te:

(a) the legal anc¢ trade name(s) of the dealer and/or

distributor;

(b) the address of the dealer and/or
varicus business locations desiring licensure;

distributor's

o (c) the phone number of each business location

desiring licensure; B

(d) the namas ang addresses of ihe owners, officers,
and directors ¢f the deaier and/or distributor:

(e) evidence of the dealer's and/or distiributor's
legel authoriiy to engage in business in the State;

(f) a fee of one hundred dollars ($100.00) for each
business location desiring licensure;

(a) segeh assurance . of the. dealer’'s and/or

distributor'!s

Bhereirbelsw of

financial responsibility as required by Secticn 16

this rule;

(h)

a statement of compliance with all applicable

State and federal siandards;

(1)
of the State
autheorized to

by the deale

all manufacturers in or out
the dealer and/or distributor is

names of
line

a list of the
whose product
receive; and

a list of the names of all
ancé/or distributor.

salespersons employed

5.4. Any dealer and/or distributor currently licensed
in the State shall submit an aD:thabfon Tor licensure renswal on
r  before the thirtieth {30th} day of June in ‘each vyear. Any
renewal application shatl be ecemed s a velid license for =
period of thirty (30) days, "or until rejected by the Board. It
shall be,accowoanled by 311 infermation reguired by the Board on
its forms as specif 1ea by Section 5.3 Bereinsbeve of this rule,

including a renewal

fee oF ‘one hundred dollars ($100.007.
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5.5. The Board sha
renewal application for a deal
ecn or before thirty (30 2
anol' etion has been fi
tidn is found by tih

L

rant or refuse any initial or
and/or distribuior's license
fter a proper and complete
If "any initiel or renewal
o not constitute & proper and
coro‘euo application, d may req&est additional
information. The Board's thirty (30) day period for acting upon
an apolication does not commence until 2 proper and complete
appllcatlon has been received by the Board. In no event shall
any renewel applicetlion, complete c¢r Incompleie, proper or
improper be deemed a va11a license 7or a period of more than
thirty (30) days from the dzte of its filing.

5.6. The Board shall grant an initial or renewal
dezler's and/or distributor's license if it finds 1hat tne
applicant is suitable to ocperate as a dealer and/or distributor
by virtue of each of the following:

(a) the dealer’'s and/or  distributor's adaguate
financial capacity;
(b) the dealer's and/or disiributor’'s record of

compliance with any lawiul orders of the Board or any other
equivalent agency of any other jurisdiction, 1Including the lack
of any vrevocaiion, suspension, or limitation of the dealer's
and/or distributor's 1license in the State or any other
jurisdiction; and

tc) the dealer's and/or distiributorfs compliance with
the applicable portlons of these rules and with the applicable
fedaral standards. , U ,

5.7. Initial and renewal licenses for dealers and/or

distributors may be granted for some business Ilocations and
denied for others if the factis justify such action. However, If
one business location gualifies as hoth a dealer and disiributor
under these -“vegulations, there shall be required only one (1)
license for thet business location.

5.8. Fach dezler and/or distributor shell
conspicuously display its license at each c¢f its business
locations. B C ’ '

9. A dealer's and/or distributor's license is not
. Any c¢hange in the person holding the license,
change in the ownership of a sole proprietorship, s
f a partner in 2 partnership, or the creation of a new
entity, recguires 2 new license.
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Section 6. Licensure of Contraciors.

6.1. Mo person may engage in the business o7 a
conirecior in the State without a ligcense. _Each ceontractor who
desires  to engage in business in ihe State shall apply to the
Bozar for & license. A contractor is required to maintain only

cne (1) license. A conirzctior whose principal office or place cf
business is out of the State, but who desires tT0 periornm
contractor services in ihe State, must maintain a license.

6.2.. A contiractor’s license shall be valid for up to
oneg (1) year, and shall expire on the thirtieth (30th) day of
Jure in each year, unless sconer revoked or suspended by the
Board. - o : - o :

6.3. Any contractor who 1s not currently licensed to

engage in business in the State, but who desires to be s
licensed, shall submit an initial aDDllCELIOﬂ on forms supplied
by 1ihs Board. Each imitial application shall be accompanied by
all information @&and fees required by the Board on its forms,
‘including but not IlmLLua 1o '

{z2) the legal and trade name(s) of the contracior;
{(b) the address of ihe contracior;

(¢) the phone number of the coniractor;

(d) the names and addresses of the owners, officers,
and cirectors. of .the coptracior;

(e) evidence of the coniractor’s legal authority to
engage 'in business 'in the State, including compliance with W. Va.
Code § 11-15-8L;

4.

} a fee of fifty dollars ($50.00);
{g) such assurance of the <coniractor's financial
responsibiliity as required by Section 16 bBereirbeiew o©f 1ihis
rule; znd : :

=
|

(h) a statement o
State and federal standards.

cmpliance with all applicable

6.4. Any contractor currently licensed in the State
shall submit an application for licensure renewal on or before
the <thirtieth {30fh) day of June in each yezr. Any reanswal

-10-
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application shall be deemed a valid license for a period of
thirty {30) days, or until rejecied by the Board. It shall be
eccompanied by all information regquired by the Board on its forms
as specified by Section 6.3 hereinabove, 1including a renewal fee
of Tifity dollars ($50.00).

6.5, The Board¢ shall grant or refuse any initial or
renewal application for a contractor's license on or before
thirty (30) days atfter a proper and complete application has been

filed. If any initial or renewal application is found by the
Board to noi constitute a proper and complete application, the
Board may request additicnal information. The Board's thirty

(30) day periocd for acting upon an application does not commence
uniil a propér and compleie application has been received by the
Board. In nc eventi shall any renewal application, compiete or
incomplete, proper or imprcper, be deemed a valid license for a
period of more than thirty {30} days from the date of its filing.

6.6. The Board shall grant an initial or renewal
contiracior'!s license if it finds that the applicant is suitable
to cperate as a contractor by virtue of each of the following:

(a) the contractor's adequate financial capacitiy;

(b) the contractor's record of compliance with any
lawful orders of the Board or any other equivalent agency for any
octher Jjurisdiction, including the lack of any revocation,
suspension, or limitation on the contiractor's license in the
State or any oiher jurisdiction; and

(c) the contractor's compliance with the applicable
portions of these rules and with the applicable federal
standards. '

6.7. ~Each contiractor shall conspicuously display its
license at its business iocation.

6.8. A contractor’s license is not transferable. Any
change in the person hclding the license, 1including a change 1in
the ownership of a sole proprietorship, a change of a partner in
a partnership, or the creation of a new corporate entity requires
a new license. : :

Section 7. Adoption of Federal Standards and Regulations;
Designation by HUD as an SAA

7.1. All new manufactured homes manufactured, shipped,
imported, delivered, distributed, sold, leased, or installed into

-11-
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a State snall be

oh in ict_complience with these rules
1 the _ppl'caﬁla fed
n =

standards. The "Manufactured
struction and Sa andards" desveloped by HUD and
at 24 C.F.R. §3280 seq. are hereby adcpied in their
and incorporatsad by reference herein. In addition, the
Tured Hcme Procedureal _and Enforcement Regulations"
d by HUD and codified at 24 CFR 3282.1 ei seg. are hereby
in their entirety and incorporated by referance herein.
. the "Manufectured Hcme Consumer Manual Requirements”
ped by HUD and codified at 24 C.F.R. §3283.1 ef seq. are
hereby adopled in thelr entirety and incorporated by Teference
harein. No person may manufacture, ship, import, deliver,
distribute, sell, 1ledsg, 2r install a manufactured home in the
State that violates any applicable State or federzl standard.
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7.2. Each manufactiurer, dealer, distributor, or
contractor applying for a license shall provide a statemeni of
compliance with 2lil applicable State and federal standards. This
stetemant of complicpce shall be signed by a responsible officer
Cr serson redresenting ;ne eapplicant who has full legcal authority
to bind the applicant to its terms.

7.3. The Board shall seek the approval of HUD to be
cdesignated &as an SAA Tor purposes gof the Mational Manufactured
Housing Construction and Safety Standards Act of 1974, 42 U.S5.C.

§5401 et seg. The Board is authorized to file any and all re-
quired eapplications and plans with HUD, and to emplocy such
sersgnnel  as reqguired by tederal standards, in order fo obtain
approval as an SAA (2Z4 C.F.R. 3282.302;.

Section 8. Inspeciions; DAPIAs; IPIAs.

8.1. The Board and its .authorized acenis, employess,
and reprasentatives may enter 1dio any business™ location
maintained by a manufacturer, disiributor, dealer, or contractor
engagec in business in the State for ihe purpose of inspecting
and otherwise éscerfaining whether State and federal standards
are  being met. Any manutaciurer,  dealer, distributor, or
contractor engaged in business in the State is deemed to have

given ~"its irrevocable consent tTo . such an inspection by the
Board. During .the course_of such . inspeciion, the Board may
inscgect and <copy any and zll records mainiained by tha
manufecturer, dealer, <distributor, or contractor pursuant to

these rules and the federe! stendards.  Such an inspectiion may
gccur, znnounced or unannounced, &t any time between the hours of
8:00 z.m. and 5:00 p.m., Mcandzy through fFriday, cr 2zt such other
reascnzble times as. Geeﬂﬂd necessary by the Board in the exercise

of its cduties. -
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8.2. The Beard shzll be auithorized to charge e&n-
inspection fee of § 29.00 per hour, nci to exceed $ 290.00 vper
day, plus an amount reprasenting reimbursement of any mileage,
per ciem, and other reasonable expenses incurred in connecticn
with anmy inspection authorized by Section 8.1 hereinabove. This
inspection fee shall be payable to the Board within thirty (30}
days of completion of the inspection.

8.3, There is contemplated by the federal regulaticns
the establishment of gorimary inspection agencies known as DAPIAs
and IPIAs. These primary inspectien agencies are responsible for
the enforcement of ithe federal regulations and standards. There
are four (4) basic enforcement functions performed by the primary
inspection agencies. They are:

{a) approval by a DAPIA of a manufacturer's
manufactiured home gesign to assure that it is in compliance with
federal sitandards;

{b} ' approval by a DAPIA of a manufacturer's quality
control program to assure that it is compatible with the design;

{c) approval by an IPIA of & manufacturer's plant
facility and manutacturing process to  assure that the
manufacturer can perform its approved qualiiy control preogram and
can produce manufactured homes in conformance with iis approved
design; and )

{(d} . performance of ongoing inspections of the
manufacturing process in each manufacturing plant by an IPIA to
assure that & manufacturer is continuing to perform its approved
quality <contrel progrem and, with respect tc those aspecis of
manufactured homes dnspecied, is centinuing to produce
manufactured = homes in conformence with its approved designs and
in conformance with federal stiandards.

8.4, The Board may develcp a DAPIA and/or an IPIA to
carry ocut such federal enforcement functions. 1¥ the Board
determines that it will seek %fo develop a DAPIA and/or an IPIA,
it is euthorized to file any and all required applications and
plans with HUD needed in order itc obtain approval as a DAPIA
and/or IPIA, including a State-exclusive 1IPIA. The Board may
employ such personnel as required by federal standards for
approved DAPIAs and IPIAs (24 C.F.R. 3282.352).
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8.5. If the Board does not seek or ocbtain ihe
approval of HUD to act as a DAPIA and/or IPIA, it may
participate in joint team moniitoring of DAPIAs and IPIAs in
cenjunction with HUD. The Board may also independently monitor
the perfcrmance of DAPIAs and IPIAs acting within the State in
cocrdination with HUD moniticring.

8.6. The Board shall be auihorized T¢ charge the
following inspection fees when performing ~any of its duly
authorized functions a&s an approved DAPIA and/or [PIA:

(a) a fee of $§ 30.00 per hour, net to exceed
$ 300.00 per day, for congucting manufactured home initial
design or design change evaluations:

(b) & fee of § 30.00 per hour, not to exceed
$ 300.00 per day, for conducting manufacturer gquality control
program evaluations;

c) a fee of $ 30.00 per “hour, not to exceaed
$ 300.00 per day, for conducting initial and ongoing
manufacturing piant inspections; and

(d}) an eamount representing reimbursement of any
mileage&, per diem, and other reasonable expenses incurred in
connection with any of the .above.

B.7. These DAPIA and IPIA i
be payable +to the Board within thirty (30
of the inspection.

nspecticn fees shall
) days of completion

8.8. When the Board 1is finally epproved by HUD as
an  S5AA, each manufacturer snhall also pay 4 monitoring
inspection fee in an amount established from time to time by
HUD for ~each transportable section of each manufaciured housing
unit produced by a manufacturer in the State. This monitoring
inspection fee shall be payable directly to HUD.

Section 9. Labeling, Recordkeeping, and Reporting.

9.1. The RHUD label affixed +to each +iransportiable
seciion of each manufactured home For sale or lease in the
United States shall be the only label reguired by the Board. No
manufectured home shall be shipped, imported, delivered,
distributed, sold, lezsad, ©or insteiled inteo or in the State
without a HUD label.

-14-
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9.2. The HUD deta plate affixed to each

factured home for sale or lease in ihe United States shall

be the only data plate required by the Board. Mo manufacturad

shell be shipped, imported, delivered, distributed, sold,

leased, or installed into or in the State without a HUD data
nlate. ) . - e

9.3. No perscn mey vremove & HUD label or cdata plate
frem 2 manufaciured home once affixed.

9.4, Each licensed manufaciuvrer shall maintain
recaords " of ihe following for each manufaciured home
manufctured in the State, or shipped, imported, or delivered
to a dealer, <distributor, purchaser, or other person in the
State: - - - 77 T

(a) the information contained on the HUD data plate;
(b) the date of affixment of the HUD label; and

{c) the name and address of the dezler,
disiributor, rpurchaser, or cther person to whom the
manufactured hcme was first shipped, imported, or delivered by
the manufaciurer. ' .

9.5.  Each licensed manufacturer shall report the
information outlined in Section 9.4 to the Board on a quarterly
basis, «covering the periods July 1 to Septiember 30, Cctober 1
tc December 31, January 1 to March 31, and April 1 to June 30.
These reports shall be due no later +than Ociober 31, January
31, April 30, and July 31, respectively.

9.6. Each licensed dealer and/or distributor shall
maintain. records of +the following for each manufactured home
shipped, imported, or delivered to it by a manufacturer,
distributor, dealer, or other person:

(a) the information <contezined on +the HYD data
nlate;

(b) whether the manufaciured home contains & HUD
label;

(¢} that the manufactured home has been inspected

upon celivery +to determine iIf ~ it has baen demaged, and if =211
furniture, ~appliances, fixtures, and cther devices are in place
gnd operable; _
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(d) the extent of any damage found upon inspection;

(e) whether any alterations to the manufaciursad
home wers made by the dealer and/or distributoer, including any
repairs; and . ;

(f) the name &nd address ¢f the opurchaser or cther
person 1o whom the manufaciured home was shipped, imported,
delivered, sold, or leased by the dealer and/or distributor.

©.7. Esch licensed dealer and/or distributor shall
report the information outlined in Seciion 9.6 to the Board on
a quarterly basis, covering the periods July 1 to September 30,
October 1 to December 31, January 1 io March 31, and April 1 to
June  30. These reports shall be due no latar than Gctober 31,
danuary 31, April 30, and July 31, respectively.

9.8. Each licensed contractor shall maintain
records of the Jollowing for each manufactured home which it
transports and/or installs in the Siate:

(&) the information contained on the HUD date
plate; "~ — : ' : -

{b) whether the manufactured home contains a HUD
fabel;

(c) the manner of <transport and/or installation of
the manufaciured home;

{(d) whether the manufactured home wWas damaged
in any way during transport and/or installation, and the
extent of such damage; ' '

{e) whether any alterations to the manufactured
home were made by the coniracior, including any repairs; and

(f) the name "and address of +the purchaser or other
person to whom the manufactured home was transported and/or
installed.

9.9. Eech  licensed contractor shall repor: the
information outlined in Section 9.8 to ihe BRoard on a quarterly
basis, covering <the periods July 1 to September 30, October 1
to December 31, January 1 to Merch 31, and April ¢ to June 30.
These reports shall be due no later than October 31, January
31, April 30, and July 31, respectively.

—
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8.10. When the Board receives approval as an SAA,
cach IPIA shall File reports wiin the Board In accordance with
the fedaral regulations.

9.11. When the Board receives approval as an SAA, it
shall be authorized and is direcied to file reports with HUD in
accordance with the federal regulations.

9.12. Nothing in these rules shall be construed to
excuse or exempi any manufacturer, dealer, distributer, con-
tractor, DAPIA, or IPIA from complying with any recordkeeping or
reporting requirements méendated by the federal regulations.

Secticn 10. Consumer Manuals; Installation.

10.1. Fach purchaser of a manutactured home in the
State shall be provided with a HUD-approved <consumer manual
applicable to the manufactured home purchased. No
manufacturer, dealer, distributor, or contractor may interfere
with the distribution of a HUD-approved consumer mgnual.

10.2. All new and used manufactured homes insialled
in the State shall be installed:

(a) in &accordance with the home manufacturer's
recommendations contained in or accompanying 1tfhe consumer
manual required by 24 CFR 3283; or )

(b) in accordance with a competent design
certified in writing by a registered professional engineer
and/or architect; or

{c) consistent with the recommendations published
Dy the American Naticnal Standards Institute, AZ225.1%
Instaiieation Standard for Manufactured Homes; or

(d) for used homes only, any generally accepted
commercial method reviewsd and approved from time to time by
the Board.

Section 11. Alterations and Repairs.

1.1, No alteraztion or vrepair shall be made to any
new or used manufactured home by & dealer, distributor, or -
contiractor which directly cazuses a failure <o conform with

applicable State and federal standards.

~17
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11.2. Alterations or repeirs made to a used
manutractured home by a dealer, distiributor, or contracior shall
be designed to promote compliance with applicable State and
federal standards; provided however, that a deaier,
distributor, or contractor shall not be obligated to bring &
useg menutactured home into full compliance with applicable
Stete and federal standards. It is the 1intent of this

provision to eallow &and encourage dealers, distributors, and
contractors to make desirable alterations and repairs 1o used
manufacitured homes, including alterations and repairs which dco
ngt bring such = used homes into full <compliance with all
applicable standards, s0 long as the alterations and repairs so
made €0 not directly create a condition ¢f noncompliance which
did nct previcusly exist.

Section 12. Transportation.

12.1. The transportation cof any new or ussad
manufzctured hceme shall be accomplished in a manner that allows
the new or used manufactiured home tc withstand the adverse
effects of transportation shock and vibration without its
degradation or the degradation of 1is component paris. In no
event shall any transportation method be wutilized which causes
a fTailure of any new or used manufactured home to conform with
applicable State and federal standards.

12.2. Manutac
ft

ured _ homes shall not be iransported at
speeds in excess of fifty (

T
y (50) miles per hour.

Section 13. Complaint Handling.

13.1. All compleaints to the Board shall be in
writing and shall specify the name, address, and phone number
of the person lodging the complaint. The Board, on its own
initiative, may commence <c¢omplaints. The Board shall review
each complaint to determine whetiher it should be dismissed, or
subject to such other action as specified by the rules
hereinbelow.

13.2. A copy of every complaint shall be forwarded
to the person named in the complaint. Upon receipi, the person
nanmed shall have twenty (20) days in which to respond fto ithe
complaint in writing. [T, upon consideration of the complaint
and the response, the Board determines that no viclation of any
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aonlicable State or federal standard has occurred, ihe Board
may <dismiss the complaint through the issuance of a written
ordar setting forth the basis for_.ihe dismissai. If, howsver,
the Board deems cdatermines that further review or cther action
is necessary, tthe Board may proceed as sei forth hereinbaels

by this rule.

13.3. The 3oard and its authorized agents,
employees, and repressentatives may independently investigate
the basis ~for any complaint filed. During the coursse of iis
investigation, +the Board may conduct such inspections as are
describad in Seciion 8.1 bBereirebeye of tnis rule. If at any
time during the  course of its  investlgation it beconmes
apparent that no wviolaticn of any applicable State cr

federal standard has occuyurred, the Board may dismiss the
cemplaint in the manner set forth in Seciion 13.2 hereirabsve 07
this rule.

13.4. The Board may at any time after the receipt cof
a complaint issues a wWritten notice of iis-intent to conduct an
‘infermal hearing. Notice of such intent shall be provided tTo
2ll interestsd persons by certiiied mail a%t least ten {10) days
in advance. This notice of 1Intent 1o c¢onduct an informal
presentaiion of views shall include:

(a) a statement of the time, place, and ndature of
the proceeding; :

(B) a statement of the subjecti matter of the
proceeding, and if appropriaie, an order to show cause why the
Board should noit impose 2 sanciion upon ithe inierested person
Oor parsons named;

(c) a summary of how the proceeding shall be
conducted and by whom, it being specifically recognized that a
hearing examiner may be appointed by the Board for this opurpose.

13.5. An informal hearing of views shall be written or
cral, or both, &t the sole discreticn of the Board. Testimony
under cath or affirmation shall nct be required, nor shall ¢ross-
examinaticn or rebuttal evidence be permitted. The rules of
evidence ~as zpplicable in the circuit courts of the State shell
not prevail, nor snall the presence of legal counsel be
permitted. A& stenographic or mechanical transcript of the
proceeding " 'shall -==6% be maintained. I¥f a hearing examiner
is appointed, the hearing examiner shall prepare a written
summary of any ovral proceedings. The purpose o0of an informal
presentation of views is to zllow the gathering of information at
a minimum of cost and time for both the Board and interesied per-
s0ns, while facilitating fully informed decision-making by
the Boarg. - ' :

~19-




»

D M (P
= o
[a}]

3

o B
-3
e (T
WO (D 3
- 'l

[V v
e
[{}]
[#2]

13.6. The Board shall issue a writien order within
0) days after the completion of ar informal presentation
. The order shall include 2 brief statement of findings
lusions, with specific references o principal SUp-
items of evidence as well as the reasons or bases basis
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13.7. The Board, In the exercise of iis discretion,
0 an. informal Thearing of views and insiitute a con-
ase _hearing (formal presentation of views) at  any

ter the filing of a complaint. Mocreover, any interested
¢n adversely affected by an order of ithe Board after an
rmel  presentation of views shati be affsreed ar ©pR36FEHRi:

ke a written request for a contested case hearing if se
€ §R wWriting bY the +Rterested perser within ten {(10)
_.receipt of the order adjudicating 1ihe informal
hearing. A contested. case hearing shall be conducted in
accorcence with These the procedural rules of the Board as
set forih at 52 C.F.R. 71, Sections 1.1 et seq. as well as W. Va.
Code §28A-5-1 et segq. T

13.8. Any interestiec person, including the Board,
invelved in any ‘investigation of & complaint, informal
hearing, or contested case hearing (formal hearing) may at any
iime propose & settlement which may be enitered into with the
consent “of” all interested . persons and <the Board. Final
acceptance of a setilement shall be memorialized in a setile-
ment orcer and signed by the Board and all ‘interested
persens. The execution of a final seitlement order shall
immediately terminate any relatad proceedings, and shall be
binding upon 1ihe Board and all ‘interested parties.

13.9. All proceadings, reporis, records, complaints,
and nondeliberative materials of the Becard shall be epen to the
public To the same extent as permitied under the Open
Governmental Proceedings Act, W. Va. Code §6-9A-1 et seg., and

the Freedom of Informatiion Act, W. Va. Code §298-1-1 et Seq.

urs
th

Section 14. Imminent _Safety Hazards, Serious Defects, Defects,
Noncompliances. ,

14.1, Notwithstanding any provisions of this ruls to
the contrary, when the Board is approved by HUD as an SAA, it
shall be guided by procedures adopted by HUD at 24 C.F.R.
§3282.401 through §3282.416 when dealing with consumer
coenplaints  or other information . indicating the possible
gxistience of an imminent safety hazard, sericus defect, defect,

~20-
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or noncomnliance of a manufactured home manufactured by a
manufazturer located within the State. The aferementiened
federal regulatiers are Rereby adenied ip their entirety and
are iRcerperated by refersnee hereimr The Board shall oversee
the handling of such «c¢onsumer complaints in accordance with
these foderel regulatisns: this rule.

14.2. Manufacturers are reguired by the federal
regulations. to maintain records relaiing to notification and cor-
rection of imminent safety hazards or serious defects of manufac-
tured homes. In some  <cases, manufacturers are required to
provide notification of defects, 1in accordance with 24 C.F.R.
3282.404(a). These records include, but are not limited to, the
following: ' - '
(a) records of all investigations and inspecticns
undertaken to determine wheather there exists an imminent safety
hazard, sericus defect, defect, or noncompliance -in its
manufactured homes;

{b) records of all determinations vregarding - the
existence or nonexistence of such an -‘imminent safety hazard,
serious defect, desfect, or noncompliance;

{¢c) records of all plans for notification and
correction of any Imminent safety hazard or serious defect, and
‘in some cases notification of defects, including copies of the
actual notices sent and the lists of the persons notified;

{d) records of¥ all corrections and attempted
correcticns undertaken; and

{e) records of all completion reperts filed
pursuani to 24 C.F.R. §3282.412(e).

14.3. To assist the Board in overseeing the handling
of consumer complaints in accordance with the federal
standards, the Board shall inspect the records identified in
Section 14.2 hereinabove no less frequentily than once every
twelve (12} months for each manufacturer located within the

State. [¥ the Board finds that a manufacturer is not actiing 'in
compliance with 24 C.F.R. §3282.401 through §3282.216, the

Board shall schedule the matter for & contested case hearing
unless one of the following apply:

(a) if the affected —manufactured homes were
manufaciured In more than one state;
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(b) £f there exists an imminent safety hazard:; or
(c) +f there exists a seripus defect.

If subsection 14.3 (a), {b), or {c) above applies, the matier
shall be referred by the Board to HUD for immediate handling.

14.4, AL the conclusion of any contested case
hearing <¢onducted pursuanpt to Section 14.3 of this rule, and the
subsequent issuance of the Board's order, tRe manufacturer may

seek an appeal in accordance with W. Va. Code §29A-5-4. Alter-
natively, the  manufacturer may, pudrsuant to 24 C.F.R.
§3282.407(c)(2), appeal to HUD within ten (10) days after

receipt of the Board's order.
Secticon 15, Disciplinary Sanctions.

] 15.1. The Board may impose sanctions upon any person
for any of the following reascons:

(a) the manufaciure,' sale, lease, offer for sale

or lease, or the introduction, delivery, or ITDOTuEEIOﬂ into

the this State of any mawufacbgggd nome on or after the effective
date. O any applicable state or féderal standard, which home
does not comply with such standard%: provided that this

subsection shall not apply to (i) the s3le or the offer for
sale of any manufactured home after the first purchase of it in
good faith for purposes other than resale, (ii) any person  who
estzblishes that he did not have reason to know in the exercise
of due <care Lhab such manufactiured home is not in conformity
with applicable siate or federal standards, or (iii) any person

who, prior to0 such rirst purchase, holds a certificate by
" the manufacturer or 1mporter of suen manufactured home to the
effect 'that sesh manufactured home conforms %o all applicable .
federal standards, uniess suel the persoen knows that sHeh
ihe manufactured home does not se conform;
{b} the fallure or refusal to permit Board access
to or copying of vrecords, | or the failure to make recuired

reporis or to provide information, or the failure or refusal to
permit entry or inspeciion as required by these rules:

(c) the failure to furnish notification and
correction of any defect as reQuired by 42 U.S$.C. §5414 and 24
C.F.R. §3282.401% through §3282.216;

(d) the failure +to issue .a certification required
by 42 U.S.C. §5415, or to . issue a certification to the effect
that a waana tured home conforms to all applicable federal

-22-
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standards if such person knows or in the exercisz of due care
has reason  ic . Know that such certification is false ar
misteading in a material respect;

{(a) the failure to westablish and maintain such
records, make such reports, and provide such information as the
Board vrequires under these rules, or the fallure to permit,

upon recuest of a person duly authorized by the Board, the
inspection of appropriete books, peapers, records, and documents
relative 1o . determining whether a manufacturer, dealer,

distribuior, or contractor has acted or is acting in compliance
with these rules or the federal standards;

(f) the issuance of a certification pursuant to 42
U.S.C. §5403(h) 1if said person knows or in the exercise of “dus
care has reason to know that said certification 1is false or
misleading in a material respect;

(g) the submission of any information or
statementis to the Board, HUD, a DAPIA, or an IPIA which are
known by the person submitting such information to be fealse or
misleading in & material respect;

(h) the criminal conviction of any vperson by any
competent state or faderal court, which criminal <conviction
directiy relates to the business of a manufacturer, dealer,
distributor, or contractor;

(i)} the application to any person by any competent
state or federal authority of any disciplinary action which
directly relates to the business of a manufacturer, dealer,
distributor, or contractor, including but noi limited to, a
fine, license suspensicn, license revocation, or license denicgl;

_ - {j) the operation of any business location engaged
in business in the State as a manufacturer, dealer,
distribuftor, or coniractor without a licensse;

(k) the feilure to maintain adequate financial
assurance as required by Sectiion 186 hereinbelow;

(1) the = refusal +to allow <the Board to conduct
inspections as permitited by these rules;

(m) the failure to pay any fee required by law,
these rules, or the federel standards;

-23-
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(n) the removel of any HUD label or HUD data plate
from & new or used menufactiured home;

(o) the destructicn or permanent removal by a
manufaciurer, desaler, distiributor, or contracter of a HUD-
approved consumer ~ manual from a manufactured home, thereby

depriving & consumer of the use of a manual;

{p) the wviolation of ary the Siate or federal
transportation or installation standard applicable to a new or
used manufactured home;

{qg) the meking of any deceptive, Talse,
fradulent, or misleading representation to any consumer of a
new or used manufacltured home;

{r) the shipment of a
manufacturer to a dealer and/or di
that is not licensed by %he this 3ta

manufactured home by a
Lributor in €he this Statie

15
+
e

(s) the acceptance o©of a2 manufactured home by a
dealer and/or distributier from a manufaciurer not licensed by
the this State; B o

(t) the misappropriation of funds of a consumer or
prospective consumer 07 a new or used manufaciured home;

(u) the failure to fulfill any writien or cimplied
warranty obligetion applicable {0 any new or used manufactured
home;

(v) the feailure +to comply with any order issued by
the Board, 'including any seitlement order; and

(w) the wviolation of any other rule promulgated by
the Board. i - ’

15.2. A determinaticn by the Board that a perscon has
commitied any of the violations outlined in  Section 15.1
‘Rereimnabeve 0of this rule shall lead to the 'imposition of such
disciplinery sanctions as determined appropriate by the Board
under ithe facts and circumstiances of the case. The Board meay
apply any one or more of the Tolleowing sanciions:

(a) +Re Beard may sdmipister a public reprimand;

{b} . the Beard mazy impese & eivil fire nRe: fo exceed
gne itheoesard dellars (8450086835 institution of civil or criminal
proceedings in a court of competent Jurlsd1ctlon

w24~
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{c) the Beard Ray sH
dist

the suspension of license
of a manutacturer, dealer, T

LOr, or cgontractor;

(d) the Beare may revoke the revocation of the license
of & manufacturer, decle stributor, or contracior; or

w2
L]
11}
)

i
Ei]
[ab]
4

[l
[{¢]
i
Ly

dr

(e) Re am denizl of an application for
licensure filed by any manufaciurer, dealer, distributor, or

coniractor.

12.3. A civil fine may be imposed for sach separate
violation with respsct to each manufaciured home, except that
the meximum penalty shazll not exceed cne million dollars
($1,000,000) for any relatec series of violations occurring
within one (1) year Trom the date of the first violation.

15.4. A suspension may be issued by the Board fTor
any vperiod of time wup to and including the remaining term of
the <c¢current license of the manufaciurer, dealer, distributor,
or contractor in question. At the end of 1ihe designated
suspension period, the manufacturer, dezler, distributor, or
contrector may apply for reinstztement of a license pursuant to
the provisions of Sections 4.3, 5.3, or 6.3, Rereirabsve cf this
rule, as applicable.

I{¥ suspension and reinstatement occurs during the same
license period 7or whnich ail fees have been paid, no additional
Tees will be requlred.

15.5. A revocation may be -issusd by the Board for
any vperiod of not less than one {1) nor more than five (5)
years. At the end of the designated revocation period, the
manufacturer, deseler, distributor, or contiractor may re-apply
for a license pursuanit to the provisions of Sections 4.3, 5.3
or 6.3 Rereirabeove of this rule, as applicable.

H

15.6. A determination by the Board 1o deny an
application for licensure shall disqualify the applicant from
re-applying 2t any time during the subsequeni . twelve (12) month
period, unliess the Board agrees to consider @ re-applicatien
within & lesser time period by so designating its willingness
t0 consider & re-application within its crdaer of deniezl.

15.7. 7 The deiermination to impose a public
reprimand, fine, license suspension, license revocation, or
license denial may be undertaken by the Board as a result . of
gither &n informal presentation of views &5 cutlineg in Section
13 Rereimabesve 0Ff this rule, or after a contested case hearing:
Provided that ~If The actlion is taken by the Board after an
informal presentetion of views, the issue of sueh the public

-
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nd, fineg, license suspension, license revocaticn, or
denlal shall be. made ihe subject of 2 coniested case
if so requesied in writing by an interested party
ten (10) days after receipt of the order adjudicating
informal presentation o©of views. The gpurpose of this
15 to assure that any interested person adversely
by a decision of tThe B8oard 1is affcrded those rights
at W. VYa. Code §2|-9 5{(b), §29A-5-1 ei seq., and 52
Sections 1.1 g1 seq., in a contested case nearing de
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15.8.  Mothing in ihese rules shall be construed to
or restrict in any manner other civil or criminal
ramedies available under the lew to any person.

Section 16. State Manufactured Housing Recovery Fund.

16.1. There is hereby created ihe State Manufactured
Housing Recovery Fund within the special treasury account
described 2t W. Va. Code § 21-9-10{g). The oprimary purpose of
the Recovery Fund 1Is t¢ repair meanufactured homes so as to
conferm  tO appllccble Federal and State reguiations and to hold
an eamount of finmancial assurance from each licensed
mandfacturer, dealer, distributor, or contracicr as required
hereinbelow.

16.2. The Board shall collect the following annual
assessment fTee in satisfzction of each licensed manufacturer's,
degler's, disiributer’'s, or coniractor's vreguired assurance of
Tinancial responsibility:

(a) $2,500.00 for each manufacturer's licensed
business locetion,

(b) $1,000.00 fFor each dealer's and/or
distributor's licensed business location: and

{c) $500.00 for each licensed conirzcior.

Thess ssessmentis shall be cocllected annually at the time of
the 11 ng of all initial and renewal license applications;
pro»ld_d hewever, that i7¥ the balance of the Recovery Fund an
the thirtieth (30th) cay of June of any year equals or exceeds

thrae ﬁuncred thousand dollers {$300,000), then no assessments
shail  be allected from any previocusly licensed manufacturer,
dealer, distributor, or coniracior for the next licensure

-26-
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pericd. Mew applicants for licensure shall be required to pay
the applicable assessment Tee regardless of the balance of the
Reccvery Fund.. o -

16.3. Any manufacturer, dealer, distributor, or

contracicr who applies for license within sixty (€0) days of
the effective date of these rules may elect fo pay the initial
assessment fee in three (3) equeal installments as follows:

{a) the first installment shall be paid with the
application; - o

{b)} +the second installment within ninety (90) days;

(c) the third installment  within one  hundred
gighty (1830) days. .
al and renewal applications filed after this initial sixty
dey period must include payment in full of all assessment

16.4. The Board shall be authorized at any time 1o
make special assessments upon all licensed manufactiurers,
dealers, distributors, and contractors if the Board deiermines
that such assessments are necessary to maintain the fiscal
integrity of the Recovery Fund. In no event may a special
assessment be issued by the Board until and unless the balance
of the Recovery Fund falls below two hundred fTifty thousand
dollars (%$250,000). )

16.5. All assessments collected under the foregoing
provisions shell be deposited 1in ihe Recovery Fund maintained
within the special treasury account described at W. Va. Code
§ 21-9-10{q), and shall be used solely for the purposes
described in "this Section 16.  The assets of the Recovery Fund
may be invested and reinvesied by the Board in accordance with
applicable law. Interest revenues derived from the Recovery
Fund shell be used solely to maintain the Recovery Fund.

16.6. All fines peaid fo the Becard pursuant to any
disciplinary action conducted pursuant 1o Section 15
hereinabove shall be deposited by +the Board in the Recovery
Fund. ' N

16.7. After the - completion of any informal
presentation of views or 'a contesisd case hearing involiving e
licensed manufacturer, dealer, distributor, or contractor
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pursuent to Section 15 hereingbove, the Board may determing

tnz%t in lieu of impeosition of 2 public reprimand, Tine, licenss
suspansicen, or license revocaiion, the Board may lnstead direct

in its order +that the iicensed manufacturer, dealer,

distributor, or contracior pay an  amount  to an aggrieved
consumer for damages actually incurred. Such payment shall be

directed by the Board cnly i7f:

(a) a rule viclation has been determined to exist
under Section 15.1  hereinabove; provided however, that if such
violation has been cetermined as a resuli of an informal
presentation of views, the issue of such viclation  and the
direction ™ t0 pay compensation shall be made the subject of =&

coniested case hearing if so recguested In writing by the
manufacturer, ~dealer, distributer, or contractor within ten
(10) days after receipt of the order adjudicating the informal
presentaiion of views; ’

(b}  the public interest and welfare is noti fharmed by
the payment of compensation in lieu of & public reprimand,

fine, license suspension, or license revocaticn; and

(¢} the payment of compensation  achieves the
desired disciplinary purpose.

16.8. Any amount directed %o be paid 1o an aggrieved
consumer pursuant to Seciion 16.7 hereinzbove shall be limited
to actual, compensatory damages. Such compensation shall not
include attorneyts fees, punitive or exemplary daméges, or
other legal or court coests. It is the purpose of these rules
tc strictly limit <{the compensation to that amount designed to
mzke the aggrieved consumer whole for damages sustained as a
result of the actions of ihe manufacturer, dealer,
distributor, or contracior.

16.9. If the Board cirects payment tc an aggrieved
consumer, it mey not also impose a public reprimand, fine,
license suspensiocn, or license revocaticn unless the amount

directed to be paid {s not paid within fhe time perioc
specified by Section 15.10 hereinbelow,

16.10. If any amocunt directed ©o be paid to an
aggrieved c¢onsumer Is not paid by the manufacturer, dealar,
distributor, or contracter within thirty (30) days following
receipt of 1he Board's order and the manufacturer, dealer,
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disiributor, or c¢onitracior has failecd tec requesi a contested
case nhearineg, or If one has already been held, to request a
timely appeal, then the Becard shall, upon  regusast, pay the

amount directed from the Recovery Fund if:

(2) the Recovery Fund balance 1is sufficient to pay
the zmount directied; :

{b) the &ggrieved consumer has assigned +to the
Board &ll rights and claims +that he or she has againsi the
manufaciurer, deéler, distributor, or coniractior in gquestion;
and . '

{c) the aggrieved c¢onsumer has agreed to subrogate
the Board to-all of his or her righits 10 the extenti of the
payment amount directed.

16.11. In no eveni shall any c¢ompensation be paid
from the Recovery Fund which exceeds +tien thousand dollars
($10,000) for any one (1) violation by any one (1) licensed

manufacturer, deeler, ¢istributor, or contractor, or whnich
exceeds twelve thousand five hundred deollars ($12,500) for any
saries of -viclations by anyv ocne (1) licensed conireactor,

twenty-five thousand dollars ($25,000) for any series of
violations by any one (1) licensed dealer and/or disiributor,
or seventy-{ive thousand dollars ($75,000) for any series of
violaticns by any one (1) licensed manufaciurer. -

186.12. An aggrieved consumer shall have no claim,
action, or legal right to any payment from the Recovery Fund.
The decision to award compensation from the Recovery Fund shall
fall solely within the sound discretion of the Board acting in
accordance with these rules. In no event shall eany aggrieved
consumer be.permitited to participate as an interested person in

any Boarg action, nor shall such consumer be entitled to
appeal, challenge, or contest the Bozard's direction to pay or
0 not pay compensation. I is the purpose of these rules to

establish & Recovery Fund for the protection of manufactured
home consumers, and to have the Board represent the interestis
of = such consumers in c¢isciplinary proceedings against
manufacturers, dealers, distributors, and contractors.

16.13. Any licensed manuiacturer, dealer,
distributor, or coniracior who does noit sesk either a coniesied
czse hearing or appeal, as apprepriate under the circumsiances,
and wno fails to instiftute payment within the f{ime periocd
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ified in Section ié. hereinabcve, shell reimburse ¢
very Fund for_any awouwt _baid on its behalf by iths Recover
olus interest calculaied at the rats of ten percent {10
annum. In addition, the Board shall be authnorized 0
nd or revoke the license of such manufaciurer, dealer,
butor, or contractor forthwith and without further
dings until full reimbursement to the Recovery Ffund is

Any person that maintains ’a substantiel ownership
ast (five percent _[5%1 or_ more) in any licensad
cturer, dealer, distributor, cr contractor that has
~to prOVidm for fhlr reimbursement 10 the Recovery Fund
be d;SQU&ll ied from maintaining any substantial
ownershio interest (five Dercent'[S%J or mere) in any cther
iicensed manutacturer, dealer, distributor, or contractor. Ths
Beoard shall be authorized to deny any application for licensure
filed by any person that is substantially owned (five percent
[5%] or more) by any previously defaulting manufacturer,
dealer, distributor, Or_coniractor, or any substantial owner
thereof (five percent [5%] or more). This provision shall
apply until the previously defaulting manufacturer, dealer,
distributor, or contractor, 'Or substantial owner itherecti {five
percent [5%] or maora), has made full rzimbursement <0 the
Recovery Fund. '
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_ 16.14. Nothing In these rules shall be construed to
limit or restrict In any manner other civil or criminal
remedies 4&vzilable under the law to any person.

.15. The Boerd may uiililze any funds coniained in
the Rscovery Fund in exgess of, four hundred thousand dollars
($400,000) for such consumer and public educetion activities
that are related to manufaciured homes as ihe Board deems
appropriate.. -

Section™ 17. Severability.

17.1. IT any provisions ¢f these rules. or their
application T0 any person be hela invalid, such invalidity
shall not affect the provisions ar application of the rules
which can be given effect without +the invalid oprovisions or
epplication, and to this end +the provisions of these rules are
declared to be severable

~30-
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WEST VIRGINIA LEGISLATURE CTIERE AR AT gy
LEGISLATIVE RULE-MAKING REVIEW COMMITTEE - '
Room M-438, State Capiiol
Charleston, West Virginia 25305
(304 340-3286

Fits

Senator Llovd Jacksen, Co=Chairman Debra A. Graham, Counsel

Delegata Patrick H. Murphy, Ce-Chairman Michael McThemas, Asscciate Counsel
Marie Nickerson, Admr. Assistant

NOTICE_OF ACTION TAKEN BY TEGISIATIVE RULE-MAKING REVIEW COMMITTEE

August 21, 1990

TO: Ken Hechler, Secretary of State, State Register

TO: Roy M. Smith, Commissicner
WV Division of Labor
Rocm 319, Building 3
1800 Washington Street, E.
Charleston, WV 25305

FROM: Legislative Rule-MaXking Review Committee

PROPOSED RULE: WV Manufactured Housing Construction and Safety
Beard ,

The Legislative Rule-Making Review Committee recommends that the West
Virginia Legislature:

1. Authorize the agency to promulgate the Legislative Rule
(a) as originally filed
(b) as meodified by the agency X

2. Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached. '

3. Authorize the agency to promulgate the Legislative rule
with certain amendments; amendments and a statement of
reasons for such recommendation is attached.

4., Authorize the agency to promulgate the Legislative rule
as modified with certain amendments; amendments and a
statement of reasons for such recommendation is attached.

5. Recommends that the rule be withdrawn; a statement of
reascns for such recommendation is attached.

Pursuant to Code 29A-3-11(c), this notice has been filed in the State
Register and with the agency proposing the rule,

cc: Andrew Brown,
Div. of Labor




