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NOTICE OF ANEMERGENCY RULE

AGENCY: Division of Labor TITLE NUMBER: 42

CITE AUTHORITY._ MY Code §21-9-4

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES___, NO_X_
IF YES, SERIES NUMBER OF RULE BEING AMENDED: .

TITLE OF RULE BEING AMENDED:

TF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY: 19

TITLE OF RULE BEING FILED AS AN EMERGENCY: _West Virginia Manufactured

Housing Consiruction and Safety Board

THE ABOVE RULE 1S BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPCN
FILING. ' - : '

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

Emergency fiting of this rule is necessary for the immediate
implementation of licensing requirements as mandated by West
Virginia Code §21-9.

Use Additicnal Sheets If Necessary, féf/ {/ﬂ%—%




FISCAL NQTE FOR PROPOSED RULES

S ki
FE

rule Title: _WV Manufactured Housing Construction and Safety Board

[ » . e
Tyrpe of Rule: X _Legislative Interpretive Procedural
Agency Division of Labor acdress 1800 Washington Street, East
Charleston, WY 28305 '
: PNNUAL FISCAL, YEAR
L. Effect of Proposed Rule] Incr2ase Decrease| Qurrent — Next Thersafier
Estimated Total Cost S $-° S ? S
37,160 37,160 | 37,128
Perscnal Services 25,360 25,360 ¢ 26,628
Current Expense 5,300 5,300 5,500
Repairs and Alteraticns -0- -0- -0-
Couipmant 3,500 3,500 1,500
Cther - 3,000 3,000 3,500
!

2. Explanaticn of akove estimates:
a. Personal Services - Wages & Fringe Denefits for 1 full-time inspector and
part-time secretarial support.
b. Current expense - Payment and expenses for Board Members, travel and
training for inspector.

¢. Equipment - Personal computer module add-on to existing Division system

. for recordkeeping/accounting/complaint records. .
d. Other - General office needs; supplies, printing, etc.

3. Chjectives of these rules: These rules set license fees/requirements,
establish Recovery Trust Fund deposits/requirements, and provide an ad-
ministrative mechanism for enforcement of the provisions of WV Code
§21-9 as mandated.

NOTE: There is an estimated income of license fees of $37,250 which shall be
deposited intc a Special Revenue Account to support the operation. This
program will be self-supporting.




4. Explanation of Overall Econcmic Impact of Proposed Rule.,

A. Economiz Impact on State Govertment

The license fees collected are to be deposited intc a Special
Revenue Account to cover all administrative/enforcement activities.

The program will be self-supporting and present no sconomic burden
uporn state government.

8., Eccnomic Inmpact on Pclitical Subdivisicons; Specific Industries;
Specific groups of citizens.
No impact upon taxpayers and political subdivisions., This
Rule effects only manufacturers, dgalers and contraciors of
Manufactured Housing.

c.

Econanic Inpact on Cisizens/Public at lLarge.

provides a consumer complaint/relief mechanism directly
tc the public.

ate: April 20, 1990

Signature of Agency Eead cor Authorized Representative
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LEGISLATIVE RULE~MAXING REVIEW COMMITTES EREOEEUETET
West Virginia Division of Labor . P

ENCY RULE TITLE: West Virginia Manufactured Housing
FHCY RULE 020LE: Constructicon and Safetiy Bogrd

Date of £iline: April 20, 1990
Statutory authority for pPromulgating the emergency
rulea; WY Code §21-9 .

BPate of filing of proposed legislative rule: 4-20-90

new language or does it

Coes the emerxgency rule adopt
rent legislative rulee:

amend Qr repeal a2 curren
new language

the same or similar emergency rule previously been
ed and expired?

Mo

State, with particularity, those facts ang circumstances
Wilicll make the emercency rule nlecessary for the immediate
preservation of public pPeace, aealth, safety or Welfare,

Tne Act was passed during the 89 Legislative Session. The

Board has met several times to promulgate the Rule. HNow

emergency filing Is necessary to immediately implement the

licensing requirements under the provisions of the Act.




- .

If the emergency rule was promulgated in order to comply
with 2 time limit established by the Code or federal
statute cor regulation, cite the Code provision, federzal
statute oxr regulation and time limit established thersin.

WY Code §21-8, the Act, became effective July 1, 1988.

The Board was noi appointed until well after that date.

Lnat

Emergency filing is necessary for implémentation ét the -

earliest possible date.

Sta;e, with pa*ticulariby, those facts and czrcumstances

which make tihe emergency rule necessary to prevent sub-
stantial harm to the pubTﬂc lntﬁ*est.

This law protects consumers from the effects of sub-standard,

defective or damaged pre-manufactured housing. Enforcement

of the law and'protecting the consumer is diféctly dependent

upon the rules. Emergency filing provides an immediate ef-

fective date.
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/W DEPARTMENT OF COMMERCE,
LABCR & ENVIRONMENTAL RESQURCES
OFFICE OF THE SECRETARY
State Capitol Charleston, West Virginia 25305 304/348-3255

fpril 18, 19890

The Honorable Ken Hechler
Secratary of State

State Capitol

Charleston, West Virginia 25305

Dear Mr, Secretary:

In accordance with Governor Caperton's correspondence dated August
2, 1983, and with Chapter SF of the Code of West Virginia, I am writing
to state my approval of the legislative rules presented on behalf of the
West Virginia Manufactured Housing Construction and Safety Board (21-9-1
to 12 of the WV Code) and the West Virginia Division of Labor. Said
rules are hereby transmitied for filing.

IT I may provide additicnal information, pleass do not hesitate to
contact me.

Sincerely yours,

oA A

chn M, Ranson
Secretary of Commerce

JHMR:me




TITLE 42
LEGISLATIVE RULES
WEST VIRGINIA MANUFACTURED HOUSING CONSTRUCTION AND
SAFETY BOARD

SERIES 19
LICENSING; FEES; STANDARDS; COMPLAINT HANDLING; SANCTIONS;
RECOVERY FUND; DESIGNATION OF BOARD AS STATE ADMINISTRATIVE
AGENCY UNDER THE NATIONAL MANUFACTURED HQUSING CONSTRUCTION
AND SAFETY STANDARDS ACT OF 1974

Section 1. General.

1.1, Scope. - These legislative rules govern
licensing, fees, standards, the handling of complaints, sanc-
tions, the recovery fund, and all other matters relevant to the
designation of the Board as an SAA under the Natiocnal Manufac-
tured Housing Construction and Safety Stiandards Act of 1974, 42
U.S.C. §5401 et seq.

1.2. Authority. - W. Va. Code §21-9-4.
1.3. Filing Date. - .

1.4, Effective Date. - .

Section 2. Application and Enforcement.

2.1. Application. - These legislative rules shall
apply to the Board and tc all persons, materials and transactions
governed by or otherwise within the jurisdiction of the Board.

2.2. Enforcement. - The enforcement of these
tegislative rules shall be vested in the Board.

Section 3. Definitions.

3.1, "Aggrieved consumer"” means any consumer who may
be entitled to a payment of compensation out of the Recovery Fund
pursuani tc Section 16 hereinbelow as a result of the actions of
a manufacturer, dealer, distributor, or contractor. In no event
shall any aggrieved consumer be recognized as an interested
person in any Board investigation, informal ©presentation of
views, or contested case hearing.

3.2. "Board" means the West Virginia Manufactured
Housing Construction and Safety Board.




Department of Labor
Leg. Rule 21-9
Series 18, Sec. 3 =

3.3. "Business location" means each physically
distinct operation maintained by a manufacturer, dealer, or
distributor. T

3.4, '"Commissioner!” means the Commissioner of the West
Virginia State Department of Labor.

3.5 "Contested <case hearing" means the oprocedural
rights guaranteed to any interested perscn who is or may be
adversely affecied by an order of ihe Board. These rights are
delineated in the Board's procedural rules at 52 C.F.R. 1, Sec-
tions 1.1 et seq. and at W. Ve. Code §29A-5-1 et seq.

3.6. "Ceontractor" means any person who performs opera-
tions in the State at the occupancy site which render a
manufactured home fit for habitation. This definiticon does not
inciude persons whe do work on a manufaciured home which s
owned or leased by such person doing the work. Such operations
include without limitation, installation or construction of the
foundation, positioning, blocking, leveling, supporting, fying
down, connecting utility systems, making minor adjusiments, or
assembling multiple or sxpandable units. Such operations alseo
include transporting the unit to the occupancy site by other than
a motor carrier regulated by the West Virginia Public Service
Commission. The term “contractor" specifically includes oprimary
contractors and subcontractors.

3.7. TDAPIAT means the Design Approval Primary
Inspection Agency specified in the federal standards.

3.8. "Dealer" means any person engaged in the State in
the sale, accepting cn consignment, 1leasing, or distribution of
manufactured homes, oprimarily to persons whoe in good faith
purchase or lease a manufactured home for purposes other than
resale. : - :

3.9. "Defect” incliudes any defect in the performance,
construction, components, or material of a manufactured home that
renders the home or any part thereof not fit for the ordinary use
for which It was intended, but does not result in an unrsasonable
risk of injury or death <to the occupants of the affected
manufactured home.

3.10. “Distributor”™ means any person engaged in the
State in the sale and distribution of manufactured homes for
resale, } - ) )

-2-
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3.11. “Failure to Conform" means an imminent safety
hazard related to the standards, & serious defect, defect, or
noncompliance and is used as a substitute for all of those terms.

3.12. "Faderal Regulaticns"® means the federal
manufactured home procedural and enforcemeni regulations promul-
gated under 42 U.S.C. §§ 5401, et seq.

3.13. "Federal Standards”® means ~ ihe federal
manufaciured home construction and safety standards promulgated
under 42 U.S.C. §% 5401, ei seq.

3.14. "Formal presentation of views" is the equivalent
of & "contested case hearing” as defined in Section 3.5.
hereinabove. o _

3.15. "HUD" means the United States Depariment of
Housing and Urban Development and its Secretary.

3.186. "HUD data plate" meazns the permanently affixed
data plate . placed on each manufactured home pursuant to the
federal standards {24 CFR 3280.3).

3.17. "HUD label" means the opermanently affixed
certification label placed on each manufactured home pursuant to
the federal standards {24 CFR 3280.8).

3.18. "Imminent safety hazard" means a hazard that
presents an imminent and unreascnatle risk of death or severe
personal injury <that may or may not be related to a failure to
cemply with an applicable federal standard.

3.19. "Infermal presentation of views"™ means the
procedural rights guaranteed to any person by Sections 13.4,
13.%, and 13.6 hereinbelow. Any Interested person adversely
affected by an order of the Board after an informal! presentation
of views shall be afforded an opportunity for a contested case
hearing 1if so requested in writing by the interested person
within ten (10) days of receipt of the order adjudicating the
informal presentation of views.

3.20. M"Installer" is the equivalent of "contracter" as
defined in Section 3.6 hereinabove.

3.21. "Interested person® means any person whose
rights are or may be adversely affected by the Board as a result
of an investigaticn, informal presentation of views, or contested
case hearing, and who accerdingly is permitted to participate in
such proceedings before the Board.

-3-
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3.22. "IPIA" means the Production Inspection Primary
Inspection Agency specified in the federal regulations.

3.23. "Manutacturer®” medns any person engaged in
manufacturing or assembling manufactured homes, 1including any
person engaged in importing manufactured homes into the State
for resale. - - - : -

3.24. "Manufactured home® means a struciure,
transportable in one (1) or more sections, which in the traveling
mode is eight (8) body feet or more in width or forty (40) body
feet or more in length or, when erected on site, is three hundred
twenty (320) or more sqguare fTeet, and which is built on a
permanent chassis and designed 1o be used as a dwelling with or
without a permanent foundation when connecied to the required
utilities, and includes the plumbing, heating, zir-conditicning,
and elecirical systems conitained therein; except that such term
shall include any structure which meets all the requirements of
this definition except the size requirements and with respect to
which the manufacturer voluntarily files a certificate which
complies with the applicable federal regulations (24 CFR
3282.13). Calculations wused to determine the number of square
feet In a structure will be based on the siructure's exterior
dimensions measured at the largest horizontal projections when
entered on site. Unless specifically indicated to the contrary
herein, all references to a "manufacturad home" shall mean a new
manuféctured home, S

3.25., "Noncompliance" means a failure of a manu-
factured home +to comply with a Tederal standard that does not
constitute a defect, serious defect, or imminent safety hazard.

3.26. "Person"” means any individual, trust, estate,
partnership, corporation, association, or any other legal entity
recognized by the State, including any State or political
subdivision.

3.27. "Purchaser" means the first person purchasing a
manufactured home in good faith for purposes other than reszle.

3.28. "Recovery Fund" means the State Manufactured
Housing Recovery Fund as established by Section 16 hereinbelow.

3.29. "SAA" means the State Administrative Agency
specified in the federal regulations.

4.
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3.30. "Serious defeci" means any failure to comply
with an applicable federal standard that renders the
manufactured home or any part thereof neot fit for the ordinary
use for which 1t was intended and which results in an
unreaseonable risk of injury or death +tc¢ occupants of the
affected manufactured home.

3.31. "State" means the State of West Virginia.
Section 4. Licensure of Manufacturers.

4.1, No person may engage in the business of a
manutaciurer in the State without a Ilicense. Each manutfacturer
who desires 1o engage in business in the State shall apply to
the Board for a license. A manufacturer must maintain one (1)
license for each business location in the State. A manufacturer
who maintains all of its business locations out of the State, but
who ships, imports, o¢r delivers manufacturaed homes intoc the
State, shall be <considered to be engaged in business in the
State, and must maintain one (1) license for each out-of-State
business locaticn which will ship, import, or deliver
manufactured homes into the State.

4.2. A manufacturer's license shall be valid for up to
one (1) year, and shall expire on the thirtieth (30th) day of
June in each year, unless sconer revoked or suspended by the
Board. B o -

4.3. Any manufacturer who is not currently licensed to
eangage in business in the State, but who desires to be so
licensed, shall submit an initial application on forms supplied
by the Board. Each initial application shall be accompanied by
all information required by the Board on its forms, including but

not limited to:
(a) the legal and trade name(s) of the manufacturer;

(b) the address of the manufacturer's various business
locations desiring licensure;

‘ {c) the phone number of each business location
desiring licensure;

_ {(d) the names and addresses of the owners, officers,
and directors of the manufacturer:

-5-
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(e) evidence of the manufacturer's legal authority 1o
engage in business In the State;

(f) a fee of three hundred dollars (3$300.00) for each
business location desiring licensure;

(g) such assurance of the manufacturer's financial
responsibility as reguired by Section 16 hereinbelow;

{(h) a statement of compliance with all applicable
State and federal standards;

(i) the name(s) of the CAPIA or DAPIAs who inspect the
manufacturer;

(i)  +he name(s) of the IPIA or IPIAs who inspect the
manufacturer; ’ '

(k) a copy of all DAPIA-approved manufactured home
designs currently in use;

(1) a copy of all DAPIA-approved gquality assurance
programs currently in use;

(m) a copy of all manufacturing plant certificatiaon
reports issued by an IPIA in the past twelve (12) months; and

(n) a 1ist of the names of all dealers and/or
distributors in the St&éte that are authorized to receive the
manufacturer's product line.

. 4.4, Any manufacturer currently licensed in the Sizte
shall submit an application Tor licensure renewal on or before
the thirtieth (30th) day of June in each year. Any renewal
application shall be deemed & valid license for a period of

thirty (30) days, or until rejected by the Board. It shall be
accompanied by all information required by the Board on its forms
as specified by Section 4.3 hereinabove, 1including a renewal fee

of three hundred dollars ($300.00).

4.5. The Board shall grant or refuse any initial or
renewal application for a manufacturer's license on or befaore
thirty (30) days after a proper and complete applicaticn has been
filed. If any initial or renewal applicaticn is found by the
Board to not constitute a proper and complete application, the
Board may reduest additional information. The Board's thirty
(30) day period for acting upon an application does not commence

G-
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until a proper and complete application has been received by the
Board. In no event shall any renewal application, complete or
incemplete, ©proper or improper, be deemed a valid license for a
period of more than thirty {(30) days from the date of its filing.

4.6, The Beard shall grant an initial or renewal
manufacturer's license if it finds that fthe applicant is suitable
to operate as a manufacturer by virtue of each of the following:

(a) the manufeacturer's adequate financiel capacity;

(b) the manufacturer's record of compliance with any
lewful orders of the Board or any other equivalent agency for any
other Jjurisdiction, including the lack of any revocation,
suspension, or limitation on the manufacturer's license in the
State or any other jurisdiction; and

(c) the manufacturer's compliance with the applicable
portions of +these ruies and with +the applicable federal
standards, including receipt of all DAPIA and IPIA approvals and
certifications.

4.7. Initial and renewal licenses for manufacturers
may De granted for some business locations and denied for others
if the facis justify such action.

4.8. Each manufacturer shall conspicuously display its
license at each of its licensed business locations.

4.9. A manufacturer's license is not transferable.
Any change in the person holding the license, including a change
in the ownership of & sole proprietorship, a change of a partner
in a partnership, or the creation of a new corporate entity,
requires a2 new license. ‘

Section 5. Licensure of Dealers and Disiributors.

5.1. NG person may engage in ithe business of a dealer
and/or distributor in the Staie without a license. Each dealer
and/or distributor who desires to engage in business in the State
shall apply to the Board for a license. A dealer and/or
distributor must mainftain one (1) license for each business
location in the State. -

5.2. A dealer’s and/or distributor's license shall be
valid for up to one (1) year, and shall expire on the thirtieth
{30th} day of June each year, unless sooner revoked or suspended
by the Board.
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5.3. Any dealer and/or distributer who is noi
currently licensed to engage in business in the State, but who
desires to be so licensed, shall submit an initial application on
forms supplied by the Board. Each initiel application shall be
accompanied by all information required by the Board on 1its
forms, including but not limited to:-

(a) the legal and trade name(s) of the dealer and/or
distributor;

(b) the address of the dealer and/or distributor’s
various business lcocations desiring licensure;

(¢c) the ©phone number of each business location
desiring licensure;

(d) the names and addresses of the owners, officers,
and directors of the dealer and/or distributor;:

(e) evidence of the dealer's and/or distributor's
legal authority to engage in business in the State;

(f) a fee of one hundred dolilars ($100.00) for each
business locaticn desiring licensure;

{g) such assurance of the dedler’s and/or
distributor's financial responsibility as required by Sectiion 16
hereinbelow;

(h) a statement of compliance with all applicable
State and federal standards;

(i) a list of the names of all manufacturers in or out
of +the State whose product line the dealer and/or distributor is
authorized toc receive; and

(i) a list of the names of all salespersons employed
by the dealer and/or distributor.

5.4. Any dealer and/or distributor currently licensed
in the State shall submit an appllcation for licensure renewal on
or before the thirtieth (30th) day of June in each year. Any
renewal application shall be deemed a valid license for a pericd
of thirty (30) days, or until rejected by the Board. It shall be
accompanied by all information required by the Board on its
forms as specified by Section 5.3 hereinabove, including a
renewal fee of one hundred dollars ($100.00).

-8-
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5.5. The Beard shall grant or refuse any initial or
renewal application for a dealer's and/or distributor's license
on or before thirty (30) days after a proper and complete
application has been filed. [f any initial or renawal
application 1is found by the Board to not constituie a proper and
complete application, the Board may request additional
information. The Bcard’'s thirty (30) day period for acting upon
an  application does not commence untii a proper &and complete
application has been received by the Board. In no event shall
any renewal applicaticn, complete or incomplete, proper or
improper, be deemed a valid license for a period of more <than
thirty (30} days from the date of its filing.

5.6. The Board shall grant an initial or renewal
dealer's and/or disiributor's license if it finds that the
applicant 1is sultable tc operate as a dealer and/or distributor
by virtue of each of the following:

(a) the dealer's and/or distributor's adegquate
financlial capacity;

(b) the dezler's and/or disiributor’s record of
compliance with any lawful orders of the Becard or any other
equivalent agency of any other jurisdiction, including the lack
of any revocation, suspension, or limitation of the dealer's
and/or distributor's license in the State or any cther
jurisdiction; and

{(c) the dealer's and/or distributor's compliance with
the epplicable portions of these rules and with the applicable
federal standards. -

5.7. Initial and renewal licenses for dealers and/or
distributors may be granted for some business locations and
denied for others if the facts justify such action. However, if
one business location qualifies as both a dealer and distribuytor
under these regulations, there shall be required only one (1)
license For that business location.

5.8. Fach dealer and/or distributor shall
coenspicuously display its license at each of 1its business
locations.

5.9. A dealer's and/or distributor's license is not
transferable. Any change in the perscn holding the iicense,
including a change in the ownership of a sole proprietorship, a
change of a partner in a parinershipn, or the creation of a2 new
corporate entify, requirss a new license.

-9~
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Section 6. Licensure of Coniractors.

6.1. No person may engage in the business ¢f a
coniractor in the State without a license. fach contractor who
desires +to engage in business Iin the State shall apply fo the
Board for a license. A contractor is required to maintain only
one (1) license. A contractor whose principal office or place of
business is out of the State, but who desires fo perform
contractor services in the State, must maintain a license.

6.2. A contiractor’s license shall be valid for up to0
one (1) year, and shall expire on the thirtieth (30th} day of
June in each year, unless sooner revoked or suspended Ly the
Board. -

6.3. Any ccntractor who is not currently licensed to
engage in business in the State, but who desires to be sc¢
licensed, shall submit an initial application on forms supplied
by the Board. Fach initial application shall be accompanied by
ali information requ1red by the Board on its forms, including but
not limited to: )

(a) the legal and trade name(s) of the contractor;
(b)Y +the address of the contractor;
{c) the phone number of the contractor;

(d) the names and addresses of the owners, officers,
and direciors of the contractor;

{e) evidence of the contractor’s legal authority fo
engagg in business in the State, including compliance with W. VvVa.
Code 11-15-

oo

in
8h;
(f) a fee of fifty dollars {($50.00);

{g) such assurance of the contractor's financial
responsibility as required by Section 16 hereinbelow; and

{(h) a statement of compliance with all applicabie
State and federal standards.

6.4, Any contractor currently licensed in the Statie
shall submit an application for licensure renewal on or before
the +thirtieth (30th) day of June in each year. Any renewal

-10-
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application shall be deemed a valid license for a pericd of
thirty (30) days, or until rejected by the Beoard. It shall be
accompanied by all information required by the Board on its forms
as specified by Section 6.3 hereinabove, including a renewal fee
of fifty dollars ($50.00).

6.5. The Board shall grant or refuse any initial or
renewal application for a coniractior's license on or before
thirty (30) days after a proper and complete application has bean

filad. If any initial or renewal application is found by <the
Board tTo not constitute a proper and complete application, ths
Board may requesi additional informatiion. The Board's thirty

(30) day period for acting upon an application does not commence
until & proper and completie application has been received by %he
Board. In no event shall any renewal application, <c¢omplete or
incomplete, proper or improper, be deemed & valid license for a
period of more than thirty (30) days from the date of its filing.

6.6, The Board shall grant an initial or renewal
contractor's license if it finds that the applicant is suitable
to operate as a contractor by virtue of each of the following:

(a) the contractor's adequate financial capacity;:

(b) the «contractor's record of compliance with any
lawful orders of the Board or any other equivalent agency for any
other Jjurisdiction, including the lack of any revocation,
suspension, or limitation on the contractor's license in the
State or any other jurisdiction; and

{c) the contractor's compliance with the applicable
portions cf these rules and with the applicable faderal
standards. . . . o

6.7. Each contractor shall conspicuously display 'its
license at its business location.

6.8. A contractor’s license is not transferable. Any
change in the person holding the license, including a change in
the ownership of a sole proprietorship, a change of a partner in
a partnership, or the creation of a new corporate entity requires
a new license.

Section 7. ‘Adoption of Federal Standards and Regulations;
Designation by HUD as an SAA

7.1, All new manufactured homes manufactured, shipped,
imported, delivered, distributed, scld, leased, or installed into

-11-
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or in the State shall be in stirict compliance with these rules
and with the applicable federal standards. The "Manufactured
Home <Construction and Safety Standards" developed by HUD and
codified at 24 C.F.R. §3280.1 et seg. are hereby adopted in their
entirety and incorporated by reference herein. In addition, the
“Manufactured Home Procedural and Enforcement Regulations™
developed by HUD and codified at 24 CFR 3282.1 et seqg. are hereby
adopted in their entireiy and incorporated by reference herein.
Likewise, the "Manufactured Home Consumer Manual Requirements”
developad by HUD and codified at 24 C.F.R. §3283.1 et seq. are
hereby adopted in their entireiy and incorporated by Treference
herein. Mo person may manufacture, ship, 1import, deliver,
distribute, sell, lease, or install & manufactured home in the
State that violates any applicable State cor federal standard.

7.2. Each manufacturer, dealer, distributor, or
contractor applying fTor a license shall nrovide a2 statement of
compliance with all applicable $State and federal standards. This
statement of compliance shall be signed by a responsible officer
Or person representing the applicant who has full legal authority
to bind the applicant to its terms.

7.3. The Board shall seek the approval of HUD to be
designated as an SAA for purposes of the National Manufactured
Housing Construction and Safety Standards Act of 1974, 42 U.S.C.
§5401 et seqg. The Board is authorized to file any and all re-
quired “applications ‘and plans with HUD, and <o employ such
personnel as required by federal standards, in order to obtain
approval as an SAA (24 C.F.R. 3282.302).

Section 8. Inspections; DAPIAs; IPIAs.

g.1. The Board and its authorized agents, employees,
and representatives may enter into any business location
maintained by a manufaciurer, distributor, dealer, or contractor
engaged In _business in the State for the purpose of 1inspecting
and otherwise ascertaining whether State and federal standards
are being met. Any manufacturer, dealer, distributor, or
contractor engaged in business in the State is deemed to have
given its irrevocable consent to such an inspection by the
Board. During the <course of such inspection, the Board may
inspect and copy any and &ll records maintained by the
manufacturer, dealer, distributor, or contracior pursuant to
these rules and the federal standards. Such an inspeciion may
occur, announced or unanncunced, at any time between the hours of
8:00 a.m. and 5:00 p.m., Monday through Friday, or at such cther
reasonable times as deemed necessary by the Board in the exercise
of Its duties. '
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g8.2. The Beard shall be authorized to <c¢harge an
inspection fee of § 29.00 per hour, not to exceed § 29C.00 per
day, plus an amouni representing reimbursement of any mileage,
per diem, and other reasonable expenses incurred in connection
with any inspection authorized by Section 8.1 hereinabove. This
inspection fee shall be payable to the Board within thirty (30)
days of completion of the inspection.

g8.3. There is contemplated by the federal regulations
the establishment of primary inspection agencies known as DAPIAs
and IPIAs. These primary inspection agencies ars responsible for
the enforcemeni of fthe federal regulaticns and standards. There
are four {4) basic enforcement functions performed by the primary
inspection agencies. They are:

{a) approval by & DAPIA of a manufacturer's
manufactured home design to assure that it is in compliance with
federal standards;

(b) approval by a DAPIA of & manufacturer's quality
control program to assure that it is compatible with the design;

(c) approval by an IPIA of & menufacturer's plant
facility and manufacturing process 0 assure that the
manuf¥acturer can perform its approved quelity control program and
can produce manufactured homes in conformance with its approved
design; and

(d} performance of ongoing inspections of the
manufacturing process in each manufaciuring plant by an IPIA to
assure that a manufacturer is continuing to perform its approved
quality control program and, with respeci to those aspects of
manufactured . homes inspected, is <c¢ontinuing to produce
manutaciured homes in cocnformance with its approvad designs and
in conformance with federal standards.

8.4, The Board may develop a DAPIA and/or an IPIA to
carry out such federal enforcement functions. If the Board
determines that it will seek to develop a DAPIA and/or an IPIA,
it 1s authorized to file any and all required applications and
plans with HUD needed in order to obtain approval as a DAPIA
and/or IPIA, including a S$iate-exclusive IPIA. The Board may
employ such persconnel as required by federal standards for
approved DAPIAs and IPIAs (24 C.F.R. 3282.352).
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8.5. If the Board does not seek or obtain the
approval of HUD to act as a DAPIA and/or IPIA, it may
participate in joint <feeam monitoring of DAPIAs and IPIAs in
conjunction with HUD. The Board may also independently wmonitor
the performance of DAPIAs and IPIAs acting within the $tate in
coordination with HUD menitoring.

8.5. The Board shell be authorized to charge the
following "inspection fees "when performing any of its duly
authorized functions as an approved DAPIA and/or IPIA:

(a) & fee of § 30.00 per hour, not tc exceed
§ 300.00 per day, for conducting manufactured home initizl
design or design change evaluations:

(b) a fee of $ 3C.00 per hour, nct to exceed
$ 300.00 per day, for conducting manufacturer gquality contirol
program evaluations;

(c) a fee of §$ 30.00 per hour, not to exceed
$ 300.00 per day, for conducting initial and ongoing
manufacturing plant inspections; and

{d) an amount represesnting reimbursement of any
mileage, per diem, and other reascnable expenses incurred in
connection with any of the above.

8.7. These DAPIA and IPIA |
be payable to the Board within thirty (30
of the inspection.

nspection fees shall
) days of completion

8.8. When the Board is finally approved by HUD as
an SAA, each manufacturer shall also pay a manitoring
inspection fee in an amount established from time to time by
HUD for each iransportable section of each manufactured housing
unit produced by a manutvacturer in the State. This monitoring
inspection fee shall be payable directly %o HUD.

Section 9. Labeling, Recordkeeping, and Reporting.

9.1. The HUD label affixed o each transportable
section of each manufactured home for sale or lease in the
United States shall be the only label required by the Board. Mo
manufactured hlome shall be shipped, imported, delivered,
distributed, scld, leased, or installed 1into or in the State
without a HUD label.
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9.2. The HUD data plate affixed to each
manufactured home for sale or lease in the United States shall
be the only data plate reguired by the Bcard. No manufactured
home shall be shipped, imported, delivered, distributed, scld,
leased, or installed into or in the State without a HUD data
plate. —— e .

9.3. No perscn may remove a HUD iabel or data plate
from a manufactured home once affixed.

3.4. Each licensed manufacturer shall maintain
racords of the following for each manutactured home
manufctured in the State, or shipped, imporied, or delivered
to a dealer, distributor, purchaser, or other person in the
State: , _ L e e o

(a) the information «contained on the HUD data plate;

(b) the date of affixment of the HUD label; and

(c) the name and address of the dealer,
disiributor, purchaser, or other person o whom the
manufactured home was Tirst shipped, imported, or delivered by

the manufacturer.

9.5. Each licensed manufacturer shall report the
information outlined in Section 8.4 to0 the Board on a quarterly
basis, covering the periods July 1 to Sepiember 30, Cctober 1
to December 31, Jdanuary 1 %o March 31, and April 1 to June 30.
These reports shall be due no later +than OQctober 31, January
31, April 30, and July 31, respectively.

9.6.  Each licensed dealer and/or distributar shall
maintain records of the fcllowing for each manufactured home
shipped, imported, or delivered -to it by a manufacturer,
distributer, dealer, or other person:

(a) the information contained on the HUD data
plate;

(b} whether the manufactured home contains a HUD
lapbel;

{c) that the manufactured home has been inspected
upcn delivery to determine If 1t has been damaged, and if all
furniture, appliances, fixtures, and other devices are in place
and coerable; : :
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(d) the extent of any damage found upon inspecticn:

(e) whether any alterations to the manufaciured
home were made by the dealer and/or distributor, including any
repairs; and

{f) the name and address of the purchaser or other
person to whom the manufactured home was shipped, imported,
delivered, sold, or leased by the dealer and/or distributor.

9.7. Each licensed dealer and/or distributor shall
report ‘the information outlined 1in Section 9.6 to the Board on
a quarterly basis, <covering the periods July 1 to September 30,
October 1 to December 31, January 1 tc March 31, and April 1 to
June 30. These reports shall be due no later than October 31,
January 31, April 30, and July 31, respectively.

9.8. tach licensed  contractor shall maintain
records of the following for each manufactured home which it
transports and/or installs in the State:

{a) the information contained on the HUD data
plate;

(b) whether the manufaciured home contains a HUD
label;

{c) the manner of transport and/or installation of
the manufactured home;

(d)} whether  the manufactured home was - damaged
in any way ‘during transport and/or installation, and the
extent of such damage;

(e) whether any alierations to the manufactured
home were made by the contractor, including any repairs; and

(f) the name and address of the purchaser or other
person to whom the manufactured home was transported and/or
installed. : -

9.9. Each licensed <contractor shall report the
information oautlined in Section 9.8 to the Board on a quarterly
basis, covering the periods July 1 to September 30, October 1
to December 31, January 1 to March 31, and April 1 to June 30.
These reporis shall be due no later than October 31, January
31, April 30, and July 31, respectively.
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9.10. When the Board receives approval as an SAA,
each IPIA shall file reportis with the Board in accordance with
the federal regulations.

9.11. When the Board receives approval as an SAA, it
shall be authorized and is directed to file reports with HUD in
accordance with the federal regulations.

g.12. Nothing in these rules shall be construed to
excuse or exempt any manufacturer, dealer, distributor, can-
tractor, DAPIA, or IPIA from complying with any reccordkeening or
reporting requirements mandated by the federal rsgulations.

Section 10. Consumer Manuals; Installation.

10.1. Each purchaser of a manufactured home in the
State shall be  provided with a HUD-approved consumer manual
applicable o the manufaciured fNome purchased. No

manufacturer, dealer, distributor, or coniractor may interfere
with the distribution of a HUD-approved consumer manual,

10.2. All new and used manufactured homes installed
in the State shall be installed:

(a) in accordance with the home manufacturer’s
recommendations contained in or accempanying the consumer
manual required by 24 CFR 3283; or

(b) in accordance with a competent design
certified in writing by @& registered professional engineer
and/or architect; or . . :

(c) consistent with the recommendations published
by the  American National Standards Institute, A225.1
Instailation Standard for Manufactured Homes; or

(d) for used homes only, any generally accepted
commercial method reviewed and approved from time to time by
the Board. :

Section 11. Alterations and Repairs.

1M1.1. No alteration or repair shell be made to any
new or used manufactured home by a dealer, distributor, or

confractor -which directly causes a failure %o conform with
applicable State and federal standards.
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11.2. Alterations or repairs made to a used
manufactured home by a dealer, distributor, or coniractor shall
be designed ic promote compliance with applicable State . and
Tederal standards; provided Hhowever, that a dealer,
distributor, or contractor shall noi be <obligaied to bring a
used manufactured home into full compliance with applicable
State .and federal standards. It is +the intent of this

provision to allow and encourage dealers, distributors, and
contractars to make desirable alterations and repairs to used
manufactured homes, including alterations and repairs which do
not bring such used homes into full compliance with all
applicable standards, so long as the alterations and repairs so
made do not directly create a condition of noncompliance which
did not previously exist.

Section 12. Trdnsportation.

12.1. The transportation of any new ar used
manufactured home shaill be accomplished in a manner that allows
the new or used manufaciured home to withstand the adverse
effects of transportation shock and vibration without its
degradation or the degradation of 1its component parts. In no
event shall any transportation method be utilized which causes
a fTailure of any new or used manufactured home to conform wiin
applicable State and federal standards.

12.2. Manufactured homes shall not he transported at
speeds in excess of fifty (50) miles per hour.

Section 13. ComplaintHandling.

13.1. All coemplaints t0 the Board shall be in
writing and shall specify the name, address, and phone number
of the perscn lodging the complaint. The Board, on its own
initiative, may commence complaints. The Board shall review
gach complaint to determine whether it should be dismissed, or
subject to such other action as specified by the rules
hereinbelow.

13.2. A copy of every complaint shall be forwarded
to the person named in the complaint. Upon receipi, the person
named shall have twenty (20) days in which to respond tc the
complaint in writing. If, upon consideration of {he complaint
end the response, the Board defermines that no violation of any
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applicable State or federal standard has occurred, the Board
may dismiss the complaint through the issuance of a written
order setting forth the basis for the dismissal. If, however,
the Board deems that further review or other action is
necessary, the Board may proceed as sei forth hereinbelow.

13.3. The Board and its authorized agents,
employees, and representatives may independently investigate
the basis for any complaint filed. During the course of its
investigation, +the Board may conduct such inspections as are
described 1in Section 8.1 hereinabove. If at any time during
the course of its investigation ii{ becomes apparent that no
violation of any applicable State or federal siandard has
occurred, the Board may dismiss +the complaint in fhe manner set
forth in Section 13.2 hereinabove.

13.4, The Bocard may at any time after the receipt of
a complaint issue a written notice of its intent to conduct an
informal presentation of views. Notice of such intent shall be
provided to all interested persons at least ten (10) days in
advance. This notice of intent to conduct an informal
presentation of views shall include:

{a) a statement of the time, place, and nature of
the proceeding;:

(b) a statement of the subject matter cf the
proceeding, and if appropriate, an order to show <cause why the
Board should not impose a sanciion upon the interested person
ar persons named;

(c) & summary of how the proceeding shall be
conducted and by whom, it being specifically recognized +that a
hearing examiner may be appointed by the Board for this purpcse.

13.5. An informal presentation of views shall be
written or cral, or both, at the scle discretion of the Board.
Testimony under oath or affirmation shall not be reguired, nor
shall cross-examination or rebuttal evidence be permitted. The
rules of evidence as applicable in the circuit courts of the
State shall not prevalil, nor shall +the presence of legal
counsel Dbe permitted. A siencgrapnhic or mechanical transcript
of the proceeding shall not be maintained. If & hearing
examiner 1s appointed, the hearing examiner shall prepare a
written summary of any oral procesdings. The purpose of an
informel presentation of views is to allow the gathering of
information at &2 minimum of <cost and time for both the Board
and interested persons, while facilitating fully informed
decision-making by the Board.
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13.6. The Board snall issue a written order within
thirty (30) days after the completion of an informal
presentaticn of views. The order shall include a brief
statement of findings and conclusions, with specific references
io principal supporting items of evidence as well as the
reasons or bases therefor.

13.7. The Board, in the exercise of its discretion,
may foregce an informal presentation of views and institute a
contested case hearing (formal presentation of views) at  any
time after the filing of a complaint. Moreover, any interested
perscn adversely affected by an order of the Board after an
informal presentation of views shall be afforded an opportunity
for a contested case hearing If so requesied in writing by the
interested person within ten (10) days of receipt of the corder
adjudicating the informal presentation of views. A contested
case hearing shall be conductied in accordance with those
procedural rules of the Board as set forth at 52 C.F.R. i,
Sections 1.1 et seq. as well as W. Va. Code §29A-5-1 et seq.

13.8. Any interasted person, including the Board,
involved in any investigation of a complaint, informal
presentation of views, or contested case hearing (formal
presentation of views) may at any time propose a settlement
which may be entered into with the consent of all interested
persons and the Board. Final acceptance of a setitlement shall
be memorialized in a settlement order and signed by the Board
and all interested persons. The execuiion of a final
settlement order shall immediately terminate any related

proceedings, and shall be binding uponrn the Board and all
interested parties.

13.9. All proceedings, reports, records, complaints,
and nondeliberative materials of the Board shall be open tc the
public to the same extent as permitted under the Open
Governmental Proceedings Act, W. Va. Code §6-9A-1 et seq., and
the Freedom of Infeormation Aci, W. Va. Code §29B-1-1 e

£a

|

|
i

|

il

Section 14. Imminent Safety Hazards, Serious Defects, Defects,
Moncompliances,

14.1. Notwithstanding any of the foregoing rules o
the contrary, when the Board is approved by HUD as an SAA, if
shall be guided by procedures adopted by HUD at 24 C.F.R.
§3282.401 +through §3282.4186 when dealing with coensumer
complaints or other information indicating the possible
existence of an imminent safety hazard, serious defect, defect,
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or noncompliance. of a manufectured home manufactured by a
manufacturer located within the State. The aforementioned
federal regulations are hereby adopted in their wentirety and
are incorpcrated by reference herein. The Board shall overses
the handling of such consumer complaints in accordance with
these faderal regulations.

14.2. Manufacturers are required by <the faderal
regulations to maintain records relating fo notificaticn and cor-
recticn of imminent safety hazards or serious defects of manufac-
tured homes. In some <cases, manufacturers are required +fo
provide notification of defects, 1In accordance with 24 C.F.R.
3282.404(a). These records include, but are not limited to, the
fecilowing:

(a) records of all invesiigations and inspections
undertaken to determine whether there exists an imminent safety
hazard, sericus defect,  defect, or noncompliance in its

manufactured nomes;

(b) records of all determinations regarding the
existence or nonexistence of such an imminent safety hazard,
serious defect, defect, or noncompliance;

(c) records of all plans for notification and
correction of any imminent safety hazard or seriocus defect, and
in some cases notification of defects, including copies of the
actual notices sent and the lists of the persons notified;

(d) records of all corrections and attempted
corrections undertzken; and

(&) records of all completion reports  filed
pursuant to 24 C.F.R. §3282.412(e).

14.3. To assist the Board in overseeing the handling
of consumer complaints in accordance with the federal
standards, <the Board shall inspect the records identified in
Section 14.2 hereinabove no less frequently than once every
twelve (12) months for each manufacturer located within the
State. If the Board finds that a manufacturer is not acting in
cempliance with 24 C.F.R. §3282.401% through §3282.416, the
Board shall schedule the matter for a contested case hearing
unless one of the following apply:

(a) if the atfected manufaciured homes were
manufactured in more than aone state;
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(b) 1if there exisis an imminent safety hazard; or
{(c) If there exists a serious defect.

If subsection 14.3 (a), (b), or (c) above applies, the matter
shall be referred by the Board to HUD for immediate handling.

14.4, At the conclusion of any coniested case
hearing conductad pursuant to Section 14.3, and the subssgquent
issuance of the Boardis order, ihe manufacturer may ssek an
appeal in accordance with W. Va. Ccde §28A-5-4. Alternatively,

the manufacturer may, pursuant toc 24 C.F.R. §3282.407(c)(2),
appeal to HUD within ten (10) days afier receipt cf the Board's
order.

Section 15. Disciplinary Sanctiions.

15.1. The Board may impose sanctions upon &ny person
for any of the following reasons:

(a} the manufacture, =sale, lease, offer for sale
or lease, or the iniroduction, delivery, or importation into
the State of any manufactured home on or after the effective
date of any applicable State or federal standard, which home
does not comply with such stiandard; provided however, that this
subsection shall not apply to (i) the sale or the offer for
sale of any manufactured home after the first purchase of it in
good faith for purposes cother ihan resale, (ii) any person who
establishes that he did not have reason to know in the exercise
of due <care that such manufactured home is not in conformity

with apolicable federal standards, or (iii) any person who,
prior to such first purchase, holds a certificate by = ifhe
manufaciurer or Importer of such manufactured home to the

effect that such manufactured home conforms to all applicable
federal standards, unless such Derscen  Xnows that such
manufactured home does not so conform;

{b) the failure or refusal +to permit Board access
to or «copying of records, or +the failure to make reqguired
reports or to provide information, or the failure or refusal fo
permit entry or inspection as required by these rules;
fication and

(c) the failure to furnish notific
. §5414 and 24

correction of any defect as reaquired by 42 U.S.C
C.F.R. §83282.401 through §3282.416;

(d} the failure to issue a certification regquired

by 42 U.S.C. §5415, or to issue a «certification to the effect”
that a manufactured home conforms to all applicable federal
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standards if such person knows or Iin fhe exercise of due care
has reason to know that such certificaticn i1s false or
misleading in a material respect;

(e) the failure to estazblish and meintain such
records, wmake such reports, and provide such information as the
Board requires under these rules, or the failure to permit,

upon request of a person duly authorized by the Board, the
inspection of appropriate books, papers, records, and documents
relative %o determining whether a2 manufacturer, dealer,

distributor, or contractor has acted or is acting in ccmpliance
with these rules or the federal standards;

(f) the = issuance of & certification pursuant to 42
U.S5.C. §5403(h) if said person knows or in the exercise of dus
care has reason to know that said certification 1is false or
misleading in a material respect;

: (g) the submission of any information or
statements to the Board, HUuD, a DAPIA, or an IPIA which are
known by the person submitting such information fo be False or
misleading in & material respect;

(h) the «¢riminal conviction of any person by any
competent state or federal court, which ¢riminal conviciion
directly relates to fthe business of a manufacturer, dealer,
distributor, or contractor:

(1) the application <to any person by any competent
state or federal authority of any disciplinary action which
directly relates to the business of a manufacturer, dealer,

distributor, or contractor, including but not ‘limited %o, a
fine, license suspension, license revocation, or license denial;

(i) the operation of any business location engaged
in business 1in the State as a manufacturer, dealer,
distributor, or contracior without a license:

(k) the failure to maintain adequate financial
assurdnce as required by Section 18 hereinbelow;

(1) the refusal to allow the Board to c¢onduct
inspections as permitted by these rules;

(m) the failure to pay any fee required by law,
these rules, or the federal standards;
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(n) the removal of any HUD label or HUD data plate
Trom a new or used manufactured home;

{o) the destruction or permanent removal Dy a
manufactiurer, dealer, distributor, or contractor of a HUD-
approved consumer manual from a manufactured haome, thereby
depriving a consumer of the use of such a manual;

{p) the viclatiaon of any State or federal
transportation or installation standard applicable to a new or
used manufactured home;

(q) the making of any deceptive, false,
fradulent, or misleading representaticn tc any consumer of a
new or used manutactured home;

(r) the shipment of & manufactured home by a
manufacturer 10 a dealer and/or distributor in the State that
is not licensed by the State;

(s) the acceptance of & manufactured home by a
dezler and/or distributer from a manufacturer not licensed by
the State;

{t) the misappropriation of funds of & consumer or
prospective consumer of a new or used manufactured honme;

(u) the failure to fulfill any writien or implied
warranty obligation applicable to any new or used manufaciured
hame;

(v) the failure to comply with any order issued by
the Bodard, including any settlement order; and

(w) the wviolation of any other rule promulgated by
the Board. C ’

15.2. A determination by the Board that a person has
committed any of the viclations outlined in Section 15.1
hereinagbeove shall lead to the imposition of such disciplinary
sanctions as determined appropriate by the Board under the
facis and circumstances of the case. The Board may apply any
one or more of the following sanctions:

(a) the Board may administer a public reprimand;

(b) the Board may impose a civil fine not to
exceed one thousand decllars ($1,000);

=724~




Department of Labor
Leg. Rule 21-9
Serles 19, Sec. 15

{c) the Board may suspend the license  of
manufacturer, dealer, distributor, or coniractior;

fu

-

(d) the Board may revoks the license 0
manufacturer, dealer, distributor, or confractor; or

an

(e) the Board may deny an application for
licensure filed by any manufaciurer, dealer, distribuior, or

coniractor.

15.3. A civil +Fine may be imposed for each separate
violation with respect to each manufactured home, excepi that
the meximum penalty shall not exceed one million dellars
{$1,000,000) for any rélated series of violations gccurring
within one (1) year from the date of the first violation.

15.4. A suspension may be issued by the Board for
any period of time wup to and including the remazining term of
the curreni license of the manufacturer, dealer, distributor,
or contractor in guestion. At the end of the designated
suspension pericd, the manufactiurer, dealer, distributor, or
centractor may re-apply for a license pursuant tc  the
provisions of Sections 4.3, 5.3, or £.3 hereinabove, as
applicable.

15.5. A revocation may be 1issued by the Board for
any period of not less than one (1) nor more than five (5)
years. At the end of the designated revocation period, the
manufacturer, dealer, distributor, or contractor may re-apply
for a license pursuant to the preovisions of Sections 4.3, 5.3,

or 6.3 hereinabove, as applicable.

. 15.6. A determination by the Board +to deny - an
application for licensure shall disqualify the applicant frem
re-applying at any time during the subseguent twelve (12) mcnth
pericd, unless the Board agrees o0 consider a re-application
within a lesser time period by so designating its willingness
to consider a re-application within its order of denial.

15.7. The determination to impcse a public
reprimand, fine, license suspensicn, license revocation, or
license denial may be undertaken by the Board as a result of
either an iniormal presentation of views as outlined in Section

13 hereinabove, or after a contested case hearing; provided
however, that if the .action is taken by the Board after an
infoermal presentation of views, the issue of such public
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reprimand, fine, license suspension, license revocetion, or
license denial shall be made the subject of a contested case
hearing if so requested in writing by an interested party
within +ten (10) days &after receipt of the order adjudicating
the informal presentation of views. The purpose of this
provision is to assure that any Inferested person adversely
affected by & decision of the Board 1is afforded thoss rights
delineated at W. Va. CLode §21-9-5(b), §29A-5-1 et seq., and 52
C.F.R. 1, Sections 1.1 et seg., 1in a contested Tas@ nearing de
novo.

15.8. Nothing in these rules shall be construed to
limit or restrict in any manner ciher civil or criminal
remedies available under the law to any person.

Section 16. State Manufactured Housing Recovery Fund.

16.1. There 1is hereby created the State Manufaciured
Housing Recovery Fund within the special treasury account
described at W. Va. Code § 21-9-10{(g). The oprimary purpose of
the Recovery fund 1s to repair manufactured homes sc as to
conform fo applicable Federal and State regulations and to hold
an amount of financial assurance from each licensed
manufacturer, dealer, disiributor, or coniractor as required
hereinbelow.

16.2. The Board shall ccllect the following annual
assessment fee In satisfaction of each licensaed manufacturer's,
dealer's, distributor's, or coniractor's required assurance of
financial responsibility:

(a) $2,500.00 for each manufacturer’s licensad
business location,

(b) $1,000.00 for each dealer's and/or
distributer's licensed business location; and

(c} $500.00 for gach licensed contractor.

These assessments shall be collected annually at the fime of
the viling of all initial and renewal license applications;
provided however, that if the balance of the Recovery Fund on
the thirtieth (30th) day of June of any year equals or exceeds

three hundred thousand dollars ($300,000}, then nc assessments
shall Dbe «collected from any previocusly licensed manufacturer,
dealer, distribuior, or contracteor for the next licensure
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period. New applicants for licensure shall be reguired tao pay
the applicable assessment fee regardless of the balance of the
Recovery Fund.

16.3. Any manufacturer, dealer, distributor, or
contractor who applies for license within sixty (60) days of
the effective date of these rules may elect to pay the initial
assessment fee in three (3) equal installments as follows:

(a) the first installment shall be paid with the
application;

{b) the second installment within ninety (90) days;

{c] the third installment within ane hundred
eighty (180) days. o

ial sixty

ial and renewal applications filed after this init
d 11 assessment

ay period must include payment in full of a

16.4. The Board shall be authorized at any time %o
make special assessments upon all licensed manufacturers,
dealers, distributeors, and <contractors if the Board determines
that such assessments are necessary to maintain the fiscal
integrity ¢t the Recovery Fund. In no eveni may a gpecial
assessment be issued by the Board until and unless the balance
of the Recovery Fund falls below two hundred fifty thousand
dollars ($250,000).

16.5. All assessmenis collected under the foregoing
provisions shall be deposited 1in the Recovery Fund maintained
within the special ireasury account described at W. Va. Code
§ 21-8-10(¢g), and shall be used solely for the purposes
described in this Section 16. The assets of the Recovery Fund
may be invested and reinvested by the Board 1in accordance with
applicable _law. Interest revenues derived from the Recovery
Fund shall be used solely to maintain the Recovery Fund.

16.6. All fines paid to the Board pursuant tc any
disciplinary action conducted puUrsuant i0 Sectian 15
hlereinabov shall Dbe deposited by the Board in the Recovery
Fund. - T o

16.7. = Aiter the cempletion of any informal
presentation of views or a contested case hearing involving a
licensed manufacturer, dealer, distributor, or contractor
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pursuant - to Section 15 hereinabove, +the Board may determine
that in lieu of imposition of a public reprimand, fine, license
suspension, or license revocation, the Board may instead diract

in its order +that the licensed manufacturar, dealer,
distributor, or contracior pay an amount to an aggrieved
consumer for damages actually incurred. such payment shall be
directed by the Board only if:

{a) rule violation has been determined to exist

a
under Section 15.1 hereinabove; provided however, that if such
violation has been determined as a result of an informal
presentation of views, the issue of such violatian and the
direction <o pay compensation shall be made the subject of a
contested <case hearing if so requested in writing by the
manufacturer,  dealer, distributor, or contractor within ten
(10) days after receipt of the order adjudicating the informal
presentation of views;

(b) the public interest and welfare is noi harmed by
the payment of compensation in lieu of a public reprimand,
fine, license suspension, or license revocation; and

(c) the payment of compensation achieves the
desired disciplinary purpose.

16.8. Any amount directed fo be paid to an aggrieved
consumer pursuant to Section 16.7 hereinabove shall be limited
to actual, compensatory damages. Such compensation shall not
include attorney's fees, opunitive or exemplary damages, or
other legal or court costis. It is the purpose of these rules
to strictiy limit <the compensation to that amount designed to
make the aggrieved consumer whole for—-damages stustained as  a
result of the =&actions of the manufaciurar, dealer,
distributor, or contractor.

16.9. If the Board directs payment to an aggrieved
consumer, it may not also impose a public reprimand, fine,
license suspension, or license reveocation unless fhe amount
directed to be paid is not paid within the time period
specified by Section 16.10 hereinbelow.

16.10. IT any amount directed to be paid to an
aggrieved consumer is not paid by the manufacturer, dealer,
distributor, or contractor within thirty (3C) days following
receipt of the Board's order and the manufacturer, dealer,
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distributor, or contractor nas failed to request a contested
case hearing, or if one has already Dbeen held, 10 request a
timely appeal, then the Board shall, upen request, pay the

amount directed from the Recovery Ffund if:

(a) the Recovery Fund balance is sufficient to pay
the amount directed;

(b) the aggrieved consumer has assigned <o the
Becard all rignts and <c¢laims that he or she has against the
manufacturer, dealer, distributer, or contractor in question;
and :

(c) the aggrieved consumer has agreed to subrogate
the Beoard to all of his or her rights to the extent of the
payment amount directed.

16.11. In ne event shall any <c¢ompensation be paid
from the Recovery Fund which exceeds ten thousand dollars
($10,000) for any one (1) violation by any one (1) licensed

manufaciurer, dealer, distributer, or contractor, or which
exceads twelve thousand five hundred dollars ($12,500) for any
series of viclations by any one (1) licensad contractor,

twenty-five thousand dollars ($25,000) for any series of
violations by any one (1) licensed dealer and/or distributor,
or seventy-five thousand dollars (%75,000) for any series of
violations by any one (1) licensed manufacturer.

i6.12. An aggrieved consumer shall have no «claim,
action, or legal right to any payment from the Recovery Fund.
The decision to award compensation from the Recovery Fund ‘shall
fall solely within the sound discretion of the Board acting in
accordance with these rules.. In no event shall any aggrieved
consumer be permitted to participate as an interested person in

any Board action, nor shall such consumer be entifled to
appeal, challenge, or contest the Board's direction to pay or
to not pay compensation. It is the purpose of these rules to

establish a Recovery Fund for the protection ¢f manufactured
heme censumers, and to have the Beard represent the interests
af such consumers in disciplinary proceedings against
manufacturers, dealers, distributors, and contraciors.

16.13. Any licensed manufacturer, dealer,
distributor, or contractor who does not seek either a contested
case hearing or appeal, as appropriate under the c¢ircumstances,
and who fails to institute payment within <{he +time periad
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specified in Section 16.10 hereinabove, shall reimburse the
Recocvery Fund for any amount paid on iis behalf by the Recovery
Fund plus interest calculated at the rate of ten percent (10%)

per annum. In addition, the Board shall be authorized +to
suspend or revoxe the license o¢f such manufacturer, dealer,
distributor, or contractor forthwith and without further
proceedings until full reimbursement to the Reccovery Fund is
made. - Any person that maintains @ substantial ownership
intarest {five percent [5%] ar more) in any licensed
manufacturer, dealer, distributeor, or contractor that has

failed to provide for full reimbursement <to the Recovery Fund
shall be disgualified Trom maintaining any substantial
ownership interest (five percent [5%] or more) 1in any other
licensed manufacturer, dealer, distributor, or contracter. The
Board shall be autherized to deny any application for licensure
filed by any perscn that is substantially owned (five parcent
[5%] ¢cr more) by any previously defaulting manufacturer,
dealer, disiributor, or contractor, or any substantial ocwner
thereof (five vpercent [5%1 or more). This bprovision shall
apply until <tne previocusly defaulting manufacturer, dealer,
distributor, gr contractor, or substantial owner thereof (five
percent [5%] or more), has made full reimbursement <o the
Recaovery Fund.

16.14. Nothing in these rules shall be construed to
limit or vrestrict in any manner other «civil or c¢rimirnal
remedies available under the law to any person.

16.15. The B8ocard may utililze any funds contained in
the Recovery Fund 1in excess . of four hundred thousand dollars
($400,000) fFor such consumer and public education activities
that are related to manufactured homes &s ithe Board deems
appropriate. :

Section 17. Severability.

17.1. If any provisions of these rules or their
application to any perscn be held invalid, such invalidity
shall not affect <tThe provisions or application of the rules
which can be given effect without the invalid provisions or
application, and to this end the provisions of these rules are
declzared tc be severable.
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NOTICE OF. EMERGENCY RULE DECISION B THE SECRETARY OF STATE

AGENCY :

Diwvision of Labor

RULE: New Rule, Series 19, West Virginia Manufactured Housing
Construction and Safety Boaxrd

DATE FILED AS AN EMERGENCY RULE: April 20, 1950

DECISION NC. 7-90

Following review under WV Code 29A-3-15a, it is the decision of
the Secretary of State that the above emergency rule be approved.
A copy of the complete decision with required findings is avail-

able ffol this office.

RKEN HECHLER
Secretary of State
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AGENC : Division of Labor

RULE: New Rule, Series 19, West Virginia Manufacturing
Housing Construction and Safety Board

FILED 2SS AN EMERGENG RULE: April 20, 1990

par. 1 Division of Labor (Labor) has filed a new rule as an emerdency
rule.

par. 2 West Virginia Code §29A-3-15a requires the Secretary of State
to review all emergency rules filed after March 8, 1986. This
review requires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists Jjustifving the
promulgation of ah emergency rule. |

par. 3 Following review, the Secretary of State shall issue a decision
as to whether or not such an emergency rule should be disap-
proved [29A-3-15a(a)l.

par. 4 (A} Procedural Compliance: WV Code 29A-3-15 permits an agency
to adopt, amend or repeal, without hearing, any legisla-
tive rule by filing such rule, along with a statement of
the circumstances constituting the emergency, with the
Secretary of State and forthwith with <he Legislative
Rule-Making Review Committee (LRMRC).

par. b If an agency has accomplished the above two regquired filings
with +the appropriate supporting documents by the time the
emergency rule decision is issued or the expliration of the
forty-two day review period, whichever is sooner, the Secretary
of State shall rule.in favor of procedural compliance.

par. 6 Labor filed this emergency rule with supporting documents with
the Secretary of State on April 20, 1990 and with the LRMRC on

May 23, 1990.




rar. 7 It 1s the determination o©f the ZSecretary of State that ILabor
has complied with the procedural reguirements of WV Code
§29A~-3-15 for adopticn of an emergency rule.

par. 8 {B) Statutory Authority -- WV Code §21-9-4 reads in part:

§27-9-4. General powers and duties; persons adversely affected entitied to
hearing. :

{(a} The board shall have the power to:
(1} Regulate its own procedure and practice;

(2} Promulgate reagsonable rules to implement any provision of this article
or of the federal standards, such rules to be promuigated in accordance
with the provisions of article three, chapter twenty-nine-a of this code;

par. 9 It is the determination of the Secretary o©of State that Labor
has not exceeded its statutory authority in promulgating this
emergency rule.

par. 10 {(C) Emergency: WV Ccde 29A-3-15(g} defines "emergency" as
follows: '

(g} For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the
public peace, health, safety or welfare or is necessary to comply with a
time limitation established by this code or by a federcl stoctute or regulation
or to prevent substantial harm to the public interest,

par. 11 =~ There are essentially three <c¢lasses of emergency Dbroadly
presented with the above provision: 1) immediate preservation;
2} time limitation; and 3) substantial harm. An agency heead

only document to the satisfaction o0f the Secretary of State
that there exists a nexus between the proposal and the circum-
stances creating at 1least one ¢ the above three emergency
categories.

par, 12 The facts and circumstances as presented by ILabor are as
follows:

Emergency £iling of this rule is necessary for the immediate
implementation of licensing reguirements as mandated by West
Virginia Code §21-9. WV Code §21-9, the Act, became effective
July 1, 1988. The Board was not appcinted until well after
that date. Emergency f£iling is necessary for implementation at
the earliest possible date.

This law protects consumers from the effects of sub-standazd,
defective or damaged pre-manufactured housing. Enforcement of
the law and protecting the consumer is directly dependent upon
the rules. Emergency filing provides an immediate effective
date. -




par.

par.

13

14

it is the determination of the Secretary of State that this
proposal qualifies under the definition of emergency.

This decision shall be cited as Emergency Rule Decision 7-9%0 or
ERD 7-90 and may be cited as precedent. This decision is
available from the Secretary of State's office and has been
filed with Labor, the Attorney General and the Legislative Rule

Making Review Commission.

KEN HFECELER
SECRETARY OF STATE
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