WEST VIRGINIA

’ SECRETARY OF STATE
| KENHECHLER | FILED
ADMINISTRATIVE LAW DIVISION LR 200 KLl

Form #2

NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

AGENCY: DiViSiOn_ O_f Labor ____TITLE NUMRBER: a7
RULE TYPE: Leeg_islative‘ - CITE AUTHORITY |V Code §21-9
AMENDMENT TO AN EXISTING RULE: YES NO_A

IF YES, SERIES NUMRBER OF RULE BEING AMENDED: -

TITLE OF RULE BEING AMENDED:

[F NO, SERIES NUMBER OF NEW RULE BEING PROPOSED: 19

TITLE OF RULE BEING PROPOSED: _KWest Virginia Manufactured

Housing Construction and Safety Board

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABRLISHED DURING WHICH

ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS

COMMENT PERIOD WILLEND ON May 21, 1990 AT 5:00 p.m.

ONLY WRITTEN COMMENTS WILL BE ACCEFTED AND ARE TO BE MAILED TO THE FOLLOWING
ADDRESS.

WY Division of Labor

Office of the Commissioner

THE ISSUES TO BE HEARD SHALL BE
LIMITED TO THIS PROPOSED RULE.

1800 Washington Street, East ;{f§7
Charleston, WY 25305 @/}/)gzqzé

7

Room 318, Building #3

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL



DATR: ' ' - 7 F'\LED

TO: ' LEGISLATIVE RULE-MAKING REVIEW COMMITTEE, p-p 20 107U
FROM; West Virginia Division of Labor p o ETTT R

EMERGENCY RULE TITLEZ: West Virginia Manufactured Housing
EMERCENCY ALLS Tiwmss Construction and Safety Board

1. Date of filing: April 20, 1990

2. Statutory authority foi_prdmulgating the emergesncy
rule: WV Code §21-9

3. Date of filing of proposed legislative rule: 4-20-90

e emsrgency rule adopt new language or dees it
amend or rapezl & current legislative rule?

new language

S. Has the same or similar emergency rule previocusly bean
£iled and expired?
e cNo
6. State, with particularity, thcose facts and circumstances

which mzke the emergency rule necessary for the immediate
preservation of public peace, health, safety or welfarze,

" The Act was passed during the 89 lLegislative Session. The

Board has met several times to promulgate the Rule. Now

emergency filing is necessary ic immediatély implement the

licensing requirements under the provisions of the Act.




If the emsrgency ?LTe was promulgated in order to comply
with a time limit established by the Code or federal
statute or regulaticn, cite the Code provision, federal

statute or regulation and time limit established therein.

Wy Code §21-9, the Act, became effective July 1, 1988.

The Board was noi appointed until well af ter that date

Emergency filing is necessary for 1mp1ementatlon at the

carliest oossible date.

State, with particularity, those fzctis and c;rcums;gnces
which make the emergency *LTe necessary o p*event sub=- -
stantial harm to the publ 1rteresu.

This law proiectsVCOnsumérs from the effects of sub-standard,

defective or damaged pre-manufactured housing. Enforcement

of the'lawfand'proiectiné the consumer is directly dependent

upon the rules. Emergency filing provides an immediate ef--

fective date.
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APPENDIX B

FISCAT, NOTE FOR PROPOSED RULES

pule Title: WY Manufactured Hou51na Construction and g-fety Bpard

[Tl . /-.
! h -

e P

Tyepe of Rule: ¥ lecislative .. Interpretive (it Procedu;é.l
' Ic,:- ' . _;' Jir -
Agency Division of Labor Address 1800 Washington Street, East

Charleston, WY 25305

7 _ ANMURL FISCAL YEAR
L. Effect of Procosed Rule; Increase Decrsase! Current Next Thersafter
- Bevimated Total Cost i v é% 160 3? 160 S37 128
> ) )
personal Sexvices 25,360 25,360 { 26,625
Current Expense - 5,300 5,300 5,500
Bepairs and Blteraticns -0~ -0~ -0-
Couigmant - 3,500 3,500 1,500
Otrexr - 3,000 3,000 3,500
! 1

2. Explanation of above estimates:

a. Personal Services - Wages & Frlnge benefits for 1 full-time inspectior and
part-time secretarial support.

b. Current expense - Payment and expenses for Board Members, travel and
training for inspector.

c. Equ1prent - Personal computer module add-on to existing Division system
for recordkeeping/accounting/cemplaint records.

d. Other ~ General office needs; supplies, printing, estc.

3. Cbjectives of these rules: These rules set license fees/requirements,
astablish Recovery Trust Fund deposits/requirements, and provide an ad-
ministrative mechanism for enforcement of the provisions of WY Code
§21-9 as mandated.

NQTE: Thers 1s an e5u1mated11ncome'df license fees of $37,250 which shall be
deposited inteo z Speciel Revenue Account to support the operation. This
program will be self-supporting.




Explanation of Cverall Econamic Impact of Propesed Rule.

A. Economic Impact on State Govermnment.

The license fees collected are to be deposited into a Special
Revenue Account to cover all administrative/enforcement activities.

The program will be self-supporting and present no economic burden
upon state government.

B. Eccnanic Inpact on Political Subdivisions; Specific Industries;
Svecific groups of citizens,
Mo impact upon taxpayers and political subdivisions. This
Rule effécts only manufaciurers, dealers and contractors of
Manufactured Housing.

C. Iconamic Inmpact on Citizens/Public at large,
provides a consumer cémplaint/relief mechanism directly
to the public. '

Cate: April 20, 1980

Signature of Agency Head or Authorized Representative
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,444 DEPARTMENT OF COMMERCE,
LABOR & ENVIRONMENTAL RESOURCES

OFFICE OF THE SECRETARY

State Capitol Charleston, West Virginia 25305 304/348-3255

April 18, 1990

The Honorable Ken Hechler
Secretary of State

State Capitol o
Charlieston, West Virginia 25303

Dear Mr., Secretary:

In accordance with Governor Caperton’s correspondence dated August
2, 1989, and with Chapter 5F of the Code of West Virginia, T am writing
to state my approval of the legisiative rules presented on beha2lf of the
West Virginia Manufactured Housing Construction and Safety Board (21-9-1
to 12 of the WV Code) ard the West Virginia Division of Labor. Said
rules are hereby transmitted for filing.

If T may provide additional informafion, please do not hesitate to
contact me. '

Sincerely yours,

AT

ohn M. Ranson
Secretary of Commerce

JMRme ]




TITLE. 42
LEGISLATIVE RULES
WEST VIRGINIA MANUFACTURED HOUSING CONSTRUCTION AND
SAFETY BOARD

SERIES 19
LICENSING; FEES; STANDARDS; COMPLAINT HANDLING; SANCTIONS;
RECOVERY FUND; DESIGNATION OF BOARD AS STATE ADMINISTRATIVE
AGENCY UNDER THE NATIONAL MANUFACTURED HOUSING CONSTRUCTION
AND SAFETY STANDARDS ACT OF 1974

Section 1. General.

1.1, Scope. - These legislative rules govern
licensing, fees, 'standards, +ihe handling of complaints, sanc-
tions, the recovery fund, and all other maiters relevant to the
designation of +the Board as an SAA under the National Manufac-
tured Housing Coneructlon and Safety Standards Act ¢f 1874, 42
U.S.C. §5401 et seq. o , .

1.2. Authority. - W. Va. Code §21-9-4,

1.3. Filing Date. ~

1.4, Effective Date. -

Section 2. Application and Enforcement.

2.1. Application. - These legislative rules shall
apply 1o the Boeard and to all persons, materials and transactions
governed by or oitherwise within the jurisdiction ¢f ithe Board.

Z2.2. Enforcement. " - The enforcement of these
legislative rules shall be vested in the Board.

Section 3. Definitions.

3.1, "Aggrieved consumer" means any consumer who may
be entitled to a payment of compensation out of the Recovery Fund
pursuant to Section 16 hereinbelow as a result of the actions of
a2 manufacturer, dealer, distributor, or contractor. In no event
shell any aggrieved <consumer be recognized as an interested
person in  any Board investigation, informal presentation of
views, or contested case hearing.

3.2. "Board" means the West Virginia Manufactured
Housing Construction and Safety Board.




Department of Labor
Leg, Rule 21-9 } .
Series 18, Sec. 3

3.3. "Business location" means each physicaily
distinct operation maintained by @& manufacturer, dealer, or
distributor.

3.4, "Commissiconer" means the Commissioner of the Westi
Virginia State Depariment of Labor.

2.5 "Contested <case hearing" means the procedural
rights guaranieed to any interested person who is or may be
adversely affected by an order of ithe Board. These righits eare

delineated in the Board's procedural rules at 52 C.F.R. 1, Sec-
tions 1.1 ei seq. and at W. Va. Code §29A-5-1 et seq.

3.6. "“Contractor® means any person who pervorms opera-
tions in the State .2t the occupancy site which render a
manufactured home fif for habitation. This definition coes noi

include persons whc do work on a manufactured home which is
gwnad or leased by such person doing the werk. Suci  operations
include without limitation, instailation or construction of the
foundation, positicning, blocking, leveling, supportiing, tying
dewn, ©ofnecting utility systems, making minor adjustments, or
assembling multiple or expandable units. Such operations also
include iransporiing the unit fto the occupancy site by other than
a motor carrier regulated by the West Virginia Public Service
Commissicn. The term "contractor” specifically includes primary
contractors and subcontractors.

3.7. "DAPIAM means the . Design Approval Primary
Inspectiion Agency specified in the federal standards.

3.8. "Dealer" means any person engaged in the State in
the sale, accepting on consignment, leasing, or distribution of
manufactured ™ homes, primarily <0 perscns who in good faith
purchase or lease & manufactured home for purposes other than
resale. : - ’ -

3.9. “Defect” includes any defect In the performance,

construction, components, or material of 2 manufactured home that
renders the home or any part ithereof not fit for the ordinery use
for which it was intended, but does not result in an unreasonadle
risk of  injury or death +to the occupants of tithe affected
manutaciured home.

3.10. "Distributor" means any person engaged in thne
State din the sale and distribution of manufactured homes Tor
resaie. . , ,

2.
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3011, "Failure to Cenform" means an imminent safety
hazard related fo the standards, a serious defect, defect, or
noncompliance and is used as a substitute for all of those terms.

3.12. "Federal Regulatiaons™ means ihe fedaral
menufactured home procedural and enforcement regulations promul-
gated under 42 U.S.C. §%_5401, et seq.

3.13. "Federal Standards" means the federal
manufactured home construction and satety sitandards promulgzaied
under 42 U.S.C. §% 5401, et seq.

3.14, "Fermal presentation of views" is the equival
of a Mconiested <c¢ase hearing® as defined in Sectiorn 3
hereinabove. T

ent
.5

3.15. "HUD" means the United States Department of
Housing and Urben Development and its Secretary.

3.16. "HUD date plate" means the permanently affixed
data plate placed on each manufactured home pursuant to the
federal standards {24 CFR 3280.5).

3.17. "HUD lebel” means the permanently affixed
certification Ilabel placed on each manufactured home pursuant 1o
the federal standards (24 CFR 3280.8).

3.18. “Imminent safeiy hazard" means a hazard that
presents an imminent and unreasonable risk of death or severe
personel injury that may or may not be related to a failure %o
comply with an applicable federal standard.

3.19. "Informal presentation of views" means the
procedural rights guararntieed to any person by Sections 13.4,
13.5, .and 13.8 hereinbelow. Any interested person adversely

affected by an order of the Board after an informal presentztion
of views shall be afforded an opportunity for a contested cease
hearing 1if so. requested in writing by the interested person
within ten (10) days of receigt ©of the order adjudicating the
informal preséntation of views.

3.20. M"iInstaller" is the eguivalent of “contractor" as
defined in Settion 3.6 hereinabove.

3.21. "Interested person® means any person whosa
rights are or mey be adversely affected by the Board as a result
of an investigation, informal presentation of views, or contested
case hearing, and who accordingly is permitted to participate in
such proceedings before the Board.

-3-




Deparimant of Labor
lLeg. Rule 21-9
Series 18, Sec. 3

3.22. "IPIA" means the Production Inspection Primary
Inspection Agency specified in the federal regulations.

3.23. "Manufacturer" means any person engaged in
manufaciuring or assembling manufactured homes, including any
person. encaged in importing manufactured homes into the State
for resale. . _ ' )

3.24, "Manufactured home" means a structure,
transpertable in cone (1) or more seciions, which in the traveling
mode is eight (8) body fset or more in width or foriy {40) Dbody
feet or more in length or, when erecied on site, is three hundred
twenty (320) or more square feet, and which is built on a
permanent chassis and designed to be used as a dwelling with or
without & permanent foundation when connected to the required
gtilities, and includes the plumbing, heating, alr-conditioning,
and electrical sysiems contained therein; excepi theat such term
shall include any siructure which meets all the requirements of
this definition except the size requirements and with respect to
which the manufacturer voluntarily files a certificate which
cemplies with the applicable federal regulations (24 CFR
3282.13). Calculations used to deiermine the number of square
feet in & stiructure will be based on the structure's exterior
dimensicns measured at the largest horizontal profectiions when
entered on site. Unless specifically indicated to the <contrary
herein, all references to a "manufactiured home" shall mean a new
manufactured home. )

3.25. "Noncompiiance" means & failure of a manu-
factured home to comply with a federal standard that does not
constTitote a defect, serious defect, or imminent safety hazerd.

3.26. "Person” means any indivyidual, <trust, estate,
partnership, corporation, association, or any other legal entity
reccgnized by the State, including any State or political
subdivision.

3.27. "Purchaser" means the firsi perscn purchasing a
manufactured hcme in good faith for purposes other than resale.

3.28. "Recovery

_ Fund" means the State Manufactured
Housing Recovery Fund as establ

ished by Secticn 16 hereinbelow.

3.2¢. "SAAY  means the State Administrative Agency
spacified in ihe federal regulations. '

4=
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3.30. "Serious defeci" means any failure {0 comply
with an applicable federal standard that renders ~the
manufactured. home or any part thereof net fit for the ordinary
use for which it was intended and which resulis in an
unreasonable risk of injury or death tfto occupants of the
gffected manufaciured home.

3.31. "State" means the State of West Virginia.
Section 4, "Licensure of Manufacturers.

4.1, Mo person may engage in the business of &
manufaciurer in the State without a license. Each manufacturer
who desires to engage in business in the State shall apply to
the Board for & license. A manufacturer musi maintain one (1)
license for each business location in the State. A manufacturer
who maintains &ll of its business locations cut of the State, but
who ships, imporis, or delivers manufactured homes into the
State, shall be considered to be engeged in business in the
State, and must maintain one (1) license for each out-of-State
business lgcation which will ship, impart, or deliver
manufactured homes into the State.

4.2. A manufacturer's license shall be valid for up to
one (1) year, and shall expire on the thirtietn (30th) day of
June In ‘each year, "unless sooner revoked or suspended by the
Board. - _

£.3. Any manufacturer whe is not currently licensed to
engage In business in the State, but who desires to be so0
licensed, shall submit an initial application on forms supplied
by the Board. Etach initial application shall be accompanied by
gll information required by the Board on its forms, including but
not limited to: ' . ) : :

(a) +the legal and trade name(s) of the manufacturer;

(b) the address of the manufacturer's various business
locations desiring licensure;

(c) the phone number of each business location

desiring licensure;

. (d) the names and addresses of the owners, officers,
and directors of the manufacturer;
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(e) evidence of the manufacturer's legal authority to
engage in business in the State;

(f) a fee of three hundred dollars {$300.00) for each
business locaticn desiring licensure;

(g} such assurance of the manufacturer's financial
responsibility as required by Secticn 16 hereinbelow;

{h) a statement of compliance with all appliceble
State and federal standards;

{i) the name(s) of the DAPIA or DAPIAs who inspecti the
manufacturer;

(i) the name(s) of the IPIA or IPIAs who inspect the
manufacturear;:

(k) a copy of all DAPIA-approved manufactured home
designs currently in use; -

(1} a copy of all DAPIA-approved quality assurance
programs currently in use;

(m) a copy of all manufacturing plant «certification
reports issued by an IPIA in the pasi twelve (12) monihs; and

(n) & list 8f the names of all dealers and/or
distributors in the State that are authorized to receive the
manuracturer's preoduct line.

4.4, Any manufacturer currently licensed in the State
shall submit an application for licensure renewal on or betore
the thirtieth ({30th) day of Junfe in each year. Any renewal
application ~shall be deemed a valid license for & period of
thirty (30} days, or until rejected by the Board. It shall be
accompanied by all information required by the Board on its forms
as specified by Section 4.3 hereinabove, including a renewal fee
of three hundred dollars ($300.00).

4.5. The Board shall grant or refuse any initial or
renewal applicetion for a manufacturer's license ¢n or Dbefore
thirty (30) days after a proper and complete application has been

filed, If any initial or renewal application is found by tThe
Board to not constituie a proper and ccmplete application, t1he
Board may recuesi additional information. The Board's thirtly

(30) day period for acting upon an application does not commence
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until a proper and compleie application has been received by the
Board. In no event shall any renewal applicaticn, complete ¢r
incomplete, proper or improper, be deemed a valid license for e
period of more than thirty (30) days from the date of its filing.

4.6. The Board shall grant an initial or renewal
manufacturer's license if it finds that the applicant is suitable
to operate a&s a manufaciurer by virtue of each of the following:

(a) the manufacturer's adequatie financial capacity;

{(b) the manufaciurer's record of compliance with any
lawful orders of the Beard or any oither eguivalenti agency for any
cther jurisdiciion, including the 1lack of any revocation,

suspension, or limitaticn on the manufacturer’s license in the
State or any oiher Jjurisdiction; and

{c) the manufacturer's compliance with the applicable
poritions of 1hese rules and with +the applicable federal
standards, “including receipt of ell DAPIA and IPIA approvals and
certifications. T ' -

4.7. Initial and renewal licenses for manufaciurers
may be granied for some business locations and denied.for others
if the facts justify such action.

4.8. Each manufacturer shall conspicuously display its
license at each of 1ts licensed business locations.

4.5, A manufaciurer's license is not transferable.
Any change in the person hoiding the license, including & change
in the ownership of a sole proprietership, & change of & pariner
in a partinership, or ithe creation ¢f a new corporaie entiity,
requires a new license. - :

Section 5. VLicensure of Dealers and Distributors.

S.1. No person may engagde in the business of a dealer
and/cr distributor in the State without a license. Each dealer
and/or distributor who desires to engage in business in the State
shall apply to the Board for a license. A dealer and/or
distributor wmust maintain one (1) license for each business
lccation in the State.

5.2. A dealer's and/or distributor's license shall be
alid for up t0 one (1) year, &and shall expire on the <thirtieth
{30th) day of June each year, unless sconer revoked or suspendad
by the Board. o

-7 -
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5.3. Any dealer and/or distributor who 1is not
currently licensed to engage in business in the State, but who
desires tTo be so licensed, shell submii an initial application on
forms supplied by the Board. Each initial application shall be
accompanied by all information required by the Board on 1its
forms, including but not limited to:

(a} the legal and trade name(s} of the dealer and/or
distributor;

(b) the address of the dealer and/or distiributoris
various business locations desiring licensure;

{c) the phone number of each business location
desiring licensure;

{(d) the names and addresses of the aowners, officers,
and direciors of the dealer and/or distributor;

(e} gvidence of the dealer's and/or distributor's
legel authority tc engage in bDusiness in the State;

(f) a fee of one hundred dollars ($100.00) for each
business location desiring licensure;

(g) such  assurance _of  tihe dealer'’s and/or
disiributor's financial responsibility as required by Section 16
hereinbelow;

(h) a statement of compliance with all applicable
State and federal standards;

(1) & Ilist of the names of all manufaciurers in or out
of the State whose product line the dealer and/or distributor isg
authorized to receive; and

(1) a list of the names of all salesperscns employed
by the dealer and/or distributor.

5.4. Any dealer and/or distributor currently licensed
in the State shell submit an application for licensure resnawal on
or before the thirtieth (30th) day of June in each year. Any
renewal application shall be deemed a valid license for a period
of thirty (30) days, or until rejected by the Board. 1%t shall be
accompanied by all information required by the Board on its
rorms as specified by Section 5.3 hereinabove, including a
renewal fee of one hundred dollars ($100.00).

-8-
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5.5. The Board shall grant or refuse any initial or
renewal application for a dealer's and/or distributor's license
on or before thirty (30) days after a proper and complets
application has been filed. If any initial or renawal
application is found by the Board to not constitute a proper and
complete application, the Bocard may reguest additional
informaticn. The Board's thirty (30) day period for acting upen
an applicaticn does net commence until a proper and complete
application has been received by the Board. In no event shall
any renewal application, <complete or incomplete, proper or
improper, be deemed¢ a valid license for a period of more than
thirty (30) days from the date of its filing.

5.56. The Becard shall grant an initial or renewal
dealer's and/cr distributor's license if it finds that the
applicant "is suitable to operate as a dealer and/or distributor
by virtue of esach cof the following: )

(a) the dealer's and/or distributor's  adesquate
finarmcial capacity;

{b) the dezler's and/or distributor's record of
compliance with any lawful orders of the Board or any other
equivalent agency of any other jurisdiction, including the lack
of any revocation, suspension, ¢r limitation of the dealer's
and/or distributorts license in the Siate or any other
jurisdiction; and '

{c) the dealer's and/or distributor's compliance with
the applicable poriicns of these rules and with the applicable
federal standards.

5.7. Initial and renewal licenses for dealers and/or
distributors may be granted for scme business locations and
deniec.for oihers if the tacis justify such action. However, If

one business locaticon gualifies as both a dealer and distributor
under these regulations, there shall be required only one (1)
license for that business location.

5.8. _Each dealer _ and/or distributor shall
conspitucusliy display its license at each o¢f 1tis Dbusiness
locations. ' '

5.9. A dealer's and/or distiributor's license is noi
transferatble. Any change inm the person holding the license,
including a change in_ihe ownership of a sole proprietorship, a
change of a pariner in a partnership, or the g¢reation of.a new
corporate entity, requires a new license., - —

-G-
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Seciion 6. Licensure of Contractiors.

6.1. Ng perscon may engage in the business of a
contractor in the State withoui a license.  Each contractor who
desires to engage in business in the State shall apply fo the
Board for a license. - A contractor is required tc maintain only
one (1) license. A contracior whose principal office or plece of
business is out of the State, but who desires fo perform
contractor services In the State, must maintain a license.

6.2. A contractor's license shall be valid for up o
one (1) year, and shall expire on the thirtieth (30th) day of
June in each year, unless .sooner revoked or suspended by tThe
Board. . o '

6.3.  Any contractor who is not currently licensed to
engage 1in Dbusiness in the State, but who desires To .be 50
licensed, shall submit an initial application on forms supplied
by the Board. Each initial application shall be accompanied by
all information reguired by the Beard on its forms, including but
not limited to0: ,

(a) the legal and trade name(s) of the contracior;
(b) <the address of the coniractor;
(c) the phone number of the contractor;

(d)  the names zand addresses of the ownars, officers,
and directors of the contreacior;

evidence of the contractor's legal authority to
ness in the State, including compliance with W. Va.
a

e i
8,

C

e O

e)
ngage in bus
ode.§ 11-15-

(f) a fee of fifty dollars ($50.00);

{(g) such assurance of the contrector!s financial
respansibiliiy as reguired by Section 16 hereinbeleow; and

(h) a statement of compliance with all applicable
State and federal standards. T

6. Any contrector currently licensed in ihe

Stete
shall submit an application for licensure renewal on or before
the thirtieth (30th) day of June in each year. Any renewal

-10~
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application shall bDe deemed a velid license for a period o
thirty (30) days, or until rejected by the Board. It shall b
accompanied by all information required by ihe Board on its form
as specified by Section 6.3 hereinabove, including a renewal f
of fifty dollars ($50.00).

6.5. The Board shall grant or refuse any initial or
renewal application for a contractor's license on or before
thirty (30) days after a proper and complete application has been
filed. If any initial or renewal application is found by the
Board <o not constitute a2 proper and complete application, the.
Board may request additional information. The Becard's thirty
(30) day pericd for acting upon an application does not commence
until a proper and completie application has been received by the
Board. In no event shall any renewal application, complete or
incomplete, proper or improper, be deemed a valid license for a
period of more than thirty (30) days from the date of its filing.

6.6. The Board shall grant an initial or renewal
contractor’s license if¥ it finds that the applicant is suitable
to operate as & contractor by virtue of each of the following:

{(a) the coniractor's adequate financial capacity;

{(b) the «contractor’s record of compliance with any
lawful orders of the Board or any other eguivalent agency for any
other jurisdiction, including the lack of any revocation,
suspension, or limitation on the contractor's license in the
State or any other jurisdiction; and

(¢) the contiractior's compliance with the applicable
portions ¢cf these rules and with the applicable faederal
standards. ) i _ -

6.7. Each contractor shall conspicuously display its
license-at iis business location.

5.8. A contractor®s license is not transferable. Any
change in the person holding the license, including a change 1in
ihe ownership of a scle proprieiorship, a change of a partner in
a2 parinership, or the creation of a new corporate entity requires
2 new license. ’ ' T ’

Section 7. Adoption of Federal Standards  and Regulations;
Designation by HUD as an SAA

7.1. All new manufactured homes manufactured, shipped,
imported, delivered, distributed, sold, leased, or installed into

-11-
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or in the State shall be in strici compliiance with these rules
and with the applicable federal standards. The "Manufactured
Home Construction _and Safety Standards" developed by HUD and
codified dt 24 C.F.R. §3280.1 et seq. are hereby adopted in their
entirety and incorporated by Teférence herein. 1In addition, the
"Manufactured  Home Procedural and Enforcement Regulations"
developed by HUD and codified at 24 CFR 3282.1 et seq. are fhersby
adopted in their entirety and incorporated by reference herein.
Likewise, +the "Manufactured Home Consumer Manual Requirements®
developed by HUD and codified at 24 C.F.R. §3283.1 et seg. are
hereby adopied in their entirety and incorporated by Treference
herein. No person may manufactiure, ship, import, deliver,
distribute, sell, lease, or install a manufactured home in the
State that viclates any applicable State or federal standard.

7.2. Each manufacturer, dealer, distributor, or
contracicr ‘applying for a license shall provide & statement of
compliance with all applicable State and federal standards. This
statenent of compliance &hall be 51gwed by a respeonsible officer
or person representing the applicant who has full legal authoritiy
to bind the appliceant to its tferms.

7.3. The Board shall seek the approval of HUD to be
designated as an SAA for purposes of the National Manufactured
Housing Construction and Savely Standards Act of 1974, 42 U.S.C.
§5401 et seq. The Board is authorized to file any and all re-
quired “appiications and plans with HUD, and <o -employ such
personnel as reguired by federal standards, in order to obtain
approval as an SAA (24 C.F.R. 3282.302).

Section 8. ‘Inspections; DAPIAs; IPIAs.

g.1. The Board and its authorized agentis, employess,
ana represeniatives may enter inio any ousiness logcation
meintained by a manufaciurer,  distributor, dealer, or conirzctor
engaged in business in the Staie for the purpose of inspecting
and otherwise ascertaining whether State and federal standards

are being ~met. Any manutacturer, = dealer, distributor, or
coentracior engaged in bDusiness .in the State is deemed to have
given its irrevocable consent to such an inspeciion by the
Board. During the course of sugh inspeciion, ihe Board may
inspect and copy any and all records maintained by ihe

manufacturer, dealer, distributor, or contractor pursuant =10
these rules and the federal standards. Such an inspection may
occur, anncunced or unannounced, at any time between the hours of
8:00 a.m. dnd 5:00 p.m., Monday through Friday, or &t such other
reascnable tTimes as deemed necessary by the Board in the exercise
of its duties. ;
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g8.2. The Roard shall be authorized to charge an
inspection fee of $ 29.00 per hour, not to exceed § 290C.00 per
day, plus an amount representing reimbursement of any mileage,
per diem, and other reasconable expenses incurred in connection
with eany inspection auihcrized by Secticn 8.1 hereinabove. This
inspection fese shall be payable to the Board within thirty (30)
days of completion of the inspection.

8.3. There is contemplated by the federeal regulations
the establishment of primary inspection agencies known as DAPIAs
and IPIAs. These primary inspection agencies are responsible for
the enforcemant of the federal regulations and standards. There
are four (&) basic enforgcement functions performed by the primary
inspection agencies. They are:

(a) approval by a DAPIA of a manufacturer's
manufactured home design to assure that it is in compliance with
federal standards:

(b) approval

a DAPIA of a manufacturer's quality
conirol program fT0 assure T

by
that it is compatible with the cesign;

(c) approval by an IPIA of a manufacturer's plant
facility “and manufacturing process to assure that ihe
manufacturer can perform iis approved quality control progrem and
can produce manufactured homes in conformance with its approved
design; and -

(d) performance of ongoing inspections of the
manufacturing process in sach manufaciuring plant by an IPIA fo
assure that a manufacturer is continuing to perform its approved
guality conirecl progrzm and, wiih respect tc those aspecis of
manufactured . homes inspected, is continuing tc produce
manufactured homes in conformance with its approved designs and
in conformance witn federal standards.

8.4. The Beard mey develop a DAPIA and/or an IPIA 1o
carry out such federal enforcement functions. If +the Board
atermines that it will seek to develcop a DAPIA and/or an IPIA,
it is authorized fto file any and all reguired applicetions and
plans with HUD needed in order to obiain approval as & DAPIA
and/or IPIA, including & State-exclusive IPIA., The Bcard may
employ such personnel . as  reqguired by federal standards _for
approved DAPIAs and IPIAs (24 C.F.R. 3282.352).

13-
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8.5. If the Board does noi seek or obtain the
approvel of HUD to  act as a DAPIA and/or IPIA, it may
participate in joint team monitoring of DAPIAs and IPIAs in
conjunction with HUD. The Bcard may also independently monitor
the performance of DAPIAs and IPIAs acting within fhe State in
coordination with HUD monitoring.

8.6. The Board shall be authorized to <charae ihe
following 1Inspection fees when performing any of Its duly
authorized functions as an acproved DAPIA and/or IPIA:

(a} a fee of § 30.00 per hour, not to exceed
$ 300.080 per day, Tor conducting manufaciured home initial
design or design change evaluetions:

(b) a fee of $ 30.00 per hour, not to exceed
§ 300.00 per day, for conducting manufacturer quality contirol
program evaluations; .

{(c) a fee of '$ 30.00 per hour, ot Lo gxceed
$ 300.00 per day, for conducting iIinitial and ongaoing
manufacturing plant inspections; and ’

(d) an amount vrepresénting reimbursement of any
mileage, per diem, and oiher reasonable expenses incurrad in
connection with any of ihe above,

8.7. These DAPIA and IPIA inspection fees shall
be payable to the Board within thirty {30) days of completion
of the inspection..

8.8.. When the Board 1is fTinally approved by HUD @as
an SAA, each manufacturer shall also peay a monitoring
inspection fee in an amount established from Time <o time by
HUD for each transportable seciion of each manutactured housing
unit produced by & menufacturer in the State.  This monitoring
inspection fee shall be payable directly to HUD.

Section 9. Labeling, Recordkeeping, and Reporting.

9.1. The HUD label affixed to each +iransportable
section of each manufaciured home {or sale or lease in the
United Stetes shall be the only label required by the Board. NO
manufactured home shall be shippad, imported, delivered,
distributed, sold, leased, or installed into or in the State
without a HUD label.
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9.2. The HUD data Dlate affixed to gach
manutaciured home for sale or lease in the United States shall
be the only data plate required by the Board. No manufactured

home shall be shipped, Imported, delivered, distributed, sold,
leased, or installed intc or in the State without a HUD data
plate. ; T ' | -

9.3. No person’ may vremove a HUD label or data plate
from & manufactured home once affixed.

9.4. Each licensed manufacturer shall maintain
records of the following for each manufactured Nome
manufctured in the State, or shipped, imporied, or delivered
to a dealer, distributor, purchaser, or other person in the
State: - . - - -

(a) the information contained on the HUD data plate;

(b) the date of affixment of the HUD label: and

{(c) ithe name and address of the dealer,
distributor, opurchaser, or other person to whom the
manufactured home was first shipped, imported, or delivered by

the manufacturer.

9.5.  Each licensesd manufacturer shall _report the
information"dutlined in Section 9.4 1o the Board on a quarterly
basis, <covering the periods July 1 +to September 30, October 1
to December 31, January ' to March 31, and April 1 to June 30.
These reportis shall be due no later <than October 31, January
31, April 30, and July 31, respectively.

9.6. Each licensed dealer and/or distributor shall
meaintein records of 1the following for each manufactursd home
shipped, imporied, or delivered to it by & manufacturer,
distributor, dealer, or other person:

(a) the information contained on <the HUD deta
plate; : S )

{b) whether the manufactured home c¢ontains & HUD
label;

(c) that the manufactured home has. been inspected
upon delivery to determine if it has been damaged, and if all
furniiure, appliances, fixtures, and other devices are in place
and cperable;
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{(d} the extent of any damage found upon inspeciion;

(2) whether any alterations fo the manufacturad
home were made by the dealer and/or distributor, including any
repairs: and

(f) the name and address o¢f the purchaser or other
person  to whom the manufactured home was shipped, imported,
delivered, scld, or leased by the dealer and/or distributor.

9.7. Each licensed dealer and/or distributor shall
report the information outlined in Section 9.6 to the Board on
a quarterly basis, covering the periods July t to September 30,
October 1 to December 31, January 1 io March 31, and April 1 to
June 30. These reports shall be due no later than Qctober 31,
Jenuary 31, April 30, and July 31, respectively.

9.8. Each licensed contractor shall mzintain

records of the following for each manufacture home which it
iransports and/or installs in the State: :

(a) the information conteined on the HUD data
plate; ) ) '

(b) whether the manufaciured home contains a2 HUD
label;

(c} the manner of transpert and/or installation of
the manutaciured home;

(d) whether the manufaciured home was damaged
in any way during transperi and/or installation, and the
extent o7 such damage;

(e) whether any alterations to the manufactured
home were m&de by the contractor, including any renairs; and

() the name and address of ~ the purchaser cr other
person to whom the manufactured home was transported and/or
instailed, , . ,

- 9.9. Each  licensed contractor shall repor: the
information outlined in Section 9.8 to the Board on & guarterly
basis, ‘covering the periods July 1 to September 30, October |
to December 31, January ! to March 31, and April 1 to June 30.
These reports shall be due no later than October 31, January
31, April 30, and July 31, respectively.
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9.10. When the Board receives approval as an SAA,
each IPIA shnall file reporis with the -~ Board in accordance with
the federal regulations.

9.11. Whenm the Board receives approval as zan SAA, it
shall be zuthorized and is directed to file reports with HUD in
accordance with the federal regulations.

g.12. Nothing in ihese rules shall be constirued 10
excuse or exempt any manufacturer, dealer, distributior, con-
tractor, DAPIA, or IPIA from complying with any recordkeeping or
reperiing requiremenis mandated by ihe federal regulations.

Section 10. Consumer Manuals; Installation.

10.1. Each purchaser of a manufaciured home in tihe
State shall be provided with a HUD-approved consumer manual
applicable tc  the manufactured home nurchased. Ma

manufacturer, dealer, distributor, or contractor may interfere
wiin the distribution of a HUD-approved consumer manual.

10.2. A}l new and used menufactured homes installed
in the State shall be installed:

{a) in accordance with the home manufacturer's
recommendations «contained in or accompanying the consumer
menual reguired by 24 CFR 3283; or

(B in accordance with a competent design
certified in writing by a registerad professional sengineer
and/cr architect; or :

(c) consistent with +the recommendations publishad
by the American _Mational Standards  Institute, 225 .1
Installation Standard for Manufactured Homes; or

(d) for used hecmes only, eany generally accepied
cemmercial method reviewed and approved from time fo time by
the Board. '

Section 11. Alterations and Repairs.

11.1. No alteration or repair shall be made to any
new or used . manufactured home by a dealer, distributor, or
contractor which directly causes & failure o conform “with
applicaeble State and federal standards.

-17=-
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11.2. Alterations or repairs made to & used
manufactured home by a dealer, distributor, or contractor shall
be designed to promote <compliiance with applicable State . and
federal standards; provided however, that a dealer,
distributor, or contractor shall not be obligated to bring a
used manufactured home into full compliance with applicable
State and federal standards. It is the intent of this
provision To w@llow and encourage deelers, distributors, and
contractors to make desirable alterations and repairs to used
manufactured homes, including alterations and repairs which do
not. Bring such used hecmes inio full compliance with all
applicable standards, so long as the alterations and repairs so
made  do not directly creaie a condition of noncompliance which
did not previocusly exist.

Section 12. Transportation.

12.1. The transportation of any new or used
manufactured home shall be accomplished in a manner that =zllows
the new or ‘used .manufactured home fto withstand the agverse
effects of transportation shock and vibration without its
degradation or the <degradation of its component parts. In no
event shall any transportation method be wutilized which causes
a fallure of any new or used manufactured home to conform wWwith
applicable State and federal siandards.

12.2. Manufactured homes shall not be transporied at
speeds in excess of Tifty (50) miles per hour.

Section 13. Complaint Handling.

13.1. All complaints to the Board shall be in
writing and shall specify tihe name, address, and phone number
of the person lodging the complaint. The Beard, on its own
initiative, may commence complaints. The Board shall review
each complaint to determine whether it should be dismissed, or
suoject to such other action "as specified by the ruies
hereinbelow.

13.2. A copy of every <complaint shall be forwarded
to the person nemed in the complaint. Upon receipi, "the person
named shall have twenty (20) days in which to respond to the
complaint in writing. I¥, upon consideration of the complaint
and the response, the Board determines that no violation of any
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applicable State or federal standard has occurred, the Board
may dismiss the complaint through the iIssuance of a written
order seiiing forth the basis for the dismissal. If, however,
the Board deems that further review or other action 1is
necessary, the Board may proceed as set forih hereinbelow.

13.3. The Board and its authorized zgents,
employees, and represeniegiives may independentily investigate
the basis for any complaint filed. During thes coursse of 1iis
investigaiicn, the Board may conduct such inspeciions as are
described in Section 8.1 hereinabove. If at any time during
the course of its investigation it becomes apparent that ne
violation of any applicable State or federal siandard has
occurred, ithe Beocard may dismiss the complaint in the manner set
forth in Section 13.2 hereinabove.

13.4, The Board may at any time after fthe receipt of
a complaint issue a writien notice of its intent to conduct an’
informal presentation of views. Notice of such intent shall be
provided to all interested persons at least ten {(10) days in
advance. This notice of intent "to conduct an informal
oresentation of views shall include: :

(a} a statement of the tine, place, and nature of
the proceeding; -

(b) a statement of 1ihe subject maiter of the
procesding, and if appropriate, an order to show <cause why the
Board should not impose a sanction upon ihe interssted parson
or persons named;

(¢) a summary of how The proceeding shall be
conductecd and by whom, it being specifically recognized that a
hearing examiner may be appointed by the Board for this purpose.

13.5. An informal presentation of views shall be
wWwritten or oral, or both, at the sgle discretion of the Board.
Testimeony under oatn or affirmation shall not be reguired, nor
shall cross-examination or rebuifal evidence be permitted. The
rules of evidence as applicable in the circuit courts of the
State shell not prevail, nor shall the presence of legal
counsel be permitted. A stencgraphic or mechanical ftranscript
of the . proceeding shall nct be maintained. If a hearing
examiner is “appointed, tThe hearing examiner shall prepare &
written summary of any oral proceedings. The purpose of an
informel presentation of views 1s to allow the gathering of
infermation at a minimum of cost and time for both the Board
and interested persons, “while facilitating “Tully informed
decision-making by the Board.
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13.6.  The Board shall issue a written order within
thirty (30) days after the completion of an informal
presentation of views. The order shall include a brief
statement of findings and conclusions, with specific references
to principal supporting items of evidence as well as the
reasons or bases therefor.

13.7. The Board, in the exercise of 1its discretion,
may forégo an "Infodrmal “presentation of views and insiitute a
contested <case hearing (formal presentation of views) at any

time after the filing of a complaint. Moreover, any interested
person acdversely affected by an order of the Board after an
informal ©presentation of views shall be afforded an opportunity
Tor a contested case hearing if so requesied in writing by the
interested person within ten {10) days of receipt of the order
adjudicating the informal presentation of views,. A contestad
case hearing shall be conducted in accordance ~with those

procedural rules. of the Board as set forth at 52 C.F.R. 1,
Sections 1.1 et seq. as well as W. Va. Code §29A-5-1 et seq.
13.8. Any interested person, 1inc¢luding the Board.
involved in any investigation of a complaint, informal
presentation of views, or contested case hearing (formal
presentation of wviews) may at any time propose a settlement
which may be entered into with the consent of all interestied
persons and the Board. Final acceptance of a settlement shall
be memorialized in a setilement order and signed by the Board
and all interested persons, The execution of a final
settlement ‘order shall immediately terminate any related

procegdings, and shall be binding wupon the Board and all
interested parties. - '

13.9. ‘ All proceedings, reports, records, complaints,
and nondeliberative materials of the Board shall be open to the
public to <the same extent as permitted under the Open

Governmental Proceedings Act, W. Va. Code §6-9A-1 et 5eq., and
the Freedom of Information Act, W. Va. Code §29R-1-1 €l segq.

(D

Section 14. Imminent Safety Hazards, Serious Defects, Defects,
Noncompliances.

14.1. Notwithstanding any of the foregcing rules to
ihe <contrary, when the Board is approved by HUD as an SAA, it
shell be guided by procedures adaopted by HUD at 24 C.F.R.
§3282.401 through §3282.416 when dealing with censumer
complaints or other information indicating the possible
existence of an imminent safety hazard, serious defect, defect,
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or neoncempliance of & manufactured home manufactured by a
manufacturer “located within the State. The aforementioned
federal vregulations are hereby adopted in their entirety and
are incorporated by reference herein. The Board shall oversee
the hendling of such consumer complaints in accordance with
these federal regulations.

14.2. ManuTacturers are required by the federal
regulations to maintain records relating to notification and cor-
reciion of Iimminent safety hazards or serious defects of manufac-
tured homes. In some cases, manufacturers are required to
provide notification of defects, 1in accordance with 24 (.F.R.
3282.404(a). These records include, but are not limited to, the
following: : -

(a) records. of all investigations and inspections
undertaken to determine whether there exists an imminent safety
hezard, serious defect,  defect, or noncompliance iIn its
manufactured homes; - S '

(b) records of all determinations regarding the
existence or nonexistence of such an imminent safety hazard,
serious defect, defect, or noncompliance;

(c) records of all plans for notification = and
correction of any imminent safetiy hazard or serious defec:i, and
in some cases notification of defects, including copies of the
actual notices sent and the lists of the persons nctified;

(d) records of all corrections and attempted
corrections undertaken; and ' .

(e} records of all «completion reports filed
pursuant to 24 C.F.R. §3282.412(e2).

_14.3. To assist the Board in overseeing the handling
of c¢onsumer complaints in acccrdance with the federal
standerds, the Board shall inspect +the records identified in
Section 14.2  hereinabove no less freguently than once every
twelve (12) months for each manufacturer located within the

State. [T the Board finds that a menufaciurer is not acting in
compliance with 24 C.F.R., §3282.201 through §3282.2416, the

Bcard shall schedule ithe matter for a contested case hearing
unless one of the following apply:

(&) if the affected manufactured homes Were
manufactiured in more than one state;
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(b) if there exisis an imminent safety hazard; or
(c) 1f there exists a serious defect.

If subsection 14.3 (a), {(b), or (c)} above applies, ithe matter
shalil be referred by the Board fo HUD for immediate handling.

14,4, At the conclusion of any contested case
hearing <c¢onducied pursuant to Sectiaon 14.3, and the subseguent
issuance of the Board's order, tThe manufacturer may seek an
appeal in accordence with W. Va. Code §238A-5-4, Alternatively,
the manufacturer may, pursuant to 24 C.F.R. §3282.407(c)Y{2),
appezl to HUD within ten (10) days after receipt of the Board's
order. )

Section 15. Disciplinary Sanciions.

15.1. The Board may Iimpose sanctions upon any persaon
for any of the following reasons: _

(a) the manufacture, sale, lease, offer for sale

or lease, or the introduction, delivery, or importetion into
the State .of any manufactured home on or after the effective
date of any applicable State or Tederal standard, which hlome

does not comply with such standard; provided however, that this
subsection shall not apply to (i) the sale or the offer for
sale o7 any manufactured home after the first purchase of it in
gocod +aith for purposes cther than resale, (ii) any person who
establishes <that he did notl have reason to know in the exercise
of dues care that such manufactured home is nect in conformity

with applicable federal standards, or (iii) any person who,
pricr to such first purchase, holds a ceritificate by the
manutacturer or importer of such manufactured home. 10 ihe
effect that such manufactured home conforms to all applicable
Tederal standards, unless . such  person Kknows that such
manufectured home does not so conform; ) '

(b) the failure or refusal to permit Board access
to or copying oF records, or the failure to make required

reports or to provide information, or the failure or refusal to
permit entry or inspection &s required by these rules;

{c) the fallure to furnish notification and
correciion of any defect as required by 42 U.S.C. §5414 and 24
C.F.R. §3282.401 through §3282.415;

(d) +the failure 1o issue a certificatien required
by 42 U.S.C. §5415, or to issue a certification to the effect
that a manufactured home conforms to all applicable federal
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standards If such person knows or in the exercise of due care
has reason to know that such certification is Tealse ar
misleeding in & meterial respect;

{e) the failure +to “establish and maintain such
records, "make such reports, and provide such information as the
Board requires under fthese rules, or the failure to permit,
upon request of a person duly authorized by the Board, the
inspection of appropriate books, papers, records, and documents
relative 1o determining whether a manufacturer, dealer,
distributor, or contractor has acted or is acting in compliance
with these rules or the federal sitandards;

(f) the issuance of a certification pursuant to 42
U.S.C. §5403(h) if said person knows or in the exercise of due
care has reascn to know that said certification 1is false or
misleacding Iin a materizl respect;

(g) the submission of any information or
statements to the Board, HUD, & DAPIA, or an IPIA which are
known by the person submitting such informetion to be false or
misleading in a material respect;

{r) the criminal conviction of any perscn by any
competent state or federal court, which criminal conviction
dirscily relaies 1o the business of & manufactiurer, dealer,
distributor, or contractor;

(i) the application to any person by any competent
state or Tederal authority of any disciplinary action which
directly relates to the business of a manufacturer, dealer,
distributor, or contractor, including but not limited to, a
fine, license suspension, license revocaticn, or license denial;

- (JJ). the . operation of any business location engaged
in business in the . State as a manutracturer, dealer,
distributcr, or contractor without & license; -

(k) the fallure to maintain adequate = financial
assurance as reguired by Section 16 hereinbelow;

(1) the refusal to allcw the Board to conduct
inspections as permitied by these rules;

(m) the failure to pay any fee recuired by law,
these rules, or the federal standards;
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(n) the removal of any HUD label or HUD data plate
from & new or used manufactured home;

(o) the destructicn or permanent removal by a
menufecturer, dealer, distributor, or coniractor of & HUD-
approved <consumer manual from & manufactured home, thereby

depriving a consumer cof the use of such & manual;

of any State or federal

(p) the io
ti on standard applicable to 2 new or

Vi
transportation or inst
used manutfactiured home; -

olat
alla

{(q) the making of any deceptive, false,
tradulent, "or misleading representation to any consumer of a
new or used manufactured home;

(r) the shipment of a manufactured hnome by a
manufacturer to a dealer and/or distributor in the State that
is not licensed by the State;

{s) the accepiance of 2 manufactured home by a
r and/or d1str10utor trom a manufacturer not licensed by
tate; -

(t) the misappropriation of funds of a consumer or
prospective consumer of a new or used manufactured home;

(u) the failure <to fulfill any written or implied
warranty obligation applicable to any new or used manufactured
home; I

(v) the failure +to comply with any order issued by
the Board, including any settlement order; and

{w) the wviolation of any other rule promulgated by
the Board. - . ’ i '

15.2. A determination by the Board +that =& person has
committed gny of the violations outlined in Section 15.
hereimabove shall lead tec the impesiticn of such disciplinary
sanctions as determined appropriate by the Board ~ under the
facts and circumstances of the case. The Board wmay apply any
one or more of the following sanctions:

(a) the Board may administer a public reprimand;
(b) the Board may impose a civil fine not 10
exceed one thousand doliars ($1,000);
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(c) the Board may suspend the license  of a
manuiacturer, dealer, distributor, or contractor;

{d) the Board may revcke the license of a
manutaciurer, dealer, distributor, or cecniractor; or

(e} the Board may deny an application for
licensure filed by any manufacturer, dealer, distributor, or
contractor.

_ 15.3. A civil Tine may be impcsed for each separaie
violation with respect +to each manufactured home, excepi that
the maximum penalty shall noi exceed one miilion dollars
{$1,000,000) for any relaied .series of wviclations cccurring
within one (1) year from the date of the first violation.

t5.4. A suspension may be issued by ihe Board for
eny period of time up to and including the remaining term of
the current license of ihe manufacturer, dealer, disiributoer,

or contractor in question. At the end of the designated
suspansion period, the manufacturer, dealer, gistributor, or
gontractor may re-apply for a license pursuant to0  the
provisions of Secticons 4.3, 5.3, or 6.3 hereinabove, as

applicable.

15.5. A revocetion may be issued by the Board fo
any period of not less than one (!} nor more than five (5
Years. At the end of the designated revocation period, th
maénutacturer, dealer, distributor, or contractor may re-appl
for & Ticense. pursuant to the provisions of Sections 4.3, 5.3
or 6.3 hereinabove, as zpplicable.

15.6. A determination by the Board to deny  an
application for licensure shall disqualify the applicant from
re-applying at any time during the subsecuent iwelve (12} month
period, unless the Board agrees to consider a re-application
within 2 lesser time period by sco designating its willingness
to consider a re-application within its order of denial.

15.7. The determination  to impose a nublic
reprimand, vine, license suspeansion, license revyocation, or
license deniel may be wundertaken by the Board 2s a result o7
either an informal presentation of views as outlined in Sectiion
13 hereinabove, or after & contested case hearing; provided
however, ~that If the action is taken by the Board after an
infTormal presentation of views, the issue of sUCh public
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reprimand, fine, license suspension, license revocation, or
license denial shall be made the subject of a contested case
hearing if SO reguested in writing by an interested party
within ten (10) days afier receipt of the order adjudicating
the informal presentation of views. ~ The purpose of this’
provision is L0 assure that any interested person adversely
affected by a decisicn of the Board 1is afforded those rights
delineated at W. Va. Code §21-9-5(b), §29A-5-1 et seqg., and 52

C.F.R. 1, Sections 1.1 et seq., in & coniested Case hearing de
novo. T 77~ ' - o

15.8. Nothing in these rules shall be constirued 1o
limit or resirict in any wmanner other civil or criminal

remedies avdilable under the law to any person.
Section 16. State Manufactured Housing Recovery Fund.

16.1. There " 1s hereby creaied the State Manufactured
Housing Recovery Fund within the special freasury account
described at W. Va. Code § 21-9-10(g). The primary opurpose of
the Recovery Fund 1is to repair manufaciured homes sc as 1o
conform to appliceble Federal and State regulations and to hold
an gmount of findncial assurance  from each licensed
manuféciurer, dealer, distributor, or contractor as vrequired
hereinbelow. __ .

16.2. The Board shall collect the following annual
assessment fee in satisfaction of each licensed manufacturer's,
dealer’s, distributaor’s, or contractor's required assurance of
Tinancial responsibility:

(a} $2,500.00 for each manufaciurer's licensed
business location, '

{(b) $1,000.00 for each dealer's and/or
distributor's licensed business location; and

(c} $500.00 for each licensed contractor.

These assessments shall be collected annually at the time of
the ¥iling of all initial and renewal license applications;
provided however, that if fthe balance of the Recovery Fund on
the thirtieth (30th) day of June of any year equals or exceeds

ihree hundred thousand dollars ($300,000), then nco assessments
shall be collected from any previously licensed manufaciurer,
dealer, distiributor, or contractor for the next licensure
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period. New applicants for licensure shall be required to pay
the applicable &ssessment Tee regardiess of the balance of the
Recovery Fund.

16.3. Any manufacturer, deagler, distributor, or
contracior who applies for license within sixty (60) days of
the effective date ¢f these rules may elect to pay the initial
assessment fee in three (3) egual installments as follows:

(&) the first installment shall be paid with the
application; o

(b) the second installment within ninety (80) days;

o (g) the third instaliment  within one  hundred
eighty (180) days.
el and renewal applications filed after this |
day period must include payment ;n full of al

nitial sixty
l assessment

16.4, The Board shell be authorized a2t any time to
make special assessments upon all licensed manufaciurers,
dealers, distributors, znd contraciors if the Board determines
that such assessments are necessary to maintain the fiscal
integriiy of the Recovery Fund. In no event may a special
assessment be issused by the Board until and unless the balance
of ihe _Recovery Fund falls below two hundred Tifty thousand

dellars ($250,000).

16.5.  All assessments colliected vunder the foregoing
provisions shall be deposited in the Recovery Fund maintained
within the special treasury account described at W. Va. Code .
§ 21-9-10(g), and shall be used solely for the purposes
described in this Section 16. The assets of the Reccvery Fund
may be invested and reinvested by the Board 1iIn accordance with
applicable law, Interest revenues derived from the Recovery

Fund shall be ussd sclely to maintain the Recovery Fund.

16.6. All fines paid to the Board pursuané tec any
disciplinary ~action conducted pursuant to Section 15
hereinabove shall be deposited by the Board in the Recovery
Func. ' '

16.7. After the completion of any informal
presentation of views .0r a cohtested «c¢ase hearing invelving a
licensed manufacturer, dealer, distributor, or c¢ontractor
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pursuant to Section 15 hereinabove, the Board may determine
that in lieu of impocsition of a publi¢ reprimand, Ting, license
suspension, or license vrevocation, the Board may instead direct

in its order that  the licensed manufacturer, dealer,
distributor, or contractor pay an amount  fo zan aggrieved
consumer for damages actudlly incurred. ~Such payment shall be

direcied by the Board only if:

(2) a rule viclation has been determined to exist
under Section 15.1 hereinzbove; provided however, that if such
viclation has been determined as & result of an informal
presentation of views, the issue of such wviolation and the
direction to pay compensation shall be made ithe subject of a
contested case hearing if s0 requesSied in writing by the
manufacturer, dealer, distributor, or contracicr within tan
(10) days after receipt of the order adjudicating the informal
presentation of 'views;

(b} the public interest and welfare is not narmed by
the payment of compensation in’'lieu of a public reprimand,
fine, license suspension, or license revocation; and

(c] the payment of -~ compensation achiesves the
dasired disciplinmary purpose.

16.8. Any amount directed tTo0 be paid to an aggrieved
consumer pursuant t0 “Seciion 16.7 hereinabove shall be limitead
to actual, compansatory damages. Such compensation shall not
include attorney's fees, punitive or exemplary damages, or
other legal or court costs. It is the purpose of these rules
to sirictly 1limit the compensation 10 that amount dasigned to
make the aggrieved consumer whole for damages sustzined as a
resul of the aciions of the manutacturer, dealer,
distributcr, or contractor.

16.9. If the Board directs payment to an aggrievad
consumer, it may not also impose a public reprimand, fine,
license suspansion, cr ilicense revecation unless the amount
direcied to be peid is not paid within the time period
specified by Section 16.10 hereinbelow.

16.10. If any amount directed to0 be paid to an
aggrieved consumer is not paid by the manufacturer, dealer,
distributor, or contractor within thirty (30) days foliowing
receipt of the Board's order and the manufacturer, dealer,
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distribuiocr, or contractor has failed to request a contested
case hearing, or if one has already been held, to request a
timely appeal, then the Board shall, upon regusst, ~pay  the

amount directed from the Recovery Fund if:

{a} the Recovery Fund balance is sufficient to pay
the amount directed;

(b) the aggrieved consumer has assigned 1o the
Board all righis "and <claims +that he or she has against tihe
manufacturer, dealer, distribdutor, or contractor in question;
and

() the aggrieved consumer has agreed Lo subrogate
the Board to all of his or her rights to the extent of fhe
payment amount directead. .

16.11. In no event shall any compensation e paid
frem the Recovery Fund which exceeds 1ien thoudsand doilars
($10,000) for any one (1) wviolaticon by any c¢ne (1) licensead
menufaciurer, dealer, distributor, or contractcr, or which
exceeds iwelve thousand five hundred dollars ($12,500) for any
series of " vioclations by any one (1) licensed coniractor,
twenty-five thousand dollars ($25,000) for any series of
violations by any one (1) licensed dealer and/or distributor,
or seventy-five thcusand dollars ($75,000) for any series of
violations by any one (1) licensed manufacturer.

16.12. An aggrieved consumer shall have nc claim,
action, or legal right to any payment from the Recovery Fund.
The decision to award compensatiion from the Recovery Fund shall
fall solely within the sound discretion of the Board acting in
accordance with these rules. In no eveni shall any aggrieved
censumer be permitted To participate as an interested person in
any Board actiocn, nor shall such consumer be entitled to
appeal, challenge, or contest the Board's direction to pay or
L0 not pay compensation. It is the purpose of these rules to
establish & Recovery Fund for the protection of manufactured
home consumers, and to have the Board represent the interests
of such consumers in discipliinary proceedings against
manufacturers, dealers, distribuiors, and contractors.

16.13 . “Any licensed manufacturer, dealer,
distributer, or contractor who does not seek either a contasted
case hearing or appeal, as appropriate under ithe circumstances,
and who faills to institute payment within the time period
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spacified in Section 16.10 hereinabove, shall reimburse the
Recovery Fund for any amount paid on its behalf by the Recovery
Fund plus interest calculated at the rate of ten percent {10%)
per annum. In addition, the Board shall be eauthorized *to
suspend or revoke the license aof such manufacturer, dealear,
distributoer, or contractor Torthwith and without further
proceedings until full reimbursement %o the Recovery Fund is
made. - Any Dperson _ihat maintains = substantial  ownership
interest (five percent [5%] or  more) in any licensed
manufacturer, dealer, distributor, or contracter ihat has
failed 1o provide for full reimbursement {0 ihe Recovery Fund
shall _be - disqualified from maintaining any substantial
ownership interest (five percent [5%] or more) in any other
licensed manufacturer, dealer, distributor, or cconiractor. The
Board shall be authorized %To deny any application for licensure
filed by any person that is substantially owned (five percent
[5%4] or more) by any previously defaulting manuftacturer,
dealer, distributor, or contractor, or any substantial cwner
thereof (five percent [5%1 or more). This provision shall
apply untii the previcusly defaulting manufaciurer, dealer,
distributor, or contiractor, or substantial owner thereof {five
percent L[5%] or more), has made full vreimbursement toc the
Recovery Fund. ' ’ ) -

16.174, Nothing In these rules shall be construed to
limit or resirict in any manner octher civil ar criminal
remecdies available under the law t¢ any person.

18.15. The Board may utililze any funds containad In
ihe Recovery Fund In excess of fcur hundred thousand dolilars
($400,000) for such. consumer and public education activities
that are related to manufaciured homes as the Board deems
appropriate. : ‘

Section 17. Severability.

17.14. If any provisions of +these rules or thelr
application tc . any perscn beg held invalid, such invelidity
shall not affect fthe provision$ or application of the rules
Wwhich can be given effect without the invalid provisicns or
application, and to this end +the provisions of these rules are
declared to be severable.
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