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§42-19-1. General.

1.1. Scope. -- This 1legislative rule gdeti—goveres governs
licensing, fees, standards, the handling of complaints,

sanctions, the recovery fund, and all other matters relevant to
the designation of the Beoard as a State Administrative Agency
under the National Manufactured Housing Construction and Safeity
Standards aAct of 1874, 42 U.S5.C. §5401 et seg.

1.2. Autheority. -- W. Va. Code §21=95-4.
1.3. Filing Date. --

1.4. Effective Date. --

$42~-19-2., Application and Enforcement. -

2.1. Application. -= This legislative rule applies to the
Board and to all persdns, mditerials and transactions governed by
or otherwise within the jurisdiction of the Board.

2.2, Enforcement. ~- The enforcement of this legislative
rule is veasted in the Roard.

§42-~19-3. Definitions.

3.1. "Aggrieved consumer” means any consumer who may be
entitled to a paymeht of compensatlon out of the Recovery Fund
pursuant te Section 16 of this rule as a result of the actions
of a manufacturer, dealer, distributor or contractor of
manufacitured housing. In no event shall any aggrieved consumer
be recognized as an interested person in any Board investigation,
informal presentation of views, or contested case hearing.

3.2. "Beard" means the West Virginia Manufactured Housing
Construction and Safety Standards Becard.




3.3. - "Business leocation'” means each physically distinct
operation maintained by a manufacturer, dealer, or distributor of
manufactured housing.

3.4, "Commissioner? means the Commissioner o¢f the West
Virginia State Division of Labor.

3.5. "Contested case hearing” means the procedural rights
guaranteed to any interested person who is or may be adversely
affected by an order of the Board. These rights are delineated
in the Board's procedural rules at 52 C.F.R. 1, Sections 1.1 et
seg. and at W.vVa. Code 8 29A~5-1 et sed.

3.6. TContractor® means any person whe performs operations
in the State at the occupancy site which render a manufactured
home Ffit for habitation. This definition does not include pesseps
a person whe o does work on a manufactured home which 1is owned
or leased by =uolr Lhat person. dox= re—weEk, Such operations
include without limitation, installation or construction of the
foundatiocn, positioning, blotking, leveling, supporting, tving
down, connecting utility systems, making minor adjustments, or
assembling multiple or expandable units. Such operations alse
include fransporting the unit f£o the occupancy site by other than
a motor carrier regulated by the West Virginia Public Service
Commission. The term "contractor" specilfically includes primary
contractors and subcontractors.

3.7. "DAPIA" means the Design Approval Primary Inspection
Agency specified in the federal standards.

3.8. "Dealer” means any person engaged in the State in the
sale, accepting on consignment, leasing, or distribution of
manufactured homes, primarily to Ppersons who in goed faith
purchase or 1lease a manufactured home for purposes other than
rasale, - - -

3.9. "Hefect® includes any defect in the performance,
construction, components, or material of a manufactured home that
renders the home or any part thereof not f£it for the ordinary
use for which 1t was intended, but does not .result in an
unreasonable risk of injury or death to the occupants of the
aifected manufactured home. '

3.10. M"Distributor" means any person engaged in the S8tate
in the sale and distribuilon of manufactured homes for reszle,

3.11. "Failure Lo Conform"” means an imminent safety hazard
related to the federal standards, a serious defect, defect, or
nonconpliance and is used as a substitute for all of those terms.

3.12. "Federal Standards™ means the federal manufactured
home procedural and enforcement regulations promulgated under 42

2




U.s.C. 8§ 5401, eif seq.

3.13. "Federal Standards® means the federal manufactured
home consgtruction and safety standards promulgated under 42
Ug.8.C. §§ 5401, et seq.

3.14. UrFormal presentation of views" is the eguivalent <f a
"eontested case hearing” as defined in Section 3.5 of this rule.

3.15, "HUD" means the United States Department of
Housing and Urban Development and its Secratary. '

3.1i6. T"HUD data plate!” means the permanently affixed data
plate placed on each manufactured home pursuant to the federal
standards {24 CFR 3280.5).

3.17. "HUD label® means the permanently affixed
certification label placed on each manufactured home pursuant to
the federal standards (24 CFR 3280.8).

3.18. "Imminent safety hazard" means a hazard that presents
an imminent and unreasonable risk of death or severe personal
injury that may or may not be related tc a failure to comply with
an applicable federal standard.

3.19. *Informal presentation of views® means the
procedural rights guaranteed to any person by Sections 13.4,
13.5, andéd 13.6 of this rule. Any interested person adversely
affected Dby an order of the Board after an informal presentation
of views shall be afforded an opportunity for .a contested case
hearing if -se requested in writing by the iI1nterested person
within ten (10) fhirty (30} days of receipt o©of the order
adjudicating the informal presentation of views.

3.20. ~"Installer” is the egquivalent of T"contractor" as
defined in Section 2.6 vf this rule.

3.21. "Interested person” means any person whose rights
are or may be adversely affected by the Board as a result of an
investigation, infeormal presentation of views, or contested
case hearing, and who accordingly is permitted to participate
in -=ze® these proceedings before the Board,

3.22., T M"IPIAY means the Production Inspection Primary
Inspeciion Agency specifisd in the federal regulations.

3.23. "Manufacturer”® means any person engaged in
manufacturing or assembling manufactured homes, inciluding any
person engaged in importing manufactured homes into the State for
resale.

3.24. "Manufactured home means a structure,
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transportable in one (1) or more sections, which in the traveling
mode is eight {8) body feet or more in widih or forty (40) body
feet or  more in lengthh or, when erected on site, is three
hundred twenty (320) or more sguare feet, and which is built on
a permanent chassis and designed to be used as a dweliing with or
without a permanent foundation when connected to the required
utilities, and includes the plumbing, heating, air-conditioning,
and electrical systems contained therein; except that -s=edr the
term includes any structure .which meets all the regquirements of
this definition except the size requirements and with respect to
which the manufacturer voluntarily files a certificate which
complies with the applicable federal standards {24 CFR 3282.13).
Calculations used to determine the number of sguare feet in a
structure will Dbe based on the structure’'s extericor dimensions
measured at the largest horizontal projections when entered on
site. Unless specificaliy indicated +to the contrary herein, all
references "ho & "manufactured home" means a new or used
manufactured home.

3.25. "Noncompliance” means a failure of a manufactured
home tao comply with a federgl standard that does not constitute
a defect, seriocus defect, or imminent safety hazard.

3.26. "Person™ means any individual, trust, estate,
partnership, corporation, association, or anv other legal entity
recognized by the State, including any State or political
subdivision. -

3.27. "Purchaser™ means the rerscn purchasing a
manufactured home in good faith for purposes other than resale.

3.28. "Recovery Fund" means the State Manufactured Housing
Recovery rund as established by Section 16 of this rule.

2.2%. TUSAA" means the State Administrative Agency specified
in the fedsral regulations.

3.30. "Seriocus defect” means any failure to comply with
an applicable federal standard that renders the manufactured home
or any part thereof not fit for the ordinary use for which it
was intended and which results in an unreasonable rigk of injury
or death to occupanits of the affaected manufactured home.

3.31. '"State" means the State of West Virginia.

§42-19-4. Licensure of Manufacturers.

4.1. No person may engage in the business of a manufacturer
in this State without a license. Each manufacturer who desires
to engage in business in the State shall apply to the Board for a
license. A manufacturer must maintain one (1) license for each
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business location in the State. A manufacturer who malntains all
of its Dbusiness locations out of the State, but who ships,
imports, or delivers manufactured homes into ithe State, and is
congidered to be engaged in business in the State, must maintain
cne (1) license for esach out-of-State business location which
will ship, import, or deliver manufactured homes into the sState.

4.2, A manufacturer's license is valid Zfor up to one (1)
vear, and expires on the thirtieth (30th) day of June in =ach
vear, unless sooner revoked or suspended by the Board.

4.3, aAany manufacturer who is not currently licensed to
engage in Dbusiness in the State, but who desires to be licensed,
shall submit an initial application on forms supplilied by the
Board. Each initial application shall be accompanied by all
information reguired by the Board on its forms, including but not
limited to: . ) i ’

(a) the legal and trade name(s) of the manufacturer;

(b} the address of the mahufacturer's various
business locations desiring ilicensure;

{c) the phone number of sach business location
desiring licensure;

{d} the names and addresses of the owners,
officers, and directors of the manufacturer;

(e) avidence of the manufacturer's legal authority to
engage in business in the State;

(£) a fee of three hundred dellars (§300.00) for each
business location desiring licensure;

(g) assurance of the manufacturer's Ifinancial
rasponsibility as reguired by Secticon 16 of this
rule;

(hy a statement of compliance with ail applicable
state and federal standards;

(i) the nama(s) of the DAPIA or DAPIAs who inspect the
manufacturer;

(3) the name(s)} of the IPIA or IPIAs who 1nspect the
manufacturer;

{k) a copy of all DAPIA-approved manufaciured home
designs currently in use;

{1} a copy of all DAPIA-approved quality assurance
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programs currently in use;

(m) &2 copy of all manufacturing plant certification
reports i1ssued by an IPIA in the past twelve (12)
months; and

{n) a list of the names of all dealers and/or
distributors in the State that are authorized %o
recelve the manufacturer's product line.

4.4, Any manufacturer currently licensed in the State shall
submit an application for licensure renewal on or hefore the
thirtieth ({(30th) day of June in each vyear. Any renewal
applicaticn 1s a valid license for a period of thirty (30) davs,
or until rejected by the Board. T+ The renewal application shall
be accompanied by all information reguired by the RBoard on its
forms as specified by Section 4.3 of <this rule, including a
renewal fee of three hundred dellars (5300.00).

4.5, The Board shall grant or refuse any initial or renewal
application for a manufacturer's license within thirty (30) days
after a proper and complete application has been f£iled. If any
initial or renewal application is found by the Board +to not
constitute a proper and complete application, the Board may
reguest additional information. The Board's thirty {30) day
reriod for acting upon an application does neot commence until a
proper and complefe application has been received by the Roard.
In no event shall an renewal application, complete or
incomplete, proper or improper, be considered a valid license for
a period of more than thirty {30) davs from the date of its
£iling.

Z.6. The Board shall grant an initial or renewal
manufacturer’s license if it finds that the applicant is eligible
to operate as a manufacturer by virtue of gach of the following:

(a) the manufacturer's adequate financial capacity;

(b) the manufacturer's record of compliance with any
iawful orders of the Board or any other eguivalent
agency for any other jurisdiction, including the
lack of any revocation, suspension, or limitation
¢n the manufaciurer’s license in this state or any
other jurisdicticn; and

(c) the manufacturer’'s compliance with the applicable
portions of %kese—swtes this rule and with the
applicable federal standards, inecluding receipt of
all DAPIA and IPIA approvals and certifications.

4,.7. Ihe Board ma rant initial and renewal licenses for
manufacturers -meyvbe—geanted for some business locations and
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ZGented denv them for others if the facts justify such action.

4.8. Each manufacturer shall conspicuously display its
license at each of its licensed business locations.

4.9, A manufacturer's license is not transferable. Any
change in the person helding the license, including a change in
the ownership of so0le proprietorship, a change of a partner in a
partnership, or the creation of a new corporate entity, reguires
a new license.

$42-195~5. Licensure of Dealers and Distributors.

5.1. No person may engage in  the business of a dealer
and/cor distributor in this state without a license. Each dealer
and/or distributor who desires to engage in business in the state
shall arply tco the Board for a license. A dealer and/or
distributor must maintain one (1} license £for each business
location in the state.

5.2. & dealer’s and/or distributor's license is wvalid for
up to one (1) vear, and expires on the thirtieth (30th) day of
June each vyear, unlesgs sconer revoked or suspended »y the Board.

5.3. Any dealer and/or distributor who iz not currently
iicensed to engage in business in the State, but who desires to
be licensed, shall submit an initial application on forms
supplied by the BReard. Each initial application shall be
accompanied by all information reguired by the Beard on its
forms, including kut not limited to:

{a) the legal and trade name{s) of the dealer and/or
distributor;

{b) the address o©of the dealer and/or distributor's
variocus business locations desiring licensure;

{c) the phone number of each business location
desiring licensure;

{d) the names and addresses of the owners, officers,
and directors of the dealer and/or distributor:;

(e) evidence ©f the dealer's and/or distributor's
legal authority toc engage in business in the
state;

{£) a fee of one hundred dollars ($100.00) for each
business location desiring licensure;

(g} assurance of the dealer's and/or distributor's
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{c) the dealer’s and/or distributor's compliance
with the zpplicable portiond of these rules and
with the avpplicable federal standards.

5.7. The Board mav grant initial and renewal licenses for
dealers and/cr distributors’™ ﬁa¥——he—§=ep%e& for some business
locations and &esded denv them for others if the facts justify
such action. However, if one business location qualifies as both
a dealer and distributer under £hese—regutaftems this rule, only
one (1) license is reguired for that business location.

5.8. Each dealer and/or distributor shall censpicucusly
display its license at each of its business locations and at anvy
work-site where the dealer and/or distributor is performing
services as defined by West Vlrglnla Code §21-9-1 et seg or this
rule. )

5.9, A dealer's and/ocr distributor's license 1is not
transferakle. Anvy change in the person holding the license,
including a change in the ownership of a sole proprietorship, a
change of a partiner in a partnership, or the creation of a new
corporate entity, reguires a new license.

§42-19-6. Licensure of Contractors.

6.1, NoO person may engage in the business of a contractor

in the state without a license. Each contractor who desires to
engage in business in the state shall apply to the Board for a
license. A contractor is reguired to maintain only one (1)
license. A contractor whose principal office or place of

business is out o0f the state, but who desires to perform
contractor services in the state, must maintain a license.

6.2. A contractor's license isg wvalid for up to one (1)
vear, and expires on the thirtieth (30th) day of June in each
year, unless sooner revoked or suspended by the Board.

£.3. Any contractor who is -not currently licensed to
engage in business in the state, but who desires to be licensed,
shall submit an initial application on forms supplied by the
Board. Each initial application shall be accompanied by all
information reguired by the Board on lES forms, including but
not limited to:

(a} the legal and trade name(s) of the contractor;
{b) the address of the contractor;

{(c) the phone number of the contractor;

(d} the names and addresses of the owners,
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financial responsibkility as reguired by Section 16
of this rule;

(hl a statement of cempliance with all applicable
state and federal standards;

(1) a list of the names of all manufacturers in or out
of the state whose product line the dealer and/or
distributor is authorized to receive; and

(J] =a list of the names of all salespersons emplcyed
by the dealer and/or distributor.

5.4, Any dealer and/or distributor currently licensed in
the state shall submit an application for licensure renewal on or
before the thirtieth (30th) day of June in each vyear. Any renewal
application _is a valid license for a period of thirty (30} davs,
or until rejected by the Board. T The renewal application shall
be accompanied by all information required by the Board on its
forms as specified by Section 5.3 «of this rule, inciuding a
renewal fee of one hundred dollars ($100.00).

5.5, The Board shall grant or refuse any initial or renewal
applicaticn for a dealer's and/or distributor's licemse within
thirty (30) days after a proper and complete applicaticn has been
filed. If any initial or renewal application is found by the
Board to not constitute a proper . and complete application, the
Board may reguest additional information. The Beoard's thirtvy (390)
day periocd for acting upon an aprlication does not commence until
a proper and complete application has been received by the Board.
In no event shall any renewal application, complete or
incomplete, proper or improper, be considered a valid license for
a period of more than thirty (30} davs from the date of its
filing. ' '

5.6, The Board shall grant an initial or renewal dealer's
and/or distributor's license if it £inds that the applicant is
eligiblie to coperate as a dealer and/or distributor by virtue of
each of the following:

{a) the dealer's and/or distributor's adegquate
financial capacity;

the dealer's and/or distributor’'s record of
compliance with any lawful orders of the Roard

or any other equivalent agency of any cother
jurisdiction, including the lack of any
ravocation, suspension, or limitation of the
dealer's and/or distributor’s 1license in this
state or any other jurisdiction; and
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officers, and directors of the contractor:

(e) evidence of the contractor's legal authority to
engage in business in the state, including
compliance with W.Va.Code §11-15-8b;

(£) a fee of fifty dollars ($50.00);

(g} such assurance of the contractor’'s financial
respeonsibkhility as regquired by Secgtion 16 of this
rule; and

(h) a statement of compliance with all applicable
state and federal standards.

6.4, Any coniractor currently licensed in the 8tate shall
submit an application for licensure renewal on or hefore the
thirtieth (30th}) day of June in each vyear. Any renewal

appiication is a valid license for a period of thirty (30} davs,
or until rejected by the Board. =% The renewal application shall
be accompanied by all information reguired by the Board on its
forms as specified hy Section 6.3 of this rule, including =a
renewal fee of £ifty dollars {($50.00): Provided, That if =&
contractor has met the licensing requirements of this rule and
the West Virginia Contractor Licensing Act of West Virginia Code
§21-11~71 et seq, has paid the annual license fee under West
Virginia Code $21-11-3, and has furnished bond or other assurance
under West Virginia Code $§21-9-10, he or she is not reguired to
pavy the annual renewal license fee set forth in this section.

£.5. The Board shall grant oxr refuse any initial or renewal
application for a contractor's license within thirty {(30) davs
after a proper and complete application has been filed. If anvy
initial o©or renewal application is found by the Board not to
constitute a proper and complete application, the Board may
reguest additional infermation. The Board's thirty (3¢} day
pericd for E€ting upon an application does not commence until a
proper and complete application has been received by the Board.
In no event shall any renewal application, complete or
incomplete, proper or improper, be considered a valid license for
a pericd of more than thirty (30) days from the date of its
filing.

5.6. The Board shall grant an initial or renewal
contractor's license if it finds that the applicant is eligible
to operate as a contracter by virtue of each of the following:

(a) the contractor's adeguate financial capacity;

{b) the contracter’'s record of compliance with any
lawful orders of the Board or any other eguivalent
agency for any other jurisdiction, including the
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lack of anv revoc¢ation, suspension, or

limitation on the contractor's license in the
state or any other Jjurisdiction; and

{¢) the contractor’'s compliance with the applicable
portions of Ehese—rutes this rule and with the
applicable federal standards.

6.7. Each contractor shall conspicuously display its
license at its business location and at any work-site where the
contractor is performing services as defined by West Virginia
Code §21-9~1,et seq and this rule.

6.8, 2 contracter's license is not transferable. AnNny
change in the person holding the license, including a <¢hange in
the _ownership of a sole proprietorship, a change of a partner in
a partnership, or the creation of a new corporate entity
requires a new license.

§42-18-7. Adoption of Federal Standards and Regulations;
Designation by HUD as an SAA.

7.1. all manufactured homes manufactured, shipped,
imported, delivered, distributed, scold, leased, or installed
inte or in this state shall be in strict compliance with Ehese
+=ules this rule and with the applicable federal standards. The
“"Manufactured Home Construction and Safety Standards" developed
hy HUD and cedified at 24 C.F.R. $§3280.1 et seq. are hereby
adopted in their entirety and incorporated by reference in this
ruie. In addition, the "Manufactured Home Procedural and
Enforcement Reguliations” developed by EUD and codified at 24
C.F.R. 3282.1 et seg. are hereby adepted in their entirety and
incorprorated by reference in this rule. Likewise, the
"™mManufactured Home Consumer Manual Reqguirements" developed by HUD
and codified at 24 C.F.R. §32832.1 et seg. are hereby adopted in
their entirety and incerporated by reference in this rule. No
perscn may manufacture, ship, impert, deliver, distxibute, sell,
lease, or install a manufactured home in this State that viclates
any applicable state or federal standard.

7.2. Each manufacturer, dealer, distributor, or contractor
applving for a licenseé ghall provide a statement of compliance
with all applicable state and federal standards. This statement
of compliarce shall he signed by a responsible ocfflicer or person
representing the applicant who has full legal authority t¢ bind
the applicant to its terms.

7.3. The Beoard shall seek the approval of HUD to be
designated as an SAA for purposes of the National Manufactured
Housing Construction and Safety Standards Act of 1574, 42 U.s8.C.
§34C1 et seqg. The Board 1is authorized to £f£ile any and all
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regquired applications and plans with HUD, and to employ such
personnel as reguired by federal standards, in order to obtain
approval as an SAA {24 C.F.R. 3282.302).

§42-15~-8. Inspections; DAPIAs; IPIAs.

8.1. The Board and 1its authorized agentis, employees, and
representatives may enter into any business location maintained
by a manufacturer, distributor, dealer, cor contractor engaged in
business 1in this State £for the purpose o¢f inspecting and
otherwise ascertaining whether state and Ifederal standards are
being met. Any manufacturer, dealer, distributor, or contractor
engaged in business in the state is considered to have given its
irrevocable consent to such an inspecticn by the EBeoard. ouring
the course of an inspection, tThe Board may inspect and copy any
and all records maintained by the manufacturer, dealer,
distributoer, or contractor pursuant to this rule and the federal
standards. An inspection may occur, announced or unannounced, at
any time hetitween the hours of 8:00 a.m. and 5:00 p.m., Monday
through Friday, or at such other reasonable times as considered
necessary by the Beoard in the exercise of its duties.

8.2. The Board sgaat*x e may charge an
inspection fee of 3$29.00 per hour, not to exceed $250.00 per day,
plus an amount representing reimbursement ¢f any mileage, per
diem, and other reasonable expenses incurred in ceonnection with
any inspection authorized by Section 8.1 of this rule. This
inspection fee is pavable to the Board within thirty (30) days of
compleition of The inspection.

8.3, The federal regulatiocns contemplate the establishment
of primary inspection agencies known as DAPIAs and IPIAs. These
primary inspection agencies are responsible for the enforcement
of the federal regulations and standards. The primary
inspection agencies perform four (4) basic enforcement
functions. They are:

{a) approval by a DAPIA of a manufacturer’'s
manufactured home design to assure that it is in
compliance with federal standards;

{h) approval by a DAPIA of a manufacturer's quality
control program to assure that it is compatible
with the design;

(c) approval hy an IPIA of a manufacturer's
rlant facility and manufacturing process to assure
that the manufacturer can perform its approved
gquality control program and can produce
manufactured homes in conformance with its
approved design; and

12




(d) performance cof on-goin inspections o©f the
manufacturing process to assure that the
manufacturer is contlnuing to perform its
approved guality control program and, with
respect fo those aspects of manufactured homes
inspecied, is continuing to produce manufactured
homes in conformance with its approved designs and
in conformance with federal standards.

8.4, The Board may develop a DAPIA and/or an IPIA to carry
out =weld fthe federal anforcement functions. If the Board
determines  that it will seek to develop a DAPIA and/or an IPIA,
it is autherized teo £file any and all required applications and
plans with HUD needed in order to obtain avproval as a DAPIA
and/or IPIA, including a Sitate-exclusive IPIA. The Board may
employ such personnel as regquired by federal standards for
approved DAPIAs and IPIAs (24 C.F.R. 3282.352).

8.5. If the Board does not seek or obtain the approval of
HUD to act as & DAPIA and\or IPIA, it may participate in joint
team monitoring of DAPIAs and IPIAs in conjunction with HULD. The
Board may alseo independently meonitor the performance of DAPIAS
and TIPIAs acting within the State in coordination with HUD
moniteoring.

8.6, The Board fs—astherized—te may charge the follewing
inspection fees when performing any of i1its duly authorized
functions as an approved DAPIA and/or IPIA:

{a} a fee of 430.00 per hour, not teo exceed
$300.00 per day, for conducting manufactured home
initial design or design change evaluations:

fb} a fee of $30.00 per hour, not to exceed
$300.00C per day, for conducting manufacturer
quality control program evaluations;

{c)] a fee o¢f £30.00 per hour, neot to exceed
$300.00 per day, for conducting inltial and
ongeing manufacturing plant inspections; and

{d) an amount representing reimbursgsement of any

mileage, per diem, and other reascnable expenses
incurred in connection with anv of the =akews
ingpegtions or evaluations contained in this
_subsecticn.

8.7. The DAPIA and IPIA inspection £fees are payable to
the Board within thirty {30) days of completion of the
inspection.

8.8, When the Board is finally appreoved by HUD as an SAA,
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each manufacturer shall also pay a monitoring inspection £fee in
an amount establiigshed from time to time by HUD for each
transportable section of each manufactured housing unit produced
by a manufacturer in the sState. This monitoring inspection fee is
pavable directly to HUD.

§42-15-9. T.abeling, Reccrdkeeping, and Reporting.

9.1. The HUD label affixed Lo each transpertable section of
each manufactured home for sale or lease in the United States is
the only label reguired by the Board. _No manufactured home shall
be shipped, imported, delivered, distributed, sold, leased, or
installed into or in the state without a HUD label.

§.2, 'The HUD data plate affixed to each manufactured home
for sale or lease in the United States is the only data plate
reguired by the Board. No manufactured home shall be shipped,
imported, delivered, distributed, sold, leased, or installed into
or in the state without a HUD data plate.

$.3. HNo person may remove a HUD label or data plate Zrom a
manufactured home.

5.4, Each licensed manufacturer shall maintain records of
the following for each manufactured heome manufactured 1in this
state, or shipped, imported, or delivered to a dealer,

distributor, purchaser, or other person in this state:
{a) the information contained on the HUD data plate;

(b)) the date ef—sffizmmert of the HUD label was affixed
to the manufactured home; and

{c¢) the name and address of the dealer, distributor,
purchaser, or other person to whom the
manufactured home was first shipred, imported, or
delivered by the manufacturer.

9.5. Each licensed manufacturer shall report the
information outlined in Sectiecn 9.4 of this rule to the Board on
a quarterly basis, covering the periods July 1 to September 30,
October 1 to December 31, January 1 to March 31, and april 1 %o
June 30. These reports are dus no later than Cctchker 31, January
31, April 30, and July 31, respectively.

9.6. Each licensed dealer and/or distributor shall maintain
records of the feollowing for each manufactured home shipped,
imported, or delivered to it by a manufacturer, distributor,
dealer, or other person:

(a} the information contained on the HUD data plate;
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(b} whether the manufactured home contains a HUD
label;

(c}) that the manufactured home has been
inspected upon delivery to determine if it has
been damaged, and if all furniture, aprpliances,
fixtures, and other devices are in place and
operabnle;

{d) the extent of any damage found upon inspection;

(e} whether any alterations teo the manufactured
home were made by the dealer and/or distributor,
including any repairs;

{(f} The name and address of the purchaser or cther
person to whom the manufactured home was shipped,
imported, delivered, sold, or leased by the
dealer and/or distributor.

9.7. EBach liicensed dealer and/or distributor shall report
the information outliined in Section 9.6 o¢f this rule tc the
Eoard on a guarterliy basis, covering the pericds July 1 to
September 30, October 1 to December 31, January 1 to March 31,
and april 1 to June 3C.  These reports are due no later than
October 31, January 31, April 30, and July 31, respectively.

9.8. Fach licensed contractor shall maintain records cf the
following for each manufactured home which it transports and/or
installs in the state:

(a} the information contained on the HUD data plate;

(b} whether the manufactured home contains a HUD
label;

(c) the manner of transpeort and/or installation
of the manufactured home;

(d} whether the manufactured home was damaged
in any way during transport and/or installation,
and the exitent of =wek the damage;

(e} whether any alterations to the manufactured
home were made by the contractor, including any
repairs; and

(f} the name and address of the purchaser or cther
person to whom the manufactured homse was
transported and/or installed,

9.9. Each licensed contractor shall report the informztion
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outlined in Section 9.8 of this rule toc the Board on a gquarterly
basis, covering the periods July 1 to Septembar 30, Oectcher 1 to
December 31, January 1 to March 31, and April 1 to June 30. These
reports are due no later than October 31, January 31, April 30,
and July 31, respectively.

9.10. When the Board receives approval as an SAA, each IFIA
shall file reports with the Board in accordance with the federal
regulations. ' ’ '

9.11. When the Beoard receives approval as an SaAA, 1t is
authorized and is directed teo £ile zreports with HUD in
accordance with the federal regulations.

9.12. DNothing in -these—sulkes Lthis rule shall be construed
to excuse or exempt any manufacturer, dealer, distributor,
contractor, DAPIA, or IPIA from complyving with any recordkeeping
or reporiing reguirements mandated by the federal regulations.

§42-19-10. Consumer Manuals; Installation.

10.1, Each purchaser of a manufactured home in the state
shall Dbe preovided, by the geller, with a HUD-approved consumer
manual applicable tc the manufactured home purchased. No
manuiacturer, dealer, distributer, or contractor may interfere
with the distribution of a HUD-approved consumer manual.

i0.2. All manufactured homes installed in the state shall
be installed:

{a) in accordance with the home manufacturer’'s
recommendations contained in or accompanving the
consumer manual required by 24 CFR 3283; ar

(b} in accordance with a competent design
certified in writing by a registered professicnal
engineer and/or architect; or

{cy consistent with the recommendations published
by the American Naticnal Standards Institute,
A225.1 TInstallatien Standard for Manufactured
Homes; or

{(d) for used homes only, any generally acceapted
commercial method reviewed and approved from time
to time by the Board.

10.3. Frostline céiigiderations are mandatory for all
manufactured home dinstallations ip this state., For the purposes

of Section 10.2 of this rule, a frostline ghall be determined by

local ordiapce of & municipality or countv., If the installation
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of the manufactured home in this state 18 in a municipality or
county that has not provided a svecific¢ numerical standard, a
frostiine mavy be the designated numerical standard set forth in
the consumer manual requlred by 24 CFR 3283 or determined bv a
. t and approved b
the Board for the lnd;v;dual 51te of the manufactured home
ingtallation. In the absence of anv of these specific designated
numerical standards, for al11 applications, frostiine is as
follows: ’

{2} Twelve (12) inches from grade level for footers
_under the T-beam if a perimeter ficia enclosure is
concurrently 1nsta11ed with the installation of

_the manufactured home:

-4

{bY Thirty {30) inches from qrade level for footers
under the I-beam if a werimeter ficia enclosure ig
not ceoncurrently dinstalled with the installation
of the manufactured home; and

{c) Thirty {30) inches from grade level for all
perimeter foctings.

§42~-19-11. Alteratiocons and Repairs.

11.1. No alteration or repair shall be made to¢ any
manufactured home by a dealer, distributor, or contractor which
directly causes a failure to conform with applicable state and
federal standards.

ii.2, Alterations or repairs made o a used manufactured
home by a dealer, distributor, or contractor shall be designed
to promote compliance with applicable state and Ifederal

standards provided, that a dealer, distributor, or contractor
shall not be obligated to bring a used manufactured home into
full compliance with applicable state and Ifederal standards. It
ig the intent ©of this provision te allow and encourage dealers,
distributors, and contractors to make desirable alterations and
repairs to used manufactured homes, including alterations and
repairs which do not bring such used homes inte £ull compliance
with all applicable standards, so long as the alteraticons and
repalirs -se made do not directly create a condition of
noncompliance which did not previocously exist.

§42-19-12. Transportatiocn.

12.1. The transportation of any manufactured home shall be
accomplished in a manner that allows the manufactured home to
withstand the adverse "effects of transpertation shock and

vibration without its degradaticn or the degradation of its
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component parts. In no event shall any transportation methed bhe
utilized which causes a failure cf any manufactured home Lo
conform with applicable state and federal standards.

12.2. Manufactured homes shall not be transported at speeds
in excess of fifty (B0) miles per hour.

§42~-19-13. Complaint Handling.

13.1. A1l complaints to the Board shall be in writing and
shall specify the name, address, and phone number c¢f the person
lodging the complaint. The Board, on its own initiative, may file
complaints. The Board shall review each complaint to determine
whether it should he dismissed, or subject t¢ such other action
as specified by this rule.

13.2, 2 The Board shail forward a copy of every complaint

shati—BeSerwardegd Lo the person hamed in  the complaint. Upon

receipt, the person named has SFerE = thirty (30} days in
which to respond to the complaint in writing. If, upon
consideration o¢f the compilaint and the response, the Board

determines that no viclation of any applicable state or federal
standard has occurred, the Board may dismiss the conplaint
through the issuance cf a written order setting forth the basis
for the dismissal. If, however, the Board determines that further
raeview or other action is necessary, the Board may proceed as set
forth by this rule.

i2.3. "The Beoard and its authorized agents, employees, and
representatives may independently investilgate the basis for any
complaint £iled. During the course of its investigation, the
Board may conduct such inspections as are described in Section
8.7 of this rule, If at any time during the course o¢f its
investigation 1t becomes apparent that no viclation of any
applicable state or federal standard has gccurred, the Beard may
dismisg the complaint in the manner get forth in Section 13.2 of
this rule. o

13.4. The . Board may at any time after the receipt of a
complaint - issue a2 written notice of its dintent to conduct an
informal hearing. Notice of such intent shall be provided to all

interested persons by certified mail at least -fem—{t8<4 Lfwentv
(20) days in advance, This notice of intent to conduct an

informal presentation of views shall include:

{a) a statement of the time, place, and nature of the
proceeding;

() a statement of the subject matter ©of the
proceeding, and if appropriate, an order to show
cause why the Board sheould not impose a sanction
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upon the interested person or persons named; and

{c) & summary of how the proceeding shall bhe
conducted and by whom, it being specifically
recognized that a hearing examiner may be
aprpointed by the Board for this purpose,

13.5. An informal hearing of views shall be written or
oral, or Dboth, at the sole discretion of the Beard. Tegtimony
under oath or afrfirmation is not reqgulred, nor is

cross-examination or rebuttal evidence permitted. The rules of
evidence as applicable in the circuit courts of the state shall
not prevail, nor shall the presence cf legal counsel be
rermitted. A stencgraphic or mechanical transcript of the
proceading shall noét ke maintained. If a hearing examiner is
appointed, the hearing examiner shall prepare a written summary
of any coral proceedings. The purpose cof an informal presentation
of views is to aliow the gathering of information at a minimum
of c¢ost and time for both the Board and interested persons,
while facilitating fully informed decision-making by the Roard.

13.6. The Beoard shall issue a written order within &hisssy
=84 sixtv (60} davs after the completion of an informal
presentation of views. The order shall include a brief statement
of findings and conclusions, "with specific references to
principal supporting items of evidence as well as the reasons or
basis therefor.

13.7. The Board, in the exercise of its discretion, may
forego an informal hearing of views and institute a contested
case hearing (formal presentation of views) at any time after the
£iling of a complaint. Moreover, any interested person
adversely affected by an order of the Board after an informal
presentation of views may make a written raguest for a contested
case hearing within +er—85 thiriv (30) daves of receipt of the
order adijudicating the informal hearing. The Board shall conduct
a contested case hearing in accordance with the procedural rules
of the Board as set forth at 52 C.F.R. 1, 8Section 1.1 et seg. as
well as W.Va. Code §29%9A-5-1 2L sedq.

13.8. Any interested person, including the Beoard,
involved in any investigation of a complaint, informal hearing,
or contested case hearing {formal hearing) may at any time

propose a settlement which may be entered into with the consent
of all interested perscns and the Bcard. Final acceptance of a
settlement shall be memorialized in a settlement order and signed
by the Board and all interested perscons. The execution of a final
settlement order -shai: inmediately —feemimeds terminates any
related proceedings, and is binding upon the Board and all
interested parties.

13.%5. All proceedings, reports, ~records, complaints, and
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nondeliberative materials of the Board skasil-BHe are open to the
public to the same extent as permitted under the Open
Governmental Proceedings Act, W.Va. Code $6-%A-1 et seq., and
the Freedom of Information Act, W.Va. Code §29B-1-1 et seq.

§42-19-14. Imminent Safety Hazards, Serious Defectis, Defects,
Noncompliances.

14,1, Notwithstanding any provision of this rule to the
contrary, when the Board is approved by HUD as an SAA, it shall
be guided by procedures adopied by HUD at 248 C.F.R. §3282.401
through §3282.416 when dealing with consumer complaints or other
information indicating the possible existence of an imminent
safety hazard, serious defect, defect, ¢or noncomrliance of a
manufactured home manufactured by a manufacturer located within
the state. The Sfeorewentioned federal regulations are hereby
adopited 1n thelr entirety and are incorporated by refersnce in
this rule. The RBoard shall oversee the handling of such consumer
complaints in accordance with these federal regulations.

14.2. Manufacturers are reguired by the federal regulations
to maintain records relating to notification and correction of
imminent safety hazards or serious defects of manufactured homes.
In some cases, manufacturers ars reguired to provide
noetification cf defects, in accordance with 24 C.F.R.
3282.404{a). Thesge rezords include, but are not limited teo, the
following:

(a) records of all investigations and
inspections undertaken to determine whether
there exists an imminent safety hazard,
serious defect, defect, or noncompliance in its
manufactured homes;

(b) records of all determinations regarding
the existence or nonexistence of such an
imminent safety hazard, serious defect,
defaect, or nconcompliance;

(e) records ¢f all plans for notification and
correction of any imminent safety hazard or
sericous defect, and 1in some cases notification
of defects, including copies ¢f the actual
notices sent and the lists ©of the persons
notified;

(d) records ¢f 2all corrections and attempted
correciions undertaken; and

(a) records of all completion reports filed
pursuant to 24 C.F.R.§3282.412(e}.
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i4.3. To assist the Board in oversseeing the handling of
consumer complaints in accordance with the federal standards, the
Board shall inspeci the records identified in Section 14.2 of
this rule no less freguently than once every twelve (12) months
for each manufacturer located within the sState. If the Board
finds that a manufacturer is not acting in compliance with 24
C,.F.R.§3282.401 through §3282.416, the Beard shall schedule the
matter for a contested case hearing unless one of the following

apply:

(a) the affecited manufactursed homes were
manufdctured in meore than one state;

(b) there exists an imminent safety hazard; or
{c) there exists a serious defect.

If subsections 14.3 (a}, (b)), or (c) of this rule apprlies,
the matier shall be referreaed by the . Board tec HUD for immediate
handling. - T

14.4. AL the conclusion of any contested c¢ase hearing

conducted pursuant to Section 14.3 of this 1rule, and the
gubsequent issuance of the Board's order, the manufacturer may

seek an apreal in accordance with W.Va. Coda §25A2A-5-4,
Alternatively, the manufacturer may, pursuant to 24 C(C.F.R.
§3282.407 (¢} (2), appeal to HUD within ten (1C) davys after

receipt of the Board's order.

§42-19~15. Disciplinary Sanctions.

15.1 The Board may impose sanctions upon any person for
any of the Ffollowing reasons:

{a} the manufacture, sale, lease, offer {for sale
or lease, or the intreoduction, delivery, or
importaticn into this State of any manufactured
home on or afiter the effective date of any
applicable state or federal standard, which e
does not comply with such standard: provided
however, that this subsection shall not apply to
{i) any person who establishes that he or she did
not have reason to know in the exercise of due
care that such manufactured home 1s not in
confeormity with applicable state or federal
standards, or {(ii) any person who, prior to such
first purchase, holds a certificate by the
manufacturer or importer of manufactured home to
the effect that manufactured home conforms to all
applicable federal standards, unless the person
knows that the manufactured home does not conform;
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{i)

the failure or refusal to permit Board

access to or copying of records, cor the failure to
make reguired reports or to provide information,
or the failure or refusal to permit entry or
inspection as required by ERese—runies this rule;

the failure to furnish neotification and
correction of anv defect as reguired by 42 U.S5.C.
$§5414 and 24 C.7¥.R. §3282.401 through §3282.416;

the failure to issue a certification reguired by
42 U.8.C. §5415, or to issue a certification to
the effect that a manufactured home conforms to
all applicable federal standards if such person
knows or in the exercise of due care has raason
fto know that such certification i1s false or
misleading in a material respecti;

the failure to establish and maintain records,
make reports, and provide informaticon as the Board
reguires under £kese—eudwes this rule, or the
failure to permit, upon request of a person duly
authorized by the Board, the inspection of
appropriate books, papers, records, and
documents relative to determining whether a
manufacturer, dealer, distributor, or contractor
has acted or 1s acting in compliance with -&2ese
=ples this rule or the federal standards:

the issuance of a certification pursuant to 42
J.8.C. 85403(h) if =eid that person Knows or in
the exercise of due c¢are has reason to know
that the certification is false or misleading in a
material respect;

the submission of any informaticn or statements ©o
the Board, HUD, a DAPIA, or an IPIA which are
known by the person submitting swe®k fthe
information to be false or misleading in a
material respect;

the criminal conviction of any perscon by any
competent state or federal court, which esimizmsd

wonydasion directly relates teo the business of a
manufacturer, dealer, distributor, or contracior;

the application to anv perscn by any
compeient state or federal authority of any
disciplinary action which directly relates to the
business of a manufacturer, dealer, distributor,
or cecntractor, including but ncet limited to, a
fine, license suspension, license revocation, or
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(o)

license denial;

the operation of any business location engaged
in business in the state as a manufacturer,
dealer, distributor, or contractor without a
license;

the failure to maintain adeguate financial
agsurance ag reguired by Section 16; of this rule;

the refusal teo allow the Board to conduct
ingpections as permitted by Ehese—ugtes This rule;

the failure to pay any fee regquired by law,
re-se—anerd this rule, or the federal standards;

the removal of any HUD label or HUD data plate
from a new or used manufactured home;

the destruction or permanent removal by a
manufacturer, dealer, distributecr, or contractor
of a HTUD-approved consumer manual Lfrom a
manufactured home, thereby depriving a consumer o©f
the use of a2 manual;

the violation of the state or federal
transportation or installation standard applicable
to a new or used manufactured home;

the making of any deceptive, false,
fraudulent, or misieading representation to any
consumer of a new or used manufactured home;

the shipment 0of a manufactured home by a
manufacturer to a dealer and/or distributor in
this state that is not properly licensed by this
state;

the acceptance ¢f a manufactured home by a dealer
and/or distributor from a manufacturer not
preoperily licensed by this State;

the utilization of centract installation/repair
services by a dealer or manufacturer from a
contractor that is not properly licensed by this
state,. . :

Lhe misappropriation of funds o©of a consumer
or prospective consumer ¢f a new or used
manufactured home;

the failure te fulfill any written or
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implied warranty cobligaticn applicable to anv new
or used manufactured home;

{w) the failure to comply with any order issued
by the Board, including any settlement order; and

{2} the wviolation of any other rule promulgated by
the Board. .

15.2. A determinaticon by the Becard that a perseon has
committed any of the violations outlined in Secticn 15.1 of this
rule shall lead to the imposition of such disciplinary sanctions
as determined appreopriate by the Board under the facts and
circumstances of the case. The Beoard may apply any one or more of
the following sanctions:

{a) a public reprimand;

{b) a2 civil £ine not to exceed one thousand dollars
{51000} ;
{c) suspension of license of a manufacturer,

dealer, distributor, or contractor;

{d) revocation of the license of a manufacturer,
dealer, distributor, or contractor; or

(e} denial of an application for licensure filesd by
any manufacturer, dealer, distributor, or -
contractor.

i5.3. A c¢ivil fine may be imposed for sach separate
violation with respect to each manufactured home, except that the
maximum penalty shall not exceed one millicn dellars ($1,000,000)
for any related series of viclations occurring within one (1)
vear from the date ¢f the first viclation.

15.4. A suspension may be issued by the Board for any
period of time up to and incliuding the remaining term of the
current license of the manufacturer, dealer, distributor, or
gontractor in gquestion. At the end of the designated suspension
period, the manufacturer, dealer, distributor, or contractor may
apply for reinstatement of a license pursuant teo the provisions
of Sections 4.3, 5.3, or £€.3, of this rule, as applicable.

15.5. A revocation may Dbe issued by the Board for any
periocd of not less than cne (1) nor more than five (5) years. At
the end of.the designated revocation period, the manufacturer,
dealer, distributor, or contractor may re-apply for a license
pursuant to the provisicns of Section 4.3, 5.3, or 6.3 of this
rule, as applicable.
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15.6. A determination by the Beard fto deny an application
for licemsure disgualifies the applicant from re-applying at any
time during the subseguent twelve (12) month period, unless the
Board agrees to consider a re-applicaition within a lesser time
pericd by so designating. its willingness to consider a
re-application within its order of denial.

i5.7. The determination to impose a public reprimand,
fine, licenge suspension, license revocation, or license denial
may be undertaken by the Board as a result of either an informal
pragentation of views as outlined in Section 13 of this rule, or
after a contested case hearing: Provided that if the action is
taken by the Board after an informal presentation of views, the
issue of the public reprimand, fine, license suspension, licanse
revocation, or license denial shall be made the subject o¢f a
contested case hearing if so regquested in writing by an
interested party within f=e=—835) thirtv (390) davs after raceipt
of the order adjudicating the informal presentation of views. The
purpose of this provision is to assure that any interested person
adversely affected by a decigion of the Board is afforded those
rights delineated at wW.va. Code §21-9-5(b), §2%A-5-1 et seg., in
a contested case hearing de novo.

15.8. HNothing in =mese—rules fhis rule shall be construed
to limit or restrict in any manner other c<¢ivil or c¢riminal
remedies available under the law to any person.

§42-19-15. State Manufactured Housing Recovery Fund.

16,1, There is hereby created the State Manufactured
Housing Recovery Fund within the special treasury account
described at W.Va. Code $21-%-5(g). The primary purpocse of the
Recovery Fund is to repair manufactured homes so as to conform
to applicable faederal and state regulations and.to hold an amount
of financial assurance from each licensed manufacturer, dealer,
distributor, or contractor as required by this rule.

16.2. The Board shall «c¢ollect the £following annual
assessment fee in satisfaction of each licensed manufacturaer's,
dealer's, distributor's, or contractor's required assurance of

financial responsibility:

[a) $2,500.00 for each manufacturer's licensed
business location,

(b) $§1,000.00 for each dealer's and/or distributor's
licensed business location; and

(c) $500.00 for each licensed contractor.
Thege assessments shall be collected annually at the
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time of the filing of "all . initial and renewal license
applications: provided, that if the balance of the Recovery Fund
on the thirtieth (30th) day of June of any vear eguals or axceeds
three hundred thousand dollars ($300,000), then no assessments
shall be collecied from any previousiy licensed manufacturer,

dealeyr, distributor, or contracter for the next licensure
period. New applicants for licensure are rvequired to pav the
apprlicable assessment fee regardless of the bhalance of the

Recovery Fund.

16.3. 5 A manufacturer, dealer, distributor, or
contractor who applies for license within sixty (60) days of the
effective date of Ehegse——euwles thig rule mav elect to pay the
initial assessment fee in three (3) equal installments as
follows: o

{a) the first installment shall be paid with the
application;

{b) Tthe seccnd installment within ninety (80) davs;

(c} the third installment within one hundred eighty
(180) davs.

Initial and renewal applications filed after this initial
sixty (60) day pericod must dnciude pavment in full of all
assessment fees,

i6.4. The Beoard 1s authorized at any time to make special
assessments upon all licensed manufacturers, dealers,
distributcrs, and contracicrs if the Board determines that the
assessments are necedgsary to maintain the fiscal integrity of the
Recovery Fund. In no event may a special assessment be issued by
the Board until or unless the balance of the Recovery Fund falls
below two hundred fifty thousand deollars ($5250,000).

16.5. 7 All assessments collected under the feresodins
provisions of this secticon shall Dbe deposited in  the Recovery
Fund maintained within the special treasury account described
at W.Va. Code §21=-5=8(g), and shall be used solelvy for the
purposes descrikbed in this section. The asgsets of the Recovery
Fund may be invested and reinvested by the Board in accordance
with applicable law. Intsrest revenues derived from the Recovery
Fund shall be used sclelv to maintain the Recovery Fund.

16.6. All fines paid tec the Beoard pursuant to any
disciplinary action ceonducied pursuant to Section 15 of this rule
shall be deposited hy the Board in the Recovery Fund.

16.7. After the completion of any informal presentation of
views or a contested case hearing involving a licensed
manufacturer, dealer, distributer, or contracteor pursuant Lo
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Section 15, ©of this rule the Board may determine that in lieu of
imposition of a public reprimand, fine, license suspension, or
license revocation, the Board may instead direct in its order
that the licensed manufacturer, dealer, distributor, or
contractor pay an amount to an aggrieved consumer for damages
actually incurred. Such pavment shall be directed by the Board
only if: : -

{a) a rule viclation has been determined to exist
under Section 15.1 of this rule: provided, that
if such violation has been determined as a result
of an infeormal presentation of wviews, the
issue of such vioclation and the direction to pay
compensation shall bhe made the subject of a
contested case hearing 1f so requested in writing
by the manufacturer, dealer, distributor, or
contractor within fep—369 thirty {30) davs
after receipt of the order adjudicating the
informal presentation of views;

{b) the public interest and welfare 1is not harmed
by the pavment of compensation in lieu of a
public reprimand, fine, license suspension, or

license revocation; and

{c} the payment of compensaticn achieves ths
desired disciplinary purpose. ’

16.8. Any amount directed to be paid to an aggriaved
consumer pursuant to Section 16.7 of this rule shall he limited
to actual, compensatory damages. Swei The compensation shall not
include attorney’s fees, punitive or exemplary damages, or other
legal or” c¢ourt costs. It 1s the purpose of these—xuies this rule
Lo strictly 1imit the compensation teo that amount designed to
make LThe aggrieved consumer whole for damages sustained as a
result of the acticns of the manufacturer, dealer, distributor,

or contractor.

15.9. If any amount directed to be paid to an aggrieved
consumer 1s not paid by the manufacturer, dealer, distributor, or
contracteor within thirty (30) days following receipit of the
Board's order and the manufacturer, distributeor, or contractor
has failed to request a contested case hearing, or if one has
already been held, fo regquest a timely appeal, then the Board
shall, upon reguesi pay Lhe amount directed from the Recovery
Fund 1if: -

{a) the Recovery Fund baiance is sufficient to pav the
amount directed;

() the aggrisved c¢onsumer has assigned to the
Board all rights and claims that he or she has
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against the manufacturer, dealer, distributor, or
contracter in guestion; and

(c) the aggrieved consumer has agreed to subrogate
the Board to all of his or her rights to the
extent of the payment amcunt directed.

16.10. In no event shall any compensation be paid from the

Recovery Fund which exceeds ten thousand dollars ({810,000) for
any one (1} violation by any one (1) licensed manufacturer,
dealer, distributor, or contractor, or which exceeds twelve
thousand five hundred doliars (812,500) for any series of
violations by any one (1) licensed contractor, twenty-five
thousand dollars (825,000} for any series of violations by any
one (1) iicensed dealer and/or distrikbutor, or seventy-five

thousand dolliars (875,000) for any series of violations by any
one (1) licensed manufacturer.

16.11. BAn aggrieved consumer has no c¢liaim, action, or legal
right tc any pavment from the Recovery Fund. The decision to
award compensation from the Recovery Fund falls scolely within the
sound discretion ¢f the Board acting in accordance with -=hese
=ulas [hig rule. In no event shall any aggrieved consumer be
permitted to participate as an interested person in any Board
action, nor shall -suweb- the consumer be entitled to appeal,
challenge, or contest the Board's direction to pay or to not pav
compensation. It 1s the purpose oi *hese—sutes this rule Lo
establish a Recovery Fund for .the protecticon of manufactured
home consgumers, and to have the Beard represent the interests of
g=elr the consumers in disciplinary proceedings against
manufacturers, dealers, distributors, and contractors

i6.12. Any licensed manufacturer, dealer, distributor, or
contractor who does not seek either a contested case hearing or
appeal, as appropriate under the circumstances, and whe fails to
institute payment within the time period specified in Section
16.8 of this rule, shall reimburse the Recovery Fund £for any
amount paid on 1its behalf by the Recovery Fund plus interest
calculated at the rate of ten percent (10%) per annum. In
addition, the Beoard is authorized to immediately suspend or

revoke the license of . sl fthe manufacturer, dezier,
distributor, or contractor Foxthwith and without further

proceedings until full reimbursement to the Recovery Fund is
made. Any person that maintains a substantial cownership interest
(five percent [5%] or more) in any licensed manufacturer, dealer,
distributer, or contractor that has failed to provide for f£full
reimbursement +to the Recovervy Fund is disqualified from
maintaining any substantial ownership interest {five percent
[5%] or more) 1in any other licensed manufacturer, dealer,
distributer, or contractor. The Beoard sh=33+ 1is authorized to
deny any application for iicensure filed by any person that i1s
substantially owned (f£ive percent {5%] or more) by any previously
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defaulting manufacturer, dealer, distributor, or conrtracter, or
any substantial owner thereof (five percent [5%] or more). This
provision applies until the previously defaulting manufacturer,
dealer, distributor, or contractor, or substantial owner thereof
{(five percent [5%] or more), has made full reimbursement te the
Recovery Fund.

16.13. Nothing in $hese—suies Lhis rule shall be construed
to Iimit or restrict in any manner other civil or criminal
remedies availabhle under the law to any person.

16.14. The Beard may utilize any funds contained in the

Recovery Fund in excess cf four hundred thousand dolliars
(8400,000) for such consumer and public education activities that
are related to manufactured homes as the Board considers
appropriatce. _

§42-195-17. Severability.

17.1. If any provisions of this rule or its application to
any person is held invalid, such invalidity shall not affect the
provisions or application of the rules which can be given
effect without the invalid provisions or application, and to this
end the provisicns of this rule are declared to be severable.
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West Virginia Legislature

islative Rule-Making Review CommBIgiE 0F wesy vinc i,
Leg g ¢ §ERILNE oF SEirp
Room M-152, State Capitol
Charleston, West Virginia 25305
(304)340-3286
Senator Joe Manchin, [II, Co-Chair Debra A. Graham, Counsel
Delegate Brian A. Gallagher, Co-Chair October 2, 1994 Marie Nickerson, Admr. Assistant

NOTICE OF ACTION TAKEN BY LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

TO: ‘Ken Hechler, Secretary of State, State Register

TO: Mr. Andrew A. Brown
Division of Labor
Bg. 3, Room 19, State Capitol
Charleston, WV 25305 ’

FROM: Legislative Rule-Making Review Committee

PROPOSED RULE: West Virginia Manufactured Housing Construction
and Safety Standards Board

The ILegislative Rule-Making Review Committee recommends that the West
Virginia Legislature:

1. Authorize the agency to promulgate the ILegislative Rule
{a) as originally filed
(b) as modified by the agency X

2. Authorize the agency to promulgate part of the Legislative
rule; a statement of reasons for such recommendation is
attached.

3. Authorize the agency to=promu1qéte the Legislative rule
with certain amendments; amendments and a statement of
reasons for such recommendation is attached.

4. Authorize the agency to promulgate the Legislative rule
as medified with certain amendments; anmnendments and a
statement of reasons for such recommendation is attached.

5. Recommends that the rule be withdrawn; a statement of
reasons for such recommendation is attached.

Pursuant to Code 29A~3-11l(c), this notice has been filed in the State
Register and with the agency proposing the rule.




